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In Hosking v Runting,’*! the New Zealand Court of Appeal by a majority of three
to two decided that, as a matter of common law, there is in this country a tort of
invasion of privacy by publicity given to private facts. The Court went to the
heart of the matter and endorsed a separate tort rather than taking the route of
breach of confidence. However, it may well be that the last word has not yet been
spoken. The Supreme Court is, of course, not bound by the Court of Appeal.
In Rogers v Television New Zealand,>** the parties accepted that the law was as
stated in the majority judgments in Hosking so it was unnecessary for the
Supreme Court to pronounce on the matter. However, Elias CJ was not prepared
to accept that the limits of the tort of privacy were those stated in the majority
opinions in Hosking. In particular, she reserved her position on whether it should
be a requirement that publication be highly offensive.*** Anderson J, who had
been one of the dissenters in the Court of Appeal in Hosking, said he did not wish
to be taken as endorsing the law as elucidated by the majority of the Court of
Appeal in that case:>**

It was decided by a bare majority and both the existence of the tort, and the scope of it if
it continues to be recognised, will fall to be reviewed by this Court in an appropriate case.

For the purposes of this issues paper we shall assume that the New Zealand law
is currently as it was enunciated in the majority judgments in Hosking v Runting.
In this chapter we shall analyse the elements of the tort, and point out the
uncertainties in its application and the areas where further elucidation is
required. In an appendix to the chapter we list the cases, both before and after
Hosking, where the privacy tort was an ingredient of the cause of action.
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In the extensive literature on privacy, a number of reasons have been advanced as
to why privacy should be protected. Among them are that it is essential for the
development of relationships, and that it protects and enhances liberty of thought

[2005] 1 NZLR 1. See also discussion in chapter 2.

[2008] 2 NZLR 78.

Rogers v Television New Zealand [2008] 2 NZLR 78, para 25.
Rogers v Television New Zealand [2008] 2 NZLR 78, para 144.
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and action. However, in the decided cases it is “autonomy” and “dignity” that have
been mainly cited as the values that privacy protects. Both Lord Hoffmann
in Campbell>* and Tipping J in Hosking>*® referred to these values.

Neither autonomy nor dignity admits of precise definition. Both are protean
concepts. Christopher McCrudden described “dignity” as:>*

Context-specific, varying significantly from jurisdiction to jurisdiction and (often)
over time within particular jurisdictions. Indeed, instead of providing a basis for
principled decision-making, dignity seems open to significant judicial manipulation,
increasing rather than decreasing judicial discretion.

However, the standard dictionary definitions adequately enough convey what
the two words mean. Autonomy connotes freedom of action and choice,
and dignity is about being worthy of honour and respect. The two are linked.
That was the philosopher Immanuel Kant’s thesis, and David Feldman
agrees:#

The notion of autonomy is linked to that of dignity ... One aspect of dignity is self
respect ... Dignity also encompasses a desire to be esteemed by others according to
the standards of which we approve. These attributes make it possible and worthwhile
for people to regard their own choices as important, and this is, in turn, a necessary
condition for the exercise of autonomy.

Hans Nieuwenhuis argues that dignity has two aspects: on the one hand
honour, respectability and status, and on the other “the enlightenment idea of
(human) dignity conceived of as personal autonomy.”** In this view,
dignity is wider than autonomy, and includes it. It is a view which has been
echoed elsewhere.>° There is considerable support for the view that dignity in
this wide sense is the principal basis for the new tort. Nicole Moreham has

Campbell v MGN Ltd [2004] 2 AC 457, para 51.

[2005] 1 NZLR 1, para 239. One of the earliest attempts to link privacy with dignity is
Edward ] Bloustein “Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser”
(1964) 39 NYULR 962.

Christopher McCrudden “Human Dignity and Judicial Interpretation of Human Rights”
(2008) 19 EJIL 655.

David Feldman “Secrecy, Dignity or Autonomy? Views of Privacy as a Civil Liberty”
(1994) 47 CLP 41, 54.

Hans Nieuwenhuis “The Core Business of Privacy Law: Protecting Autonomy” in Katja S Ziegler
(ed) Human Rights and Private Law: Privacy as Autonomy (Hart Publishing, Oxford, 2007) 15, 17.

See, eg, Rohan J Hardcastle Law and the Human Body (Hart Publishing, Oxford, 2007)
17: “Autonomy is an aspect of the broader concept of human dignity. Following this view, the protection
of autonomy can also be seen as the protection of human dignity.” See also Human Genetics Commission
(UK) Inside Information: Balancing Interests in the Use of Personal Genetic Data (Department of Health,
London, 2002) 39: “The principle of respect for persons requires that we acknowledge the dignity of
others and that we treat them as ends in themselves and not merely instrumentally as means to ends or
objectives chosen by others. This means that we must respect the autonomy of others.”
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CHAPTER 6: The Nature of the Hosking Tort

collected the authorities in a recent article.®®® A number of them refer to

invasion of privacy as a “dignitary tort”. In the Brooker case, Thomas J said

that privacy was closely aligned to the dignity and worth of the
| human person.>*?

‘ 67 The concept of dignity in law goes back a long way: trespass to the person,
for example, has often been described as a dignitary tort. However,
dignity as a value in law received impetus from the Universal Declaration of
Human Rights in 1948, article 1 of which states that “All human beings are
born free and equal in dignity and rights.” From that time the concept has

steadily migrated into our domestic legal system. It appears expressly in the
Privacy Act 1993, the New Zealand Bill of Rights Act 1990 and

\ the Employment Relations Act 2000. To use the words of Justice Hammond,
“It is now centre-stage.”*>® Justice Baragwanath has called it “the core value,
indeed the fundamental value, of a civilised society.”>>*

68 This commonly-asserted relationship of privacy and dignity raises some questions.

69 First, it is not clear that dignity is the only interest protected by privacy.
When we look at the damage which a privacy action might address there is a
range going well beyond damage to dignity. The disclosure of sensitive personal
information in a way which causes humiliation and distress is no doubt the
quintessential example of the Hosking tort. But there is little doubt that financial

| loss could also be recoverable: if the details of my bank account were to be

published, I could surely claim any loss resulting from an ensuing theft.

My financial interest is at stake just as much as my dignity. Likewise, when a

policeman who had shot a man in the course of duty was granted an injunction

preventing disclosure of his new identity and whereabouts, the injunction was

‘ based on the tort of privacy,>*® but it was the officer’s personal safety and that of

| his family which were at stake rather than just his dignity. When Max Mosley

recovered damages for disclosure of his private sexual conduct, his reputation
was every bit as much an issue as his dignity, although the latter was certainly
involved also.>*® When Catherine Zeta-Jones and Michael Douglas had
unauthorised photographs of their wedding published they recovered damages
for, among other things, “the cost and inconvenience” of having to select
authorised photographs for publication in a competing magazine.>>”

551 NA Moreham “Why is Privacy Important? Privacy, Dignity and Development of the New Zealand
Breach of Privacy Tort” in Jeremy Finn and Stephen Todd (eds) Law, Liberty, Legislation: Essays in
Honour of John Burrows QC (LexisNexis NZ, Wellington, 2008) 231.

552 Brooker v Police [2007] 3 NZLR 91, para 251.

! 553 Hon Grant Hammond “Beyond Dignity” (Paper presented to International Symposium on the Law of
Remedies, Auckland, 16 November 2007) 8. This paper is a comprehensive examination of the origins and
implications of dignity as a legal value. See also David Feldman “Human Dignity as a Legal Value Part 1”
[1999] PL 682; Part II [2000] PL 61; A Gerwith “Dignity as the Basis of Rights” in Michael ] Meyer and
William A Parent (eds) The Constitution of Rights, Human Dignity and American Values (Cornell University
Press, Ithaca (NY), 1992).

! 554 R v Wharewaka [2005] NZAR 606, para 26.

| 555  Abbott v The Press (13 December 2002) HC CHCH T9-02.

! 556 Mosley v News Group Newspaper Ltd [2008] EWHC 1777 (QB).
557 Hello! Ltd v Douglas [2006] QB 125.
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The Privacy Act 1993 acknowledges that several interests can be at stake when
a person’s privacy is infringed.>® In addition to “significant loss of dignity”
it lists other types of recoverable loss, including adverse “effects on rights,
benefits or interests.” Privacy is a multifaceted concept.

Secondly, even when dignity is an issue, there are some questions as to how one
values damage to it. The usual damage will be humiliation, distress and hurt
feelings. Our courts are not yet much experienced in this exercise. Such damage
is intangible and the valuation of it can be a matter of impression. In England,
with one exception, the damages so far awarded for breach of confidence or
privacy have tended to be low. Naomi Campbell received only £3500,° and
Catherine Zeta-Jones and Michael Douglas £3750 each,’ for the distress caused
by the publication. In Archer v Williams, Jackson J said that damages for injury
to feelings should normally be “kept to a modest level”.*®' The exceptional case
is Mosley v News Group Newspapers Ltd,>®? where Mosley was awarded £60,000
for disclosure in a newspaper of details of certain sexual practices.
In New Zealand, in Attorney-General v Brown,*®® Brown was awarded $25,000
for a breach of privacy which had caused him much distress in the form of verbal
and even physical abuse. Justice Hammond demonstrates that the tendency has
also been towards conservative awards in other areas where dignity is in
question: damages under the Employment Relations Act and the Bill of Rights Act,
for example. His Honour believes that we require a more considered approach
than exists at the moment. He has put it this way:>%

As | have suggested, one of the real difficulties in the way of corrective justice
in relation to “dignitary wrongs”, is that compensation necessarily turns on what we
are supposed to be compensating for. If we respond with phrases like, the “indignity”
or the “humiliation” of being treated in [that way], we lack benchmarks against which
remedial figures can be set, other than “other cases”. What is more, “other cases”
might themselves simply represent the impressionistic behaviour of judges in those
other cases: it could, at worst, be a case of the blind leading the blind.

Later in this chapter we consider whether, in a possible statutory formulation
of the tort, some guidelines might be set in this matter.

Privacy Act 1993, s 66(1)(b). See also s 88 providing that damages lie for, among other things,
pecuniary loss.

Campbell v MGN Ltd [2004] 2 AC 457, para 10.
Hello! Ltd v Douglas [2006] QB 125, para 25.
Archer v Williams [2003] EMLR 869, para 76.
[2008] EWHC 1777 (QB).

[2006] DCR 630.

Hon Grant Hammond “Beyond Dignity” (Paper presented to International Symposium on the
Law of Remedies, Auckland, 16 November 2007) 33.
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CHAPTER 6: The Nature of the Hosking Tort

6.12  Thirdly, if privacy is indeed a dignitary tort, an argument might be mounted that

it should be actionable without proof of damage. In New Zealand

Nicole Moreham has so argued. If other invasions of our human dignity

‘ such as assault, battery and false imprisonment do not require proof of damage,
‘ why should privacy? Moreham proposes that:>%

If, as Bloustein has argued, a person whose privacy is breached suffers a similar
indignity to someone who is kissed, pushed, punched, or locked up against his or her
wishes then, like those plaintiffs [in trespass to the person cases], he or she should be
able to vindicate that dignitary interest as a matter of right.

6.13 This links with the question of whether, to succeed in the tort in New Zealand,
the plaintiff needs to prove highly offensive publication. Moreham argues
that once it is acknowledged that privacy is a dignitary tort, it follows that the
“highly offensive” requirement disappears.>%6

Does it apply to deceased persons? As we demonstrated in our study paper on
privacy, there remains a question of whether corporations or the next of kin of
a deceased person can be beneficiaries of the new tort.>¢” If dignity, a supremely
personal virtue, is the basis of the tort, it would suggest that corporations are not
covered. But “dignity” is more appropriately used with regard to deceased
persons, so the question there may still be an open one.

6.14 Fourthly, does privacy apply to non-human actors, such as corporations?

| 6.15 Fifthly, invasion of privacy is only one way in which dignity can be affronted.
1 If the common law can create a tort to protect our privacy, might it not also be
prepared to declare tortious other kinds of offence to dignity? In England the
Court of Appeal came close to declaring harassment to be a tort,*® although that
opening now seems to have been closed off by the House of Lords.>®® Could it be
‘ that such things as abuse or discrimination on grounds of race, religious belief
| or disability might be the subject of a tort action? Some of these things are
‘ addressed in a different way under the Human Rights Act 1993, but the common
law is not beyond creating causes of action in parallel to statute. Some of the
states in the United States even know a tort of “outrage”, the abuse of a person
in such a way as to humiliate them. If, as Justice Hammond says, dignity is
moving to centre stage in the legal system, might it be that privacy is merely the
first step? How wide are we opening the door, and where will it lead? Could we
\ even some day see the merger of invasion of privacy with defamation into
‘ some kind of tort of “harm to dignity”? There might, and indeed should,
be some nervousness about that as an end goal.

! 565 NA Moreham “Why is Privacy Important? Privacy, Dignity and Development of the New Zealand
Breach of Privacy Tort” in Jeremy Finn and Stephen Todd (eds) Law, Liberty, Legislation: Essays in
Honour of John Burrows QC (LexisNexis NZ, Wellington, 2008) 231, 244, citing Edward J Bloustein
“Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser” (1964) 39 NYULR 962, 1002.

566 NA Moreham “Why is Privacy Important? Privacy, Dignity and Development of the New Zealand
| Breach of Privacy Tort” in Jeremy Finn and Stephen Todd (eds) Law, Liberty, Legislation: Essays in
w Honour of John Burrows QC (LexisNexis NZ, Wellington, 2008) 231.

\

567 New Zealand Law Commission Privacy: Concepts and Issues (NZLC SP19, Wellington, 2008) 191-195.
! 568 Khorasandjian v Bush [1993] QB 727.
569 Hunter v Canary Wharf Ltd [1997] AC 655.
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The English approach, initially at least, was to employ breach of confidence as
a surrogate for a privacy tort.>”® This has involved doing a degree of violence to
the usually-accepted paradigm of breach of confidence as based on a relationship
between two or more people. The classic instance of breach of confidence is
where one person entrusts another with information on the understanding,
express or implied, that it is confidential and will go no further.

Yet the truth is that breach of confidence was never exclusively based on the
existence of a relationship of confidence. From an early time there were cases
where the obligation of confidence was imposed because the information had been
obtained in an unlawful or surreptitious way - by theft, for instance.””* That mode
of acquisition was enough to impose a burden on the recipient’s conscience.
It is perhaps not a far cry to move from that point to cases where there has been
surreptitious photography.®” The English courts have now arrived at the point
where they are prepared to impose an obligation of confidence in the absence of
any relationship of confidence, or any surreptitious mode of acquisition,
simply because the information, however obtained, is of an obviously private
nature. In the latter case they are prepared to hold that even a person who has
innocently received such information should realise from its nature that it was
not meant for publication. Already questions have been raised by some Judges in
England whether in cases of that kind the label “breach of confidence”
is appropriate. Lord Nicholls, for example, would prefer to describe the cause of
action simply as “misuse of private information.”"

In Hosking v Runting at first instance,”” Randerson J was prepared to allow the
law to develop by extension of breach of confidence rather than acknowledge
the existence of a separate tort of invasion of privacy. However, now the Court of
Appeal in Hosking v Runting has decided that it is better to cut privacy loose from
breach of confidence and establish a new free-standing tort. That approach avoids
a cumbersome fiction and goes directly to the heart of the matter. Yet what is not
absolutely clear from Hosking is the role which the Judges would now have breach
of confidence play. Tipping J*” and Keith J (dissenting)>"® appear to regard it as
being confined to cases where a relationship of confidence exists. The others are
not so emphatic about this.’”” The relationship between the two causes of action
is thus not resolved by the case, and remains problematic at common law.

See chapter 4 above, and John Burrows “Invasion of Privacy” in Stephen Todd (ed) The Law of Torts in
New Zealand (4 ed, Brookers, Wellington, 2005) 743, 751-754. Note also Giller v Procopets [2008] VSCA
236, where the Court of Appeal of the Supreme Court of Victoria used breach of confidence rather than
relying on a separate privacy tort.

Stephen Todd “Interference with Intellectual Property” in Stephen Todd (ed) The Law of Torts in
New Zealand (4 ed, Brookers, Wellington, 2005) 575, 616.

Lord Scott of Foscote “Confidentiality” in Jack Beetson and Yvonne Cripps (eds) Freedom of Expression
and Freedom of Information (Oxford University Press, Oxford, 2000) 267.

Campbell v MGN Ltd [2004] 2 AC 457, para 14. It is notable that more recent English cases do not make
as much reference to breach of confidence: they go directly to the question of whether the privacy
protections in the European Convention are engaged. See, eg, Murray v Big Pictures (UK) Ltd [2008]
EWCA Civ 466.

[2003] 3 NZLR 385.

Hosking v Runting [2005] 1 NZLR 1, para 245.

Hosking v Runting [2005] 1 NZLR 1, para 201.

See especially Hosking v Runting [2005] 1 NZLR 1, para 49 Gault P and Blanchard J.
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CHAPTER 6: The Nature of the Hosking Tort

6.19 In many cases there will no doubt be the possibility of alternative causes of

action. The facts of some of the leading English cases are good examples.

Some of them involve personal confidences between domestic partners or

‘ friends,”® some involve personal information acquired by the employee of the

plaintiff while in an employment relationship.”” In these cases the existence of

the relationship means that an action for breach of confidence is entirely

appropriate. In New Zealand the private nature of the information thus confided

means that there would likely be a cause of action in the tort of invasion of

privacy as well.>® The plaintiff would thus have a choice, and might even sue

on both in the alternative. This causes no particular problem. Alternative causes
of action are familiar in our court system.

\ 620 More difficult however, is the question of corporations. If, as appears likely,
it is held that corporations cannot sue in invasion of privacy, the question
will arise as to the situations in which they can claim in breach of confidence.
That may raise the question of whether a relationship of confidence is
necessary. The now famous conundrum posed by Lord Goff®®! is relevant:

‘ what if a reporter finds in a public street a piece of paper which has been

! wafted out of the window by a fan, and which contains obviously confidential

information? There is here no relationship of confidence, nor any impropriety

on the part of the reporter. The document has come into his or her hands by
chance. Will an action for breach of confidence lie if the reporter discloses

\ the information to the world? It is in a case of this kind that the exact

\ boundaries of the law of breach of confidence will fall to be determined.

621 There are other questions, too, about the relationship between privacy
and confidence:

The interests protected by breach of confidence can range wide and cover all
manner of commercial interests: trade secrets, for instance. It is not so clear

| to what extent the tort of invasion of privacy can provide redress in the
commercial setting.

Invasion of privacy, at least in the Gault-Blanchard formulation, protects only
where there is highly offensive publication. Breach of confidence does not
require that element.

While identification of the plaintiff is probably necessary to ground an action
in privacy, it is not so clear that it is required in breach of confidence.>®? It is
possible to envisage an express obligation of confidence which extends so
wide as to protect information irrespective of its connection with the person
who confided it.

Whatever reforms are, or are not, made to the tort, there is likely to remain an
1 awkward interface with breach of confidence. Any recommendations the
Commission eventually makes are unlikely to resolve it.

\ 578 See, eg, Stephens v Avery [1988] Ch 449.
579 See, eg, Archer v Williams [2003] EMLR 869.

580 In Brown v Attorney-General [2006] DCR 630, para 97 Judge Spear noted that action would have lain
‘ in both privacy and breach of confidence.

581 Attorney-General v Guardian Newspapers Ltd (No 2) [1990] 1 AC 109, 281.
582  Hosking v Runting [2005] 1 NZLR 1, para 84 Gault P and Blanchard J.
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6.23

In Hosking the elements of the tort were thus stated by Gault P and
Blanchard J:°

In this jurisdiction it can be said that there are two fundamental requirements for a
successful claim for interference with privacy:

(1) The existence of facts in respect of which there is a reasonable expectation of
privacy; and

(2) publicity given to those private facts that would be considered highly offensive
to an objective reasonable person.

They also said there was a defence enabling publication to be justified
by legitimate public concern in the information.*

Tipping J put the matter slightly differently. He would have set the level of
offensiveness as “substantial” rather than “high”, and was inclined to believe
that offensiveness merged with the first requirement.>® In other words, he took
the view that offensiveness is simply one of the criteria by which one judges
whether there is a reasonable expectation of privacy. He agreed that there was
a defence of legitimate public concern.

Reasonable expectation of privacy

6.24

6.25

583
584
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This formulation is found not just in New Zealand. It appears in all the English
authorities. It is apparent from the elements stated in Hosking that the phrase is a fuller
rendition of “private facts”. As Gleeson CJ pointed out in the Lenah Meats case,
there is no bright line between what is public and what is private.*®® To determine
whether there is a reasonable expectation of privacy in relation to facts requires an
exercise of judgement. Some cases are clear: serious health matters,
domestic relationships, sexual activity and proclivity, and probably also financial
information. Other cases are more marginal and there might well be a lack of consensus
as to whether they raise a reasonable expectation of privacy. Already in New Zealand
the question has been raised of whether a man had a reasonable expectation of
privacy in relation to a confession of murder made to the Police.>®” The High Court
and Court of Appeal thought so, but the Supreme Court did not. One may be
concerned that the test is too uncertain and too subjective. Can we confidently
proclaim that there is a standard of reasonable expectation which is common to all
people in New Zealand irrespective of age, culture and experiences? The law is used
to fictional standards: the reasonable person of the law of negligence, for example.
But it is not quite the same, in that in negligence there are in many cases established
standards of conduct against which the defendant’s conduct may be measured.
That is not usually the case with privacy.

The question is whether, if we are to have a privacy tort, it will ever be possible
to provide a much sharper and more precise test than this. No doubt when
enough cases have been identified their facts, and the precedents they establish,

Hosking v Runting [2005] 1 NZLR 1, para 117.

Hosking v Runting [2005] 1 NZLR 1, para 129.

Hosking v Runting [2005] 1 NZLR 1, para 256.

Australian Broadcasting Corporation v Lenah Game Meats (2001) 208 CLR 199, para 42.
Rogers v Television New Zealand [2008] 2 NZLR 78.
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CHAPTER 6: The Nature of the Hosking Tort

|
will provide a little more clarity. But this will take time. If the tort was defined
by statute, the statute would be able to provide examples, or considerations to
be taken into account, in deciding whether a reasonable expectation exists.
‘ The New South Wales Law Reform Commission has suggested a list of such
‘ considerations.’®® Adapted for the purpose of the New Zealand privacy tort,
which is currently confined to publicity given to private facts, it includes
the following:

the relationship, whether domestic or other, between the parties;

the effect of the publication on the health and welfare, or the social,
business or financial position, of the plaintiff or his or her family or relatives;

the place where, and the occasion on which, the facts took place;
\ - the age of the parties;
any office or position held by the plaintiff or defendant;

the purpose for which the information or other material was obtained or was
intended to be used;

the manner in which the information was obtained;

the conduct of the plaintiff, including the extent to which the plaintiff has
sought publicity in the past; and
the extent to which the information has already been published.

Some questions about reasonable expectation

626 The test of reasonable expectation requires that the information be of such
a character that there is a reasonable expectation that it will not be published.
Indeed, in this context the word “privacy” appears to mean little more than
“non-publication”. The test raises some complicated issues.

‘ Public place

627 It now seems to be generally accepted that the fact that something occurs in a
public place does not necessarily mean there can be no expectation of privacy in
relation to it. Generally speaking, if I venture into public and do something there
which can be seen by anyone present, I can scarcely describe the activity as a
private one. But there may be situations where something happens to me which

! I could not reasonably have anticipated or guarded against, and which is so
\ humiliating or distressing that I can reasonably expect that it will not be published
‘ to the world.>®® The concern is not so much that I am observed, but that a record
is made and published. Well-known examples are those of the woman who is
photographed when her dress is blown up by the wind in the street;**° where
close-up pictures are taken of an accident victim who is badly injured and greatly
} distressed;**! or where footage is obtained of a man with a knife who has
‘ attempted to commit suicide by cutting his wrists in the street.*®

588 New South Wales Law Reform Commission Invasion of Privacy (NSWLRC CP 1, Sydney, 2007) para 7.11.
} 589 See Nicole Moreham “Privacy in Public Places” (2006) 65 CLJ 606.

| 590 See Daily Times Democrat v Graham (1964) 276 Ala 380, where a woman’s dress was blown up by an
‘ air vent in a fun park.

591 Example given by Young J in Bathurst City Council v Saban (1985) 2 NSWLR 704, 707-708.
592  Peck v UK [2003] EMLR 287 (ECHR).

134 Law Commission Issues Paper



6.28

6.29

6.30

6.31

6.32

593
594
595
596
597
598

In some cases, too, technological means may be used to defeat people’s reasonable
expectations of privacy: for example, a long-range microphone could be used to
record a conversation taking place in a public place without the knowledge of
the participants in the conversation. Even though the conversation is taking
place in public, those taking part would not normally expect to be heard and
recorded by people located some distance away. Where such means are used to
obtain private facts about a person, there may be a legitimate concern to prevent
publication of those facts. We return to questions of surveillance and other
intrusive means of gathering information in Part 3 of this issues paper.

In the Naomi Campbell case, one of the constituents of Campbell’s privacy action
was that she had been photographed in the street having just emerged from
a drug rehabilitation clinic.’®® In the New Zealand case of Andrews,>** a television
programme captured an intimate conversation between a husband and wife who
had just been badly injured in a car crash. The Judge found that even though
they were filmed in a public place by the side of the motorway, they could
reasonably expect that the conversation would not be published (although he
found on other grounds that their privacy action failed).

The courts of Europe and England appear to be taking this to a considerable
distance. There are cases in those jurisdictions holding that photographs of
a celebrity,*® or a celebrity’s child,*® taken in the street going about their normal
business can be a breach of privacy. It may be that in those cases there was
an element of persistence amounting to harassment, but the conduct captured on
camera was in no way embarrassing. In the light of the facts of the Hosking case
itself, it is unlikely that a New Zealand court would reach the same conclusion.
Yet the whole question of privacy in a public place is one on which views differ
sharply and on which the current law is less clear than one would like.

The Broadcasting Standards Authority has for its own purposes formulated
this test:*%7

In general an individual’s interest in solitude or seclusion does not prohibit recording,
filming or photographing that individual in a public place (the public place exemption).
The public place exemption does not apply when the individual whose privacy has
allegedly been infringed was particularly vulnerable, and where the disclosure is highly
offensive to an objective reasonable person.

Some might think that “particularly vulnerable” puts the matter too high.
Nicole Moreham prefers this:*%

People should be presumed to have a reasonable expectation of privacy if they are
involuntarily experiencing an intimate or traumatic experience in public, they are in
a place in which they reasonably believe themselves to be imperceptible to
others, or the defendant has used technological devices to penetrate his or her clothes
or other self-protection barriers.

Campbell v MGN Ltd [2004] 2 AC 457.

Andrews v Television New Zealand Ltd (15 December 2006) HC AK CIV 2004 404-3576.
Von Hannover v Germany [2004] EMLR 379.

Murray v Big Pictures (UK) Ltd [2008] EWCA Civ 446.

Broadcasting Standards Authority “Privacy Principles”, principle (iii).

Nicole Moreham “Privacy in Public Places” (2006) 65 CLJ 606, 635.
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CHAPTER 6: The Nature of the Hosking Tort

Public figures and their families

633 Some people are frequently in the public eye. They include politicians,
‘ people prominent in business, television personalities, sports stars, fashion models
‘ and entertainers such as actors and singers. Such people must no doubt expect
more publicity than the rest of us. Some, particularly politicians, are people who
influence our lives and whom we vote into office; as such we may feel we have a
right to know a lot about them. Some celebrities actively court publicity, and even
employ agents to see that they get it in ample measure. Yet even the rich and
famous have a right to a degree of privacy. Not all of their activities are of concern
to the public, as Gault P and Blanchard J recognised in Hosking v Runting.>*

\ 634 Itis a more controversial topic in what circumstances the families, especially the
children, of public figures have reduced expectations of privacy. Gault P and
Blanchard J in Hosking recognised that:5%°

interest in the lives of their families. In such cases the reasonable expectations of privacy

It is a matter of human nature that interest in the lives of public figures also extends to
in relation to at least some facts of the family’s private lives may be diminished.

‘ Their Honours did recognise, however, that the vulnerability of children must
be accorded real weight.

635 More recently, in England, the Court of Appeal has taken a line more protective
| of the children of celebrities. In the Murray case,* the eighteen-month-old son
} of author JK Rowling was photographed in the street. The pictures were for

the Sunday Express magazine. The Court of Appeal held that his parents were

entitled to proceed with a privacy action on his behalf. Clarke MR put the

matter in this way: “If a child of parents who are not in the public eye could
‘ reasonably expect not to have photographs of him published in the media,
\ so too should the child of a famous parent.”® He cited observations from
a recent book on privacy:®*

The acid test to be applied by newspapers in writing about the children of public
figures who are not famous in their own right ... is whether a newspaper would write
such a story if it was about an ordinary person.

That is not easily reconcilable with Hosking. Indeed, the English Court of Appeal
| disagreed with the Hosking decision.®* The reasonable expectation of the children
\ of celebrities is thus a matter on which there is a difference of opinion.

So far the New Zealand courts are more liberal to the media.

599  Hosking v Runting [2005] 1 NZLR 1, para 121.
600 Hosking v Runting [2005] 1 NZLR 1, para 124.
| 601 Murray v Big Pictures (UK) Ltd [2008] EWCA Civ 446.
i 602 Murray v Big Pictures (UK) Ltd [2008] EWCA Civ 446, para 46.

603 Michael Tugendhat and Iain Christie The Law of Privacy and the Media (Oxford University Press,
! Oxford, 2006) para 13.128, quoted in Murray v Big Pictures (UK) Ltd [2008] EWCA Civ 446, para 46.

604 Hosking v Runting [2005] 1 NZLR 1, para 51.
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Children and young people

6.36

6.37

6.38

6.39

605

606
607
608
609

In addition to the question raised above about whether the children of celebrities
have a reduced expectation of privacy, there is a wider question of whether
children and young people should be considered to have a greater expectation of
privacy than adults. The particular vulnerability of children could also be taken
into account in other ways, such as when the offensiveness of publication is
considered. The Convention on the Rights of the Child, to which New Zealand
is a signatory, requires states to protect children’s privacy (article 16),
and to make “the best interests of the child” a primary consideration in all
actions concerning children (article 3(1)). At the same time, there is a public
interest in reporting on matters concerning children, and this means that the
media will often need to interview and photograph children.®%

The Broadcasting Standards Authority has a provision about children.
It reads:%¢

Children’s vulnerability must be a prime concern to broadcasters, even when
informed consent has been obtained. Where a broadcast breaches a child’s privacy,
broadcasters shall satisfy themselves that the broadcast is in the child’s best interests,
regardless of whether consent has been obtained.

In a recent case concerning restrictions on publication under the Guardianship
Act 1968, Baragwanath J observed that the importance of the right to privacy
in that case:%7

derives from the weight placed by law and society on the need for protection of the
human dignity of those who are not of an age to exercise personal autonomy and
to handle the asperities of adult life.

Those “asperities”, he continued, include “the need for some sacrifice of personal
privacy” to accommodate freedom of expression:*%

But our legal history shows that children’s privacy rights are not to be compared with
those of adults. While not stated expressly in the Bill of Rights, their outstanding
importance is recognised by common law and statute alike.

In Hosking v Runting, Gault P and Blanchard J considered that “the vulnerability
of children must be accorded real weight and their private lives will seldom be
of concern to the public”, but that the basic elements of the tort provided
“adequate flexibility to accommodate the special vulnerability of children”.5%

For further discussion of children’s privacy and the media see Michael des Tombe “‘Get that Camera
out of my Face!”: A Look at Children, Privacy and the Broadcasting Standards” (2000) 31 VUWLR 577;
Peter Highton “Protection of Children’s Privacy in the Media” (2006) 5 New Zealand Family Law
Journal 147; Rosemary Tobin “Children in the Media: Privacy Implications for New Zealand”
(paper for the Annual Conference, Centre for Media and Communications Law, University of Melbourne,
20-21 November 2008).

Broadcasting Standards Authority “Privacy Principles”, principle (vii).

Television New Zealand Ltd v Solicitor-General of New Zealand [2008] NZCA 519, para 85 Baragwanath J.
Television New Zealand Ltd v Solicitor-General of New Zealand [2008] NZCA 519, para 85 Baragwanath J.
Hosking v Runting [2005] 1 NZLR 1, paras 145, 147.
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CHAPTER 6: The Nature of the Hosking Tort

Prior publication

640 Generally, one would think that if something has already been published it is no
‘ longer private. Indeed, in Hosking v Runting Gault P and Blanchard J said that
‘ “private facts are those that may be known to some people but not to the world
| at large.”®1° But it may be that some material is of such sensitivity that the subject
of it can reasonably expect that even if it has been widely published previously
it will nevertheless not be published again. In Hello! Ltd v Douglas,*"' the English
Court of Appeal thought that this was particularly so of photographs. Even if an
intrusive and embarrassing photograph, perhaps of a person sunbathing topless,
has been published widely, it can still be said to be reasonable to expect that
it will not be published again. Likewise, a conviction which appeared in the
\ media at the time may now be so far in the past that it would be unreasonable
to revive it. So, the answer to this question is not straightforward. It is fact- and
context-specific. It has been said in this country that “it is appropriate to look

realistically at the nature, scale and timing of previous publications.”5!?

641 The Broadcasting Standards Authority has developed this principle:®*?

It is inconsistent with an individual’s privacy to allow the public disclosure of some
kinds of public facts. The “public” facts contemplated concern events (such as criminal
behaviour) which have, in effect, become private again, for example through the
passage of time. Nevertheless, the public disclosure of public facts will have to be
highly offensive to an objective reasonable person.

642 A particular issue that is arising with increasing frequency concerns publication
of material on the internet and subsequent republication in the “mainstream”
media. It has become very common for journalists to turn to social networking
sites either to find interesting stories, or to find background information about

‘ people who have already become of interest to the media.®** The material they

| find there is usually generated by the person of interest himself or herself,

although it will sometimes also be material written by others. Often the social
networking pages in question are publicly accessible without using a password,
but they have been written for an audience of friends and acquaintances and not
for the world at large. Publication in the print or broadcast media (including
websites associated with those media) can bring them to a much wider audience.
| This certainly raises ethical questions for journalists, especially as many of the

\ comments from social networking sites quoted by the media are from children

‘ and young people who may not be fully aware of the potential for their comments

to be used in the media.®"® The question for the development of the tort

‘ 610 [2005] 1 NZLR 1, para 119.
611 Hello! Ltd v Douglas [2006] QB 125, para 105.
612 TV3 Network Services v Broadcasting Standards Authority [1995] 2 NZLR 720, 731 Eichelbaum CJ.
613 Broadcasting Standards Authority “Privacy Principles”, principle (ii).

614 Jason Spencer “Found in (My)Space” (October/November 2007) American Journalism Review
\ www.ajr.org (accessed 20 January 2009). For a New Zealand example see Elizabeth Binning
‘ “Police Probe Murder Claims on Bebo” (11 September 2007) New Zealand Herald Auckland
www.nzherald.co.nz (accessed 1 October 2007).
615 The ethics of using such material was discussed on Radio New Zealand National “Mediawatch”
programme, 23 September 2007.
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is whether prior publication of personal information on a social networking site,
video-sharing site or blog should result in a reduced expectation of privacy with
respect to that information.5

When does the expectation arise?

6.43

This matter is related to the last. There have been differing views as to the
moment when the expectation of privacy arises. Is it the time of the occurrence
of the facts in question or the time when they are, or are about to be, published?
In Rogers,5'” a man had allegedly confessed to a murder in a police interview.
The confession was subsequently held to be inadmissible in his trial. He was
acquitted. Some time later a TV channel proposed to broadcast the video of the
confession. A majority of the Court of Appeal®?® held that, while Rogers might
have had no expectation of privacy at the time he made the confession (he made
it knowing it might be used in evidence against him in open court), such an
expectation had developed by the time of the projected publication. The holding
that the confession was inadmissible gave rise to an expectation that it would
not be made public. The majority of the Court of Appeal held that, since publicity
was the essence of the tort, the time of the projected publication was the relevant
one. However, the Supreme Court®" held differently. They found that the nature
of the confession was such that Rogers could never reasonably have assumed it
would be private. The matter of timing was not much discussed in the judgments.
Tipping J said that he did not consider that Rogers had any reasonable expectation
of privacy in the confession or the video tape which recorded it, “whatever date
is taken for that assessment.”%2° McGrath J likewise thought there was no
reasonable expectation of privacy at any time.®! This question has thus not been
answered definitively by Rogers. There is other authority, however, to the effect
that matters once public can become private by lapse of time. Previous
convictions, as we have already discussed, might be an example,? a conclusion
to some extent supported by the Criminal Records (Clean Slate) Act 2004.
However, the matter awaits clarification.

Plaintiff culpability

6.44

616

617
618
619
620
621
622

There is also a lack of clarity as to whether the conduct of the plaintiff can
disentitle him or her to succeed in an action of invasion of privacy. In Andrews,
while Allan J apparently believed there was merit in this contention, it was not
necessary to explore it in detail. In that case it was argued that the plaintiffs were

A complaint to the Press Council that quotations in a newspaper from the Bebo page of a 14-year-old
boy breached the boy’s privacy was successful: English v Southland Times (February 2008) Press Council
Case No 2019. A woman in the United Kingdom is suing for defamation and breach of privacy over
newspaper reports based on information on her daughter’s Bebo page: Robert Verkaik “Bebo Booze-Up
Story Sparks Six Lawsuits” (11 July 2008) New Zealand Herald Auckland www.nzherald.co.nz
(accessed 14 July 2008).

Rogers v Television New Zealand [2008] 2 NZLR 78.

[2007] 1 NZLR 156.

Rogers v Television New Zealand [2008] 2 NZLR 78.

Rogers v Television New Zealand [2008] 2 NZLR 78, para 68.
Rogers v Television New Zealand [2008] 2 NZLR 78, para 105.

See, eg, Tucker v News Media Ownership Ltd [1986] 2 NZLR 716. See also Broadcasting Standards
Authority “Privacy Principles”, principle (ii); Rogers v Television New Zealand [2008] 2 NZLR 78,
para 26 Elias CJ.
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CHAPTER 6: The Nature of the Hosking Tort

disentitled from succeeding in their privacy action because they had been driving

while intoxicated.®” The argument presented was that a plaintiff’s own conduct

may be such that it reduces or eliminates any expectation of privacy that the
| person might otherwise have had.

| 645 There is probably no equivalent of a “clean hands” rule in this tort. That doctrine
is of equitable origin and it would seem unorthodox to apply it in the present
context. The difficulty with the argument is that it involves at least four different
strands. It is this that causes the uncertainty about it.

646 First, if the conduct of the plaintiff which is to be published was contrary to the
public interest, the defendant may be entitled to publish it under the public
‘ concern defence.

647 Secondly, “there is no confidence [or, one might add, privacy]| in iniquity.”%%*

Some of the early English courts have taken this some distance, and held that

immoral conduct such as adultery, or a liaison with a prostitute, do not merit

protection under our privacy laws. In A v B pl¢,** Lord Woolf said that

a one-night stand was not a relationship which deserved privacy protection in

the way that a long-term relationship such as marriage did. Today, however,

that attitude seems to be softening. Judges are concluding that they are not

guardians of the public morals in these matters and should not impose their own

moral opinions on others. Thus, an injunction was recently granted to a man

| to prevent disclosure of an adulterous relationship on the ground that it would

be an invasion of his privacy,®® and another was awarded damages for the

publication of details of sadomasochistic activity in which he participated with
women who were paid for their involvement.®”

648 Thirdly, there is some early authority that a celebrity who courts favourable
‘ media publicity cannot complain if the media show up their less attractive side,
| and in the course of doing so reveal conduct that might otherwise be regarded
as private.5?® This is an argument based on hypocrisy. Once again there have
been intimations, at least in the English courts, that this argument carries less
weight than it once did.®?° Yet one would have thought that, at least in the more
extreme cases, there would be some merit in the argument. Surely a celebrity
cannot be allowed entirely to dictate how he or she is portrayed to the world.

\ 649 Fourthly, one thing is clear. If a person misleads the public by telling untruths
‘ about him or herself, the media must be allowed to refute them, even if in so
doing they disclose otherwise private information. That was the basis of the
holding in Campbell®* that the media were allowed to go to a reasonable extent
in demonstrating that Campbell had been untruthful when she said she did not

623  Andrews v Television New Zealand Ltd (15 December 2006) HC AK CIV 2004 404-3576, paras 42-47.
624  Gartside v Outram (1857) 26 L] Ch 113, 114 Wood VC.

625 [2003] OB 195.

626 CCvAB[2007] EMLR 312.

627 Mosley v News Group Newspapers Ltd [2008] EWHC 1777 (QB), para 128. Eady J said that where the
law is not breached “the private conduct of adults is essentially no-one else’s business.”

! 628 Woodward v Hutchins [1977] 1 WLR 760; Lennon v News Group Newspapers [1978] FSR 573.
629 McKennitt v Ash [2008] OB 73, paras 33-36.
630 Campbell v MGN Ltd [2004] 2 AC 457.

140 Law Commission Issues Paper



6.50

6.51

have a drug habit. However, there is always a question in cases like this of how
much private detail it is necessary to go into to refute the untruths. A newspaper
needs to be allowed to give enough detail to make its case, but there can be
disagreement as to exactly where the line is to be drawn. Campbell itself was just
such a case. There the House of Lords divided three to two on how much detail
it was appropriate to publish.

So the “plaintiff culpability” argument dissolves into a number of strands.
In Andrews, Allan J admitted its validity, but did not elaborate on its extent.
He said:%!

| accept however that an expectation of privacy otherwise reasonable may in certain
circumstances be lost by reason of culpability on the part of the plaintiff. It is to be
observed that the same consideration might well arise in a given case in the course of
an assessment of whether the publication of private facts is highly offensive and
further in relation to the assessment of a defence of legitimate public concern.

But he thought it was “difficult, and indeed undesirable, to lay down any general
principle governing the extent to which personal culpability might impinge upon
reasonable expectations of privacy.”

Once again, if one were to contemplate a statutory tort of privacy this may
be a matter which could be addressed.

Highly offensive

6.52

6.53

6.54

631

632
633

Because of the propensity of a tort of privacy to collide with freedom of
expression, the Court of Appeal in Hosking was concerned to keep it within tight
confinement.%? The judgment of Gault P and Blanchard J does this by prescribing
not only that there must be a reasonable expectation of privacy, but also that the
publication of the facts must be highly offensive to an objective reasonable
person. This replicates the test adopted in the United States cases, and also the
test used since its inception by the Broadcasting Standards Authority.

Under the Hosking formulation both elements must be proved. In Andrews,**
the cumulative nature of the tests was decisive. Allan J decided that while
Mr and Mrs Andrews did have an expectation that their conversation at the
roadside would not be broadcast, it was nonetheless not highly offensive to do
so. The content of what was said between the parties was not particularly
embarrassing or sensitive.

In other words, what we have in New Zealand is a two-step test. First, is there
a reasonable expectation of privacy in this matter? Secondly, is the transgression
in this case sufficiently serious to warrant the intervention of the law?

Andrews v Television New Zealand Ltd (15 December 2006) HC AK CIV 2004 404-3576, para 47. See also
Lisa Tat “Plaintiff Culpability and the New Zealand Tort of Invasion of Privacy” (2008) 39 VUWLR 365.

Hosking v Runting [2005] 1 NZLR 1, para 130.
Andrews v Television New Zealand Ltd (15 December 2006) HC AK CIV 2004 404-3576.
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CHAPTER 6: The Nature of the Hosking Tort

Should it be a separate test?

655 There is, however, a lack of unanimity as to whether the highly offensive
| test should be a separate requirement. In Hosking Tipping J, differing from
‘ Gault P and Blanchard J, was inclined to think it was merely a factor to take

into account in deciding whether in a particular case there existed a
reasonable expectation of privacy.®** This is very similar to the view taken
by Gleeson CJ in the Lenah case:%%

Certain kinds of information about a person, such as information relating to health,

personal relationships, or finances, may be easy to identify as private; as may certain

kinds of activity, which a reasonable person, applying contemporary standards
of morals and behaviour, would understand to be meant to be unobserved.
The requirement that disclosure or observation of information or conduct would be
highly offensive to a reasonable person of ordinary sensibilities is in many circumstances
a useful practical test of what is private.

The English courts do not regard the highly offensive test as a separate
requirement. Lord Hope, after citing Gleeson’s CJ dictum, said:%¢

\ The test which Gleeson CJ has identified is useful in cases where there is room for
doubt, especially where the information relates to an activity or course of conduct
such as the slaughtering methods that were an issue in that case. But it is important
not to lose sight of the remarks that preceded it. The test is not needed where the

\ information can be easily identified as private.

656 So, according to this approach, the highly offensive test is applicable only
where the decision as to whether there is a reasonable expectation of privacy
is a marginal one. There is some support for the view that the requirement

‘ should not be a separate one in New Zealand. Nicole Moreham expresses that

| view.5” As noted earlier in this chapter, she believes that, since privacy
is a dignitary tort, it is actionable without proof of damage, so any interference
is prima facie actionable. The highly offensive test postulates that injury in the
form of offence is necessary. In Rogers, Elias CJ signalled that she also believes
that the question is open for reconsideration.*®

657 Yet one could argue that a separate requirement of “highly offensive” does

perform a proper function. The formulation of Gault P and Blanchard J in
Hosking makes it clear that it is the publication of the information to which the
requirement of “highly offensive” attaches.®*® While there may be some
information which is so sensitive and private that any publication of it would

be highly offensive, this may not always be the case. Thus, one could imagine a
case where the broadcast of a brief news item showing the victim of a motor

634  Hosking v Runting [2005] 1 NZLR 1, para 256.
635  Australian Broadcasting Corporation v Lenah Game Meats (2001) 208 CLR 199, para 42.

636  Campbell v MGN Ltd [2004] 2 AC 457, para 94. See also Murray v Big Pictures (UK) Ltd [2008] EWCA
Civ 446, paras 25-30.

637 NA Moreham “Why is Privacy Important? Privacy, Dignity and Development of the New Zealand
Breach of Privacy Tort” in Jeremy Finn and Stephen Todd (eds) Law, Liberty, Legislation: Essays in
Honour of John Burrows QC (LexisNexis NZ, Wellington, 2008) 231.

| 638 Rogers v Television New Zealand [2008] 2 NZLR 78, para 25.
639 Emphasised by Gault P and Blanchard J in Hosking v Runting [2005] 1 NZLR 1, para 127.
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crash would be acceptable, but where repeated use of the footage, or perhaps a
close-up of the injury in a documentary, would not be. The case would be even
clearer if the items showing the plaintiff’s distress were to be shown in a comedy
programme, or put on the internet. In other words there are cases where the
impact of the publication of certain facts varies depending on the context
in which that publication takes place. The requirement of “highly offensive”
might therefore have true independent force.

Furthermore, there can surely be no jurisdiction which would regard even the
most trivial infringements of privacy as being actionable. In McKennitt v Ash
it was noted that, before the privacy article of the European Convention is engaged,
there must have been an interference with private life “of some seriousness.”®*
So even in that jurisdiction a threshold must be reached. In New Zealand,
Gault P and Blanchard J have decided to pitch that level of seriousness high.
It must cause a high level of offence. The Broadcasting Standards Authority likewise
regards it as a requirement, and has done so for 18 years. It would be unfortunate
if the common law tort and the standards applied by the BSA diverged in a way
which could be confusing to broadcasters. New Zealand’s commitment to freedom
of expression under the Bill of Rights Act might argue for a balance between privacy
and freedom of expression which gives significant weight to the latter.

Whether the requirement of “highly offensive” is necessary needs authoritative
determination. We note that the Australian Law Reform Commission specifies
it as a requirement of the statutory cause of action which it recommends.5*

Offensive to whom?

6.60

640

641

642

643

It appears to be settled that, assuming the “highly offensive” test is applicable,
it is not just the reasonable reader who must be offended. It is an objective
reasonable person in the shoes of the plaintiff. The question, in other words,
is “how would I feel if this had been published about me?”%4? Like “reasonable
expectation of privacy”, this requires a delicate exercise of judgement.
It is probably true that even people of similar backgrounds and habits might
occasionally disagree on such a question. It is much more difficult if the plaintiff
in whose shoes one is temporarily standing is a person of a different culture,
or a markedly different age, or placed in decidedly different circumstances. Such
a case was Attorney-General v Brown where Brown, a convicted paedophile, had
been released into the community. The Police issued flyers picturing and naming
him, and locating the area where he lived. Brown succeeded in his privacy action.
In relation to the “highly offensive” requirement the Judge noted:5**

[2008] OB 73, para 12, citing M v Secretary of State for Work and Pensions [2006] 2 AC 91, para 83.
Compare Lord Browne of Madingley v Associated Newspapers Ltd [2008] QB 103, para 33, where it was
said that apparent triviality does not necessarily rule out a claim. But here there was clearly a confidential
relationship between the parties.

Australian Law Reform Commission For Your Information: Australian Privacy Law and Practice
(ALRC R108, Sydney, 2008) R74-2.

This was stated as early as Pv D [2000] 2 NZLR 591, para 39 Nicholson J. The test was approved in Campbell
v MGN Ltd [2004] 2 AC 457, para 100 Lord Hope. See also Brown v Attorney-General [2006] DCR 630.

[2006] DCR 630, para 81 Judge Spear.
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CHAPTER 6: The Nature of the Hosking Tort

The test of course is not for the objective reasonable paedophile but of a reasonable

person in the shoes of the person that the publication is about ... | am just able to find

that an objective reasonable person, standing in the shoes of the plaintiff, should be
‘ highly offended by the publication of that information about the plaintiff. That person
should also find the resultant vilification to be highly alarming and offensive.

661 Nor can it have been much easier in Rogers, where the plaintiff was a man who
had confessed to murder.5** In circumstances like these, the test is by no means
easy of application. It is not conducive to certainty or predictability. It is probably
more dependent on subjective and instinctive judgment than even “reasonable
expectation of privacy.”

\ Public concern

662 Freedom of expression and privacy are both expressly protected in the European
Convention on Human Rights. Each case involves a balancing between them.
The English courts follow the Convention closely. In Re S, Lord Steyn thus
\ explained the reasoning process to be followed:5%

First, neither article has as such precedence over the other. Secondly, where the
values under the two articles are in conflict, an intense focus on the comparative
importance of the specific rights being claimed in the individual case is necessary.
w Thirdly, the justifications for interfering with or restricting each right must be taken
| into account. Finally the proportionality test must be applied to each. For convenience
| will call this the ultimate balancing test.

663 In New Zealand it is a little different. Freedom of expression is an express right

in the Bill of Rights Act, while privacy is not. Hosking v Runting establishes that

a tort of privacy exists, presumably as a justified limitation on freedom of

expression within section 5 of the Bill of Rights Act, but freedom of expression

1 reasserts itself in the form of a defence of legitimate public concern. The onus is

on the defendant to establish that defence. The expression used in the judgment

is legitimate public concern, not public interest, a phrase well known in other

areas. The expression emphasises two things. First, more is required than

something which merely interests or titillates the public: it must be something

which is of genuine importance to them. Secondly, what is required is more than

\ something that is simply newsworthy, otherwise the media themselves would
be arbiters of what the public interest requires.®*

664 The ultimate decision of what is of public concern lies with the court,
if the matter proceeds that far. The defence raises the following questions.
Once again, the main concern is its indeterminacy and consequent uncertainty.

6.65 First, the term public concern, like the more familiar public interest, is one that
does not admit of ready definition. Public interest appears in many places in our
law — there are over 500 references to it in our statute book, and it is well known
in defamation and breach of confidence. It has been described as “a yard-stick

‘ 644 Rogers v Television New Zealand [2008] 2 NZLR 78.
645 ReS (a Child) [2005] 1 AC 593, para 17.
646 See discussion in Mosley v News Group Newspapers Ltd [2008] EWHC 1777 (QOB), paras 135 and 138.
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647
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of indeterminate length.”%4" It can vary with time and place. One of the most
useful attempts to give it some content is by the Broadcasting Standards
Authority. They have said that includes:®*®

criminal matters, including exposing or detecting crime

issues of public health or safety

matters of politics, government, or public administration

matters relating to the conduct of organisations which impact on the public
exposing misleading claims made by individuals or organisations

exposing serious anti-social and harmful conduct.

This catalogue received the approval of Harrison J in the High Court in Canwest
TV Works Ltd v XY.** The decisions of the courts in breach of confidence cases
show that the following matters have been deemed to be of sufficient public interest
to override an obligation of confidence: police corruption; the dangerous effects of
the doctrine of a fringe religion; the fact that an alcohol breath-testing device was
seriously inaccurate; malpractice in a national security service; airline safety; fraud
on the revenue; and the business case for setting up a new bank.®° Having said
that, however, the category is open-ended, and at the margins can involve a
judgement on which individuals may disagree.

Secondly, although, for the reasons given, the exercise in New Zealand is rather
different from that undertaken in England, proportionality is still relevant in
this country. The greater the infringement of privacy, the greater will the public
concern need to be to override it, and vice versa.®! The required balancing
exercise is ultimately one of impression.

Thirdly, the decision will not always be straightforward. Indeed, in a particular
case there may be competing public interests which press in different directions.
The exercise often involves more than balancing the private interest of the
individual against a single public interest: public interests themselves can
compete. This was the case in Brown v Attorney-General,5? the case of the
convicted paedophile who had been released from prison. Brown claimed
invasion of his privacy by publication of the flyers. Public interest pushed in two
different directions. On the one hand, one might have thought there was a clear
advantage to parents to know of the man’s presence in the area. Forewarned is
forearmed. On the other hand, evidence was produced to the court that public
shaming of this kind can often make matters worse and increase the risk of
offending by preventing the person’s proper integration into society. It might
also create a real risk (here realised) of vigilante action by members of the public.
The court, having weighed up all the arguments in a difficult balancing exercise,
concluded that the public interest lay in favour of non-publication. Brown won
the case and was awarded damages.

Attorney-General v Car Haulaways (NZ) Ltd [1974] 2 NZLR 331, 335 Haslam J.

Balfour v Television New Zealand Ltd (21 March 2006) Broadcasting Standards Authority 2005-129,
para 59.

[2008] NZAR 1.

See John Burrows and Ursula Cheer Media Law in New Zealand (5 ed, Oxford University Press,
Auckland, 2005) 223-225.

Hosking v Runting [2005] 1 NZLR, para 134 Gault P and Blanchard J; para 257 Tipping J.
[2006] DCR 630.
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CHAPTER 6: The Nature of the Hosking Tort

669 Fourthly, the mere fact that the general subject of an article or broadcast is of

public concern does not of itself justify the inclusion of intimate private detail.

The details have to be related to the matter of public concern and must have

‘ value in illustrating the points made. The reference to them must not be simply

gratuitous. So in the Andrews case,®? it might be argued that the matter of public

concern, the work of the Fire Service, could have been demonstrated without

playing the Andrews’ conversation. Here again, different minds may differ on

how much detail is acceptable. But one must take into account the reality of the

modern media and its audience. People do not read newspapers, and do not

watch television programmes, unless they are interesting. Illustrative detail

makes them more interesting. So in the Rogers case in the Court of Appeal,
| William Young P said:5>*

| agree that the underlying issues can be debated without the videotape being shown

on national television, but experience shows that arguments are usually more easily

understood when they are contextualised. An esoteric argument ... becomes far more

accessible to the public if the implications can be assessed by reference to the concrete
\ facts of a particular case.

In Andrews, Allan J said: “In assessing an asserted defence of legitimate public
concern the court will ordinarily permit a degree of journalistic latitude so as
to avoid robbing a story of its attendant detail which adds colour and
i conviction.”®* In other words, unless the item appeals to the public, it may fail
| to achieve the benefit of informing the public about the matter of public
concern. Having said that, the limits are not at all easy to draw.

6.70 Fifthly, once the exercise has been completed and the court has determined that
the public concern either does or does not outweigh the privacy interests of a
plaintiff, the question is how readily an appeal court should overturn that
determination. In England, appeal courts are not ready to substitute their own
judgment for that of the first instance Judge. The balancing that he or she has
performed is treated in the same way as the exercise of the discretion.®¢ It is not
clear whether the New Zealand courts will take the same line where public
concern is treated as a defence to a claim. However, in the Rogers case in the
Court of Appeal, Panckhurst and O’Regan JJ did say that the matter was one of
evaluation on which there should be appellate restraint.5” In that case, though,

| the court did disagree with the conclusion of the High Court.

6.71 Sixthly, we note that the Canadian provinces require only reasonable grounds for
belief that the matter published was of public interest, rather than making the
public interest an absolute requirement. That is the case also with a recent
amendment to the Data Protection Act 1998 (UK) which provides that it is

! a defence to the offence of unlawfully obtaining personal data that the defendant

acted with a view to publication of journalistic, literary or artistic material and
“in the reasonable belief that in the particular circumstances the obtaining,

\ 653  Andrews v Television New Zealand Ltd (15 December 2006) HC AK CIV 2004 404-3576.

654 Rogers v Television New Zealand [2007] 1 NZLR 156 (CA), para 128.

‘ 655 Andrews v Television New Zealand Ltd (15 December 2006) HC AK CIV 2004 404-3576, para 82.
656  See Campbell v MGN Ltd [2004] 2 AC 457, paras 87, 101 and 158; McKennitt v Ash [2008] OB 73, para 45.
657 Rogers v Television New Zealand [2007] 1 NZLR 156 (CA), para 90.
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6.72

6.73

disclosing or procuring was justified as being in the public interest.”>® It is also
of interest that in the Mosley case, Eady J foreshadowed the possibility of
a “responsible journalism” test which might afford the media a defence if they
had taken all reasonable steps to check their sources, but still formed a mistaken
impression that the matter was of public concern.®*® However, we believe that
while a requirement of reasonable belief may be appropriate in the criminal law,
it is less satisfactory in tort. In other areas, such as breach of confidence and the
defence of honest opinion in defamation, it is the existence of public interest that
matters and not reasonable belief of it. The “responsible journalism” test had its
genesis in the United Kingdom in the defence of privilege in defamation,
and it is too early to assess how far it will be applied even in defamation cases
in New Zealand. The maintenance of the present objective “legitimate public
concern” defence would seem more in line with principle.

Seventhly, another matter deserves mention. The “public concern” test is
particularly appropriate where there has been wide publicity through the media.
If, however, it can in some circumstances amount to a tort to disclose private
information to a few persons or even to only one (which is currently not certain),
the “public concern” formulation may not always seem quite so appropriate.
What, for example, of a case where an employee discloses to an employer,
in the interests of the business, disgraceful private conduct of another employee?
Such information may be of great concern to the employer, but of little or none
to the public. However, where facts of this kind arise, should they ever do so,
the more appropriate defence is likely to be privilege, rather than the public
concern defence.

We conclude that the “legitimate public concern” defence adds a further
dimension of uncertainty. The statutes of the Canadian provinces, in addition
to a general public interest requirement, also specify a few particular instances
of matters of public interest: for example, that of “a public officer engaged in an
investigation in the course and in the scope of his duty.”¢® If the matter were
ever to be codified in New Zealand it would be possible to provide further
illustrations, or indeed a list of the kind provided by the Broadcasting Standards
Authority, but such a list could never be exhaustive.

Remedies

Damages

6.74

658

659
660

The Hosking court made it clear that damages are to be the main remedy for
breach of privacy. Yet we demonstrated earlier in the chapter that injury to
dignity is an intangible which it is not possible to measure with precision.
The lack of any real jurisprudence on compensation for loss of dignity is a
difficulty in this area. On the one hand, one does not want to encourage
gold-digging actions, and one would at the very least expect a sensible

Criminal Justice and Immigration Act 2008 (UK), s 78, amending Data Protection Act 1998 (UK),
s 55(2). This amendment has not yet come into force.

Mosley v News Group Newspapers Ltd [2008] EWHC 1777 (QB), paras 140-142.

Privacy Act 1978 RSS ¢ P-24, s 4 (Saskatchewan); Privacy Act 1990 RSNL ¢ P-22, s 5 (Newfoundland
and Labrador); Privacy Act 1996 RSBC ¢ 373, s 2 (British Columbia); Privacy Act CCSM s P125,
s 5 (Manitoba).
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CHAPTER 6: The Nature of the Hosking Tort

relativity with ACC compensation for physical injury. On the other hand,
it needs to be borne in mind that if damages are trifling few plaintiffs would
be prepared to go to the trouble, embarrassment and cost of bringing their
private concerns before that very public body, a court. The fewer the cases,
the less the incentive to respect privacy.

675 It may some time have to be determined whether exemplary damages are
appropriate in this area of the law. We are inclined to think not. They are a
controversial remedy in other areas of tort law. Some commentators have called
for their abolition, on the grounds that it is not the function of civil action to
punish the defendant. However, whatever may happen to exemplary damages
in other branches of the law, we believe that their incidence should not be
expanded, and that they should have no place in the privacy tort. Eady J took
the same view in the Mosley case, although one of his reasons was that in England
invasion of privacy is not regarded as a tort.5%!

676 Given the difficulty of assessing damages in this area of the law, this is perhaps
a subject where statute could add clarity. It could, for example, provide that
damages are not confined to distress and humiliation but that they can extend
to financial and other loss. Section 88 of the Privacy Act 1993 is a precedent.
Statute could also lay down a non-exhaustive list of considerations to be taken
into account in assessing damages. They might include the extent of publication;
the conduct of the defendant after publication; any contributory negligence by
the plaintiff; the defendant’s motive for publishing; the age of the plaintiff;
and the extent of distress and hurt to the plaintiff. On the other hand,
perhaps these matters are so obvious that they go without saying.

Injunction

6.77 It was indicated in Hosking that injunction will be an exceptional remedy.
No doubt freedom of expression requires that an injunction, the effect of which
is to suppress expression, should not be readily granted: it is a form of prior
restraint. The tendency in New Zealand since the passing of the Bill of Rights
Act has been to apply a strong presumption against injunctive relief in all areas

‘ of media law: defamation, contempt of court and now privacy.*®* No doubt if
injunctions are easy to obtain there will be plaintiffs who will seek them to cover
up their indiscretions. Even interim injunctions can sometimes remain effective
for a long time. They can thus be an impediment to freedom of expression.
Matters of news interest can lose their currency and value. Once the moment
has passed, the item may lose context and relevance.

678 However, caution must be exercised before adopting a uniform approach
across the board in all areas of media law. Privacy cases differ from, say,
defamation cases. In defamation, if an injunction is refused and publication
of the offending item goes ahead, the plaintiff’s reputation can still be
substantially restored by a finding that the slur on his or her reputation was
unjustified, and by the award of damages which mark the seriousness of the
defendant’s wrongdoing. But in privacy cases damages can never quite restore

661 Mosley v News Group Newspapers Ltd [2008] EWHC 1777 (QB), paras 172-197.

662 See especially TV3 Network Services Ltd v Fahey [1999] 2 NZLR 129; Jesse Wilson “Prior Restraint
of the Press” [2006] NZ Law Rev 551.
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6.79

6.80

6.81

the plaintiff’s lost privacy: once the cat is out of the bag it is impossible to
put it back. Compensation is a poor substitute for silence. In the Rogers case
in the Supreme Court, Elias CJ alluded to this:®?

The analogy with interlocutory restraint in defamation proceedings is imperfect and
needs to be treated with caution. Injunctive relief may well be appropriate [in privacy
cases]: whether the freedom of information considerations should prevail depends on
the circumstances of the particular case and all interests properly engaged.

The Chief Justice’s reference to interlocutory relief raises further special
considerations. It is not an infrequent occurrence for a plaintiff getting wind
that there may be a publication which will harm his or her privacy to seek an
injunction a matter of hours before the publication is due to go to press or to air.
If the case could involve difficult issues of, say, public concern, which will take
time to prepare and argue, the court is unlikely to decline an interim injunction.
In Cream Holdings Ltd v Banerjee, Lord Nicholls said, in relation to a section of
the Human Rights Act 1998 (UK) which lays down a threshold for interlocutory
injunctive relief:%*

The judge needs an opportunity to read and consider the evidence and submissions
of both parties. Until then the judge will often not be in a position to decide whether
on balance of probability the applicant will succeed in obtaining a permanent injunction
at the trial. In the nature of things this will take time ... What is to happen meanwhile?
Confidentiality, once breached, is lost for ever. Parliament cannot have intended that,
whatever the circumstances, s 12(3) [of the Human Rights Act] would preclude a judge
from making a restraining order for the period needed for him to form a view on whether
on balance of probability the claim would succeed at trial. That would be absurd.

It is likely in fact that injunction will be the remedy of choice for the majority
of litigants. That has been the case in New Zealand since the time invasion
of privacy was first mooted as a possible tort in this country. It is also the case
in England. Generally speaking, plaintiffs want to stop infringements of their
privacy before they happen rather than picking up the pieces afterwards.

It should also be noted that injunctions are not always against a single defendant.
Injunctions against the world are rare, but not unknown;®> there is also
precedent for injunctions against persons unknown.%¢ These protections are
strong, but exceptional.

Other remedies

6.82

663
664
665
666

Consideration may need to be given to whether other remedies than damages
and injunction should be available. One might be account of profits.
If the defendant has made money out of the plaintiff’s personal information,
there may indeed be a case for requiring an account, so that the defendant
is required to disgorge the benefit deriving from his or her unlawful conduct.

Rogers v Television New Zealand [2008] 2 NZLR 78, para 38.

Cream Holdings Ltd v Banerjee [2004] 4 AIl ER 617, para 18.

For example, Venables and Thompson v News Group Newspapers Ltd [2001] 1 All ER 908.
For example, Brash v Doe (16 November 2006) HC WN CIV 2006-485-2605.
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CHAPTER 6: The Nature of the Hosking Tort

Another possible remedy is an order for the delivery up of documents, to require
the defendant to surrender to the plaintiff possession of damaging documents
- intimate photographs, for instance.

‘ Some gaps

683 So far we have examined the Hosking criteria, the defence of legitimate public
concern and the possible remedies. There is open-endedness and difficulty of
application in most of them. In respect of some, the uncertainty and consequent
unpredictability at this early stage in the life of the tort is greater than one might

deem desirable, particularly given privacy’s contest with freedom of information.
It is going to be difficult for lawyers to give confident advice.

6.84 There are also significant gaps in the tort. If it is left to the common law, it may be
a long time before they are filled. Courts can only develop the law when the
appropriate case arises. The common law is subject to the accidents of litigation,
and it is of the nature of the privacy tort that there is unlikely to be much litigation.
So, many of the questions are likely to remain unanswered for some considerable
‘ time. At least the following matters would benefit from authoritative resolution.

Falsity

685 Does a privacy action lie only in respect of true information or can it also lie in
| respect of false allegations? In A v Hunt, Wild J said:%6”

A necessary aspect of the privacy tort is that the impugned, highly offensive
fact be just that: a fact. That is what distinguishes the privacy tort from defamation.
Falsity is an element of the tort of defamation; truth a defence to it.

‘ This would support the proposition that false allegations are the province

\ of defamation, not privacy. It might also suggest that one of the American
variants of the tort of privacy, putting the plaintiff in a false light, has no place
in New Zealand.

686 However, things are not quite so clear. The Broadcasting Standards Authority in

its privacy jurisdiction has reached conflicting decisions about this.%® There is also

| English authority for saying that in at least one situation false information may

indeed be the subject of a privacy action. This is where a publication provides

a lot of information about the plaintiff, some of it true, some of it partly true,

some of it only doubtfully true, and some of it downright false. A plaintiff,

this authority holds, should not have to go through it with a fine-tooth comb
eradicating the less-than-fully-correct parts. Eady J has said:5%°

| The protection of the law would be illusory if a claimant in relation to a long and
‘ garbled story was obliged to spell out which of the revelations are accepted as true
and which are said to be false or distorted.

667 (17 May 2006) HC WN CIV 2003-485-2553, para 58. This matter was not dealt with on appeal,
‘ where the judge’s decision on other aspects was reversed: Hunt v A [2008] 1 NZLR 368.

‘ 668 See, on the one hand, X v HB Media (4 December 1997) Broadcasting Standards Authority 1997-161,
and on the other Canwest TV Works Ltd v Harris (1 November 2005) Broadcasting Standards Authority
2005-049.

669 McKennitt v Ash [2006] EMLR 178, para 78.
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6.87

It may perhaps even go further. Not all false information is defamatory:
to say someone has a serious illness will usually not be.®” In such a case as this,
should the plaintiff’s chances of success in a privacy action depend on whether
the statement is true or false?®”! As Eady J has put it, “intrusion upon privacy
can take place by the process of exploring or speculating on intimate subject
matter irrespective of accuracy.”$ If it is concluded that false allegations are
within the purview of the tort, consideration might be given to orders or

recommendations for the correction of those allegations.®”

Relationship between privacy and defamation

6.88

The relation of invasion of privacy to defamation needs to be worked
through.®™ In a recent English case,’” a deputy judge awarded damages for
both defamation and privacy when the defendant placed embarrassing
information about the plaintiff, some of it false, on Facebook.

Publicity

6.89

670
671
672

673

674
675

676
677
678

What is required by the formulation in Hosking is publicity given to facts in
respect of which there is a reasonable expectation of privacy. Does this envisage
widespread publication, as in the media; or is it enough that the publication is
only to a few people, at least if those people are outside the circle of family and
intimate friends who are likely to know the plaintiff’s circumstances anyway?
The test given in the American Restatement is that there must be “publication
to so many persons that the matter must be regarded as substantially certain to
become one of public knowledge.”®”® In Hosking,®”” Gault P and Blanchard J
suggested that publicity should be “widespread.” Obviously publication in the
media or on the internet would qualify. Yet there is limited and exceptional
United States authority to the effect that sometimes lesser publication may
suffice.f”® Disclosure of highly embarrassing private information to even one
person — say an employer — could be hurtful and could indeed have serious
consequences. The misuse of intimate health information may result in only a
few unauthorised persons knowing of it, yet cause substantial embarrassment
to the subject. No doubt in such a case in New Zealand the Privacy Act would
often provide a remedy, but that is not the issue: the question is whether tortious
damages or an injunction can be claimed. If, as we have suggested, the main
interest to be protected by the new tort is human dignity, there is an argument
for saying that it can be damaged irrespective of the number of people who learn
of the information. Yet so to define the tort would greatly expand its potential

Unless it is such as to cause people to “shun and avoid” the subject.
See McKennitt v Ash [2008] QB 73 (CA), paras 79 and 80 Buxton LJ.

Hon David Eady “Privacy and the Media” (paper presented to Cardiff School of Journalism,
29 September 2007).

See for example Defamation Act 1992, s 26 (correction recommendation); Broadcasting Act 1989,
s 13(1) (order directing that statement be published).

See Hosking v Runting [2005] 1 NZLR 1, paras 136-138 Gault P and Blanchard J.

Firsht v Raphael [2008] EWHC 1781 (QB). The plaintiff was awarded £15,000 for defamation,
and £2000 for invasion of privacy.

American Law Institute Restatement of the Law of Torts (2 ed, 1977) § 652D.
Hosking v Runting [2005] 1 NZLR 1, para 125 Gault P and Blanchard J.
See, eg, McSurely v McClellan (1985) 243 App DC 270.
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CHAPTER 6: The Nature of the Hosking Tort

coverage. From being a tort applying mainly to the media and other mass
publishers, it would become a tort regulating any unauthorised disclosure,
be in it the health sector, the employment sector, or any other.

690 Clarification would be helpful.

Defences

691 Legitimate public concern is a defence, but there has been no discussion in
New Zealand as to what the other defences to the tort might be. No doubt consent
is. It is a defence to all torts. It would have to be shown that the consent was a
\ genuine consent, and was to the very kind of publication which has happened,
\ and in respect of the same information. Action under legal authority should
likewise be a defence, although it would usually be captured by “legitimate public
concern”. In some other jurisdictions privilege is a defence.®” It probably should
be here. If a Member of Parliament discloses information about the private life
of another MP in the course of a debate in Parliament, are the media safe in
\ reporting it? If an employee has been guilty of disgraceful conduct in private
1 which reflects on his or her fitness to do his or her job, is another employee
entitled to disclose this to the employer? Should the other employee be more
disadvantaged if the information that is disclosed is true than if it is false and
defamatory, in which case there clearly would be a qualified privilege?
| It may also be that in some situations contributory negligence might apply
\ (if for example the plaintiff has left personal information in a place where it
could readily fall into other hands) and that damages should be apportioned
accordingly. However, contributory negligence is probably better regarded not

as a defence, but rather as a ground for reducing damages.

692 In Saskatchewan it is a defence that the defendant was engaged in news gathering
for a newspaper or broadcaster, and that such act, conduct or publication was
reasonable in the circumstances and necessary or incidental to ordinary news
gathering activities.%®° As we have seen, a recent exception to an offence in the
Data Protection Act 1998 (UK) likewise contains a special media exemption.
These defences are, however, mainly relevant to media intrusions (discussed in
chapter 12 below) rather than publicity given to private facts. We are currently of
the view that the legitimate public concern defence suffices to give the media and
others adequate protection without placing the media in a special position.
That conclusion is strengthened by the consideration that it becoming increasingly
difficult in the new digital age to define who and what the news media are.

‘ Plaintiffs

693 We discussed in our 2008 study paper the question of whether privacy can attach
to bodies corporate or deceased persons.®®! These questions remain unanswered
in relation to the new tort.

679 It is so in the United States, and in the statutory torts of the Canadian provinces of Manitoba,
‘ Saskatchewan, British Columbia and Newfoundland.

680 Privacy Act 1978 RSS ¢ P-24, s 4(1)(e).
681 New Zealand Law Commission Privacy: Concepts and Issues (NZLC SP19, Wellington, 2008) 191-195.
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6.95

6.96

682
683
684
685
686
687

If dignity is indeed the basis of the tort, as has been suggested, one would think
that the tort is not appropriate for corporations. Dignity is a human value.
It is about the inherent worth of the human being. That was the strong view of
most of the Judges in Lenah®? in the High Court of Australia. The weight
of United States authority is in favour of that view.%* Moreover, the Privacy Act
1993 defines “individual” as a natural person.®®* On this view, breach of
confidence would be the appropriate course of action for a corporation,
rather than invasion of privacy. However, the case is not entirely open-and-shut.
A case could be made, for instance, that allowing a privacy right to a corporation
protects the privacy of its constituent members. Moreover, as we have seen,
there is some authority that privacy protects “autonomy”. If autonomy is indeed
something different from dignity, it may be appropriate to speak of the
“autonomy” of a corporation. As we have also seen, courts in privacy actions
are capable of awarding remedies for damage beyond humiliation and hurt
feelings: financial loss, for instance. It is also of relevance that in New Zealand
the Bill of Rights Act provides that it is not only human beings who can take the
benefit of the rights it contains.®® Corporations can sue for defamation,
too, although only in respect of financial loss. So there are arguments to be made
on both sides. The matter is unsettled.

As far as deceased persons are concerned, it is an open question whether their
next of kin could bring a privacy action, and if so whether it would be their own
action, or an action on behalf of the deceased’s estate. As we noted in our study
paper, no doubt it is proper and realistic to speak of respect for deceased persons,
and even to speak of their possessing dignity. It is a criminal offence to
“offer any indignity” to any dead human body or human remains.% Moreover,
the Privacy Act 1993 acknowledges in various places a privacy interest
in deceased persons.57

However, in the cognate tort of defamation the action dies with the deceased
whether the defamatory publication took place before or after death. It may be
difficult to justify any different conclusion in respect of privacy, particularly if one
concludes that it protects a value which is inherently personal. If the privacy of
the next of kin themselves were infringed, that would be a different matter.
In the United States, the authority is not all one way. While the prevalence of
US authority holds that there is no action on behalf of the deceased person,

Australian Broadcasting Corporation v Lenah Game Meats (2001) 208 CLR 199.
See David A Elder Privacy Torts (Thomson West, Egan (MN), 2002) para 1.4.
Privacy Act 1993, s 2.

New Zealand Bill of Rights Act 1990, s 29.

Crimes Act 1961, s 150.

“Personal information” includes information about deaths maintained by the Registrar-General pursuant
to the Births, Deaths and Marriages Registration Act 1995 (s 2(1)); codes of practice concerning health
information can cover health information relating to deceased persons (s 46(6)); and an agency can
refuse access to personal information held by that agency if it would involve unwarranted disclosure
of the affairs of a deceased individual (s 29(1)(a)).
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CHAPTER 6: The Nature of the Hosking Tort

there are a few cases holding that sometimes the next of kin may be able to sue to
protect the memory of the deceased person as well as to recover for their own hurt
feelings.5®® In New Zealand we must also take into account Maori tradition.®®

‘ Identification

\ 697 The overwhelming weight of authority is in favour of the view that the
plaintiff must have been identified before his or her privacy can be invaded.
In TVNZ v BA, Miller J] summed up the approach of the Broadcasting
Standards Authority in applying its privacy principles:®°

The authority held that its first task when determining a complaint when a broadcast

| involves a breach of privacy, is to decide whether the complainant is identifiable from
the broadcast. The complainant must be identifiable beyond immediate family and
close acquaintances who may reasonably be expected to be aware of the activities for
which the complainant has received publicity.

In the Andrews case, a case on the Hosking tort, Allan J likewise regarded
identification as being a requirement. He said:%!

‘ In cases such as the present it seems that plaintiffs will ordinarily be concerned about
being identified in the context of the facts of a particular case to those who know
them, but do not know the facts.

698 This is in line with the Privacy Act, which defines “personal information” as
\ “information about an identifiable individual.”%?

699 Yet all this is not entirely plain sailing. In introducing the topic of identity in

Andrews, Allan J said “At least in most circumstances in order to make out a claim

‘ a plaintiff will need to establish that he or she has been identified in the
publication either directly or by implication.”®® The matter was also left open
in A v Hunt.®** There is one District Court case where identification was held
not to be required. It is L v G,** where sexually-explicit photographs of a woman
were published without her consent in an adult magazine. She was not
identifiable in the pictures, but was nevertheless awarded damages for breach of
privacy. Judge Abbott said the defendant’s conduct had “violated the plaintiff’s

shield of privacy.” In Hosking, Blanchard P and Gault J appeared to doubt the
decision, saying it might have been better brought in breach of confidence.*% If there

688 David A Elder Privacy Torts (Thomson West, Egan (MN), 2002) para 1.3.

689 It has been suggested that in Maori tradition deceased persons still possess some dignity and privacy
‘ that could be breached: Broadcasting Standards Authority Real Media, Real People: Privacy and Informed
Consent in Broadcasting (Dunmore Press, Palmerston North, 2004) 57.

‘ 690 (13 December 2004) HC WN CIV 2004-485-1299-1300, para 7.
691 Andrews v Television New Zealand Ltd (15 December 2006) HC AK CIV 2004 404-3576, para 60.
692 Privacy Act 1993, s 2.

| 693 Andrews v Television New Zealand Ltd (15 December 2006) HC AK CIV 2004 404-3576,
\ para 52 (emphasis added).
\

694 (17 May 2006) HC WN CIV 2003-485-2553.
T 695 [2002] DCR 234.
696 Hosking v Runting [2005] 1 NZLR 1, para 84.

154 Law Commission Issues Paper



is ever to be a tort of intrusion into solitude and seclusion where publication is not
of the essence, the question of identity would not arise. The question remains open,
however, of how essential it is in the publication tort.

Mental element

6.100 A final question which is not settled by Hosking v Runting is what, if any,

6.101

mental element is required in the defendant. When the media are defendants,
the question will arise seldom: publication is hardly ever anything but an
intentional act, although one could perhaps imagine a case where an item
which has been ordered to be withdrawn is left in the newspaper by mistake.
The question will be more likely to arise if the defendant is someone other than
the media. For example, imagine a person who has left sensitive information
in an insecure place where it is stolen or accessed by someone else who
publishes it. In such cases there might arise a question of whether negligence
will ground an action for intrusion of privacy. A more serious question is what
the liability would be of a library, bookseller, printer or internet service
provider who is involved in the distribution of material without knowing,
and perhaps without any reasonable means of knowing, what it contains.
So the question might arise whether the act of publication must be intentional,
whether negligence will suffice, or whether the liability is absolute in that no
mental element is required at all. The last of these possibilities is unattractive.

With only one exception, the Canadian provinces require that, to be actionable,
an invasion of privacy must be “wilful and without colour of right.”%” The one
exception is the Manitoba statute, which requires that the defendant must have
acted “substantially, unreasonably and without colour of right.”6%

CONCLUSION

6.102

697
698
699
700

In this country the tort of invasion of privacy is in its infancy. It remains liable
to be changed, or even reversed, by the Supreme Court. It extends so far only to
publicity given to private facts. In other words, it is about informational privacy,
and specifically about disclosure of personal information. Whether the courts
will ever be prepared to extend it to cover intrusion into solitude and seclusion
- that is to say, to spatial privacy - or indeed to any other kind of privacy
invasion is undetermined. In some cases which arise on the publication tort,
the guidance provided in Hosking will be sufficient. Some cases will clearly lie
on one side of the line or the other. There can be little quibble, for instance,
with the decisions in Morgan v TVNZ® and P v D."™ Yet we have seen in this
chapter that there is considerable uncertainty about the application of some of
the elements of Hosking, and there are unanswered questions. Cases are unlikely
to arise frequently. Since 1985 there have to our knowledge been 17
(see appendix to this chapter), most of which provide little guidance for the
future. So the law will develop slowly and the uncertainties will remain for
a long time. It may no doubt be said that this is true of many other areas of law
besides privacy, but given that privacy is a limitation on freedom of expression,

Privacy Act 1978 RSS ¢ P-24, s 2; Privacy Act 1990 RSNL ¢ P-22, s 3; Privacy Act 1996 RSBC ¢ 373, s 1.
Privacy Act CCSM s P125, s 2.

(1 March 1990) HC CHCH CP 67/90.

[2000] 2 NZLR 591.
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CHAPTER 6: The Nature of the Hosking Tort

and that the uncertainties which attend the law at the moment are considerable,
this must create a level of concern.”! In this chapter we have attempted to
identify some of the doubts. In summary they are as follows.

‘ 6.103 First, the core elements of the tort are not easy of application. There is still
room for argument about whether the “highly offensive” test is appropriate.
Assuming it is, there is inherent vagueness about the concepts of:

reasonable expectation of privacy;

- highly offensive; and
legitimate public concern.

\ 6.104 All require the exercise of human judgement, and in all of them different
individuals might disagree at the margins. No doubt this is true of many other
legal concepts, but in privacy the uncertainties are very pronounced.
Nicole Moreham has said that the highly offensive test:"%

often seems to operate as an appeal to the Judge’s instinctive feeling about the
seriousness of the intrusion ... Indeed, it is difficult to see how a Judge could set out
clear rules about what is particularly humiliating, distressing, or harmful to an objective
reasonable person.

No doubt, as Moreham suggests, “highly offensive” is the most open-ended of
the three, but the same criticism can be pointed at the other two as well.
The grounding of the tort in human dignity does not greatly assist the decision-
1 making process.

6.105 Secondly, there are difficult questions as to how a “reasonable expectation of

privacy” applies in relation to public places, when there has been prior

‘ publication, when the plaintiff is a public figure or celebrity, or when the plaintiff
\ has been culpable in some way or other.

6.106 Thirdly, there are doubts about the remedies:

Although injunction is said to be an exceptional remedy, it is not clear how
far protection of privacy will be seen to require more ready injunctive relief
than in other publication torts, such as defamation.
It is not clear how the measurement of damages is to be undertaken.
\ The measurement of damage to dignity is in its infancy.
‘ - Itis not clear whether there may be other remedies such as orders for delivery
of documents or account of profits.

6.107 Fourthly, the relationship of the tort to other causes of action such as defamation
and breach of confidence needs to be worked through.

701 This was a major concern of the dissenters in Hosking: see Hosking v Runting [2005] 1 NZLR 1,
paras 211 and 221 Keith J and para 270 Anderson J. See also Bradley v Wingnut Films Ltd [1993]
1 NZLR 415, 423 Gallen J.

702 NA Moreham “Why is Privacy Important? Privacy, Dignity and Development of the New Zealand
Breach of Privacy Tort” in Jeremy Finn and Stephen Todd (eds) Law, Liberty, Legislation: Essays in
Honour of John Burrows QC (LexisNexis NZ, Wellington, 2008) 231, 246-247.
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6.108 Fifthly, the range of possible defences remains to be explored. In Hosking v
Runting, public concern was the only one itemised. Consent, privilege and
contributory negligence are possibilities.

6.109 Sixthly, there are many unanswered questions:

Does an action for breach of privacy lie in relation to false statements?
Does the tort require publicity as opposed to publication?
Are corporations able to sue?

Can actions be brought by the living relatives of the deceased to protect the
privacy of a deceased person?

Does the plaintiff have to be identified, and if so identified to whom?
Does the tort require a mental element, and if so what?

6.110 Given the inevitable paucity of litigation, the common law will take a long time
to develop. In the next chapter we shall consider the question of reform.
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Appendix to chapter 6

New Zealand tort
cases with privacy as
an ingredient of the
cause of action

158

In the following New Zealand cases a tort of invasion of privacy, foreshadowed
or actual, was an ingredient of the cause of action. In most of the pre-Hosking
cases the existence of the tort was pleaded as “arguable”, as a basis for an interim
injunction. In most of the cases the privacy tort was pleaded as one of a number
of alternative grounds.

Tucker v News Media Ownership Ltd [1986] 2 NZLR 716 (HC) McGechan J
(man for whom money being raised to enable him to have cardiac surgery sought
injunction to stop publication of fact that he had a prior criminal record:
interim injunction granted, later discharged because of futility).

Morgan v Television New Zealand Ltd (1 March 1990) HC CH CP 67-90 Holland J
(young girl subject of custody dispute sought injunction to stop broadcast
of documentary about her life: interim injunction granted).

Re Morgan (15 March 1990) HC CH CP 93-90 (same material facts as above:
interim injunction refused because newspaper already in course
of distribution).

Marris v TV3 Networks Ltd (14 October 1991) HC WN CP 754-91 Neazor J
(man sought interim injunction to stop broadcast of footage of a “door-step”
interview: injunction refused because damages adequate remedy).

Moko-Mead v Independent Newspapers Ltd (25 October 1991) HC WN CP 813-91
Neazor J (man sought interim injunction to stop publication of allegation of
sexual harassment: injunction refused on basis that the matter was one of public
rather than private life, and on balance freedom of information prevailed).
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C v Wilson & Horton Ltd (27 May 1992) HC AK CP 765-92 Williams J
(man under investigation by Serious Fraud Office sought injunction to prevent
publication of his name: interim injunction granted).

Hickmott v Television New Zealand Ltd (31 March 1993) HC AK CP 213-93
Robertson J (religious group sought interim injunction to stop broadcast relating
to custody case: injunction refused on ground that the high threshold required
to overcome freedom of information not reached, and a sanction was available
under the Guardianship Act).

Bradley v Wingnut Films Ltd [1993] 1 NZLR 415 (HC) Gallen J (family sought
injunction to stop image of tombstone being shown in “splatter” movie:
injunction refused on basis that there was no private fact, and the depiction
would not be highly offensive).

Beckett v TV3 Network Services Ltd [2000] NZAR 399 (HC) Robertson J (Police
sought injunction to stop broadcast of item relating to death in a car park before
coroner’s inquest: injunction refused on basis that the facts were not private).

A v Wilson & Horton Ltd [2000] NZAR 428 (HC) Doogue and Robertson JJ
(policeman who had shot a man in the street sought interim injunction to stop
publication of his name: injunction refused on basis the fact was not private).

Pv D [2000] 2 NZLR 591 (HC) Nicholson J (well-known professional person
sought injunction to stop publication suggesting the person had been treated for
mental illness: injunction granted on grounds that the criteria of the tort had
been made out).

Abbott v The Christchurch Press Co Ltd (13 December 2002) HC CH T9-02
Chambers J (policeman who had shot man sought injunction to stop publication
of his new identity and whereabouts: injunction granted).

Lv G [2002] DCR 234 Judge Abbott (woman sought damages when pictures
of her naked body published in adult magazine: $2500 damages awarded).

Hosking v Runting [2005] 1 NZLR 1 (CA) (couple sought injunction to stop
publication of photographs of their infant children taken in a public place:
injunction refused on basis that the facts were such that there was no reasonable
expectation of privacy; nor was publication highly offensive).

Andrews v Television New Zealand Ltd (15 December 2006) HC AK CIV
2004-404-3536 Allan J (couple sought damages of $100,000 when broadcast
programme showed them after they had been injured in a car accident,
and played a recording of a conversation between them: damages refused
on ground that the broadcast was not highly offensive).
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Appendix to chapter 6: New Zealand tort cases with privacy as an ingredient of the cause of action

Brown v Attorney-General [2006] DCR 630 Judge Spear (man released from

prison, where he had served a sentence for child sex offences, claimed damages

when police issued a flyer identifying him and the area in which he lived:
damages of $25,000 awarded for invasion of privacy).

Rogers v Television New Zealand Ltd [2008] 2 NZLR 277 (SC) (man alleged to
\ have confessed a murder to Police, but then acquitted after the confession was
\ held inadmissible, sought injunction to stop broadcast of the “confession”:

injunction granted in High Court, but appeal allowed because statement made

to Police was likely to have been presented in evidence in court, and thus was
not a private fact).

| Note: We understand there are at least two other cases where injunctions have
been granted, but where the file has been sealed; details are thus not available.

Summary

Total number of cases: 17 (+ 2 uncertain)

Cases where injunction granted: 5
1

Cases where injunction denied: 9
Cases where damages awarded: 2
| Cases where damages refused: 1
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