CHAPTER 6: Unregistered interests

meaning of section 62 of the LTA.3?* Notification does “not in any other way give
the covenant any greater operation than it would otherwise have”,’*> and the
interest is still only an equitable interest. The effect of section 307 is that:3*

where the covenant is notified on the servient tenement, the registered
proprietor and successors in title hold the land subject to that interest;

where the covenant is not notified on the register, the registered proprietor
holds the land free of the covenant, except in cases of fraud.

632 The covenant must benefit other land.?” This prevents covenants in gross being
noted on the register.328

Encumbrances

633 Another way to protect unregistered interests is through encumbrances.** Under
section 62, the regdistered proprietor is bound by encumbrances listed on the title.
This is designed to secure an annuity, rent charge or fixed amount. However,
there is evidence that encumbrances are used as a de facto way to note
unregistrable instruments, such as covenants in gross, on the regdister.

PROBLEMS 634 The position of unregdistered interests raises three principal issues. First, the
WITH THE register does not offer a complete picture of the interests relating to a piece of land.
CURRENT The absence of any evidence of unregistered interests on the register challenges
SYSTEM? the “mirror principle”, which states that the register should reflect everything that

is material to the title. Anyone searching the register will not get a complete picture
of the title due to the possible existence of interests that have not yet been
registered, or interests that are currently incapable of registration, such as trusts.

635 Secondly, unregistered interests are often in a vulnerable position and can be
overridden by other interests arising later in time. Trusts and unregistered
interests capable of registration will be overridden by subsequent registered
interests where there is no fraud, unless there is a viable in personam claim.

636 While unregistered interests can be protected by a caveat system, this is only
designed to give temporary protection. Further, there is evidence that caveats
are infrequently lodged to protect interests during the registration gap, that is,
the gap before the interest is registered.**° Caveats do not give priority to equitable
interests, although failure to lodge a caveat may affect an interest’s priority. This
means that the rules of equitable priority must be applied. Professor Ronald
Sackville has criticised this position:33!

324 Property Law Act 2007, s 307(4).
325 Property Law Act 2007, s 307(5).

326 Hinde McMorland & Sim, above n 296, para 17.014. See Town & Country Marketing Ltd v McCallum,
above n 301, paras 30-33.

327 Property Law Act 2007, s 307(1)(c).

328 See Property Law and Equity Reform Committee, above n 323, 41-42; 63-65.
329 See Land Transfer Act 1952, s 101(4).

330 O’Connor, above n 308, 264, footnote 98.

331 Ronald Sackville “The Torrens System — Some Thoughts on Indefeasibility and Priorities” (1973) 47 ALJ
526, 541. See also Mary-Anne Hughson, Marcia Neave and Pamela O’Connor “Reflections on the Mirror of
Title: Resolving the Conflict between Purchasers and Prior Interest Holders” [1997] 21 MULR 460, 479.
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6.37

The failure to develop precise criteria for the resolution of contests between unregistered
interests has produced considerable uncertainty and very little encouragement to the
holder of an unregistered interest to note his interest on the register by way of a caveat.

Thirdly, there is considerable confusion surrounding the position of unregistered
and, in particular, unregistrable interests. Case law suggests that some interests
incapable of registration are outside the Torrens system and override indefeasible
title.>* However, this line of authority has not been subject to much discussion or
analysis and there is limited recent case law on the matter. Further, it is not finally
decided whether unregistrable interests (with the exception of trusts) are caveatable.
It is evident that the law relating to these interests is in need of clarification.

Q26 Should the register accurately reflect or “mirror” the interests that relate
to a particular piece of land? That is, should unregistered interests that
affect land be able to included on the computer register?

Q27 Should there be greater protection for unregistered interests?

PROPOSAL FOR
REFORM —
INTEREST
RECORDING

6.38

6.39

6.40

6.41

332
333
334

Because there are problems with the position of unregdistered interests under the
current system, it is necessary to consider options for reform. The question of how
unregistered interests could be reflected on the register has been considered in other
jurisdictions and some have adopted systems that allow unregistered interests to be
noted on the register in a way that confers priority over subsequent interests,
whether through the use of the caveat system or through an interest recording
system. New Zealand is moving towards electronic conveyancing for all transactions.
This would have implications for the recording of unregistered interests.

This chapter considers the following options:

a notification system (as used for covenants in New Zealand);
a caveat system that records priorities;

an interest recording system (as suggested by the Canadian Model Land
Recording and Registration Act); and

the English and Welsh recording system for minor interests.

A useful starting point for this discussion is a brief description of the deeds
system. The deeds system provided a record of the instruments affecting title:
“it was a system of registration of instruments, not a system of registration of
title”.33® This meant the existence of the rights themselves did not depend on
their registration and registration could not validate a void instrument.
Registration could, however, grant priority.

A system that records interests and grants priority without conferring ownership
has some of the features of a deeds registration system.** Pamela O’Connor
believes that this is a viable way to protect unregistered interests as this system

See Carpet Import Co Ltd v Beath and Co Ltd, above n 298, 59.
Hinde McMorland & Sim, above n 296, para 7.027.
O’Connor, above n 308, 265.
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CHAPTER 6: Unregistered interests

|
will give more complete information about prior interests, offer a clear rule for
determining priority, and is likely to be effective because prior owners are best
placed to protect their own interests by registering them.?

Notification of interests

642 In New Zealand, the rules for notification of covenants on the redister under

section 307 of the Property Law Act 2007 resemble a deeds registration system.*

All the notifications are in one place, that is, on the register, so this avoids some

of the disadvantages of the deeds system. This notification process could be

‘ adapted to protect other unregistered interests. As O’Connor says “[o]|ther

unregistered interests could be protected by section 62 [LTA], or some similar
device, but this possibility has been overlooked”.*"

Caveats and priority

643 Other jurisdictions have adapted the caveat system to record priorities. This is
! the position in several Canadian jurisdictions and in Singapore.**® The Land
Titles Act of Singapore provides:**

(1) Except in the case of fraud, the entry of a caveat protecting an unregistered interest
in land under the provisions of this Act shall give that interest priority over any other
unregistered interest not so protected at the time when the caveat was entered.

(2) Knowledge of the existence of an unregistered interest which has not been
protected by a caveat shall not of itself be imputed as fraud.

6.44 Likewise, the Manitoba Real Property Act provides:**

The filing of a caveat by the district registrar or by a caveator gives the same effect, as
to priority, to the instrument or subject matter on which the caveat is based, as the
registration of an instrument under this Act.

645 In 1989, the Victorian Law Reform Commission recommended similar changes
to their caveat system:3!

Caveats should determine priority. Lodgment of a caveat before another person lodges a
caveat or seeks registration should give priority to the caveator. Failure to lodge a caveat
1 before another person registers or protects their interest should postpone the interest.

335 Ibid, 266.
336 Ibid, 260. See also Douglas ] Whalan The Torrens System in Australia (Law Book Co, Sydney, 1982) 97.
337 1Ibid, 260. See discussion above, paras 6.31-6.32.

338 Land Title Act RSBC 1996 ¢ 250, s 31; Land Titles Act RSA 2000 ¢ L-4, ss 135, 147; Real Property Act
CCSM ¢ R30, s 155; Land Titles Act 1993 (Sing), s 49.

} 339 Land Titles Act 1993 (Sing), s 49.
340 Real Property Act CCSM ¢ R30, s 155.
341 Law Reform Commission of Victoria Priorities (LRCV R 22, Melbourne, 1989) 12.
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These recommendations have not been adopted in Victoria. However, they offer
a useful suggestion of how the caveat system could be modified to more effectively
record interests and priorities. It has been claimed that these recommendations
“amount to a proposal for the caveat system to be converted into a system of
interest recording similar to the deeds registration schemes”.?*?

Such a proposal has been suggested for the New Zealand system.**® It has received
support from Dr McMorland because of the present confusing application of the
doctrine of notice and the rules regarding fraud:3+

With the advent of electronic registration, it could be possible to use the caveat system
to determine the priority of interests using the time of lodgement of a valid caveat. This
could apply both to the priority between equitable interests inter se and the priority
between equitable interests and later legal interests. Under such a system, priority would
be determined by the time of lodgement of the caveat in exactly the same way that
priority between registered interests is determined by the time of registration.

Lodging a caveat is a relatively easy process as the Registrar “is not required to
be satisfied that the caveator is in fact or at law entitled to the estate or interest
claimed in the caveat”.?®

These changes to the caveat system could only operate fairly if the broad
view of which unregistered interests were caveatable was adopted.?*® There also
may be the need to create certain exceptions: first, fraud,*" and, secondly,
situations where it is inappropriate to determine priority by order of caveats, for
example, where the prior interest holder was unaware of the interest, as is often
the case with a constructive trust.>*

The consequence of caveats recording priority would be that where there are
two or more unregistered interests in a piece of land, the interest first protected
by a caveat would take priority over all others. The existence of the caveat would
prohibit any interest being registered that was incompatible with the initial
caveat. Priority would be determined according to who lodges the caveat first
and not according to equitable principles. This would be a powerful incentive to
record unregistered or unregistrable interests and it would lead to increased
certainty in the application of the law.

It is suggested by commentators that this would be consistent with the original
goals of a Torrens system: there would be an incentive to caveat and this would
lead to a more accurate register, also “it is likely to be cheaper to require an
earlier equitable interest holder to caveat, than to require all persons purchasing
interests in land to ensure that no prior interest has been created” >4

Hughson, Neave and O’Connor, above n 331, 488.

See Douglas J Whalan “The Position of Purchasers Pending Registration” in GW Hinde (ed) The New
Zealand System Centennial Essays (Butterworths, Wellington, 1971) 120, 133-4.

McMorland, above n 322, 99.

Land Transfer Act 1952, s 148A.

Hughson, Neave and O’Connor, above n 331, 488.
Thid, 488.

Ibid, 488.

Ihid, 488.
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CHAPTER 6: Unregistered interests

652 Permitting caveats to record priority could provide a disincentive to register
registrable interests. However, caveats are liable to be challenged and no
indefeasible interest would be granted until regdistration.

‘ Interest recording system

653 An alternative to the modification of the caveat system is to expressly combine
a title registration system with an interest recording system. Under such a
system, certain interests would continue to be registered, while other interests
that are currently unregistered would be recorded on the register. Interest
‘ recording would confer priority but would not in itself confer ownership.

654 An interest recording system working in tandem with a title registration

system was recommended in 1990 by the Canadian Joint Land Titles

Committee.*° Although the Committee’s proposals have never been fully

adopted,®! these particular recommendations correspond to the caveat-priority

system that was already in place in most provinces, and the Committee’s

1 recommendations were merely designed to rationalise these systems and make
| their consequences explicit.?>?

655 The interest recording system proposed by the Committee in its Model Act
confirms priority over all other interests but not ownership, while title
registration confirms priority and ownership. The Committee recommended

1 combining the two systems as:*>*

} - title registration cannot extend to all interests; and

interests can be recorded immediately without following the procedures
necessary for registration.

656 Under the Model Act any interest in land can be recorded.*** In contrast, only
1 certain interests can be registered. These interests are fee simple interests
| and a “limited number of estates and interests which are sufficiently well
understood and recognized by the general law that registration will be
efficient and useful”.>

\ 350 Joint Land Titles Committee (Alberta, British Columbia, Manitoba, The Council of Maritime Premiers,
Northwest Territories, Ontario, Saskatchewan, Yukon) Renovating the Foundation: Proposals for a Model
Land Recording and Registration Act for the Provinces and Territories of Canada (Edmonton, 1990).

351 A type of interest recording appears to have been adopted by Saskatchewan’s Land Titles Act SS 2000
¢ L-5.1. Title (that is, surface title, mineral title or condominium title) can be registered and is conclusive
proof of ownership, that is it is indefeasible, under section 13(1), except where specified exceptions

1 apply (section 15). However, interests in land, which are less than title, and, according to section 50(1),

‘ are either recognised in law (for example, leases, easements and mortgages) or registrable according to
any statute, or under the regulations are treated differently. While these interests can be registered under
the Act, this “registration” is, in essence, what the Joint Land Titles Committee would call “recording”.
Under section 54(3) the interest “is only effective according to the terms of the instrument or law on
which the interest is based and is not deemed to be valid through registration”. In other words, the
interest is not indefeasible.

352 Ibid, 13-14.
353 Ibid, 14.

354 Ibid, Model Land Recording and Registration Act, s 4.1. An interest in land includes all interests
recognised by the general law (s 1.1(e)).

355 1Ibid, 21. Section 5.1 of Model Land Recording and Registration Act sets out these interests.
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657 The result of such a system would be similar to a caveat-based recording
system. The interest that was recorded first in time would take priority over
interests that subsequently arise. This would prevent the recording or
registration of interests that were incompatible with that interest. If unrecorded,
interests would be defeated by subsequent recorded interests. Unlike a caveat,
a recorded interest would not prevent any dealings with the land, but
subsequent purchasers would take land subject to recorded interests. This
would improve facility of transfer.**¢

English and Welsh system

658 The system in England and Wales is also effectively a title registration system
combined with an interest recording system. This system has three tiers of
interests: registrable interests, overriding interests and minor interests. Minor
interests are protected either by notices or restrictions.

659 A notice is described as “an entry in the register in respect of the burden of an
interest affecting a registered estate or charge”.?*” Notices can be entered by
agreement or unilaterally.**® The Land Registration Act 2002 Act (England and
Wales) sets out interests, such as trusts, that cannot be protected by a notice.**
Trusts are excluded because of the nature of notices:*%°

A notice protects an interest in registered land when it is intended to bind any person
who acquires the land. It is therefore apposite in relation (for example) to the burden
of a restrictive covenant or an easement. It is not the appropriate means of protecting
beneficial interests under trusts.

w
o
>
w
4
[s]
3
2
o
(3]
o
=
(e]
O

660 The existence of a notice “does not necessarily mean that the interest is valid,
but does mean that the priority of the interest, if valid, is protected for the
purposes of sections 29 and 30”.28! The general rule regarding priority of interests
under the 2002 Act is that priority is determined by their date of creation
regardless of when they are regdistered.*®> However, sections 29 and 30 provide
that, where a registrable disposition of an estate or charge is made, unless a
minor interest is protected by a notice, the disposition will take priority.

356 See McCrimmon, above n 316, 313.

357 Land Registration Act 2002 (Eng), s 32(1).

358 In the case of a unilateral notice the registrar must give notice of it to the registered proprietor of the
estate to which it relates (Land Registration Act 2002 (Eng), s 35(1)). A unilateral notice must indicate
that it is unilateral and identify the beneficiary of the notice (Land Registration Act 2002 (Eng), s 35(2)).

A registered proprietor or a person entitled to be a registered proprietor could apply to remove a
unilateral notice (Land Registration Act 2002 (Eng), s 36).

359 Under section 33 of the Land Registration Act 2002 (Eng) these are as follows: a trust of land or a
settlement under the Settled Land Act 1925; a lease that is for less than three years and is not required
to be regdistered; a restrictive covenant between lessor and lessee; an interest registrable under the
Commons Registration Act 1965; an interest in any coal, coal mine or ancillary right.

360 Law Commission and HM Land Registry Land Registration for the Twenty-first Century: A Conveyancing
Revolution: Land Registration Bill and Commentary (LC 271, the Stationery Office, London, 2001) 95.

361 Land Registration Act 2002 (Eng), s 32(3).
362 See Land Registration Act 2002 (Eng), s 28.
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|

661 Minor interests can also be protected by restrictions. Restrictions are often used
to protect beneficial interests under trusts.*®® A restriction is an entry on the
register “regulating the circumstances in which a disposition of a registered
estate or charge may be the subject of an entry in the register”.?5* A restriction
is designed to prohibit the entry of any disposition or of a specified disposition
indefinitely or for a fixed period.3®®

662 An application to enter a restriction can be made by a person if he or she is the
registered proprietor, the registered proprietor consents to the application, or
the person has a sufficient interest in the entry.3¢

1 663 The Land Registration Act 2002 (England and Wales) was drafted to anticipate
the implementation of an electronic system, under which the only way to create
or transfer interests is by registration or the entry of a notice of the register.?
Although the Act provided for priority to be determined by date of creation,
once such an electronic system was in operation the date of registration or of the
entry of a notice in reality would determine priority:3%

368

The necessary corollary of that is that the register will in time become conclusive as to
the priority of such interests because the date of the creation of an interest and its
registration will be one and the same.

Conclusion

664 If it is accepted that it is desirable to change the way in which unregistered
interests are treated under the LTA, a method could be developed by which
unregistered interests can be noted on the title. This could be done by modifying
the caveat system or adopting a new interest recording system.

‘ 665 The result of such as system would be that, once a caveat was lodged or an

! interest was recorded, that interest would take priority over other interests that
have not yet been recorded or registered. However, this would not confer an
indefeasible title and would not be proof of the existence of the interest. As is
currently the case with caveats, in lodging or recording the interest, the interest
holder would not have to prove that he or she was entitled to the interest, unless
it was challenged.

363 See chapter 8.

364 Land Registration Act 2002 (Eng), s 40.
365 Land Registration Act 2002 (Eng), s 40(2).
366 Land Registration Act 2002 (Eng), s 43.

} 367 Section 93 of the Land Registration Act 2002 (Eng) provides that rules may provide that certain
dispositions will only take effect if they are in electronic form and simultaneously communicated to the
registrar.

368 See Land Registration Act 2002 (Eng), s 28.
369 Law Commission and HM Land Registry, above n 360, 78.
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Q28 How should priority of interests be determined?

Q29 Should New Zealand adopt some form of interest recording system to
protect unregistered interests?

Q30 If so, what form should this system take and what interests should it
cover?

Q31 Are there any other issues to be considered surrounding unregistered
interests?
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PART 2
Technical issues
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Chapter 7

Caveatability
of interests

88

INTRODUCTION 7.

A caveat can be lodged to prevent dealings with land. This is an important
mechanism to protect interests that have not (or possibly cannot) be registered.
Caveats are not generally designed to be a permanent record of an interest and
can be removed by the caveator withdrawing the caveat;*”® by the registered
proprietor of the affected land applying to the High Court for an order that the
caveat be removed;*”! or by lapsing.*™

This chapter will consider what interests should be caveatable. First, it will
consider whether interests in an unregistrable form or inherently incapable of
registration are caveatable, and, secondly, it will consider whether a registered
proprietor should be able to caveat his or her own title.

The preceding chapter examined unregistered interests in general, and considered
whether the protections of those interests provided by the caveat system and
other mechanisms are adequate. More mechanical issues relating to matters such
as the particulars of caveats, the Registrar’s role in lodging them, and the lapsing
of caveats is discussed in chapter 18.

7.2

73
WHAT 74
INTERESTS ARE
CAVEATABLE?

Section 137(1) of the LTA provides that a person can lodge a caveat against
dealings if the person:

(a) claims to be entitled to, or to be beneficially interested in, the land or estate or
interest by virtue of any unregistered agreement or other instrument or transmission,
or of any trust expressed or implied, or otherwise; or

(b) is transferring the land or estate or interest to any other person to be held in trust.

370 Land Transfer Act 1952, s 147.
371 Land Transfer Act 1952, s 143(1).
372 Land Transfer Act 1952, ss 145 and 145A.
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Are unregistrable interests caveatable?

The narrow view

1.5

16

1.1

1.8

373
374

375

376

It has sometimes been said that interests contained in instruments that are in an
unregistrable form cannot be protected by a caveat because the only function of
a caveat is to protect an interest before its registration. For example, Lord Guest
in Miller v Minister of Mines said:*"

The caveat procedure is an interim procedure designed to freeze the position until an
opportunity has been given to a person claiming right under an unregistered instrument
to regularise the position by registering the instrument.

This view has been followed in some subsequent cases in New Zealand and
Australia.’™

However, the narrow view has been criticised in both case law and by
commentators in New Zealand and Australia. The authors of Hinde McMorland
& Sim consider that the narrow view would lead to serious inconvenience. In
their opinion: “the protection of a caveat would be denied to equitable interests
such as those arising under restrictive covenants, under equitable liens and
under contracts of sale where the vendor had not been paid”.*”

There has also been a suggestion that the narrow view of caveatability is contrary
to the practicalities of conveyancing, for example, Justice Chilwill has said:37

It has been my experience since first commencing practice that caveats have commonly
properly been lodged based on beneficial interests in land created by unregistrable
agreements or other instruments such as, for example, long term agreements for sale
and purchase of land and informal lease agreements.

Miller v Minister of Mines [1963] NZLR 560, 569 (PC) Lord Guest.

For example, in 1988, Smellie J favoured the restrictive interpretation: Brown v Healy (25 July 1988) HC AK
A 147/84, 13. For an example of an Australian case see Classic Heights Pty Ltd v Black Hole Enterprises Pty Ltd
(1994) V ConvR 54-506. This case is discussed in Nimal Wikrama “Do Caveats need Supporting by Registrable
Instruments” (1995) LIJ 101. See also George v Biztole Corporation Pty Ltd (1995) V ConvR 54-519.

Hinde McMorland & Sim Land Law in New Zealand (loose leaf, LexisNexis, Wellington, 2005) para
10.006. For a list of interests that could not be caveated in Australia see Mary-Anne Hughson, Marcia
Neave and Pamela O’Connor “Reflections on the Mirror of Title: Resolving the Conflict between
Purchasers and Prior Interest Holders” (1997) 21 MULR 460, 469.

Equiticorp Finance Group Ltd v Smart (17 February 1989) HC AK M 2025/88, Chilwell J, 16.
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Chapter 7: Caveatability of interests

The wider view

79  Because of these criticisms a wider view of caveatability has been developed: that

any equitable interest in land, even where it is in an unregistrable form can

‘ support a caveat.’”” There are several arguments in favour of this view, first, it
is consistent with the natural meaning of section 137.378

7.10 Secondly, this interpretation of section 137 is not necessarily inconsistent with
Miller v Minister of Mines. As Gallen J said:*"

It does not seem to me that the provisions of the Act contemplate only registrable interests
1 or interests capable of being made registrable being protected in this way ... | do not think
| that the position of the Privy Council [in Miller v Minister of Mines] is necessarily to the
contrary ... [IJt may be that it is authority for no more than the proposition that if a
transaction is capable of being made registrable, then it should be made registrable and
the caveat is of significance only until such time as that can be done.

\ 711 Thirdly, the majority of the authorities in New Zealand and Australia favour
the broad approach.?* In the Australian context Peter Butt has said that “[i]t is
clearly inconsistent with long-settled judicial opinion in this country permiting
caveats to protect proprietary interests irrespective of the existence of an
instrument, present or prospective, registrable or otherwise”.3! In New Zealand,
McMorland has said that “the wider view is not only the better, but the correct
one, and that there is sufficient weight of authority now for the point to be
regarded as settled in that direction”.??

712 Although the question of whether unregistrable interests are caveatable does not
appear to have been definitively decided in a New Zealand court, in Waitikiri
Links v Windsor Golf Club, the Court of Appeal expressed a provisional view in
favour of permitting caveats for interests in an unregistrable form; in this case
\ the interest in question was a deed of lease.’®

377 For a full discussion of the debate see Hinde McMorland & Sim Land Law in New Zealand, above n 375, para

10.006. See also Andrew Alston and others Brooker’s Land Law (loose leaf, Brookers, Wellington, 1995) para

2.7.06. For a discussion of the debate in Australia see Hughson, Neave and O’Connor “Reflections on the

1 Mirror of Title”, above n 375, 463-476; Adrian Bradbrook and others Australian Real Property Law (3 ed,
1 Lawbook Co, Sydney, 2002) 160-162; Peter Butt Land Law (5 ed, Lawbook Co, Sydney, 2006) 740.

\ 378 Don McMorland “Can an Unregistered Interest Support a Caveat?” (1996) 7 BCB 185, 186.

379  Superannuation Investments Ltd v Camelot Licensed Steak House (Manners Street) Ltd, (10 March 1988)

HC WN M 695/87, 4-5, Gallen J. See also Shannon Lindsay Caveats Against Dealings: In Australia and

New Zealand (Federation Press, Annandale, 1995) 58-59: “The real point made by the Privy Council

in Miller v Minister for Mines is that the lodgement of a caveat is not intended to be a permanent

substitute for registration of an interest and therefore a caveat protecting a registrable interest will not

1 be permitted to remain indefinitely on the title, but only for a limited period in order to allow the
‘ caveator an opportunity to secure registration of its interest”.

380 For New Zealand, see Whiteleigh Holdings (New Zealand) Ltd (in receivership) v Whiteleigh Pacific
Resources Limited (19 February 1987) HC WANG M 6/86, 22-24 McGechan J; Equiticorp Finance Group
Ltd v Smart (17 February 1989) HC AK M 2025/88, 10 and 16 Chilwell J; Superannuation Investments
Ltd v Camelot Licensed Steak House (Manners Street) Ltd above n 379, 4-5; Waitikiri Links Ltd v Windsor
Golf Club Incorporated (1998) 8 NZCPR 527 (CA). For Australia see, for example, Crampton v French
(1995) V ConvR 54-529; Composite Buyers Ltd v Soong (1995) 38 NSWLR 286, 288 (NSWSC) Hodgson
J. See also Butt, above n 377, 740, footnote 206 for a list of cases supporting the wider view.

! 381 Butt, above n 377, 740.
382 McMorland, above n 378, 187.
383  Waitikiri Links Ltd v Windsor Golf Club Incorporated, above n 380, para 4 Blanchard J for the Court.
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713

7.14

7.15

The debate was also considered in a recent High Court case, Wellesley Club Inc v
Wellesley Property Holdings,*®* where Associate Judge Gendall favoured a broad view
as expressed in the New South Wales case Composite Buyers v Soong.*®> Associate
Judge Gendall stated that “for the purposes of determining whether there is a
reasonably arguable case to the caveatable interest claimed, an equitable interest in
land which gives relief against the land itself will support the caveat” .38

Lastly, there are policy arguments in favour of allowing all equitable interests in
land to be protected by a caveat. After a survey of the relevant authorities and
analysis of two cases that represent the opposing sides in the debate,*” Hughson,
Neave and O’Connor also indicate a preference for the broader view:3

Permitting the holders of unregistrable interests to caveat would provide them with
some protection, without undermining the central aim of protecting purchasers
transacting on the faith of the register, who themselves become registered... [t would
be desirable for Torrens legislation to be amended to place the caveatable status of
unregistrable interests beyond doubt.

McMorland also submitted that, as a matter of policy, all equitable interests
should be able to protected as:**°

An owner of an equitable interest not ultimately capable of registration under the
system, leads a precarious existence, having few avenues available for the protection
of the interest either against the creation of subsequent interests which could take
priority in equity, possibly for failure to lodge a caveat, or against the creation by
registration of later legal interests, which a caveat might have prevented.

Options for reform

7.16

384

385
386

387

388
389

The debate as to what interests are caveatable is longstanding. Regardless of the
outcome of the debate, the question of caveatability needs to be expressed more
clearly in the legislation. A new LTA should clarify what interests are caveatable.

Q32 What interests should be caveatable?

Wellesley Club Inc v Wellesley Property Holdings (15 March 2007) HC WN CIV-2006-485-2688, para 37,
Associate Judge Gendall.

Composite Buyers Ltd v Soong (1995) 38 NSWLR 286, 288 (NSWSC) Hodgson ]J.

Wellesley Club Inc v Wellesley Property Holdings, above n 384, para 38. For a discussion of this case see
Brooker’s Land Law, above n 377, para 2.7.06.

Classic Heights Pty Ltd v Black Hole Enterprises Pty Ltd (1994) V ConvR 54-506 and Crampton v French
(1995) V ConvR 54-529.

Hughson, Neave and O’Connor, above n 375, 476.
McMorland, above n 378, 187
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Chapter 7: Caveatability of interests

REGISTERED 717 Another issue is whether this provision entitles registered proprietors to caveat
PROPRIETORS their own title.**® In Re Haupiri Courts Ltd (No 2) Richmond J held:>*!

[A] registered proprietor cannot lodge a caveat against dealings merely because he is
i the registered proprietor. He must go further and establish some set of circumstances
| over and above his status as registered proprietor which affirmatively gives rise to a
distinct interest in the land. In such circumstances it would seem that the fact that he
is the registered proprietor of an estate or interest under the Act may not prevent him
lodging a caveat.

‘ 718 Therefore, where a registered proprietor has some interest beyond the interest
of a regdistered proprietor he or she may lodge a caveat. However, where a
proprietor suspects impropriety that could lead to the registration of a fraudulent
instrument defeating their title, it appears that a caveat cannot be lodged.

719 The position that a registered proprietor can caveat his or her title where he or

‘ she has something beyond the interest of a registered proprietor was confirmed

| in Whiteleigh Holdings (New Zealand) Ltd v Whiteleigh Pacific Resources Ltd.>*

‘ McGechan J held that the interest of an unpaid vendor was “a status distinct
from its status as a registered proprietor”.3%

720 In contrast, some Australian states expressly allow a registered proprietor to
lodge a caveat. The New South Wales Real Property Act provides:***

Any registered proprietor of an estate or interest who, because of the loss of a relevant
certificate of title or some other instrument relating to the estate or interest or for
some other reason, fears an improper dealing with the estate or interest by another
person may lodge with the Registrar-General a caveat prohibiting the recording of any
dealing affecting the estate or interest.

721 It would be useful to clarify whether registered proprietors should be able to
lodge a caveat to protect their interest as registered proprietors and whether it
should be expressly permitted in the new LTA.

Q33 Should a registered proprietor be able to caveat his or her own title?

390 See Tom Bennion and others New Zealand Land Law (Brookers, Wellington, 2005) 225-226.

391 Re Haupiri Courts Ltd (No 2) [1969] NZLR 348, 357 (SC) Richmond J.

} 392  Whiteleigh Holdings (New Zealand) Ltd (in receivership) v Whiteleigh Pacific Resources Ltd, above n 380.
393 Ihid, 24.
394 Real Property Act 1900 (NSW), s 74F(2); See also Land Title Act 1994 (Qld), s 122(1)(c).
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