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CHAPTER 2 =«
INDEFEASIBILITY

Assuming indefeasibility of title is a cardinal principle of the LTA, should this
concept be defined in the Act? If so, is either the Tasmanian Act or the
Queensland Land Title Act (listing exceptions) a useful model?

Or is the term “indefeasibility of title” misleading? If so, what might be a better
term? Or is it unnecessary to refer to the concept in the Act?

Should the indefeasibility sections be re-worded to reflect their current
interpretation or an interpretation more consistent with the objectives of the
LTA? If so, how could they be re-written?

Should a volunteer be entitled to the same protection as a purchaser for value?

Which of the suggested options discussed in chapter 2 do you consider would be
most in line with modern Torrens principles and practice?

CHAPTER 3 = @6
LAND

TRANSFER

FRAUD

Q12

Should a court be able to declare an act to defeat an unregistered interest, by a
proprietor who had already registered with no apparent intent to defeat that
interest, “fraudulent” for the purposes of the LTA?

Or should the holder of the unregistered interest rely on an in personam claim
where possible?

What is the appropriate scope of fraud under a Torrens system? Should it be the
equitable approach of New Zealand judges such as Turner P, or the stricter more
pro-purchaser stance of the Australian courts, or somewhere in between?

Should there be a statutory definition of land transfer fraud?

If so, should the elements of land transfer fraud as developed by the case law be
incorporated into the legislation?

Or, should an interpretation based on the Nova Scotia definition be adopted?

Or, should a definition be left to be developed further by the case law?
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CHAPTER 4 — @13 Isanin personam claim an exception to indefeasibility, or a parallel jurisdiction?
IN PERSONAM If the latter is conceptually more accurate, is there nonetheless a risk to Torrens
CLAIMS title that should be controlled?

Q14 If so, should the boundaries of the in personam jurisdiction be left to judicial
development, or created though legislative reform?

Q15 Would the three requirements for a valid in personam claim set out above have
the effect of preventing significant inroads into Torrens principles? If so, should
those three requirements be included in the new LTA?

CHAPTER 5 — 16 Has the electronic system changed the circumstances in which there is need for

REGISTRAR'S the Registrar to exercise his or her powers?

POWERS OF

CORRECTION Q17 Should the extent of the Registrar’s powers in relation to the word “wrongfully”
be clarified, and if so, how?

Q18 Are there situations where it would be appropriate for the Registrar to correct
a title that has been obtained “wrongfully”?

Q19 Should the Registrar be able to make substantive findings as to legal rights
or should his or her power be limited to an administrative power?

Q20 In what situations might it be appropriate for the Registrar to have a broader
power to correct the register?

Q21 Which of the options suggested in chapter 5 should be adopted?

CHAPTER 6 = @2 To what extent are there any truly unregistrable interests under the LTA? If so,
UNREGISTERED what are they?
INTERESTS

Q23 How should unregistrable interests be treated in relation to the new LTA?

Q24 Are there any unregistrable interests that should be able to be registered?

Q25 Should the extension of the s 182 protection to non-registered purchasers be
reaffirmed, or should the legislation be changed to reflect the orthodox application
of the section?

Q26 Should the register accurately reflect or “mirror” the interests that relate to a
particular piece of land? That is, should unregistered interests that affect land
be able to included on the computer regdister?

Q27 Should there be greater protection for unregistered interests?

@8 How should priority of interests be determined?

Q29 Should New Zealand adopt some form of interest recording system to protect

unregistered interests?
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Q30 If so, what form should this system take and what interests should it cover?

Q31 Are there any other issues to be considered surrounding unregistered interests

| CHAPTER 7 = @32 What interests should be caveatable?
‘ CAVEATABILITY
OF INTERESTS @33 Should a registered proprietor be able to caveat his or her own title?

CHAPTER 8 — @34 Isthere a problem with the present situation provisions for trusts?

TRUSTS ON
| OR OFF THE Q35 If so, should the new Act provide that trustees can be described as such on
! REGISTER the register?

@36 If so, should they be obliged to deposit the trust deed with the Registrar (with a
reference on the register) so that it may be searched?

Q37 Or, should the new LTA provide for a system of noting restrictions on the
register, similar to that in the English legislation?

Q38 What would be the practical consequences of a system similar to that in
Queensland: (a) for the registry and (b) for the purchaser?

Q39 What would be the benefits of registering trusts for beneficiaries? For purchasers?
For conveyancers?

‘ Q40 What might be the disadvantages of regdistration for purchasers?
Q41 Would the benefits of redistration outweigh the disadvantages?

Q42  What would be the practical consequences of a system similar to that in England:
(a) for the registry and (b) for the purchaser?

Q43  What would be the disadvantages and benefits of a system of noting restrictions?

CHAPTER 9 — @44 What sort of interests created under other statutes should be effective against a
OVERRIDING registered proprietor under the LTA? Should registration affect their validity
STATUTES and be required in order to perfect these interests or should they be able to exist

\ in an unregistered form with a lesser status?

45  Are you aware of other examples of statutory provisions that are inconsistent
with the LTA?

46  Should the LTA be amended to more clearly signal to people that other statutory
interests may override their registered interest?

Q47 Would an administrative response involving a Cabinet Office process or the
Legislation Advisory Committee assist?

48 Should the matter of ascertaining legislative intention for the purpose of

reconciling statutory conflicts be left to the court? Would a clearer guide in the

! statutory provisions of the particular overriding statute, to legislative intention
\ be helpful?
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CHAPTER 10 — @49 Should it be made clear how the LTA relates to TTWMA? How might this be

REGISTRATION done?

OF MAORI

LAND Q50 How could the practical problems of interface between the LTA and TTWMA
be resolved?

CHAPTER 11 — @51 Has the risk of mistakes and errors in the registration process increased or

THE decreased with the automation of the register?

COMPENSATION

PROVISIONS Q52 Is it satisfactory that section 172(a) claims are limited to claims for Registrar’s
errors?

Q53 Does section 172 provide adequate grounds for a claim of compensation?

Q54 Do the grounds for compensation need to be more clearly stated?

Q55 Does section 172A provide adequate protection for those suffering loss caused
by the gap between lodgement and registration?

Q56 With automation of the register, could section 172A be repealed in the future?

Q57 Is the procedure in section 173 efficient and fair for the parties involved?

Q58 Does cost effectiveness justify giving the Registrar-General the power to decide
the merits of small claims and pay them without reference to Crown Law? Is this
a necessary safeguard on the Registrar’s discretion?

Q59 If small claims are to be treated differently to large claims, what should be the
ceiling for a “small claims”? Should this be stated in regulations?

Q60 Is it appropriate to retain the above exceptions to the right to compensation, or
can/should some of these exceptions be repealed?

Q61 Is it appropriate to retain the above exceptions to the right to compensation, or
should some of these exceptions be repealed?

Q62 Should the land transfer legislation codify the exceptions to the right to
compensation with an exclusive list?

063  What is the most appropriate method of measuring damages for a compensation
claim under the LTA?

Q64 Should the measure of damages applicable under section 172(a) be left to the
common law, or should guidance be given in the statute?

Q65 Does section 179 provide an appropriate method of calculating damages for
section 172(b)? In particular, should damages be measured as at the date when
the claimant was deprived of land?

a66  Should the limitation period in section 180 be reconsidered?

Q67 Should the Contributory Negligence Act 1947 apply to compensation claims

under the LTA? If so, should it be listed in the land transfer legislation as
qualification on the right to compensation?
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Q68 If contributory negligence should apply to the compensation regime, should there
be any limits to its application?

Q69 Is the policy of immediate indefeasibility consistent with a policy of contributory
negligence, particularly in cases of third party fraud?

Q70 Does the existence of private title insurance indicate problems with the state
compensation system?

Q71 Should the scope of the compensation scheme be altered in any way?

| CHAPTER 12 Q72 What do you think would be an appropriate structure for the new LTA?

— REVISING
THE LAND Q73 Are any of the models discussed in this chapter a useful basis for the new Act?
TRANSFER ACT That is: model 1, essentially the current LTA reorganised differently and

incorporating the 1963 and 2002 stand-alone amendments; or, model 2, a
structure based on modern Torrens legislation, the example set out being the
Queensland Land Title Act 1994; or, model 3, a structure based on the proposed
Canadian Model Land Recording and Registration Act.

Q74 What provisions of the current LTA might be more appropriately placed in
regulations?

‘ The questions in Part 2 are not summarised as they are very extensive
| and relate very specifically to the text above them.
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Appendix B
Terms of reference

The Law Commission will conduct a review of the Land Transfer Act 1952 with
a view to modernising it and recommending such changes as may be appropriate.
The review will reflect the fundamental soundness of the principles underlining
the Torrens system of land registration that have been part of New Zealand law
since 1870.

In particular, the review will:

ensure the integrity of the land transfer system and make recommendations
to improve it;

ensure that the provisions of the Act take into account other developments
in property law, both statutory and by judicial decisions;

ensure that the law is certain and clearly expressed, and supply any omissions
in it;

examine the adequacy of the provisions concerning state guaranteed title;
examine electronic developments and how the law should deal with them.

This review will be led by the Law Commission and will involve active co-operation
with the Ministry of Justice and Land Information New Zealand. The Commission
is asked to produce a draft Bill. The final report should be ready by mid-2009.
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