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The Hon Simon Power 
Minister Responsible for the Law Commission 
Parliament Buildings 
WELLINGTON 

16 September 2009

Dear Minister,

NZLC R108 – private schools and the law 

I am pleased to submit to you Law Commission Report 108, Private Schools and  
the Law, which we submit under section 16 of the Law Commission Act 1985.

Yours sincerely

Geoffrey Palmer 
President
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Private schools have been with us a long time. They provide parents with a 
choice as to how their children are educated. That freedom of choice is very 
important. Overall the private school sector is strong. But the key legislative 
provisions governing it have been with us for nearly 90 years, and the language 
in which they are couched is in places outdated and unclear. More importantly 
the provisions contain serious gaps.

In particular, they leave the responsible agencies all but powerless to deal with 
some potential, albeit rare, situations where the safety and welfare of the students 
could be at serious risk. These gaps obviously need to be filled.

This report certainly does not recommend a root-and-branch reform. It advocates 
a modernisation and rounding out of the provisions relating to private schools 
in the Education Act 1989, and puts some safeguards in place to deal with serious 
problems should they arise. There is no need to do more than that. 

Geoffrey Palmer

President

Foreword
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Staffing

We first consider the question of whether teachers in private schools should be 2.30	

required to meet the same statutory requirements as apply to teachers in state 
schools. Currently the Education Act recognises three types of teacher.16  
First, to be permanently appointed to a teaching position a person must hold  
a practising certificate, which entails that that person must be registered as a 
teacher. Secondly, a person without any specific teaching qualification may be 
granted a limited authority to teach, or LAT as it is colloquially known. Such an 
authority usually lasts only for a year, but the Teachers Council has power to 
grant it for a longer term where desirable.17 Thirdly, a person without a practising 
certificate or other authorisation may be appointed to teach for a time which is 
less than 20 half days a calendar year (or such longer time as the Teachers 
Council may allow).18 

We heard arguments from some submitters that these requirements are too 2.31	

restrictive, and deny schools the opportunity to employ persons who would be 
excellent teachers, but who lack the necessary qualifications. One submitter said: 

There are two areas in particular where the requirement of statutory registration of 
teachers imposes damaging impediments upon private schools and weakens the whole 
sector. First is the artificial and bureaucratic restriction which impedes the employment 
of previously registered teachers who have a desire to return to the classroom part 
time or full time after their children have grown, but have had their registration lapse 
in the meantime. The second area is the great need to source male teachers so as to 
achieve a gender balance in the classroom. We have found that older men approaching 
retirement years are effectively prevented from part time teaching in private schools 
by the existing restrictions. Many of these have a lifetime of experience, are themselves 
parents and grandparents – thus having years of experience with children – and have 
extensive and relevant (to the subjects they would teach) educational qualifications. 

Another said: 2.32	

There are sometimes people who are very capable teachers but do not have  
the standard qualifications. We believe it should be the right of the proprietor of the 
school, whether the state or a private owner, to choose the staff they employ. 

We also heard concerns that there should not be impediments placed in the way 2.33	

of international teachers with expertise in subjects that may be offered,  
for example, in the International Baccalaureate. 

This subject has not been without controversy over the years. Compulsory 2.34	

registration, having been abandoned as a requirement, was reintroduced in 1996 
as the result of a member’s bill. This review is not the appropriate vehicle to 
revisit this matter. The rationale for compulsory registration is to ensure quality 
and protect the safety of the students, so there is no reason why private schools 
should be any different from state schools in this matter. It is important that only 
persons fit for the task teach in our schools. If the requirement is ever to be 

16	E ducation Act 1989, ss 120A(2) and 130.
17	I bid ss 130A – 130E.
18	I bid s 120B(3)(4).
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reviewed it should be done generally, and not solely in the context of private 
schools. We thus do not recommend any change to the current requirements 
about registration.

The Limited Authority to Teach was introduced in 1996 in the same Act that 2.35	

imposed compulsory teacher registration.19 Its intention was to impose a qualification 
on the need for registration. The measure was introduced as a member’s bill and 
underwent much amendment in Parliament during its passage. The provisions about 
LATs changed significantly in the course of that process, and as a result now sit 
somewhat uneasily with the registration provisions. The legislation bears on its face 
evidence of compromise between opposed views. The main current statutory 
provisions about LATs are included in the Appendix to this report. 

On our reading of the Act’s provisions, the only relevant questions in deciding 2.36	

whether a person should be granted an LAT are those listed in section 130B(2): 
whether the applicant is of good character; is fit to be a teacher; and is likely to 
be a satisfactory teacher. These questions all relate to the character and ability 
of the person involved, and nothing else. There was a requirement in the 
introduction copy of the bill that an LAT could only be granted to a person who 
was not eligible for registration, but it was taken out before the bill was enacted. 
There is provision in the Act that a permanent teaching position requires a 
practising certificate,20 and thus registration, but there seems to be nothing in 
the Act to constrain the type of temporary teaching position to which an LAT 
may apply: a teaching position is defined simply as “a position which requires 
its holder to instruct students.” Again, a clause in the original bill providing that 
an LAT could only be granted “if no holder of a practising certificate is available” 
did not survive into law. Yet the dilemma is clear: an LAT which is readily 
granted and regularly renewed could be an easy method of circumventing the 
registration requirement.

Some people to whom we spoke thought that LATs are sometimes harder to 2.37	

obtain than they should be. One difficulty may be that they are presumptively 
limited to one year,21 in which case if a person wishes to be reappointed there 
must be a further application the following year. That requirement can result in 
a lot of applications which take time to process. It may be worth considering 
whether an LAT might more readily be granted for a period of up to, say,  
three years. We think a general review of the provisions of the Act relating to 
LATs would be desirable.

We return to the concept of “suitable” staffing as a requirement for initial and 2.38	

ongoing registration. The first component of suitability of staffing is that teachers 
must meet statutory requirements. We do not think that teachers in private schools 
should be exempted from them. Even though this is clear from reading the Act, 
we think there is value in reiterating this in the definition of “suitable.”

We think there should be a second element too, namely that the staffing at the 2.39	

school should be appropriate to the age range and level of the students,  
the curriculum taught at the school, and the size of the school. There was a 
division of opinion amongst submitters on this last matter. Some were concerned 

19	E ducation Amendment Act 1996.
20	E ducation Act 1989, s 120A(2).
21	E ducation Act 1989, s 130E.

CHAPTER 2:  Registrat ion cr i ter ia and process
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that we were supporting the introduction of a staff-student ratio. We are not. 
We know that there is no magic formula for the calculation of class sizes.  
It depends on the teaching methods used. But it seems to us that the size of the 
school can never be unrelated to the number of teachers. A small country school 
will obviously need less teachers than a large city one. 

Recommendation

It should be a criterion that teachers must meet statutory requirements,  R11	
and that the staffing of the school be appropriate to the age range and level of 
the students, the curriculum taught at the school, and the size of the school.

Curriculum

We found the formulation of criteria for curriculum the most difficult of all  2.40	

the questions. The freedom to choose an appropriate curriculum is one of the 
hallmarks of a private school. The curriculum it offers is often one of its most 
important points of difference. While most private schools do in fact teach to the 
national curriculum there is no requirement that that be so. Some schools teach 
to the International Baccalaureate, others to the Cambridge International 
Examinations. Yet others have innovative curricula of their own. How then does 
one assess what is “suitable”?

It is important that any definition not be too prescriptive. We noted in the issues 2.41	

paper that for some time regulations in New Zealand laid down a prescriptive 
requirement for curriculum which expressly purported to apply to every 
registered private secondary school.22 These regulations were neither applied 
nor enforced for many years before their repeal in 1998. It appears likely that 
their express application to private schools was ultra vires in any event, at least 
since 1964.

In our issues paper we put forward five possibilities for deciding what is a 2.42	

“suitable” curriculum. One which attracted a degree of support was one that 
ensured that students develop numeracy and literacy skills. Yet by prescribing 
only two elements it might be thought not to say enough; on the other hand the 
element of prescription it introduces (however minimal) may not be an 
appropriate precedent. 

Some of our submitters put forward suggestions which did not lack attraction. 2.43	

One was that a school should have a curriculum which 

is defined, structured, and internally consistent;··
reflects the unique character and educational ethos of the school; and··
gives students the opportunity to achieve nationally or internationally ··
recognised standards in the core subjects of language, mathematics and science.

22	E ducation (Secondary Instruction) Regulations 1975, r 4(1). These dated back to 1945. It seems doubtful 
whether their continuance was authorised by the Education Act 1964.
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