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Appendix A
List of Questions

We welcome your views on the following questions, based on issues discussed
in this paper. Please feel free however to make any other comments or
submissions in relation to this review. Information on how to make a submission
appears on page iv of the Issues Paper.

CHAPTER 2 Q1

Is open justice the appropriate starting point when considering publication of
evidence? If so, on what grounds should it be able to be rebutted?

Do you agree that the following grounds are no longer appropriate:
(a) public morality;
(b) the protection of the reputation of victims of sexual offences and extortion?

Should the security or defence of New Zealand continue to be a ground for
suppression of evidence?

Is protection of the right to a fair trial an appropriate ground? If so, what level
of risk needs to be shown to rebut the presumption of open justice?

Are the following new grounds appropriate:
(a) undue hardship to victims;

(b) the maintenance of the law;

(c) the safety of any person?

Is there a need for a residual ground for suppression of evidence? If so, is the
“interests of justice” the appropriate test, or is there a more specific test which
should be adopted?

Should the formulation of “undue hardship to the victim” be adopted in
preference to the ground set out in section 375A(4) of the Crimes Act 1961,
(which provides for the court to prohibit publication of details of the criminal
acts alleged in sexual cases, if the court is of the opinion the interests of the
complainant so require)?
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Q8  Should the courts have the power to make blanket suppression orders?
Q If not, is there a need for a statutory prohibition on orders of this nature?
CHAPTER 3 Q10 Do you agree that the presumption of open justice should apply to suppression

of the names of accused and convicted persons?

Q11 Do you agree that:
(a) protection of the right to a fair trial;
(b) undue hardship to victims; and
(c) the interests of justice;
are appropriate grounds for suppression of the names of accused and convicted
persons? Why/why not? Are there any other grounds that should be
considered?

Q12 Should there be a statutory list of factors to assist in determining what the
interests of justice require?

Q13 (a) Should hardship to the accused be a factor to be taken into account in name
suppression applications?
(b) If so, what level of hardship should be required?
(c) Is a different threshold appropriate for people such as family members of
the accused?

Q14 (a) Should the fact that name suppression may have a greater impact on well
known people affect suppression decisions? If so, why?
(b) Should it be listed as a separate statutory factor, and if so in what way?

Q15 Should privacy be a factor to be taken into account in applications for name
suppression? If so, what does privacy mean in this context?

Q16 (a) Should the seriousness of the offending be a factor to be taken into account
in applications for interim name suppression?
(b) If so, how should it operate before and after trial?

Q17 (a) For what purposes should the views of the victim be taken into account as a
factor in name suppression applications?
(b) What weight should attach to those views?

Q18 (a) Should futility be a reason for declining suppression orders?
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(b) Are there circumstances where suppression orders should be made despite
an earlier publication? If so, what are they?

Q19 If there is a statutory list of factors to be considered in name suppression cases,
should it be exclusive, or non-exhaustive?

Q20 Are there other factors which should be included in a list of statutory criteria?

Q21 (a) Should there be greater protection given at the pre-trial stage to protect the
reputations of people who have been charged with offences?

(b) If so, should open justice remain the starting point, with impact on reputation
being a factor to be taken into account in pre-trial suppression decisions? Is the
hardship factor adequate to deal with this, or should there be a specific factor
relating to the risk of irreparable damage to reputation?

(c) Alternatively, should the names of the persons charged be suppressed pre-
trial with power to publish if required in the public interest?

(d) Is there any merit in the South Australian requirement of equal publicity to
acquittal?

CHAPTER 4 Q22 Is the current automatic suppression provision in section 139 of the Criminal
Justice Act 1985 justified?

Q23 Should section 139 be amended to make it clear that a victim can apply for
disclosure of their name at any time, including after a trial is completed?

Q24 Should the automatic name suppression provisions be extended to further
categories of crime victim, such as victims of domestic violence, or victims under
the age of 17? If so, what categories and why?

Q25 Alternatively, should there be automatic name suppression for all crime victims
subject to the power of the court to order publication?

Q26 Is open justice the appropriate starting point for publication of victims’ names
in some or all cases?

Q27 Do you agree the presumption of open justice should be rebutted if publication
of the name of the victim:

(a) would endanger the safety of any person;
(b) would result in undue hardship to the victim;
(c) for any other reason would not be in the interests of justice?

Q28 Is the current automatic suppression provision in section 139A of the Criminal
Justice Act 1985 justified?

Q29 Should child witnesses be entitled to apply for disclosure of their name when
they reach the age of 17?
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Q30

Q31

Q32

Q33

Do you agree that open justice is the appropriate starting point in the case of
witnesses’ names? If so, what grounds should rebut the presumption?

Do you agree that appropriate grounds include:

(a) that publication would endanger the safety of any person;

(b) that publication would involve undue hardship to the victim or witness;

(¢) that for any other reason publication would not be in the interests of justice?

Are the protections contained in the following provisions in relation to
suppression of the names of witnesses appropriate:

(a) anonymity orders under the Evidence Act 2006;

(b) sections 108 and 109 of the Evidence Act 2006, relating to undercover
police officers;

(c) section13A of the New Zealand Security Intelligence Service Act 1969?

Given the finding of the Court in Shapiro, should there be a legislative provision
enabling the court to prevent publication of the identity of persons connected
with the accused where the accused’s own identity is not the subject of
a suppression order?

CHAPTER 5

Q34

Q35

Q36

Q37

When should the court have power to close the court to protect information?
Should the grounds for closing the court:

(a) Include the same grounds as those available for orders for suppression of
evidence, submissions and names of witnesses;

(b) Expressly provide for the court to be closed where there is disorder in court
such that it is not possible to conduct the trial in public?

(a) Is the approach of the Family Court to “accredited media” appropriate in
criminal proceedings?

(b) If not, is there some other means of distinguishing legitimate freelance
journalists from members of the general public?

(a) Is the power to exclude the media where matters of security and defence arise
appropriate?

(b) Should there be a similar power to exclude the media to protect other
interests? If so, which interests?

(c) Should there be power in criminal cases for courts to deal with certain issues
in chambers? If so, when is this appropriate?

(d) Are the provisions relating to bail hearings contained in the Bail Act 2000
appropriate? Should there be an automatic prohibition on publication of the
content of bail hearings?
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@38 (a) Is the power to exclude the public under section 375A of the Crimes Act
1961/185C of the Summary Proceedings Act 1957 appropriate?

(b) Are there any categories of witness other than complainants in sexual cases
who should be protected in this manner?

CHAPTER 6 Q39 Should the courts retain a residual inherent jurisdiction in relation to the
suppression powers provided in the Criminal Justice Act 1985?

Q40 Should there be a statutory provision prohibiting the publication of identifying
details of a person arrested for or charged with an offence before they appear
in court?

Q41 If so, is there merit in considering a similar prohibition in relation to section
138? How might such a prohibition be framed?

Q42 Should there be statutory provision for short term interim orders to be made
where there is an application for name suppression, without the need for the
court to inquire into the merits of the application? What would the grounds be
for such a provision?

Q43 Should specifying the date for the termination of an interim order be a mandatory
requirement?

Q44 Should there be a statutory requirement that reasons must be given for the grant
or dismissal of a suppression order?

CHAPTER 7 Q45  Should there be a statutory right of appeal against suppression orders made in
the course of a trial?

6 Should the media and/or other persons who the court considers have a proper
interest in the subject matter of the appeal have a statutory right of appeal in
relation to decisions on suppression orders?

Q47 Do you support the idea of a register of suppression orders?
Q48 Who should be able to access such a register? Should it be open to public search?
Q49 Should any such register be available electronically?

Q5o If a national register is not practicable, do you have any suggestions for other
methods by which information about suppression orders might be disseminated?

Q51 Do you think that standard form orders for suppression of name would be useful?

Q52  What other practical steps could be taken to improve the clarity and accessibility
of suppression orders, and to ensure that the endorsements on judgments
accurately reflect the terms of the orders made?

Q53 Should the same legislative right of review apply to the courts’ powers under
both sections 138 and 140?

CHAPTER 8 Q54 Does the risk of jurors obtaining information about an accused or a trial on the
Internet suggest the need for greater use of pre-trial suppression orders?
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Q55

Q56

Q57

Q58

Q59

Q60

Q61

Q62

Q63

Q64

Should the courts be able to impose suppression orders directed solely at the
Internet? If so, how should such orders be framed?

Should a statutory obligation be imposed to the effect that where service providers
or content hosts become aware that they are carrying or hosting a publication
which is in breach of an order under sections 138 — 140 of the Criminal Justice
Act 1985, they must take steps within their means to prevent the material from
being further published?

If so, who should be responsible for formally notifying the service provider
or content host?

Should publication be defined in the legislation?
If so, should it include passing information by word of mouth?

Do the current suppression provisions extend to suppressing the same
information if it is sourced outside the court at another time and from other
sources? If not, should the provisions be amended to this effect, and how might
such an amendment be phrased?

Is there any justification for the inconsistencies in the wording relating to
publication in sections 138 — 140? What terminology should be used?

Is legislative amendment required to deal with issues of mass distribution by
email of material containing information suppressed by court order? If so,
what change is required?

Is the content of the Guidelines, and in particular the standard conditions for
television coverage and stills photography which appear in the Schedules,
appropriate?

Should the Guidelines be given greater force and effect? If so, should this be by
way of rules or regulations?

CHAPTER 9

Q65

Q66

Q67

Q68

Q69

Q70

Is section 138(8) necessary?

Are further express powers relating to contempt required under the Criminal
Justice Act 1985?

Should breaches of orders made under sections 138 — 140 of the Criminal Justice
Act 1985 continue to be strict liability offences, so that the offence will be proved
unless the defendant can show, on the balance of probabilities, that he or she
acted honestly and with due diligence? Or should knowledge or recklessness be
required before a breach of an order is established?

Should there be a tiered system of offences and penalties, with higher penalties
available for an intentional offence than for an accidental or inadvertent breach?

Should the penalties for breaches of orders made under section 138 — 140 of the
Criminal Justice Act 1985 be increased?

If so, is the proposed level in the Search and Surveillance Bill 2008 appropriate?
If not, what level of fine is appropriate?
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Q71 Should sections 138, 139 and 140 provide for higher fines for bodies corporate?

Q72 Should the available penalty for an individual for a breach of section 138, 139
or 140 include a term of imprisonment?

Q73 Should section 140 be amended to provide for automatic name suppression
where offenders are subject to the police diversion scheme?

Q74 Should the registrar retain the power to make a final order for suppression under
section 36(1B) of the Summary Proceedings Act 1957?

Q75 Should offences under section 56 to 62 of the Land Transport Act 1998 continue
to be treated differently in name suppression terms to other offences?

Q76 Are there any other offences that justify a particularly high threshold before
name suppression will be granted?

88 Law Commission Issues Paper



Appendix B

Provisions of the
Criminal Justice
Act 1985

138 POWER TO
CLEAR COURT
AND FORBID
REPORT OF
PROCEEDINGS

(1) Subject to the provisions of subsections (2) and (3) of this section and of any
other enactment, every sitting of any court dealing with any proceedings in
respect of an offence shall be open to the public.

(2) Where a court is of the opinion that the interests of justice, or of public
morality, or of the reputation of any victim of any alleged sexual offence or
offence of extortion, or of the security or defence of New Zealand so require,
it may make any one or more of the following orders:

(a) An order forbidding publication of any report or account of the whole or any
part of —

(1) The evidence adduced; or
(i1) The submissions made:

(b) An order forbidding the publication of the name of any witness or
witnesses, or any name or particulars likely to lead to the identification of
the witness or witnesses:

(c) Subject to subsection (3) of this section, an order excluding all or any persons
other than the informant, any Police employee, the defendant, any counsel
engaged in the proceedings, and any officer of the court from the whole or any
part of the proceedings.

(3) The power conferred by paragraph (c) of subsection (2) of this section shall
not, except where the interests of security or defence so require, be exercised so
as to exclude any accredited news media reporter.

(4) An order made under paragraph (a) or paragraph (b) of subsection (2) of this
section -

(a) May be made for a limited period or permanently; and
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(b) If it is made for a limited period, may be renewed for a further period or
periods by the court and

(c) If it is made permanently, may be reviewed by the court at any time.

(5) The powers conferred by this section to make orders of any kind described
in subsection (2) of this section are in substitution for any such powers that a
court may have had under any inherent jurisdiction or any rule of law; and no
court shall have power to make any order of any such kind except in accordance
with this section or any other enactment.

(6) Notwithstanding that an order is made under subsection (2)(c) of this
section, the announcement of the verdict or decision of the court (including a
decision to commit the defendant for trial or sentence) and the passing of
sentence shall in every case take place in public; but, if the court is satisfied that
exceptional circumstances so require, it may decline to state in public all or any
of the facts, reasons, or other considerations that it has taken into account in
reaching its decision or verdict or in determining the sentence passed by it on
any defendant.

(7) Every person commits an offence and is liable on summary conviction to a
fine not exceeding $1,000 who commits a breach of any order made under
paragraph (a) or paragraph (b) of subsection (2) of this section or evades or
attempts to evade any such order.

(8) The breach of any order made under subsection (2)(c) of this section, or any
evasion or attempted evasion of it, may be dealt with as contempt of court.

(9) Nothing in this section shall limit the powers of the court under sections 139
and 140 of this Act to prohibit the publication of any name.

139 PROHIBITION (1AA) The purpose of this section is to protect persons upon or with whom an

AGAINST offence referred to in subsection (1) or subsection (2) has been, or is alleged to
PUBLICATION have been, committed.

OF NAMES

IN SPECIFIED (1) No person shall publish, in any report or account relating to any proceedings
SEXUAL CASES commenced in any court in respect of an offence against any of sections 128 to

142A of the Crimes Act 1961, or in respect of an offence against section 144A
of that Act, the name of any person upon or with whom the offence has been or
is alleged to have been committed, or any name or particulars likely to lead to
the identification of that person, unless —

(a) That person is of or over the age of 16 years; and
(b) The court, by order, permits such publication.

(1A) However, the court must make an order referred to in subsection (1) (b),
permitting any person to publish the name of a person upon or with whom any
offence referred to in subsection (1) has been or is alleged to have been committed,
or any name or particulars likely to lead to the identification of that person,
if -
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(a) that person —

(1) is aged 16 years or older (whether or not he or she was aged 16 years or older
when the offence was, or is alleged to have been, committed) and

(i1) applies to the court for such an order; and

(b) the court is satisfied that that person understands the nature and effect of
his or her decision to apply to the court for such an order.

(2) No person shall publish, in any report or account relating to proceedings in
respect of an offence against section 130 or section 131 of the Crimes Act 1961,
the name of the person accused or convicted of the offence or any name or
particulars likely to lead to the person’s identification.

(2A) However, a court must order that any person may publish the name of a
person convicted of an offence against section 130 or section 131 of the Crimes Act
1961, or any name or particulars likely to lead to the person’s identification, if —

(a) the victim (or, if there were 2 or more victims of the offence, each victim)
of the offence -

(1) is aged 16 years or older (whether or not he or she was aged 16 years or older
when the offence was, or is alleged to have been, committed) and

(i1) applies to the court for such an order; and

(b) the court is satisfied that the victim (or, as the case requires, each victim) of
the offence understands the nature and effect of his or her decision to apply to
the court for such an order; and

(c) No order or further order has been made under section 140 prohibiting the
publication of the name, address, or occupation, of the person convicted of
the offence, or of any particulars likely to lead to that person’s identification.

(2B) An order made under subsection (2A) in respect of the name of a person,
or of any name or particulars likely to lead to the identification of a
person, ceases to have effect if -

(a) the person applies to a court for an order or further order under section 140
prohibiting the publication of his or her name, address, or occupation, or of any
particulars likely to lead to his or her identification; and

(b) the court makes the order or further order under section 140.

(3) Every person commits an offence and is liable on summary conviction to a
fine not exceeding $1,000 who publishes any name or particular in contravention
of subsection (1) or subsection (2) of this section.
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139 A PROTECTION (1) Subject to subsection (2) of this section, no person shall publish, in any

OF IDENTITY OF report of any criminal proceedings in any Court, the name of any person under
CHILDREN CALLED  the age of 17 years who is called as a witness in those proceedings or any
AS WITNESSES particulars likely to lead to the identification of that person.

IN CRIMINAL

PROCEEDINGS (2) Nothing in subsection (1) of this section prevents the publication of the name

of the defendant or the nature of the charge.

(3) Every person who acts in contravention of subsection (1) of this section
commits an offence and is liable on summary conviction, —

(a) In the case of an individual, to imprisonment for a term not exceeding 3
months or to a fine not exceeding $1,000:

(b) In the case of a body corporate, to a fine not exceeding $5,000.

140 COURT (1) Except as otherwise expressly provided in any enactment, a court may make an
MAY PROHIBIT order prohibiting the publication, in any report or account relating to any proceedings
PUBLICATION in respect of an offence, of the name, address, or occupation of the person accused
OF NAMES or convicted of the offence, or of any other person connected with the proceedings,

or any particulars likely to lead to any such person’s identification.

(2) Any such order may be made to have effect only for a limited period, whether
fixed in the order or to terminate in accordance with the order; or if it is not so
made, it shall have effect permanently.

(3) If any such order is expressed to have effect until the determination of an
intended appeal, and no notice of appeal or of application for leave to appeal is
filed or given within the time limited or allowed by or under the relevant enactment,
the order shall cease to have effect on the expiry of that time; but if such a notice
is given within that time, the order shall cease to have effect on the determination
of the appeal or on the occurrence or non-occurrence of any event as a result of
which the proceedings or prospective proceedings are brought to an end.

(4) The making under this section of an order having effect only for a limited
period shall not prevent any court from making under this section any further
order having effect either for a limited period or permanently.

(4A) When determining whether to make any such order or further order in
respect of a person accused or convicted of an offence and having effect
permanently, a court must take into account any views of a victim of the offence,
or of a parent or legal guardian of a victim of the offence, conveyed in accordance
with section 28 of the Victims’ Rights Act 2002.

(5) Every person commits an offence and is liable on summary conviction to a
fine not exceeding $1,000 who commits a breach of any order made under this
section or evades or attempts to evade any such order.

92 Law Commission Issues Paper



141 PUBLICATION  Nothing in sections 138 to 140 of this Act shall prevent —
BY OR AT REQUEST
OF POLICE, ETC (a) The publication by or at the request of any Police employee of the name,

address, or occupation of any person who has escaped from lawful custody or
has failed to attend any court when lawfully required to do so, or of any
particulars likely to lead to that person’s identification, if that publication is
made for the purpose of facilitating that person’s recapture or arrest:

(b) The publication of the name, address, or occupation of any person, or any
particulars likely to lead to the identification of any person, or any details of the
offences charged to —

(i) Any person assisting with the administration of the sentence imposed on the
person or with the rehabilitation of the person or

(i1) Any Police employee, or any officer or employee of the Department of
Corrections or of the Department for Courts, who requires the information for
the purposes of his or her official duties.
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