
 

 

 

 

 

 
 

MEDIA RELEASE 

 

Law Commission begins review of the  

Criminal Investigations (Bodily Samples) Act 1995  

 

18 August 2016 

 

The Minister of Justice has requested that the Law Commission conduct a 

comprehensive review of the Criminal Investigations (Bodily Samples) Act 1995 (the 

Act) and report back with recommendations.  

 

The Act provides the New Zealand Police with powers to collect, retain, and use 

DNA in criminal investigations. It also regulates two DNA profile databanks. These 

databanks hold the DNA profiles of those charged with, and those convicted of, 

certain offences.  This information can be compared to DNA collected from the 

scenes of unsolved crimes.  Matches between the two provide the Police with 

investigative leads. 

 

The Law Commission President, the Hon Douglas White QC stated: 

“New Zealanders will benefit from a criminal justice system that has access to 

the latest DNA technology. The current 20 year old legislation needs to be 

brought up-to-date.  This review aims to modernise the law and ensure that all 

the necessary safeguards are in place. It should set a new standard for 

international best practice.” 

The lead Commissioner in charge of the project, Hon Dr Wayne Mapp, said further: 

“DNA forensic science has been a powerful tool in solving crime. However, 

the use of DNA science also raises important issues of privacy, bioethics and 

tikanga Māori. These issues will be carefully considered by the Law 

Commission as part of the review of the legislation.”  

The Commission intends to call for public submissions in the middle of 2017 and 

intends to report to the Minister of Justice in August 2018. 

 

Updates on the project can be found at the Commission’s website at 

http://www.lawcom.govt.nz/our-projects/use-dna-criminal-investigations 
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For further comment contact: 

Wayne Mapp (by email, at wmapp@lawcom.govt.nz or by telephone, on 04 914 

4844) or Kate Salmond (by email, at ksalmond@lawcom.govt.nz or by telephone on 

04 914 4818) 

 

Attached: Terms of Reference – The use of DNA in Criminal Investigations  
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Questions and Answers 

 

Why is this review being carried out? 

 

There were significant changes to the Act in 2009, including giving the Police the 

power to take DNA samples, without pre-approval from a Judge, from any individual 

they intended to charge with an imprisonable offence. At the time, the government 

signaled that the Ministry of Justice would review the effectiveness and efficiency of 

these amendments in 2011. The Minister, however, has instead decided to refer the 

Act to the Law Commission for a comprehensive review of its operation. 

 

What is a “bodily sample” or DNA sample?  

 

A DNA sample means the actual physical sample of genetic material taken from a 

person or from an item that a person has used, such as a piece of clothing or a drink 

bottle. DNA samples are often taken in the form of blood or saliva and are also 

sometimes referred to as a “bodily sample”.  

 

Most genetic material can be used to obtain a DNA sample but the Act only regulates 

the power of the Police to take blood and buccal samples. Under the Act blood 

samples must be obtained by finger-prick or from a vein. Buccal samples must be 

obtained by taking a swab from a person’s mouth. The Police may obtain other types 

of DNA sample by consent (for instance urine samples) and may obtain pre-existing 

samples by search warrant (for instance from items of clothing). The Act, however, is 

the only method available to the Police for taking a DNA sample directly from a 

person without consent. 

 

What’s the difference between a DNA sample and a DNA profile? 

  

A DNA sample is forensically analysed and the information derived from that 

analysis is called a DNA profile. The DNA profile is clearly identifiable as belonging 

to an individual but is not enough to tell you much more personal information about 

them, for instance aspects of their appearance.  

 

What powers do the police have to take a DNA sample? 

 

The Act contains three main regimes for obtaining DNA samples and profiles. (These 

regimes contain variations if the person whose DNA is to be taken is under 17 years 

old.) If there is a match between a DNA profile obtained under any of these regimes 

and DNA found at the scene of an unsolved crime, then the Police will use this 

information as an investigative lead. 

 

The suspect regime 

 

Part 2 of the Act contains the “suspect regime”.  If the Police believe that a person 

may have committed an imprisonable offence they may ask the person to provide a 

DNA sample by consent. If the person refuses, the Police may apply to the Court for 

an order that the person must provide the sample. The Court will only make the order 

if there is good cause to suspect that the person committed the offence and that 

analysis of the DNA sample would tend to prove or disprove their involvement. If the 



 

 

order is made the Police may use reasonable force to obtain the sample. The DNA 

sample, once analysed, can then be compared to a DNA profile, generated from DNA 

left at the relevant crime scene. 

 

The intention to charge regime 

 

Part 2B of the Act contains the “intention to charge regime”.  If a person has been 

detained for committing an imprisonable offence or if the Police intend to charge the 

person with such an offence, then the Police have the power to take a DNA sample 

from that person with or without consent. There is no need to apply for a Court order 

and the Police may use reasonable force to obtain the sample. Once a DNA profile is 

generated from the sample, the profile is added to a temporary DNA databank and 

may be compared to the DNA profiles from unsolved crimes, as well as to any DNA 

left at the scene of the particular crime for which the person was detained for or 

charged with. 

 

It is important to note here that there is a difference between what the Act permits and 

what the Police do in practice, as the Police have operational guidelines which are 

more restrictive. Therefore, although the Act permits the Police to take DNA samples 

from those they intend to charge with any imprisonable offence, in practice the Police 

only take DNA samples when arresting individuals for serious sexual or violent 

offences, burglary and some dishonesty offences.  

 

The DNA databank regime 

 

Part 3 of the Act contains the “DNA databank regime”. Once a person has been 

convicted of an imprisonable offence, then a DNA sample can be taken from that 

person and, once analysed, added to the National DNA databank. DNA from unsolved 

crimes are routinely compared to the DNA profiles on the National DNA databank.  

 

The police also have the power to seek a DNA sample from anybody over the age of 

17 years, by consent, for the purpose of it being analysed and added to the National 

DNA databank.  

 

How long are DNA samples and profiles kept? 

 

Under the suspect regime a DNA sample must be destroyed within 24 months unless 

the suspect is charged with the relevant offence or a related offence. If the person is 

charged but the charge is withdrawn or the person is acquitted then the sample must 

be destroyed as soon as is practicable. If the person is convicted of the offence then 

the sample must be destroyed as soon as a DNA profile is generated from it. This 

profile may then be transferred to the National DNA databank. 

 

The intention to charge regime is slightly different.  Under this regime a DNA profile 

is generated from the outset and once that has happened, the DNA sample must be 

destroyed as soon as practicable. The profile must also be destroyed within two 

months unless the person is charged with the offence. If the person is charged then the 

DNA profile is stored on a temporary DNA databank while the proceedings are 

ongoing. If the proceedings result in an acquittal or a discharge then the profile must 



 

 

be destroyed. If the person is convicted the profile is transferred to the National DNA 

databank. 

 

Profiles stored on the National DNA databank are kept for a set number of years or 

indefinitely depending on various factors including the offence for which the DNA 

sample was originally taken and whether the person is an adult or a young person. 

The exception is samples that were provided purely by consent. Such samples are 

destroyed once a DNA profile is generated. The profile may be kept indefinitely but 

must be destroyed if consent is withdrawn (unless the person has been convicted of an 

imprisonable offence in the meantime). 

 

Will the impact of new technology be considered in the review? 

 

With advances in DNA technology, there will soon be the potential for much more 

detailed information to be available for criminal investigations, including information 

about an alleged offender’s physical appearance and ethnic origins. The review will 

therefore need to consider whether the Act can and should allow police to be able to 

make use of this technology. There is a public interest in police being able to use 

DNA in criminal investigations, yet at the same time the Commission will need to 

ensure that the Act recognises and safeguards human rights, including the right to 

privacy of information, and that Māori interests, including in relation to tikanga 

Māori, are appropriately recognised.  

 

How can people have their say? 

 

The Law Commission will publish an Issues Paper and seek public submissions in 

mid 2017. Details will be published on our website and announced publicly closer to 

the time. 

 

 

What will happen after the review? 

 

The Law Commission’s final report in August 2018 will recommend whether or not 

amendments should be made to the Act.  The government will then consider those 

recommendations and decide whether to implement them.  If it decides to implement 

them, it will draft an amendment Bill.  When that Bill is referred by Parliament to a 

Select Committee, the public will have another opportunity to have a say on the 

proposed amendments. 

 


