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STATEMENT FROM THE PRESIDENT OF THE LAW 
COMMISSION 

 

 

A consolidation of the submissions received on the Alternative Pre-Trial and Trial Processes 

reference has been placed on the Commission website.  They have not been evaluated by the 

Commission. 

The Minister Responsible for the Law Commission has indicated that this reference does not 

now have legislative priority.  Further work on the reference will not be undertaken unless and 

until an indication is received from the Minister that it should be further advanced. 

Some of the issues raised by submitters in relation to evidential matters are being dealt with in 

the Commission’s present and ongoing statutory reference on the Evidence Act 2006, which the 

Commission is due to present to the Minister in the first quarter of 2013.   

 

 

Sir Grant Hammond 
President  
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SECTION 1: INTRODUCTION 

BACKGROUND 

1. In 2010 the Law Commission was asked to undertake a high-level review of pre-trial and 
trial processes in criminal cases, and consider whether the adversarial framework within 
which those processes operate should be modified or fundamentally changed in order to 
improve the system’s fairness, effectiveness and efficiency.  The review had a particular 
emphasis on sexual offending cases.   

2. In February 2012 the Law Commission released the Issues Paper Alternative pre-trial and 
trial processes: some possible reforms (NZLC IP30).1  The Issues Paper set out the current 
law, problem definition, and ‘possible reforms’ in 18 areas, along with commentary on each 
reform.  Submissions were sought from the public by 27 April 2012. 

3. This document summarises the submissions received to this consultation. The text of the 
possible reforms included in the Issues Paper are repeated here; however they should be 
read alongside the other content in the Issues Paper including the problem definition and 
commentary on the possible reforms.  

SUBMISSIONS RECEIVED 

4. There were 531 written submissions received to the consultation.  Submissions were 
received from a wide variety of groups and individuals, including legal professional 
organisations, the judiciary, community law centres, and non-governmental organisations, 
as well as individuals who were counsellors, psychologists, lawyers, social workers, and 
others.  Twenty-six submitters identified themselves as victims of sexual or other offending 
or family members of victims, or indicated that they had been defendants in criminal trials.  

5. The 531 submissions received were as follows: 

 22 organisations making unique submissions; 

 28 organisations making substantially similar submissions based on the submission 
of Auckland Sexual Abuse HELP; 

 90 individuals making unique submissions; 

 391 individuals making substantially similar submissions based on the submission of 
Auckland Sexual Abuse HELP. 

6. Some submitters commented on all of the possible reforms set out in the Issues Paper, while 
others focused on their particular areas of interest or their personal experiences in sexual 
offending cases or other cases.  Some submitters indicated blanket support for all of the 
possible reforms.  

7. A significant proportion of submissions received (over 70 per cent) were based on the 
submission made by Auckland Sexual Abuse HELP, using either a detailed format or a 

                                                             
 
1 Law Commission Alternative pre-trial and trial processes: some possible reforms (NZLC IP30, 2012). The Issues Paper 
is available here: http://www.lawcom.govt.nz/project/alternative-models-prosecuting-and-trying-criminal-cases 

http://www.lawcom.govt.nz/project/alternative-models-prosecuting-and-trying-criminal-cases


4 
 
 

shorter format.  There was also a further short submission that was used by a smaller 
number of submitters. These submissions followed similar themes and included similar or 
identical comments, emphasising support for certain proposals and the need for adequate 
funding for their implementation.  Some of these submitters also included additional 
individual comments. 

STRUCTURE AND CONTENT OF THIS SUMMARY 

8. This document aims to provide, for each possible reform, an overview of submissions, and a 
summary of the key points made by submitters in favour or in opposition.  Although it was 
not possible to include every response in this document, every submission was read and key 
points were noted for the purpose of preparing this summary and to inform analysis of the 
proposals.  

9. If a submitter did not respond to a particular possible reform but their comments were still 
within the scope of this project, their views were recorded, and are discussed, in relation to 
the most relevant section.  Submitters have been recorded as supporting or opposing 
possible reforms only where this was clearly indicated, either expressly or impliedly.    

10. The summary of submissions follows the structure of the Issues Paper. Each section is set 
out as follows: 

 Text of the possible reform from the Issues Paper; 

 Overview of submissions; 

 Comments by legal groups and organisations, including the judiciary, the New 
Zealand Law Society, Criminal Bar Association, and Community Law Centres; 

 Comments by sexual violence sector groups and organisations; 

 Comments by family violence sector groups and organisations; 

 Comments by other groups, organisations and agencies;  

 Comments by individual submitters. 

11. In Section 3 there are also two parts discussing submitters’ general comments in two areas, 
first on adversarial and inquisitorial trial systems, and secondly, on sexual offending and 
sexual offence trials. Following Section 6 there is also a final section for other comments that 
did not fit under any of the other sections. 

12. In this document, the names of individual submitters have been withheld to protect their 
privacy. The appendix contains a list of submitters from groups and organisations.  
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OVERVIEW OF SUPPORT FOR POSSIBLE REFORMS 

13. Below is a brief summary of the support from submitters for each proposal. 

14. These proposals received very strong support:  

 4F: Child protection orders2 

 5: Specialist sexual violence court (post-guilty plea) 

 6: Alternative process for sexual offence cases 

15. These proposals received strong support: 

 3B: Written reasons to be given for verdict 

 3C: Following guilty verdict, judge and jurors decide factual basis on which 
sentencing should proceed, but judge imposes sentence 

 3D: Specialist judges for sexual offence cases 

 3E: Accredited counsel for sexual offence cases 

 4E: Independent Sexual Violence Advisors 

16. These proposals received mixed views or partial support: 

 2A:  Complainant can request a review of initial charging decisions 

 2B: Complainant can request a review of any decision to amend or drop charges 

 2C: Guidelines for prosecution of sexual offences 

 2D: Case dossier, judge making certain decisions before trial 

 2E: Pre-trial appearance of accused at certain court hearings only 

 3A: Verdict decided by judge alone or judge and two trained jurors 

 4A: Judge in control of trial process and questioning witnesses 

 4B: Defendant gives evidence first and is subject to questions by judge 

 4C: Relevant evidence generally admissible 

 4D: Fast-tracking, pre-recording of evidence and communication assistance for 
vulnerable witnesses 

  

                                                             
 
2 Note that this proposal has been taken up in modified form in the White Paper for Vulnerable Children (Vol II, 2012) 
at 138-140. 
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SECTION 2: PRE-TRIAL 

SECTION 2A:  COMPLAINANT CAN REQUEST A REVIEW OF INITIAL 
CHARGING DECISIONS 

POSSIBLE REFORM 2A 

17. The complainant would be able to request a review of initial charging decisions 
(whether or not to charge and which charge is laid).   

18. The review would be conducted by a senior prosecutor who specialises in sexual 
offence cases. 

19. This possible reform would apply to sexual offence cases only. 

SUBMISSIONS OVERVIEW 

20. In summary, this proposal was supported by some legal stakeholders, all sexual and family 
violence sector organisations, most other organisations, and most individuals who 
commented on it. Submitters noted the distress and disempowerment that complainants 
can experience from a decision not to proceed.  It was considered that this proposal would 
enhance complainants’ feelings of involvement, autonomy, and confidence in the decisions, 
and assist them in better understanding the charges. 

21. Other common observations were that complainants would need guidance and support in 
deciding whether to request a review; the need for better ongoing communication and 
information provision to the complainant generally; and that consideration should be given 
to establishing an independent prosecution service. There is a question over whether there 
would be an obligation to conduct the review if requested, or whether this would be 
discretionary. 

22. However some submitters who opposed the proposal noted that complainants are not 
objective about this decision; that it was inappropriate for complainants to have input into 
or influence this decision; the proposal would create an administrative burden and increase 
delay. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

23. The NZ Law Society stated that they did not oppose the proposal. They made the point that 
A complainant may not be sufficiently objective to consider the merits of decisions made in 
relation to their complaint.3 They considered that the proposal might be appropriately 
extended to domestic violence cases.4  

24. The Criminal Bar Association opposed this proposal. They emphasised that the complainant 
should not determine the nature of the charges in a sexual case, any more than in other 
cases. 

                                                             
 
3 Submission of the Criminal Law Committee of the NZ Law Society at 2. 
4 Submission of the Criminal Law Committee of the NZ Law Society at 2. 
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COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

25. This proposal was supported by the Whitireia Community Law Centre and the Dunedin 
Community Law Centre.   

26. Submitters raised the following points: 

 Decisions not to proceed with laying a charge can cause deep distress.5  

 For historical abuse cases, where it can be difficult to establish evidence, it may be 
worth highlighting the possibility of the complaint being reviewed and perhaps 
taken up at a later date.6 

 There may be a need for an external or independent service to investigate pre-trial 
issues and protect victims and witnesses.7 

SEXUAL VIOLENCE SECTOR 

27. The proposal was supported by all sexual violence sector agencies that commented on it.8 
The following points were made in support: 

 It can be disempowering and re-traumatising for a victim to be told that there is 
insufficient evidence to prosecute or for charges to be laid which do not reflect the 
victim’s experience of the event; therefore victims need to be fully informed of the 
reasons for a decision not to prosecute (or indeed a decision to prosecute).9  

 The ability to have a review would give the victim confidence the decision has been 
appropriately considered, and assist in acknowledging the personal nature of this 
crime.10   

 The person carrying out the review should meet with the complainant if the 
complainant wished, and Independent Sexual Violence Advisors (see Section 5) 
should support the victim in this process.11 

 The proposal would be useful because of research about attitudes towards 
complainants and inappropriate judgements about credibility indicating a level of 
“rape acceptance” among police officers, and the limited number of specialist adult 
sexual assault teams nationwide.12 

                                                             
 
5 Submission of Dunedin Community Law Centre at 4. 
6 Submission of Dunedin Community Law Centre at 5. 
7 Submission of Hutt Valley Community Law Centre at 4. 
8 The National Collective of Rape Crisis and Related Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer 
Group, Abuse & Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), Auckland Sexual 
Abuse HELP, and other organisations that made submissions based on ASAH’s submission, including Wellington 
Sexual Abuse Help, Project Restore, Counselling Services Centre, Women’s Self Defence Network. 
9 Submission of Auckland Sexual Abuse HELP and the other submitters. 
10 Submission of Auckland Sexual Abuse HELP and the other submitters. 
11 Submission of Auckland Sexual Abuse HELP and the other submitters. 
12 Submission of National Collective of Rape Crisis and Related Groups Aotearoa. 
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 It would be crucial for victims to be made aware that they may request a review and 
ensure they had adequate support in doing this. 13 

FAMILY VIOLENCE SECTOR 

28. The proposal was supported by all family violence sector agencies that commented on it.14 

29. Key points included: 

 Decisions not to prosecute increase the likelihood that perpetrators of sexual 
offences will suffer no consequences for their actions; they also fail to validate 
victims and acknowledge that there has been harm done; therefore it is important 
for there to be recourse to a senior experienced prosecutor to ensure that these 
decisions have been properly made.15 

 The senior prosecutor should initiate ongoing communication and contact with the 
victim, making available information and decisions as they arise. Complainants 
sometimes have to chase up information and clarity and up to date information is 
very important to some complainants, as it provides some stability and 
empowerment to the situation.16 

OTHER ORGANISATIONS AND AGENCIES 

30. The proposal was supported by the Human Rights Commission, the NZ Police Association, 
Victim Support, a majority of the National Council of Women of New Zealand, and Nelson 
Women’s Centre, although some potential issues with it were noted. 

31. The following reasons were given in support of the proposal:  

 It may assist in ensuring the complainant is satisfied they have not been unfairly 
treated or disadvantaged by an initial charging decision or decision not to proceed.17 

 It may improve the accuracy of decision-making.18 

 It gives an opportunity for the victim to be more meaningfully involved and to feel 
they are able to have a say if they believe a poor decision has been made.19 

INDIVIDUALS 

32. This proposal was supported by 63 individual submitters, including 28 submissions based 
on Auckland Sexual Abuse HELP’s detailed format.20  

 

                                                             
 
13 Submission of National Collective of Rape Crisis and Related Groups Aotearoa; the need for support was also noted 
by Doctors for Sexual Assault Care.  
14 Waitakere Anti-Violence Essential Services (WAVES) Trust, Sexual Abuse Support and Healing (SASH) Nelson, 
Wellington Women’s Refuge. 
15 Submission of Wellington Women’s Refuge. 
16 Submission of SASH Nelson.  
17 Submission of NZ Police Association, at 5. 
18 Submission of Victim Support. 
19 Submission of Victim Support. 
20 This included one supporting the proposal provided there is a moderation process by a small panel of up to 3, one 
for all cases, two for all serious charges. 
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33. Comments made in favour of the proposal included: 

 It could improve accountability and clarity.  

 It could help the complainant feel involved in the process and give them a feeling of 
empowerment and autonomy, which is important since the process can be so 
disempowering. One submitter supporting the proposal, a victim of child sexual 
abuse, stated that in her case, her father was charged and pleaded guilty to several 
lesser charges, in return for having the more serious charges dropped. She stated 
that she felt she had no say, and now as an adult felt very regretful about the 
process. Another submitter commented “It is demeaning to be told that your case is 
not worthy of a trial.” 

 It could help the complainant understand and gain knowledge about charging 
decisions. 

  It is important the prosecutor doing the review is sensitive and aware of the 
nuances involved in the victim’s decision to press for charges being laid. There is 
also a need for the victim to be fully informed of reasons for charging decisions.   

 It could assist in maintaining confidence in the criminal justice system. 

34. Submitters made the following observations about how the proposal ought to operate:   

 Several submitters, including forensic doctors working with victims of sexual 
assault, commented on the need for an experienced (perhaps legal) advocate or 
support person to provide the complainant with information and guidance. 

 Three submitters commented that a victim should be permitted to change their 
mind and withdraw the charge at a later date. One of those submitters considered 
that the victim ought to be able to decide whether charges were laid as well. 

 One submitter considered the complainant should be able to request a review, but 
there should not be a duty to conduct the review on receiving the request. 

 Submitters also noted the need for “speedy” review to limit delay; an 
informal/administrative process; and the need for assessment of the truth of the 
allegation.  

35. In addition, several submitters argued that New Zealand needed an independent 
department to conduct prosecutions that is separate from the Police and other departments. 

36. This proposal was opposed by four submitters. The following comments were made against 
the proposal: 

 The alleged victim should not be able to insist upon his/her views being taken into 
account, or have a case taken on their request, to put the defendant through a 
prosecution that is unlikely to succeed. 

 Part of the aim of the court process is to “remove the defendant from the vengeance 
of a person who believes he/she has been wronged, particularly when there is a 
longstanding hostility between the various parties.” 

 The proposal could compromise the defendant’s presumption of innocence. 
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 There is no reason to treat sexual offences differently from other charges. 

SECTION 2B: COMPLAINANT CAN REQUEST A REVIEW OF ANY DECISION 
TO AMEND OR DROP CHARGES 

POSSIBLE REFORM 2B 

37. The victim would be able to request a review of any decision to amend or drop 
charges. If the decision was that of a police prosecutor, the review would be carried 
out by a senior prosecutor. If the decision was that of a Crown Solicitor, the review 
would be carried out by a Crown Solicitor based in a different area. This right of 
review would not apply to decisions to amend or drop charges in the context of a 
court appearance, where the decision is made in front of a judge. 

38. This possible reform could apply to sexual offence cases only; to a specific range of 
offences; or to all cases. 

SUBMISSIONS OVERVIEW 

39. In summary, like possible reform 2A, this proposal was supported by some legal 
stakeholders, all sexual and family violence sector organisations, most other organisations, 
and most individuals who commented on it. Submitters raised similar considerations and 
again noted benefits of enabling the complainant to feel more control and agency in the 
process, and increasing understanding of reasons behind charging decisions. The need for 
support in the process was again emphasised.  

40. A number of submitters considered that the ability to review ought to extend to include 
decisions made in front of a judge, contrary to the proposal. In addition, there is a question 
over whether there would be an obligation to conduct the review if requested, or whether 
this would be discretionary. 

41. Disadvantages or reasons against the proposal again noted complainants’ lack of objectivity 
regarding their situation, the inappropriateness of complainant involvement in charging 
decisions; concerns about delay and preventing the finality of decisions; possible 
impracticality of having a review conducted by a prosecutor from a different area. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

42. The NZ Law Society stated that they did not oppose this proposal. The Criminal Bar 
Association opposed it. 

43. As with 2A, the NZ Law Society generally agreed that this proposal should be limited to 
sexual cases, though it was worth considering whether might be appropriately extended to 
domestic violence cases.  However they considered that extension of the proposal to further 
offences should only occur once there has been experience of its operation in sexual 
offences (and perhaps domestic violence cases). They noted possible issues in cases where a 
law enforcement officer is the complainant (e.g. many traffic cases) as this may conflict with 
internal decision-making processes.  
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44. Arguments against the proposal included: 

 A complainant may not be sufficiently objective to consider the merits of decisions 
made in relation to their complaint.21 

 Concerns that the proposal would create a process “based on revenge and emotion”, 
rather than “principled concerns about justice and the rule of law”.22  

 The complainant should not have the power to determine the nature of the 
charges.23   

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

45. This proposal was supported by the Whitireia Community Law Centre and the Dunedin 
Community Law Centre.  

46. Similar points were raised in support of this proposal as for 2A above, in terms of giving the 
victim a sense of empowerment within the pre-trial process and reducing alienation.24 

SEXUAL VIOLENCE SECTOR 

47. The proposal was supported by all sexual violence sector agencies that commented on it.25 
The following points were made in support: 

 The proposal would give victims more agency and control in the process.26 

 Often the process involved in dropping or amending charges are reasons for it are not clear 
to the victim and they are provided with incomplete information, which this proposal 
would address.27   

48. Doctors for Sexual Abuse Care again noted the need for the complainant to have a support 
person to assist the complainant in making this decision.28 

49. Auckland Sexual Abuse HELP and those who made related submissions commented on the 
part of the proposal that excluded the right of review where charges are amended or 
dropped in a court appearance.  This element was not supported. The submitters considered 
that the complainant’s views should be sought by the Crown Prosecutor so their views are 
taken into account; otherwise the court appearance should be adjourned to enable this. 
They also considered that complainants should be able to have a judge’s decision reviewed; 
the complainant’s views should have a strong influence on whether the Crown appeals a 
judge’s decision.29 

                                                             
 
21 Submission of the Criminal Law Committee of the NZ Law Society at 2. 
22 Submission of Criminal Bar Association. 
23 Submission of Criminal Bar Association. 
24 Submission of Dunedin Community Law Centre at 5. 
25 The National Collective of Rape Crisis and Related Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer 
Group (DSAC Nelson), Abuse & Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), 
Auckland Sexual Abuse HELP (ASAH) and other organisations that made submissions based on ASAH’s submission 
including Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, Women’s Self Defence 
Network. 
26 Submission of the National Collective of Rape Crisis and Related Groups Aotearoa. 
27 Submission of DSAC Nelson. 
28 Submission of DSAC Nelson. 
29 Submission of Auckland Sexual Abuse HELP at 2B(2)-(3). 
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FAMILY VIOLENCE SECTOR 

50. The proposal was supported by all family violence sector agencies that commented on it.30  

OTHER ORGANISATIONS AND AGENCIES 

51. The proposal was supported by the Human Rights Commission, the Police Association, 
Victim Support, Nelson Women’s Centre, and a majority of the National Council of Women of 
New Zealand.  

52. Reasons for supporting this proposal were similar to that for possible reform 2A: 

 It would allow the complainant to better understand the rationale for the course 
adopted. 31 

 Participation, empowerment and transparency would be increased by this proposal; 
this was consistent with a human rights approach, which was not only about 
compliance with international standards.32 

 It might require the prosecution to ensure the complainant is kept well informed, in 
an effort to ensure they understand the reasons for decisions and do not feel the 
need to call for a review.33 

53. One organisation, JustSpeak, did not support this proposal, and several other organisations 
raised possible issues with it. These included: 

 It would create an additional process, which could cause further delays in bringing a 
matter to trial (although the benefits to victims may outweigh this concern).34 This 
proposal would create an administrative burden and could slow down the process, 
which may have negative consequences such as stress or anxiety for the alleged 
offender and their family (especially if the offender spends extra time in remand).35 

 Concerns about the possibility of false complaints.36 

 The need for training, which would require funding.37 

 Victims lack impartiality; so while it is important that the views of the victim are 
considered, the decision should rest with the prosecutor.  A right of review could 
mean victims’ preferences influence ‘through the back door' where there is an 
objective reason for dropping the charge. Most victims will have no disincentive not 
to contest a change to a charge.38  

                                                             
 
30 Waitakere Anti-Violence Essential Services (WAVES) Trust, Sexual Abuse Support and Healing (SASH) Nelson, 
Wellington Women’s Refuge. 
31 Submission of Human Rights Commission, at [2.3]. 
32 Submission of Human Rights Commission, at [2.3]. 
33 Submission of NZ Police Association at 3. 
34 Submission of NZ Police Association at 3. Submission of the National Council of Women of New Zealand.  
35 Submission of JustSpeak at 10-11. 
36 Submission of the National Council of Women of New Zealand. 
37 Submission of the National Council of Women of New Zealand. 
38 Submission of JustSpeak at 10-11. 
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 An alternative to this proposal would be changes to the Victims’ Rights Act 2002 to 
oblige the prosecuting agency to consult with victims and take their views into 
consideration before amending or dropping charges. This could help alleviate the 
feelings of alienation some victims may feel in the system.39 

 Consideration could be given to a formalised independent body or position tasked 
with reviewing charging decisions.40 

INDIVIDUALS 

54. This proposal was supported by 59 individual submitters, including 28 submissions based 
on Auckland Sexual Abuse HELP’s detailed format. 41 

55. Comments made in favour of the proposal included: 

 The need for communication, complete information and feedback to complainants about 
charging decisions and reasons for changes.  

 The benefit of providing complainants with a way to express their views and be 
acknowledged. One submitter noted that the pre-trial stage of the process is very 
stressful for victims and there was a concern that many drop out at that stage, so this 
proposal may keep them engaged. 

56. Submitters made the following observations about how the proposal ought to operate:   

 Sufficient resources would be needed.  

 The complainant would need to be provided with guidance and support under this 
proposal.  

 One submitter considered the complainant should be able to request a review, but there 
should not be a duty to conduct the review on receiving the request. The submitter also 
considered that the ability to request a review should not apply to decisions made after 
the plea has been entered. 

 A number of submitters considered that the ability to request a review ought to apply 
equally to decisions made in front of a judge. One said that if the right of review was not 
to be applicable to cases where the decision is made in front of a judge, the 
complainant’s views need to be obtained/represented prior to such decisions.  

57. The proposal was opposed by one submitter, and other submitters raised concerns. The 
following comments were made:  

 The proposal could prolong the trial process and would prevent finality of decisions. 

 This could be a back door way of enabling complainants to demand that any charge they 
wish be laid. 

                                                             
 
39 Submission of JustSpeak at 11.  
40 Submission of JustSpeak at 11.  
41 This included one supporting the proposal for sexual violence and other violent offending cases, one for all cases, 
two for all serious cases, two expressly for sexual cases only, one for all cases of personal injury, sexual or violent 
cases, five one for all cases with victims, two for all cases. 
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  The process is imbalanced as it gave more favour to the complainant in the process. 

 It may be impractical to have a review conducted by a prosecutor from a different area. 

 The complainant should not be “able or encouraged to drop the charges” due to the risk 
they will refute early evidence or change their evidence. 

 By this stage decisions are more informed and made by more experienced personnel. 

58. One submitter considered that the process of reviewing the decision to prosecute will 
remain problematic as long as New Zealand has an adversarial system where the prosecutor 
decides whether the case will be successful or not, under adversarial rules (which include 
rules that can exclude large amounts of evidence).  

SECTION 2C: GUIDELINES FOR PROSECUTION OF SEXUAL OFFENCES 

POSSIBLE REFORM 2C 

59. Separate guidelines for the prosecution of sexual offence cases would be established. 
These would specify the particular approach needing to be taken to the decision to 
prosecute in sexual offence cases; however, it would not necessarily result in a change 
to the threshold for evidential sufficiency.  

SUBMISSIONS OVERVIEW 

60. In summary, this proposal was supported by some legal stakeholders, all sexual and family 
violence sector organisations, most other organisations, and most individuals who 
commented on it.  However some submitters’ support depended on the content of the 
guidelines and who formulated them, and consultation would be needed. 

61. Many submitters commented that they considered that sexual offending was different from 
other offending in the way it occurred (e.g. no physical force, no other witnesses, vulnerable 
victims involved), the impact on the victim, the importance of credibility, and the way that 
societal perceptions can affect credibility, so guidelines would be beneficial. Victim 
involvement in their formulation could be useful. Communication between the prosecutor 
and the victim was also emphasised.  

62. A number of submitters also considered the evidential sufficiency threshold should be 
reconsidered. 

63. Arguments against the proposal included that separate guidelines would be unnecessary if 
the evidential sufficiency threshold were unchanged; that credibility is an issue in many 
cases, not just sexual cases; queries over who determined the guidelines; concerns this 
process may overly favour the complainant. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

64. This proposal was supported by the NZ Law Society. It was opposed by the Criminal Bar 
Association.  
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65. The NZ Law Society supported the need for prosecution guidelines for criminal offending 
and sexual offending in particular, but noted that the efficacy of the guidelines would 
depend on who formulated them, and on what basis.42 

66. The Criminal Bar Association supported the prospect of guidelines for initiating 
prosecutions but considered that there was no justification to have them purely for sexual 
cases.43  

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

67. This proposal was supported by the Dunedin Community Law Centre, who acknowledged 
that there were some issues with applying the “reasonable prospect of conviction” test in 
cases of sexual offending because it becomes a perception of the credibility of the victim.44 

68. This proposal was opposed by the Whitireia Community Law Centre, on the following 
grounds: 

 Since the evidential sufficiency threshold would stay the same as other matters 
(which is appropriate), it is not apparent what benefit would be obtained by having 
separate guidelines for sexual offence cases.45  

 An assessment of credibility alone is best left to trial; credibility is an issue in many 
cases, not just sexual offences; that said, it is not appropriate that one person 
charged with a non-sexual offence where credibility is at issue should have the 
matter proceed to trial while another defendant charged with a sexual offence reaps 
the benefit of a higher threshold and has the matter withdrawn for want of 
evidence.46 

SEXUAL VIOLENCE SECTOR 

69. The proposal was supported by all sexual violence sector agencies that commented on it.47 
Reasons for supporting the proposal included: 

 To counter the misconceptions and societal perceptions that influence the prosecuting 
of sexual cases.48  It was noted that if the other reforms proposed were implemented 
effectively, cases that previously would have been considered “unlikely to succeed” 
would be in a better position to proceed to trial.49 

 To address how to apply the public interest and evidence tests in cases that involve 
alcohol or where there is no evidence of physical force.50   

                                                             
 
42 Submission of the Criminal Law Committee of the NZ Law Society at 3. 
43 Submission of Criminal Bar Association at 2. 
44 Submission of Dunedin Community Law Centre at 6. 
45 Whitireia Community Law Centre at [10];  
46 Whitireia Community Law Centre at [11]-[12]. 
47 The National Collective of Rape Crisis and Related Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer 
Group (DSAC Nelson), Abuse & Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), 
Auckland Sexual Abuse HELP (ASAH) and other organisations that made submissions based on ASAH’s submission, 
including Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, Women’s Self Defence 
Network. 
48 Submission of the National Collective of Rape Crisis and Related Groups Aotearoa. 
49 Submission of the National Collective of Rape Crisis and Related Groups Aotearoa. 
50 Submission of the National Collective of Rape Crisis and Related Groups Aotearoa. 
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 The unsuitability for sexual offences of the current guidelines; separate guidelines on 
sexual offence cases are important because often these cases differ highly from other 
offences, for example in the way that they often involve one person’s word against 
another’s, and the way in which victims of sexual assault are often already vulnerable 
people, e.g. often previous victims of sexual or physical abuse, have co-morbid heath 
issues such as mental health or drug/alcohol dependence; these people needed to be 
supported in the court process and be treated equally.51 

70. Some submitters also supported a change in the threshold for evidential sufficiency:  

 Auckland Sexual Abuse HELP and those who made related submissions supported the 
proposal generally but also considered there should be a change in the threshold for 
evidential sufficiency, given the nature of evidence in sexual violence cases. Since cases 
are not being taken to prosecution due to police perceptions that juries will not convict, 
there is no accountability and alleged offenders will continue their behaviour.   

 Assessment of credibility goes against the victim in many cases due to the impacts of 
the offending, which may include grooming by the offender of the victim and family, so 
that the victim presents in a way that decreases credibility, such as lack of family 
support, or in a significant emotional state of distress.  

 Auckland Sexual Abuse HELP argued that rather than taking fewer cases to court, other 
aspects of the trial process need to be changed to increase the chance of conviction for 
those who are guilty. Consideration should be given to restorative processes at the 
early stages of the investigation, where appropriate, which may support more guilty 
pleas. 52    

FAMILY VIOLENCE SECTOR 

71. The proposal was supported by all family violence sector agencies that commented on it.53  

72. It was considered that prosecution guidelines would promote increased consistency in 
prosecution decisions and help prevent decisions made about the complainant’s credibility 
as a result of age, intelligence, socio-economic status and cultural background, as well as 
decisions based on the conception of an ‘ideal victim’ of a sexual offence.54  Evidential 
sufficiency should be tested at trial.  

73. Communication between the prosecutor and the victim was important: there should be 
consultation between the prosecutor and the victim about whether to proceed in cases 
where a prosecutor believes a case has little chance of success.55 If the evidence is not 
sufficient to prosecute, this should be conveyed to the complainant in a way that does not 
disregard, minimise or disbelieve their complaint. Support options should be available to 
complainants regardless of whether there is a decision to prosecute or not, as either 
decision can create anxiety.56  

                                                             
 
51 Submission of DSAC Nelson. 
52 Submission of Auckland Sexual Abuse HELP at 2C. 
53 The Waitakere Anti-Violence Essential Services (WAVES) Trust, Sexual Abuse Support and Healing (SASH) Nelson, 
Wellington Women’s Refuge. 
54 Submission of Wellington Women’s Refuge. 
55 Submission of Wellington Women’s Refuge. 
56 Submission of SASH Nelson. 
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74. WAVES considered that this reform should go further than guidelines for sexual cases and 
should include the establishment of a court protocol for sexual offences, following the 
example of the positively-evaluated 2005 Waitakere District Court Family Violence Court 
Protocol.  All parties to the court including specialist judges, accredited counsel, and 
community agencies providing ISVA services should be signatories. The court protocol 
should aim to improve timeliness of hearings, safety of victims and witnesses, and 
concentrate specialist services within the court process.57  

75. Wellington Women’s Refuge also supported a lowering of the threshold for prosecution 
(with the aim of increasing the number of convictions). 

OTHER ORGANISATIONS AND AGENCIES 

76. The proposal was supported by the Human Rights Commission, Victim Support, the Social 
Justice Council of the Auckland Diocese of the Anglican Church, and a majority of the 
National Council of Women of New Zealand. 

77. Key comments included: 

 The exercise of prosecutorial discretion in this area is one of the least well understood 
aspects of the criminal justice system, so there could be an advantage in developing 
guidelines.58 An Australian study indicated that some victims fail to fully understand 
that a decision not to proceed, or a not guilty verdict, does not always indicate disbelief 
of their story; the situation is likely to be the same in New Zealand, so the ability to seek 
a review of decisions, with guidelines for prosecution, would be a useful development.59  

 The Police Association was not in favour of modifying prosecution guidelines if this 
entailed lowering the test for prosecuting sexual offences. They emphasised that the 
threshold must remain the same.60  

 The National Council of Women of New Zealand queried the role of the guidelines when 
there were other charges possible, such as those involving drugs and alcohol.61 

INDIVIDUALS 

78. This proposal was supported by 53 submitters who commented on it, including 28 
submissions based on Auckland Sexual Abuse HELP’s detailed format.  

79. Comments made in favour of the proposal included: 

 Many submitters emphasised that sexual offending is different in nature from other 
offending. Sexual offences are unique in many ways in how they occur and how they 
impact on the victim, and conviction rates are much lower than other offences; the 
points of attrition are multiple and well-documented.  

 As well, several submitters noted the decision to prosecute often comes down to the 
credibility of witnesses, which was considered a problem. This is exacerbated in cases 

                                                             
 
57 Submission of WAVES. 
58 Submission of Human Rights Commission, at [2.4]. 
59 Submission of Human Rights Commission, at [2.4]. 
60 Submission of NZ Police Association, at 3. 
61 Submission of the National Council of Women of New Zealand. 
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where there is a class/race/income difference between complainant and defendant.  
Low socio-economic groups in particular suffer from stereotypes. One submitter 
commented, “Victims/survivors are currently measured against a ridiculous standard. 
They are expected to behave in a certain way and if they do not are assumed to be lying.” 

 Comments restating those in the Auckland Sexual Abuse HELP submission on the need 
to support victims of sexual offending in the criminal justice system and ensure equal 
treatment, as they are often already vulnerable individuals.  

80. One submitter noted that victims (both women and men) would need to be consulted in the 
formation of the guidelines.  

81. This proposal was opposed by four submitters. There were the following objections or 
queries regarding the proposal: 

 The question of who determines the guidelines. 

 Whether this process is imbalanced as it favours the complainant in the process. 

 Whether guidelines are needed specifically for sexual cases. 

82. Several submitters also said they supported a change, generally a reduction, in the threshold 
for evidential sufficiency. A submitter commented that often cases are not taken to court 
because the police consider that a conviction cannot be gained because of the absence of 
evidence of physical violence (which could be due to systematic grooming by the 
perpetrator), or a perceived lack of the survivor’s credibility due to ongoing distress and 
trauma (which could change if compassionate support were provided). Another emphasised 
that the threshold should not change. 

83. One submitter commented that the police may in part decide not to proceed with a case “to 
protect victims from the worst of the court excesses”; so they may look for a higher level of 
evidence before they consider that a case should go forward; the submitter considered 
perhaps police should not require more than a prima facie case.  

SECTION 2D: CASE DOSSIER, JUDGE MAKING CERTAIN DECISIONS BEFORE 
TRIAL 

POSSIBLE REFORM 2D 

84. A case dossier would be prepared by the prosecutor in consultation with the defence, 
through a case management process similar to that mandated by the Criminal 
Procedure Act 2011.62  The dossier would include all of the evidence available at the 
time of its preparation, including evidential videos and other written statements of 
witnesses that the prosecution and defence intended to call.  Any defence evidence 
would be provided by defence counsel to the prosecutor for inclusion in the dossier.  
This would not preclude other witnesses being called that were not in the case 
dossier, although there would be an expectation that witnesses that had been 
identified at the time of filing the case dossier would be included in it.  

85. Ideally the judge at the pre-trial stage would be the same judge as at trial. 

                                                             
 
62 Sections 87-89. 
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86. The judge would decide the following matters before the trial:  

 whether the evidence was sufficient to go to trial; 

 which witnesses should be called; 

 whether any expert evidence was required, and if so which experts should be called;   

 how evidence was to be given at trial, and the extent to which written statements 
would form the evidence; the complainant could apply to give evidence orally in 
court if he or she wished; 

 whether to direct further investigation if the judge considered that it was required.  

87. This possible reform could apply to sexual offence cases only; to a specific range of 
offences; or to all cases. 

SUBMISSIONS OVERVIEW 

88. In summary, this proposal was supported by sexual and family violence sector 
organisations, most other organisations, and most individuals who commented on it. It was 
not supported by legal stakeholders and some individual submitters.  

89. Several submitters, including some expert witnesses themselves, particularly supported the 
proposal that the judge call expert witnesses on behalf of the court, rather than the parties. 
Submitters generally considered the proposals could speed up the pre-trial process which 
would be beneficial for victims. 

90. Submitters also raised issues with aspects of the proposal. Concerns mainly centred around 
the impact of the case dossier process on the right to silence, the presumption of innocence, 
and the onus of proof; queries over whether the case dossier was necessary or justified and 
what purpose it would serve; concerns about concentrating a great deal of power and 
control in the hands of the judge, who may be biased; counsel for the parties being better 
placed than the judge to consider how individual cases should be run; consultation with 
counsel would be needed over witnesses and other issues, so parties are not prevented from 
putting their case in full. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

91. This proposal was not generally supported by legal stakeholders who commented on it. 

92. Regarding the preparation of the case dossier, the NZ Law Society queried how the proposal 
would differ from the present procedure and what its purpose would be.63 The Criminal Bar 
Association did not consider that such a proposal was justified.64 

93. Regarding the pre-trial decisions to be made by the judge, the NZ Law Society and the 
Criminal Bar Association did not support the proposals, for the following reasons: 

                                                             
 
63 Submission of the Criminal Law Committee of the NZ Law Society at 4. 
64 Submission of Criminal Bar Association at 6. 
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 It would be a fundamental departure from the common law adversarial tradition, which 
requires that counsel and not the judge decide how the case will be presented and 
defended. 

 Requiring the defence to disclose the detail of the evidence it intends to call pre-trial is 
inconsistent with the presumption of innocence, and cuts across the onus of proof 
which the Crown bears.  

 A judge will not have the amount of time to allocate to consideration of each individual 
case as is presently spent by counsel. 

 Mode of evidence is already dealt with pre-trial, and it is difficult to see how a trial 
could proceed in the absence of oral evidence from the complainant.65 

 There are already a great number of protections for vulnerable witnesses, child 
witnesses and complainants in sexual cases under our present system. 

 The suggestion that a judge should be “in control” of the trial assumes that judges have 
no biases whatsoever, but this is not the case; the advantage of a jury is that one juror’s 
bias will be counterbalanced by another’s; it is a fallacy that judges have any particular 
ability over jurors at having any ability to discern matters of fact.66 

SEXUAL VIOLENCE SECTOR 

94. The proposal was supported by all sexual violence sector agencies that commented on it.67 

95. Reasons for supporting the proposal included: 

 It shifts the focus from “who wins the argument, to what is the truth of this matter”. 68   

 By establishing key matters of dispute earlier on in the trial process, it would make the 
overall trial process more efficient.69  It may also speed up the trial process and prevent 
the case from being repeatedly adjourned, which has a high emotional cost for the 
victim.70 The delay can contribute to attrition and impact the victim’s recovery. 

96. Doctors for Sexual Abuse Care (DSAC) and DSAC Nelson71 supported the proposal that the 
judge call expert witnesses for the court, rather than by the prosecution or the defence. In 
the experience of DSAC Nelson, while they attempt to give objective findings, in some cases 
other expert witnesses called by certain parties may sway presentation to one side. They 
also noted a problem example of use of an orthopaedic doctor who did not have experience 

                                                             
 
65 Submission of the Criminal Law Committee of the NZ Law Society at 4. 
66 Submission of Criminal Bar Association at 6. 
67 The National Collective of Rape Crisis and Related Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer 
Group (DSAC Nelson), Abuse & Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), 
Auckland Sexual Abuse HELP (ASAH) and other organisations that made submissions based on ASAH’s submission 
(contingent on implementation of 2D Specialist Judges), including Wellington Sexual Abuse Help, Project Restore, 
Counselling Services Centre, Women’s Self Defence Network.  
68 Submission of Auckland Sexual Abuse HELP at 2D, and related submissions.  
69 Submission of the National Collective of Rape Crisis and Related Groups Aotearoa, agreeing with McDonald and 
Tinsley. 
70 Submission of Auckland Sexual Abuse HELP at 2D, and related submissions.  
71 DSAC-trained doctors provide the majority of forensic medical examinations and the majority of medical expert 
witness evidence for trial, both for the prosecution and the defence. 
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in sexual assault to give advice or opinion on a sexual case. DSAC made the following 
observations:  

 In their experience doctors are unaware as to what points within their evidence may 
require clarification or further explanation; it would be useful for the doctor to be aware of 
what issues or questions might arise from the case in advance, so they can prepare 
adequately in order to provide useful testimony.  

 There is a duty to confer with another expert witness, from the Code of Conduct for Expert 
Witnesses in Schedule 4, to reach agreement where possible and set this out in a joint 
witness statement. This conflicts with the Criminal Disclosure Act 2008, and in their 
experience it is difficult to achieve such cooperation from legal counsel (especially when 
the doctor is called by the defence).  

 They further proposed that all medical evidence in sexual assault trials must be delivered 
in person by the doctor, not “read” – especially where the genital examination is normal, i.e. 
the majority of cases – since juries often have preconceived ideas about medical evidence in 
sexual assault. It is important that the medical expert be given the opportunity to deliver a 
standard educational talk to judges, lawyers and juries which would explain the basic 
concepts of genital anatomy, forensic medical examination, relevance or otherwise of non-
forensic medical findings, reasons why most complainants do not sustain genital injury, and 
why a medical examination often does not assist with the question of consent.   

FAMILY VIOLENCE SECTOR 

97. The proposal was supported by all family violence sector agencies that commented on it.72  

98. Arguments in support of the proposal included: 

 This reform has the potential to speed up the pre-trial process.73 

  Giving power to judges to determine whether expert evidence is needed, to address the 
problem of parties ‘shopping’ for experts to support their case, and to ensure an 
unbiased expert is called.74 Judges would need to have appropriate training to ensure 
that they recognise expert evidence issues.75 

OTHER ORGANISATIONS AND AGENCIES 

99. The proposal was supported by the Human Rights Commission (for sexual cases only, if the 
same judge pre-trial and at trial), the Police Association (cautiously, for all cases), Victim 
Support, the National Council of Women of New Zealand.  Submitters considered that the 
proposal could expedite matters and reduce the discomfort of the victim during the trial.76 

 

 

                                                             
 
72 Waitakere Anti-Violence Essential Services (WAVES) Trust (provisional on specialist training for judges in sexual 
cases), Wellington Women’s Refuge (for sexual and violent offences). 
73 Submission of Wellington Women’s Refuge. 
74 Submission of Wellington Women’s Refuge. 
75 Submission of Wellington Women’s Refuge. 
76 For example, submission of Human Rights Commission, at [3.3]. 
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100. However the following issues were noted with the proposal: 

 Concerns about the right to silence.77   

 Difficulties in restricting or being seen to restrict either party from putting their case 
“in full”, which may lead to appeals or allegations of miscarriages of justice. These 
concerns may be able to be overcome if the judge’s decision on which witnesses were 
required was informed by discussion and negotiation with counsel.78  

 The possibility of ‘horsetrading’ between the prosecution and defence, and their roles 
in opposition to each other, if there is to be consultation. There would need to be strict 
boundaries, guidelines and transparency (perhaps an independent third party) to sure 
that consultation does not become collaboration, particularly in putting together the 
case dossier.79 

INDIVIDUALS 

74. This proposal was supported by 50 individual submitters, including 28 submissions based 
on Auckland Sexual Abuse HELP’s detailed format.80 

75. Comments made in favour of the proposal included: 

 It would improve the efficiency of the process and reduce the delay before trial. 

 It would reduce the emotional impact of the trial substantially. 

 It would be beneficial to provide the judge with more information before trial. 

76. Several submitters commented generally on the problem of delay in the current system. One 
submitter who had been a complainant in a sexual trial commented: 

Adjournments in my case were very, very stressful on me and my family. … It feels like they [the 
defence] delay and delay as much as possible in the hope that the victim will give up and go 
away. And if adjournments are unavailable, then the system needs to ensure that the time of 
delay is as short as possible, weeks not months. The process needs to be more efficient. 
Emotional and financial costs of delays are huge to everyone. 

77. Individual submitters noted the following points about the operation of the proposal: 

 The defence and prosecution should supply their evidence to the court separately. 

 One submitter who has worked as an expert medical witness supported the proposal 
that the judge calls the expert witnesses.  

 The case dossier should contain statements from all possible prosecution witnesses; 
forensic reports and prosecution exhibits; statements from all possible defence 
witnesses, including the defendant; forensic reports and defence exhibits. The submitter 

                                                             
 
77 Submission of Human Rights Commission, at [3.2]. 
78 Submission of NZ Police Association, at 3. 
79 Submission of Sexual Abuse Support and Healing (SASH) Nelson. 
80 This included six who supported the proposal for all cases), one for sexual offences and other violence offences, one 
particularly the choice for the complainant about whether to give oral evidence or not, one for sexual offence cases 
only, one contingent on 3D Specialist judges also being implemented. 
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considered these dossiers should be provided independently to the judge and neither 
side should have access to the other’s case at the early stage. 

 The need to protect the victim’s privacy in personal details such as her address, where 
this is necessary to protect her safety. 

 The importance of full disclosure by the prosecutor and police to the defence. This 
submitter preferred that the pre-trial judge should not be the same as the judge 
presiding over the substantive hearing, because there may be pre-trial matters that may 
prejudice the trial itself, and there is the temptation for the judge to cherry-pick the 
evidence that is admissible. 

78. This proposal was opposed by five submitters, on the following grounds: 

 It places too much reliance on one individual, giving judges too much power and leaves 
the process open to abuse. The judge could be biased or pre-judge the case. 

 Allowing the judge to direct investigation of issues will escalate costs. 

 Concern that the dossier would be prepared by the prosecutor, and that the judge would 
decide which witnesses would be called.   

 As most of the Criminal Procedure Act 2011 is not in force yet (or just coming into force 
now), that Act should be given time to bed in, lest all of the changes undermine 
confidence in the system. 

 It could add to administrative delay; perhaps instead there should merely be oversight 
and approval of counsel’s decisions by a judge. 

SECTION 2E: PRE-TRIAL APPEARANCE OF ACCUSED AT CERTAIN COURT 
HEARINGS ONLY 

POSSIBLE REFORM 2E 

101. Unless a hearing potentially required the input of the accused, the issue would be 
resolved by the judge and counsel without a formal court hearing.  As a result, the 
only purposes for which formal court hearings would be held would be as follows:  

 for the entry of a plea after (and not before) legal representation was arranged; 

 for the purposes of the case review/callover stage, which would occur only if the 
defendant’s appearance was necessary to resolve the issue at hand; 

 for the purposes of pre-recording of evidence before trial, if any; 

 for trial; 

 for sentence; 

 whenever there was an application that the defendant be remanded in custody.  

102. This possible reform could apply to sexual offence cases only; to a specific range 
of offences; or to all cases. 
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SUBMISSIONS OVERVIEW 

103. In summary, this proposal was supported by some legal stakeholders, all sexual and 
family violence sector organisations and other organisations who commented, and most 
individuals who commented on it.  

104. Reasons in favour included reducing the potential for delay, reducing the stress on the 
victim, and saving costs.  Submitters in favour generally accepted that this proposal should 
not operate in a way to jeopardise a fair trial for the accused, and that the defence lawyer’s 
work should still be transparent to the accused. 

105. Arguments against the proposal were centred around the need for “open justice”, such 
that the accused should have an absolute right to be present at court appearances even if 
their active input is not required; there could be problems of communication between 
defence counsel and defendant; the defendant’s absence could reduce confidence in the 
process and generate appeals; and some defendants are difficult to coordinate with other 
than at a formal court appearance. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

106. This proposal was supported by the Criminal Bar Association, which considered that 
reducing the number of formal court appearances would be desirable, given that 
unnecessary appearances may interfere with defendants’ employment and incur transport 
costs. There may need to be occasions when a defendant’s counsel seeks a defendant’s 
appearance when not necessarily mandated; however a defendant who did not appear on 
such occasions would not be liable to arrest on a bench warrant.81 

107. This proposal was opposed by the NZ Law Society, which commented: 

 The accused can be excused if they do not wish to be present, but they should have the 
absolute right to be present at court appearances, even if only administrative, should 
they request this.82  

 Lack of attendance could mean that the accused person believes that the other 
participants are conspiring against them, which could lead to increased complaints and 
appeals and erosion of confidence in the system.83  

 There is also a problem with clients who go ‘AWOL’ due to lengthy delays between 
court appearances.84  

 Increased use of AVL equipment will result in a reduction in the number of accused 
physically present in court.85 

 

 

                                                             
 
81 Submission of Criminal Bar Association at 6. 
82 Submission of the Criminal Law Committee of the NZ Law Society at 5. 
83 Submission of the Criminal Law Committee of the NZ Law Society at 5. 
84 Submission of the Criminal Law Committee of the NZ Law Society at 5. 
85 Submission of the Criminal Law Committee of the NZ Law Society at 5. 
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COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

108. This proposal was supported by the Hutt Valley Community Law Centre, which 
commented that the procedures in the proposal would require codification based on core 
values of transparency of the law.86  

109. This proposal was opposed by the Whitireia Community Law Centre, which considered 
that the principle of “open justice” should trump any argument to limit defendant 
attendance to matters where the defendant will be potentially required actively to 
participate.87 

SEXUAL VIOLENCE SECTOR 

110. The proposal was supported by all sexual violence sector agencies that commented on 
it.88 The following comments were made in support:  

 It would provide a more streamlined process where delays are minimised; delays 
create anxiety, stress, and retraumatisation for the victim, for example from having to 
prepare multiple times.89 

 Limiting the exposure of the victim to the accused in pre-trial appearances would help 
to create a more supportive environment for victims.90 

111. Further points were made: 

 There should be measures in place to keep the defence lawyer’s work transparent to 
the defendant.  

 ARCS recommended that any cost savings gained should be directed into funding some 
of the other proposed reforms.  

FAMILY VIOLENCE SECTOR 

112. The proposal was supported by the two family violence sector agencies who commented 
on it: the Waitakere Anti-Violence Essential Services Trust (WAVES), and Wellington 
Women’s Refuge.  

113. Wellington Women’s Refuge noted that increased delays and court appearances impact 
negatively on the needs and wellbeing of complainants in sexual cases and other cases.  

 

 

 

                                                             
 
86 Submission of the Hutt Valley Community Law Centre. 
87 Whitireia Community Law Centre at [13].  
88 The National Collective of Rape Crisis and Related Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer 
Group (DSAC Nelson), Abuse & Rape Crisis Support Manawatu (ARCS), Auckland Sexual Abuse HELP (ASAH) and 
other organisations that made submissions based on ASAH’s submission, including Wellington Sexual Abuse Help, 
Project Restore, Counselling Services Centre, Women’s Self Defence Network.  
89 Submission of Auckland Sexual Abuse HELP and related submissions. Submission of DSAC Nelson. 
90 Submission of the National Collective of Rape Crisis and Related Groups Aotearoa. 
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OTHER ORGANISATIONS AND AGENCIES 

114. The proposal was supported by the Human Rights Commission, the Police Association 
(for all cases), Victim Support, and Nelson Women’s Centre. Submitters stated: 

 It would reduce the potential for delays due to non-appearance, and should generally 
streamline the progress of cases.91 The proposals are “sensible steps that in no way 
erode defendants’ rights but do have the potential to speed up and remove bottlenecks 
from the court system”.92  

 It would also make the system less complex and/or revictimising for victims. 93 

INDIVIDUALS 

79. This proposal was supported by 50 individual submitters, including 28 submissions based 
on Auckland Sexual Abuse HELP’s detailed format.94 

80. Comments made in favour of the proposal included: 

 Often the pre-trial process, including attendance at court, is very stressful for the victim 
so it would be an improvement to reduce the amount of time and number of occasions 
that there is a court hearing. Streamlining the process would reduce ongoing stress and 
trauma for the victim. 

 It would make trial preparation more efficient. 

 A submitter who had gone through a trial as an accused person stated, “I went to court 
many times only to sit there, wait, stand before a judge, say nothing and go home … 
distressing, pointless and costly (not just to the courts but to me personally as well – 
lawyer, travel, time off work etc.)” 

81. Submitters supporting the proposal generally acknowledged that it should only apply to 
formal issues where the accused’s input is not needed; it should not jeopardise a fair trial for 
the accused, and the accused should not miss out attending key appearances such as when 
the verdict is given or sentence passed; caution should be exercised where the defendant is 
not present. 

82. One submitter commented it was not necessary for the defendant to be present in court for 
remands in custody. 

83. This proposal was opposed by four submitters, and other submitters also raised issues: 

 The defendant should retain the right to attend all hearings, to avoid situations where 
they are being held accountable for the actions or inaction of their legal representative. 

 A query about how this process would apply to self-represented defendants. 

 One submitter stated that certain accused are unreliable and need to be made to come to 
court so their counsel can obtain updated instructions, for example. 

                                                             
 
91 Submission of NZ Police Association, at 3. 
92 Submission of Victim Support. 
93 Submission of Victim Support. 
94 This included nine who supported it for all cases, and one for sexual offences and other violence offences. 
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  Two submitters considered the accused should be required to attend every hearing. One 
commented that this carried an advantage for the victim, since if the accused sees the 
evidence at every stage, they may enter a guilty plea and the matter can be resolved.  
Furthermore, if decisions are made without the accused’s presence, this may cause 
complaints and appeals and therefore delay.  
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SECTION 3: CHARACTERISTICS OF THE TRIAL COURT 

COMMENTS ON ADVERSARIAL TRIAL SYSTEM  

SUBMISSIONS OVERVIEW 

84. This section sets out additional comments on adversarial and inquisitorial trial systems 
generally.  There is some overlap with the comments in this section and the following 
section, which discusses comments on sexual offending and sexual cases, Section 3A, which 
discusses submissions on who should determine the verdict, and Section 4A, which 
discusses how evidence is presented and who is in control of the process. This section 
should be read together with the following three sections. 

LEGAL STAKEHOLDERS 

JUDICIARY 

85. The Chief Justice commented that the proposals in the Issues Paper had significant 
implications for resourcing and that the “hybrid suggestions” would potentially be 
particularly difficult to implement. 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

86. The Criminal Bar Association noted that there have been some major recent miscarriages of 
justice in the sexual offending area (David Dougherty, Peter Ellis). They considered that our 
adversarial system is more desirable, and rather than looking at changing from an 
adversarial to an inquisitorial system, it would be preferable to improve the current system 
for both complainants and defendants.  

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

87. The Hutt Valley Community Centre noted that formal court procedures often re-victimise 
victims, in addition to victimising the offender/defendant. The Hutt Valley Community 
Centre supported the need for reform of trial procedures, but considered that it would be 
beneficial to have a locally tailored model rather than using international models on a NZ 
demographic. They also urged consideration of the concerns of Principal Youth Court Judge 
Becroft and the values which he was requested the Government use in reform. They also 
supported de-formalising the trial process, and the need for more culturally relevant 
procedures in the pre-trial and trial system, to reflect NZ’s unique indigenous and multi-
cultural values. 

INDIVIDUALS 

88. Two submitters who were family members of a victim both favoured moving to a more 
inquisitorial process, arguing based on their experience of being victims in the NZ justice 
system, that there needed to be a greater focus on “finding out what actually happened”. One 
stated “the truth is ignored and actively hidden by current court room practice”. He 
considered that the current adversarial system does not concentrate on the truth. The 
underlying principle is that the truth is best discovered by powerful arguments from both 
sides; however under the current (adversarial) system neither the judge nor counsel has an 
individual responsibility to find the truth. 
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89. Both commented that from their perspective the trial system was biased toward defendants, 
and the current process needed simplification and reducing in cost. 

90. One of those submitters commented that the current system was “not really a thorough 
examination of the evidence because it is only what the lawyers choose to show, in order to 
support their side … it really just seems to be a game between the lawyers on either side.”  
He also noted that in a criminal proceeding, the defence can be very aggressive and 
emotional, but the prosecution is required to be much less emotional, “so the defence is 
much more able to manipulate the fact finder with tactics that have nothing to do with the 
truth or evidence.” He considered that more could be done to assist victims understand the 
process and be given more respect throughout. He considered a more inquisitorial system 
would: 

 reduce the “gaminess and manipulativeness” of the adversarial system; 

 provide for an independent person, the judge, to decide what evidence is examined; 

 improve public confidence in the justice system, because the gaming behaviour is 
often reported in the media. 

91. A submitter who was a barrister commented in favour of the current system of testing 
evidence and fact determination through cross-examination. 

92. Another barrister commented that the current system is inefficient, slow, highly expensive, 
and does not deliver effective justice. He noted that the trauma and humiliation of rape is 
often exacerbated by the adversarial trial, which allows a complaint to be harassed, 
humiliated and dominated.  The reforms suggested would go some way to ameliorating the 
trauma that rape victims suffer in the system currently. 

93. The barrister commented that in his view the first reason why the legal system is costly and 
inefficient is the adversarial system. By experience and training the best person to inquire 
into the facts is the judge, yet in the adversarial system the judge is not involved in this 
process. Lawyers play the key and primary role in adducing and testing the evidence, so 
inefficient or less skilled lawyers on one side can skew the result in favour of the side with 
the more experience and able lawyer – a lack of equally skilled lawyers and financial 
resources can result in unfair and unjust outcomes. He commented “Instead of arriving at 
the truth, this procedure often obscures the truth.” Notwithstanding the duty on the 
prosecution to be fair and even-handed and the duty on counsel not to mislead the court, 
one side can “within legal ethics, obscure the truth and create doubt about evidence which 
defence counsel might know is in fact the truth.” He considered “Public unease in such cases 
is known, but often not coherently articulated.” He thought that “the ideal should be a 
system that results in innocent people being acquitted and, as far as possible, persons who 
have committed crimes, being convicted” – and the adversarial system tilts away from this 
ideal.  

94. The barrister considered that a judge going to the core of the issues, from the outset, should 
result in quicker, more efficient proceedings. It would mean that an unrepresented party 
would not be at such a disadvantage and this would be less likely to be an issue. It would 
make expensive legal assistance to all of the parties less of an imperative. 

95. A submitter noted that the primary purpose of a trial is to determine beyond reasonable 
doubt whether a charge is proven. 
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96. A submitter who was a lawyer considered that the best way to obtain justice is a rational 
judicial inquiry into the truth, and the adversarial system has much less chance of 
determining the truth, as the parties have virtually complete control over the evidence and a 
judge can only adjudicate at that trial. He considered “Our legal system has fundamental 
flaws that inhibit our courts from consistently determining what happened.” These were 
considered to be: 

 Adversarial style justice is a game to be won or lost. 

 Prosecutions sometimes fail not because the alleged offence did not happen but 
because the prosecution failed to prove something or ask a witness appropriate 
questions. 

 In the adversarial context no judicial officer (judge or counsel) is sworn to 
determine the truth; counsel’s duty concerning facts is only not to mislead the court 
and this can be complied with by being silent. 

 In the current system justice relates directly to the quality of the advocate. 

 Commissions of inquiry and coroners’ courts regularly and consistently dispense 
just decisions through inquiries into the truth. 

97. One submitter considered that there were few practical justifications for retaining the 
adversarial model; he commented it involves significantly greater time and cost and 
promotes a culture whereby offenders can go through the criminal justice system with little 
motivation to accept responsibility for their actions.  Personally he favoured an adversarial 
system combined with the ability to take into account any failure of the accused to give 
evidence (as is the case in the United Kingdom).  However he noted the Employment 
Relations Authority as an example of an inquisitorial tribunal operating successfully in New 
Zealand. 

98. A doctor of law and formerly a lawyer in Germany commented that regarding the 
adversarial system “there is no logical connection between combat and the truth.” He refers 
to the “mystical role of the adversarial system as the sure path to finding the truth” but sees 
this perception as being without a rational basis.  

99. One submitter suggested that “Judges should be obliged, after guilt is established but not 
otherwise, to treat pointless and ultimately unmerited exercise of rights protected to guard 
against false conviction (including cruel cross-examination or tactical delay or pleading not 
guilty or blackening the victim etc etc) as evidence of lack of remorse. The sentence should 
accordingly be substantially greater. This should be universally expected.” The submitter 
considered this would provide the right incentives and make up for deficiencies in 
procedure.  

100. One submitter noted “Most ordinary people find courts very frightening places. … I am 
well aware that an accused person has a right to a fair trial. … Victims have a trial too both in 
the sense of an ordeal, reliving the attack and in the sense of having their honesty attacked. 
… I am aware that evidence is supposed to be “tested” by cross examination, but I think 
there is a very blurred distinction between cross examination and outright bullying by 
defence lawyers.”  
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COMMENTS ON SEXUAL OFFENDING AND SEXUAL OFFENDING TRIALS  

SUBMISSIONS OVERVIEW 

101. This section sets out additional comments on the nature of sexual offending and sexual 
offending trials which did not fit squarely under any of the possible reforms.  However they 
should be read together with comments in other sections, particularly the previous section, 
and Sections 3A and 4A. 

LEGAL STAKEHOLDERS 

JUDICIARY 

102. The Chief District Court Judge considered that concerns surrounding trials for sexual 
offending should be addressed first through victims’ legislation and specific laws relating to 
how complainants give evidence, as these target the vulnerability of victims directly.95 Any 
wider reform of the jury trial system should be investigated after these reforms have been 
implemented and sufficient time has elapsed to review and assess the impacts.  

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

103. The NZ Law Society noted concerns about the degree to which victims of sexual crime 
and in particular children feel re-victimised by the court process.96 However they perceived 
that there was an irresolvable conflict in trying to address all issues simultaneously: reforms 
that promote the protection of the complainant and reduce re-traumatisation within the 
criminal justice process do not sit well with the right of a person accused of a sexual crime 
to robustly test the veracity of the accuser.  

104. The NZ Law Society also observed that the Issues Paper appears to proceed on the basis 
that every person who makes a complaint of sexual abuse is telling the truth, and did not 
recognise the percentage of sexual assault claims that are false.  The NZ Law Society 
considered that there is an incentive for false complaints to be made and pursued. The 
system must remain structured in a way which allows false complaints to be exposed.   

105. The NZ Law Society noted that at present complainants have little choice other than to 
lay a complaint or take no steps at all, and an alternative process with no criminal 
consequences may be useful, taking a rehabilitative approach to perpetrators. However 
when criminal consequences are the only outcome available to a complaint of any nature 
then a defendant’s right to properly test the evidence must be protected, and this must be 
given priority to meet the risk of false complaints and wrongful conviction.   

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

106. The Dunedin Community Law Centre considered there was a problem with the current 
system in terms of a lack of support for victims of sexual violence and their supporters, 
which contributes to the high attrition rate for sexual offence cases. They also noted that 
most victims know the offender or are part of the same family/social group or workplace, so 
victims may fear repercussions from reporting which contributes to low reporting rates. 
Another contribution is the fear of losing economic stability if a sexual offence is reported. 

                                                             
 
95 Submission of Chief District Court Judge at 3. 
96 Submission of the Criminal Law Committee of the NZ Law Society at 1. 



32 
 
 

Victims who do not report because they fear isolation, loss of economic independence, 
repercussions from their social groups, and more likely to suffer long term mental health 
issues than victims how do report.97  

107. More targeted research into why young women and Maori women are at greater risk of 
becoming victims of sexual violence is required (Maori women are victims at double the 
average of all NZ women), to investigate the barriers to reporting, and help communities 
develop better support systems. They also noted that vulnerable defendants (such as those 
with mental health/addiction issues, or women survivors of rape/sexual abuse) are often 
both victims and offenders; these women have a high incidence of self harm, substance 
abuse and mental health issues; they may feel that the justice system is so heavily weighted 
against them as offenders that they will not be supported as victims.  

108. The Dunedin Community Law Centre considered that the current adversarial system 
places the victim in a ‘win or lose’ situation where complainants are only able to respond to 
questions when giving evidence, and do not have the ability to tell their story. This system 
can be doubly traumatic for victims of rape, as rape is about the loss of power. The 
adversarial system is also problematic given that many offenders are known to their victim, 
and the may not want to see the offender sent to prison for a long time.98 

SEXUAL VIOLENCE SECTOR 

109. A number of agencies and groups in the sexual violence sector emphasised that there 
was a need for primary prevention of sexual violence, as well as reforms targeting the court 
process.  

110. The Roundtable on Violence Against Women noted that New Zealand has specific 
responsibilities to take measures to eliminate violence against women in line with our 
status as signatory to UN Conventions including the Convention on the Elimination of 
Discrimination Against Women and associated General Recommendations, and the Beijing 
Declaration and Platform for Action. 

FAMILY VIOLENCE SECTOR 

111. Waitakere Anti-Violence Essential Services (WAVES) Trust noted the strong 
relationships between sexual violence and family violence, especially in childhood sexual 
assault, and that sexual violence is often the last form of violence to be disclosed by victims, 
so many family violence victims are likely to have also experienced sexual assault or sexual 
control/coercion. In responding to family violence, a coordinated plan for community action 
is considered best practice. 

OTHER ORGANISATIONS AND AGENCIES 

121. A number of organisations noted the following points:  

 It is women and children who are the primary victims of sexual offending;99 

 The need for greater investment in primary prevention of sexual violence;100 

                                                             
 
97 Submission of Dunedin Community Law Centre at 2-3/ 
98 Submission of Dunedin Community Law Centre at 9. 
99 For example submission of Family Planning at [1] 
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 Relevant international human rights obligations, including CEDAW and the Beijing 
Declaration provide for the right to security of the person and freedom from violence.  

 The high attrition rate in sexual offending cases. 

122. The Human Rights Commission considered that on balance there was some merit in 
adopting aspects of both the adversarial and inquisitorial systems if it results in a more 
satisfactory outcome for victims of sexual offences.101  They noted the United Nations 
standards relating to victims’ rights, particularly article 5 of the United Nations Declaration 
of Basic Principles of Justice for Victims of Crime and Abuse of Power.   

123. The Police Association noted that many of its members working in sexual assault 
investigation were concerned at the low conviction rate of such cases. They agreed that this 
problem stemmed in great part from the fact that the consequences of conviction are so high 
that fact-finders are not willing to convict in cases they view as marginal in terms of degree 
of culpability or intent, or which lack elements of overt violence which might in a juror’s 
mind place the action on a par with the sorts of serious or life-threatening violence 
necessary to attract similar penalties for non-sexual offending.102 

124. The Tertiary Women’s Focus Group generally supported the Law Commission’s 
proposals, particularly a separate system with specialist workers. They noted that students 
are a particularly vulnerable group as they are away from their families and other social 
groups, may lack support systems, may be unaware of their rights, and are economically 
fragile and time-poor because of work and study pressures – so if they experience sexual 
abuse they may choose non-disclosure rather than having to relive their ordeal.  

125. The Mental Health Foundation commented about the severe consequences of sexual 
assault and domestic violence on the emotional and mental health of victims who are mainly 
women and children, such as losing their identity, ability to trust others, anxiety and fear, 
and social withdrawal. Freedom from violence is a fundamental condition for well-being. 
Sexual assault survivors should be able to expect reforms which reduce re-traumatisation, 
and enable their sense of safety and wellbeing to be built up as quickly as possible, 
particularly in cases which affect children.  

INDIVIDUALS 

126. One submitter questioned some of the assumptions and premises of the Issues Paper. He 
pointed to research by Cheryl Thomas in the United Kingdom on misconceptions about rape 
convictions by juries, indicating that they are higher than they are popularly perceived to be, 
which suggests that the Law Commission’s basis for referring to low conviction rates is at 
least contestable.  

127. A number of individual submitters gave general support to all of the Law Commission’s 
proposals. These submitters generally favoured a move to make the trial process more 
inquisitorial as this was perceived to be more supportive and less traumatising to victims.   

                                                             
 

100 For example submission of Family Planning at [9] 
101 Submission of Human Rights Commission, at [1.4]. 
102 Submission of NZ Police Association, at 2. 
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128. Several submitters noted the need to prevent sexual violence and work with sex 
offenders to prevent reoffending, including using social change and systemic models rather 
than an isolated and reactive response.  

129. A number of submitters commented on the long-term nature of the harm to victims 
resulting from sexual offending. One submitter who was a nurse referred to “low self 
esteem, involvement with drugs and other life threatening behaviours, impacts on social 
relationships/parenting” and impacts on those victims’ children. 

130. One submitter, a PhD in Criminology who had undertaken research on sexual assault 
victims, commented that the current justice system, in its “one-size-almost-fits-all” 
application, operates with a disregard for the long-term health consequences of sexual 
assault victims, and court processes contribute to the undermining of their health.  

131. This submitter commented on the research on these impacts and on what is effective at 
reducing secondary victimisation through the court process. She outlined short term effects 
such as feelings of shock, hysteria, disbelief, disgust, fear, guilt, confusion, and feelings of 
powerlessness; these are exacerbated by social forces and the threats and force used during 
rape. Common experiences in the short term are sadness, suicidal thoughts for some, not 
going out, having trouble sleeping, not enjoying their relationships, and intrusive thoughts. 
There may be physical effects including injuries, sexually transmitted infections, possible 
pregnancy, as well as somatically-induced effects such as back pain, tension headaches, skin 
disorders, and other effects which are a consequence of severe stress on the immune 
system. There is also the well-documented possibility of self-harm, and alcohol or drug 
overuse in order to displace intrusive thinking. Long-term effects in the recovering phase 
often include depression, decreased functioning, sleep disturbances, mood swings, denial, 
sexual dysfunction, phobic reaction, preoccupation with the event, fear of solitude or 
withdrawal/social isolation. She emphasised that the mental injury is hardest to recover 
from.   

132. Two submitters who were clinical psychologists emphasised the inappropriateness of 
the current adversarial system for determining charges involving sexual offending against 
children, noting that such cases commonly involve the absence of other witnesses, a lack of 
corroborating evidence, and pitting the word of one person against another. They observed: 

  The traumatisation that complainants experience due to the frequently lengthy, aggressive 
and confusing cross-examination, which exceeds that of other offences.  

 The high rates of acquittal, low rates of proven guilt, and low rates of disclosure of sexual 
assault.  

 They considered that the trial process is particularly disadvantageous to complainants in 
sexual cases, and especially to child witnesses, for these reasons: the use of misconceptions 
about child sexual abuse by lawyers and jurors, and the propensity for defence counsel to 
use misleading, developmentally inappropriate and confusing cross-examination strategies 
with such witnesses, the tendency of jurors to require corroborative evidence to convict, 
and the lack of use of discretionary provisions by judges.  

 Unsuccessful prosecutions in an inadequate system carried a fiscal cost.  

 The majority of sexual offences prosecuted have child complainants. In child sexual 
offending cases where there is no conviction, the complainant may be further traumatised 
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by the perception of a “wrongful acquittal”, and it will reduce the likelihood of their 
reporting and being willing to give evidence in respect of future victimisation (the risk of 
which is increased by prior victimisation). Where guilty defendants are not convicted, they 
are impacted because they will be unlikely to seek or receive treatment that could assist 
them to avoid future offending. This also increases the risk of ongoing victimisation of 
vulnerable children and adults.  

133. The submitter who had undertaken PhD research noted the disjunct between elements 
that have been identified as essential to assisting victims’ recovery (such as empathy and 
emotional support, assistance to maintain or regain control and overcome feelings of 
powerlessness and allowing the victim the right to make choices in her own time, treating 
the victim as separate from the rape, a non-judgemental response, addressing issues of 
perusal safety, addressing guilt) and what occurs during the court process.  She noted that 
“Non-belief is the response which is particularly strongly associated with secondary 
victimisation.” She referred to her PhD study, which included 54% of comments that were 
strongly-worded expressions of dissatisfaction with court processes.  She noted a comment 
from a medical practitioner who mentioned patients had flashbacks to the trial more than 
the rape.  

134. The submitter referred to a number of recommendations that emerged from her PhD 
research; some are referred to elsewhere in this summary, but the remaining key points 
concerned the availability of alternative means of giving evidence (screens and video links), 
limit delays before coming to trial and delays at trial; facilities for victims at court; needing 
more support, information and better victim preparation for court, including more and 
better quality time with the Crown Prosecutor (a common, significant concern; medical 
practitioners as well as victims mentioned this); female court personnel; and other 
recommendations.  

135. Many submitters commented about the difficulties for the victim of the current jury trial 
system and in favour of alternative processes for sexual cases. Many submitters observed 
how traumatic, distressing and revictimising an experience a trial can be for a sexual victim, 
especially a child victim. Many expressed a desire to reduce the negative effects of the 
complaint and trial process, especially the emotional and psychological costs. These 
submitters included victims commenting from their own personal experience as well as 
people who work in the area such as psychologists, counsellors, educators. 

136. A common point from victims of sexual violence was a lack of faith in the formal system 
to deliver just outcomes. Many stated that they would not go through the current criminal 
justice system because it was perceived to be so traumatising and unsupportive, or if they 
had been through the system, they would not recommend the process to others.  They also 
commented on the barriers to reporting offending and entering the formal criminal justice 
system. Some submitters who had experienced sexual offending stated they were reluctant 
to report it or would never report it. Some stated this was because they perceived the 
process was too humiliating, unsupportive, and unsafe, and they were concerned they 
would not be believed.  

137. Another common point was the concern to seek a response to prevent the offender from 
going on to offend against others. One submitter summed this up: “The cases that reach the 
court demand extraordinary courage from the victim [to] have to relive the experience and 
often does it because they want to stop the cycle and save others from the devastating 
experience, because of this the cases that reach Court are probably only the tip of the 
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iceberg. It is important to deal with “breaking the cycle”.  There was a general concern to 
reduce the rates of reoffending.  

138. Some comments by sexual offence victims and their families about their perception of 
the criminal justice system included: 

 “all too often the victim of the crime would NEVER go through the justice system, as they 
think (and rightly so) that it is just another way for them to be victimized. The court 
process for sexual violence victims is not nice, helpful or ethical.”  

 “I am a survivor of sexual violence and would never report it due to the way the current 
legal system victimizes survivors.” 

 In respect of the case of a family member that did not proceed because of a lack of evidence: 
“in her mind, she will always be a victim because ‘justice’ was never served and this guy is 
still out there scot-free to do this to someone else.” 

 “[My case] didn’t even see the courtroom and I am left outraged and lack serious 
confidence in our law enforcement.” 

 “As a teenager going through this process I felt extremely powerless and not really part of 
the process at all.” 

 One submitter commented about clients who were victims of child sexual abuse: “Many of 
them are reluctant to seek justice through the criminal system because the fear the 
processes, feel out of their depth when navigating such an intimidating system, and are 
reluctant to send the offenders, often family members, to jail.” The submitter commented 
that the system needed to become more accountable and accessible to victims, with less 
retraumatising effects. 

 One submitter spoke about the way that she was shunned from her family after reporting 
sexual assault by a family member “as I was meant to have kept it within the family unit” – 
she now suffers from depression and post-traumatic stress disorder. She stated “I believe 
the system does not work for victims and I have actually recommended to other victims not 
to report it to the police. I would feel different if these changes were made.” 

 One submitter who was a victim who had gone through a trial which had resulted in guilty 
verdicts on all counts: “it was a horrendous, long, arduous, disempowering, re-traumatising 
and re-victimising process. … I wouldn’t recommend going through the current justice 
system [as] you have to be superwoman in order to cope. … If a crime is committed against 
you, everyone should have the right to seek justice for that wrong, to not be faced with the 
huge mountain that is our current justice system.” 

 “I find the idea of taking [the complaint] to court overwhelming to say the least, making this 
process less scary and confronting would help people like myself find this process easier.” 

 From a support person for a young child who was a complainant in a sexual trial: “the legal 
and sentencing systems deepens the trauma and adds in the most cruel way to what is in 
effect a second “sentence imposed on the victim”. These harms are delivered by way of time 
taken, compromise, humiliation and ridicule all without the support that is meantime given 
the criminal and in a public arena while the prisoners’ rights are protected.” 
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 “I feel the enquiries and investigation could be more inclusive between the victim and 
offender, giving both the strength to tell the truth and the confidence to move forward with 
greater knowledge as to why and where the real fault lay.  … I feel a case like this could be 
dealt with in a far more civil environment, a more open forum with more discussion and 
closure. The way it is the victim walks down the street, sees the offender and wants the 
earth to open beneath her. Does ‘not guilty’ mean what you did was fine and acceptable in 
society?” This submitter also described other intra-familial offending in her small 
community, to which the offender pleaded guilty and is now in jail, while the victim had no 
support from family and now lives alone: “Could this have been sorted in a different 
environment, where people can speak freely, get the pain and hurt out. This man has no 
idea of the pain the girls felt because of his violation as he doesn’t see what he has done is 
that bad.” 

 “The victim is never a part of the trial; they are just told where to stand, what to say and 
who they are saying it [to]. Sometimes years will pass without knowing much at all then all 
of a sudden you are summoned and told that you have to give evidence now. You meet 
these lawyers that are apparently your lawyers but you have never met them before and 
you are giving evidence at a trial you literally know nothing about or what the heck is going 
on and who is who and what the charges exactly mean and why they have charged with 
some things and not others. When you aren’t involved you feel used. You feel like you’re a 
tool … It’s about power and control that they have lost. To have the justice system steal it 
from you and order you round and make you say things in a case that is no longer 
belonging to you doesn’t help. … 
 
I wouldn’t ever consider going through that again. It gave me no power, no closure, no 
reassurance. It wasn’t even my case. I was just a witness. If anything at all the victims need 
to have more involvement in the case, instead of just people telling you we are going to 
court because of this; we’ll let you know what happens, then you must come now and say 
this and we’ll let you know how we went on.” 

 One submitter, who had been through the criminal justice system as a victim, stated: 

I am a survivor of childhood and adult rape 

I was a victim of a crime that changed my life and that of my family.  

I was a victim of a system that nearly destroyed my life and that of my family.  

I have been through the judicial system 7 times in my life.   

Going through a trial is like running the gauntlet to find justice.  Here is testament of what 
it was like for me just sitting in the witness box trying to explain to the jury about having 
an outta body experience where I was floating above it all and looking down watching 
what these men were doing to me.  How I remember screaming and fighting like a 
cornered cat trying to get away but to no avail.  How do I explain to the jury about being 
told to shower, but getting frustrated and angry because I was unable to get the hot tap to 
work.  How do I explain trying to scrub the ugliness off my body.  How do I explain my 
anger in finding my dress in a crumpled heap on the floor and the share frustration that I 
was unable to remember what I did after I was dropped off at my house.  The only memory 
being that I ignored his words SORRY […], getting out of his car and walking to my front 
door of the house, unlocking it and that’s it.  What did I do after that?  All I know is that I 
am here today.  There was no expert witness called by the crown to help explain all that to 
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the jury.  I was told that I had to become the expert witness.  How could I do that when I 
didn’t even understand half the reasons why I did or didn’t do the things that people would 
expect someone to do in a situation like that.  I know I totally confused the jury with my 
half assed attempts.  I was so totally confused myself I didn’t understand why this had 
happened to me…….why I couldn’t fight them, why I couldn’t tell someone and why I 
couldn’t make them stop.  There was no one who could give me the reason why.  I then 
became a defense witness.  I was slammed around that court room like a tennis ball.  But 
what angered me more than anything else was that those defense lawyers were allowed to 
do it.  It appeared to me that court room did not belong to the judge.  It felt like he had 
absolutely no control within his own court room.  I was continually referred to as nothing 
but an uneducated, vindictive, sex crazed liar that got off on police uniforms.  How the hell 
do you defend yourself against that sort of stuff?  How do you defend your credibility as a 
person but more importantly as a woman.  The question I asked back then was who the 
hell is on trial here?   

This “story” is really no different to thousands told on a daily basis, lives are destroyed over 
and over again because of the processes.  Dealing with the “abuse” is difficult enough but 
then to go through this process slowly kills off any hope of finding peace and normality. 

SECTION 3A: VERDICT DECIDED BY JUDGE ALONE OR JUDGE AND TWO 
TRAINED JURORS 

POSSIBLE REFORM 3A 

139. The facts in a trial would be decided either by a judge sitting alone or by a judge 
and two jurors, who would be selected to sit on a number of cases for a fixed term and 
receive some training before assuming the role.  The jurors would sit on the bench 
together with the judge, and would receive a copy of the case dossier prior to trial so 
that they as well as the judge were familiar with the evidence. The judge and jurors 
would deliberate together as a joint panel.  

140. There are three different options for using a judge and two jurors to decide the 
facts in a trial: 

1. Sexual offences only; 

2. A specific range of offences thought to be particularly problematic; 

3. All cases currently able to be tried by jury. 

SUBMISSIONS OVERVIEW 

141. In summary, the proposal for verdicts to be decided by judge and two trained jurors or a 
judge alone was generally supported by sexual and family violence sector organisations and 
other organisations who commented, and many individuals who commented on it. It was 
opposed by most legal stakeholders and a number of individual submitters. This was one of 
the areas that received the most attention from submitters.   

142. Reasons in favour of a judge and two jurors included the ability to train and educate the 
decision-makers in a way that is not feasible with a large jury pool, in an area where 
specialist participants are important; retaining some community involvement in the verdict; 
evidence that judges generally do not dominate lay peers in mixed panels; juries having 
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difficulty with complex expert evidence; removing the need for expert evidence (about 
sexual offences) in each individual case; faster, more efficient presentation and 
consideration of evidence; simplification of trials and cost savings from this; reducing the 
opportunity for lawyers to exploit the emotions of jury members; and facing a smaller 
number of decision-makers is less intimidating for complainants and witnesses and 
preserves privacy better.  

143. Comments about the operation of the proposal included queries about the selection 
process and criteria for jurors; the importance of training jurors and queries about the 
nature of the training; concerns about possible bias or political influence in training; and the 
need for diversity and culturally appropriate knowledge among jurors. 

144. Arguments against the proposal included the need for a review of the jury system in its 
entirety first; difficulty in implementation of the proposal including problems recruiting 
jurors; concerns the jurors may defer to the judge; concerns that the proposal would lead to 
perceptions of there being ‘two justice systems’ if it only applied to sexual offences; jurors 
regularly sitting on trials could be more likely to develop prejudices (particularly against 
overrepresented groups); judges currently having no special fact-finding ability and being 
subject to the same stereotypes as jurors; and jurors’ misconceptions could be addressed by 
training in the current system. 

145. A minority of submitters preferred a judge alone trial; reasons given for this included it 
being more practical to train and educate judges in an ongoing way rather than jurors. On 
the other hand a number of submitters indicated that a judge alone decision would be 
inappropriate for sexual offences as it would reproduce the power dynamics of the 
offending. 

146. The main arguments made against the use of the current jury system were the 
complexity and length of modern trials which can be difficult for juries to follow; some 
jurors having trouble evaluating evidence and/or maintaining objectivity, and making 
decisions not based on the evidence; court hearings are unfamiliar processes to jurors and 
they have no training to deal with evidence including complex and often conflicting expert 
evidence and submissions; the lack of transparency in jury decisions; jury members may be 
overly influenced by graphic evidence, hearsay or otherwise prejudicial evidence, so 
relevant evidence must be kept from them in case they use the information inappropriately; 
juries are not representative of the community as most professional people excuse 
themselves; juries do not make decisions based on the evidence; concerns about the 
operation of juries in smaller centres and the possibility of intimidation or knowing people 
involved; and public disquiet at certain recent jury decisions. 

147. Some submitters also emphasised the need to retain the current jury system because 
certain functions were important: retaining active participation of citizens in the criminal 
justice system; the need to avoid the perception of the criminal justice system as elite and 
detached from ordinary people; the need for a cross-section of society and plurality of 
views; juries bring “community values”; juries have fresh perspectives and are not jaded or 
desensitised; juries are generally objective and make the right decisions; and better 
decision-making from a group of twelve rather than three. 
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LEGAL STAKEHOLDERS 

JUDICIARY 

 The Chief Justice commented that the proposals in the Issues Paper have significant 
implications for resourcing and that the “hybrid suggestions” would potentially be 
particularly difficult to implement.103 

 The Chief District Court Judge considered that more investigation was needed into reform 
of the jury system in its entirety, to identify and assess all of the potential impacts, costs 
and benefits. Doubts about the operation and efficacy of jury trials for one class of offending 
should not automatically be attributed to the entire system. No significant investigation of 
the jury system has occurred in over a decade, since the last Commission report in 2001, 
which found the jury trial system to be valid.  Concerns surrounding trials for sexual 
offending should be addressed first through victims’ legislation and specific laws relating to 
how complainants give evidence, as these target the vulnerability of victims directly.104 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

148. The NZ Law Society and the Criminal Bar Association did not support this proposal, for 
the following reasons: 

 The importance of the rights of citizens to sit on juries and participate in the criminal 
justice system. The jury allows the community to be actively involved in the justice system, 
which would be greatly limited by only having two jurors sitting with a judge.105 

 In the case of a judge sitting with two jurors, the jurors may defer to the judge given their 
inherent power imbalance.  This has been seen in practice in the way the Parole Board 
operates – lay members very rarely make any comment, let alone directly disagree with the 
presiding judge.106 

 If there were semi-professional jurors receiving training, this raises the question of who 
would train them and what the training would be. There are dangers of the state having 
improper influence in the choice and training.107 Political or pressure groups may lobby for 
their representatives to be appointed, who may be biased, and to influence training.108  

 The fact-finder should not be provided with the case dossier prior to trial as this breaches 
the right to a fair trial, and is prejudicial to the defence as the fact-finder would read the 
evidence of prosecution witnesses such as the complainant without the evidence being 
tested by cross-examination, which creates a risk and perception of predetermination.109 

                                                             
 
103 Submission of Chief Justice. 
104 Submission of Chief District Court Judge at 3. 
105 Submission of the Criminal Law Committee of the NZ Law Society at 6. 
106 Submission of the Criminal Law Committee of the NZ Law Society at 6. Submission of the Criminal Bar Association 
at 7. 
107 Submission of Criminal Bar Association at 7. 
108 Submission of Criminal Bar Association at 7. 
109 Submission of the Criminal Law Committee of the NZ Law Society at 6. 
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 Regarding the appointment of lay jurors under the proposal, there would need to be 
criteria for this, but it is unlikely that the lay members available for this position would 
represent the same wide cross-section of the community as currently serves on juries.110 

 Judges have no special ability to determine facts.111 

 Jurors may in fact not hold or be influenced by certain myths, for example myths about 
whether it is normal for victims of sexual abuse to delay making a complaint.112 

 Juries have the advantage over a judge of coming afresh to the criminal justice system. 
Judges are reliant on the Police being truthful and reliable, while jurors are more 
suspecting, less deferential and more sceptical. 113 

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

149. Most legal stakeholders did not support this proposal. It was supported by the Equal 
Justice Project at the University of Auckland. 

150. Arguments in favour included: 

 Statistics show that the current jury system does not provide positive results for rape 
victims; change is needed towards a system which has the ability to educate those tasked 
with determining guilty as to the untruth of rape myths. The lay assessor system would 
enable training and educate of decision-makers, which is not feasible or cost-effective with 
a large jury pool.114 

 Including lay jurors would retain the importance of community involvement and avoid 
decisions being made purely by the judiciary, which was preferable; the current twelve 
juror system is largely symbolic.115 

 Research from European systems has shown that judges generally do not dominate their 
lay peers in mixed panels, but rather lay persons felt involved and did not experience 
inappropriate dynamics or inequality in the process.116  

151. The Whitireia Community Law Centre did not support this proposal, since they 
considered that jurors’ myths and prejudices could be addressed through training offered to 
jurors.117 

152. Regarding whether this proposal should apply only to sexual offending, to certain types 
of offences, or to all offences, the Equal Justice Project presented a split view: one view they 
presented was that this proposal should apply to all or a significant number of cases; if the 
only cases it applied to were sexual offending, there may not be enough suitable people 
willing to be decision-makers. They also suggested that there could be levels in the system 
so that the more serious the crime, the more judges and lay people could be required.118 On 

                                                             
 
110 Submission of the Criminal Law Committee of the NZ Law Society at 6. 
111 Submission of Criminal Bar Association at 7. 
112 Submission of Criminal Bar Association at 7. 
113 Submission of Criminal Bar Association at 7. 
114 Submission of the Equal Justice Project at 2, 5. 
115 Submission of the Equal Justice Project at 2. 
116 Submission of the Equal Justice Project at 3. 
117 Submission of Dunedin Community Law Centre at 7. 
118 Submission of the Equal Justice Project at 4.  
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the other view the concern about whether there would be adequate numbers of people 
willing to decide only sexual cases was sufficient to nullify the proposal as an option. 

SEXUAL VIOLENCE SECTOR 

153. The proposal was supported by Abuse & Rape Crisis Support Manawatu (ARCS), Doctors 
for Sexual Abuse Care (DSAC), a template submission made by Te Ohaakii a Hine – National 
Network Ending Sexual Violence Together (TOAH-NNEST)– Tauiwi Caucus, Te Ha O Te 
Whanau Trust, Whangarei Rape Crisis Group, Stop Demand, Rape Crisis Dunedin, Auckland 
Sexual Abuse HELP and other organisations that made submissions based on Auckland 
Sexual Abuse HELP’s submission.119  

154. Auckland Sexual Abuse HELP supported the proposed reform, for the reason that many 
of the general public hold widespread myths about sexual violence; so specialist 
participants are important for the process.120  

155. ARCS did not have a firm view as to whether it should be a judge sitting alone or with 
two jurors, but believed that the current system of jury trials is not appropriate for sexual 
offences.  

156. DSAC commented that the difficulties of the jury system outweigh any theoretical 
contribution of the jury model: prejudices, myths and stereotypes of jury members cannot 
be effectively counteracted; juries have great difficulty assimilating complex scientific and 
technical material, such as complex medical expert evidence; complicated rules of evidence 
are required for jury cases; juries’ decisions are not transparent as they do not give reasons. 

157. The National Collective of Rape Crisis and Related Groups Aotearoa supported the move 
to trial by judge alone for sexual offence cases. They believed that “the advantages of having 
a collective process of decision-making are only applicable if a minority of the group holds 
biased perceptions. In the case of sexual offence trials it is clear that rape myth acceptance 
would be held by a majority of jurors and so this collective process would not be effective.”  
They suggested that it would be much more effective and more practical to focus on the 
consistent and ongoing education and training of judges who would be presiding over 
sexual offence cases, rather than attempting to educate jurors or lay assessors.  

FAMILY VIOLENCE SECTOR 

158. The proposal was supported by all family violence sector agencies that commented.121 

159. While supporting this proposal, WAVES considered that the inclusion of the two trained 
lay jurors is a necessary safeguard so that the judge is not seen to have too much power in 
the process, since based on the other reforms the judge will otherwise have a great deal of 
control and direction in the case.122 

                                                             
 
119 These organisations included Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, 
Women’s Self Defence Network.  
120 Submission of Auckland Sexual Abuse HELP at 3A.  
121 The Waitakere Anti-Violence Essential Services (WAVES) Trust (provisional on specialist training for judges in 
sexual cases), Sexual Abuse Support and Healing (SASH) Nelson, Rotorua Safer Families (for sexual offending cases), 
Wellington Women’s Refuge (for sexual and violent offending), a template submission made by South Auckland 
Family Violence Prevention Network, Te Rito Rodney (family violence prevention network), Kaikoura Violence-free 
Network, Blow the Whistle on Violence. 
122 Submission of WAVES at 6. 
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160. SASH Nelson considered that the judge and jurors would need to be trained in issues 
around sexual offending and receive ongoing training. 

161. Wellington Women’s Refuge noted that misconceptions and biases held by many jurors 
(which are often exploited by defence counsel to undermine a complainant’s reliability) and 
the current complexity of evidential rules affect the ability of the system to deliver a just 
verdict. They believed this reform would lower the attrition rate for sexual offences and 
negate the need for expert evidence for the jury in each individual case. 

OTHER ORGANISATIONS AND AGENCIES 

162. This proposal was supported by the Human Rights Commission (for sexual offences 
only), Nelson Women’s Centre, a template submission made by Heretaunga Women’s 
Centre, Palmerston North Women’s Health Collective, North Shore Women’s Centre, 
Horaparaikete Ahu Whenua Trust, Womens’ Centre Waitakere, and a template submission 
made by Family Planning, the Victoria University of Wellington Students’ Association, the 
Eating Difficulties Association Network (EDEN), the Auckland Coalition for the Safety of 
Women and Children. 

163. The Human Rights Commission considered that juries brought a greater plurality of 
views to their decision-making that reflected greater community experience and 
understanding. This is underscored by the lack of diversity and gender representation 
among judges.123 The Commission considered that there was substance in the view that 
before any changes are made to the jury system, the replacement must be demonstrably 
better, they also recognised that victims often feel peripheral to a process which is directed 
mainly at proving the case against the offender.  They also noted that a judge may be subject 
to the same stereotypes as a group of jurors.124 

164. However, the Human Rights Commission considered that a judge and two jurors may be 
a more appropriate way of dealing with cases of sexual offending, especially if the lay jurors 
have some training. They did not support the proposal being extended beyond sexual cases 
at this point.125 

165. The Police Association considered the proposal would allow for a more streamlined 
process, more efficient presentation and consideration of evidence, and would be 
particularly beneficial in sexual offence trials. 126 They considered this proposal could apply 
to all types of cases; there may be difficulties in restricting such a change to sexual offences 
only, if it led to perceptions and criticisms that there are ‘two justice systems’.  

166. Some members of the National Council of Women favoured five jurors rather than 
two.127 

167. Victim Support did not have strong views on this issue, except to endorse any reforms 
that will improve the accuracy of verdicts, and steps to reduce the likelihood of verdict 
decisions being made on the basis of jury fatigue, prejudice, or reduce the complexity of 
trials (e.g. laws about evidence).  

                                                             
 
123 Submission of Human Rights Commission, at [1.3]. 
124 Submission of Human Rights Commission, at [4.2]. 
125 Submission of Human Rights Commission, at [4.3]. 
126 Submission of NZ Police Association, at 2. 
127 Submission of the National Council of Women of New Zealand. 
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168. One submitter queried how the jurors would be selected.128 

169. JustSpeak did not express a view on the merits of jury trials as opposed to judge-alone 
trials, but commented about the possible impact of limiting jury trials on the perception of 
the criminal justice system. They considered that the removal of conventional juries may 
amplify those who claim that our justice system is detached and disconnected from ordinary 
people, undermining confidence in the justice system and encouraging groups that favour a 
more punitive approach. Juries create a perception of the public as being at the centre of our 
system, which is a useful way in which criticisms of judges and the justice system can be 
met. Therefore there is a concern that the justice system may appear to be (even if not true 
in practice) more separate from the lives of ordinary people, and greater criticism of judges 
for being “soft on crime”, or the system being caricatured as elite and removed from modern 
realities.  Therefore if these changes are implemented, this needs to be done with attention 
paid to the possible change in perception and to ensure that the system is connected to the 
general populace and jurors are chosen that represent our diverse community. 

INDIVIDUALS 

170. This proposal was supported by 413 individual submitters (including 344 short format 
and 28 detailed format submissions based on Auckland Sexual Abuse HELP’s submission).129 

171. Comments made in favour of the proposal included:  

 A submitter who was a District Court Judge commented that the use of question trails and 
mandatory directions to juries would be simplified with jurors who could be trained to 
understand evidential rules and assumed to bring that skill to the decision-making process. 

 Having more than one person making the decision would support public confidence in the 
decision (compared with a judge-alone trial). 

 Even an experienced judge may lack knowledge of the particular matters to be tried; for 
instances issues of technology, science, medicine, or financial accounting. Assessors could 
be drawn from a panel on which they have been categorised through their experience in 
particular matters to be featured in the trial. 

 Submitters who were forensic doctors who worked with sexual assault victims commented 
that this proposal would only work if judge and jurors were trained (i.e. specifically for 
sexual assault trials). 

 These submitters also stated that consideration needs to be given to how jurors are chosen; 
with a smaller set of jurors it will be more challenging to get a range of people from 
different sectors of society. 

                                                             
 
128 Submission of the National Council of Women of New Zealand. 
129 This included one supporting the proposal for sexual and family cases, one with judge-alone for less 
serious/complex cases, one for all cases currently able to be tried by jury, compulsory for certain offences, two for 
“problematic offences”, four for all cases, one for domestic violence cases involving adults, one for sexual cases and as 
an option for all trials, one for sexual and domestic violence cases, one for sexual offences only, one for some cases, 
one who supported but wanted a larger jury if the offence was serious enough, two for sexual cases, provided the 
judge and jurors were trained, one for all cases unless the defendant requests a full jury trial, one for judge plus two 
jurors, not judge alone, one for judge alone for sexual cases. 
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 The procedure would be much more efficient, and shorter, since there is no need for jury 
direction on the evidence, permitted modes of reasoning, and the elements of offences.  

 It would allow the opportunity to bring culturally appropriate knowledge into the process, 
e.g. Maori knowledge; so Maori defendants and complainants would be able to feel that 
their world (i.e. the context for the abuse or assault) would have a chance of being 
understood. 

 The proposal offered a good balance between “everyday people” who were not seeing cases 
day in, day out, who had a fresh perspective and were not desensitised, and a judge who is 
more experienced/qualified. In addition, two “random” people was less intimidating and 
frightening for the complainant to face than twelve people. 

 The proposal removes or at least reduces the opportunity for addresses by lawyers 
designed to play on the emotions of the jury. 

172. One submitter was the victim of a non-sexual violent offence (injured as a police officer 
while on duty). There were two trials, the first which had a hung jury and the second in 
which the jury returned a not guilty verdict. She considered that her case was a 
straightforward one to which there was no defence, and yet the accused was acquitted, and 
she feels “completely let down”. She stated: 

There is no place for juries in a creditable justice system. Where else in western society do 
we leave such important decision making up to a group of unqualified, untrained 
individuals that we pluck off the street with the only criteria being that they don’t have a 
criminal record. We have no real idea of their values, morals or prejudices and how this 
may affect their decision making. They have absolutely no accountability for the decisions 
that they make. They are not required to explain or justify how they arrived at those 
decisions. Even if they were they wouldn’t be able to deliver because they don’t have the 
knowledge or training to do so. And we call this Justice? Personally I call it a lottery. … 

If you are serious about better processes to serve the interests of justice you would begin by 
replacing juries with trained professionals that have ownership and accountability for the 
verdicts they deliver. 

173. One submitter, who supported professional jurors, described their experience as a juror 
on a rape case: 

As soon as we sat down to deliberate, the Foreman wanted a show of hands as to guilty or 
innocent on the most serious charge of rape of a minor. All except me said guilty. I said no 
because I wanted to discuss it properly. 

The other jurors also immediately decided that if he was guilty of one charge, he was guilty 
of them all. I tried to engage a discussion about it as I was alarmed at the speed of the 
proceeding as it wasn’t as simple as that IMO. 

… Anyway I could not get any of them to discuss anything properly. The woman and some 
of the men were saying oh the poor girls etc and even though I tried to remind them to 
leave their emotions out of it, I couldn’t shift their mentality. It wasn’t necessarily that I 
thought he was innocent, but I was concerned at the lack of evidence and felt we needed to 
go through each count carefully. It just seemed horribly rushed. 
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I had no choice but to cave in and go with them. We had lost one juror already to ill health 
and for me to hold out would have been useless and I couldn’t stomach being the cause of a 
retrial. 

The Foreman pulled the pin after only an hour to decide 13 counts and the person who 
came to the door seemed shocked at the swiftness of it. 

When the judge read the guilty verdict I actually cried. Not for the defendant, but because 
the process felt horribly flawed to me and the weight of my involvement and the serious 
consequences weighed heavily on me. 

174. One submitter considered that it was not appropriate that a judge alone preside “since 
this can re-create for the complainant the power dynamics of past experience of sexual 
abuse/violence.” 

175. One submitter had been a defendant in a sexual trial, in which he was convicted for 
offending he states he did not commit, a conviction which was quashed on appeal. He did 
not express a view on the proposal but described his personal experiences of the present 
system. He described perjury by witnesses, as well as an emotional outburst by a juror, 
bullying behaviour among jury members, and jurors being in an employment relationship. 

176. One submitter considered that two lay assessors might be sufficient for minor cases but 
perhaps there should be a larger number for major cases. 

177. Submitters made various comments in relation to training of the jurors. One submitter 
considered that jurors should be assessed for suitability including consideration of their 
critical thinking ability, and should also receive sexual abuse awareness training, before 
being permitted to sit. One submitter commented that their training should be interactive, 
and specific to the offence(s) being considered. 

178. Submissions made various arguments against the current jury system: 

 Modern trials can be highly complex and lengthy, and use a great deal of resources for 
jurors, court staff and judges.  

 A barrister commented that jury composition is based on an “arbitrary lottery” – some 
juries are able to deal with such cases, but some clearly have difficulties evaluating the 
evidence and/or maintaining objectivity. Another submitter agreed, “Court hearings can be 
a novel experience for many citizens, and the task of trying to unravel the evidence put 
before them may well be daunting.” 

 The same barrister noted that juries have no training to deal with the complex and often 
conflicting expert evidence and submissions by counsel that they receive; a judge has 
experience and training the enable them to better evaluate the evidence and facts. Trials 
today involve complex issues like technical, medical, scientific and economic matters which 
are often beyond the experience of lay jurors. 

 A jury’s decision-making process is opaque – no reasons are given, so if a jury has 
misdirected itself, this is never known, and the basis for the jury’s verdict is not transparent 
at all. For example, it is not known how jury instructions are used or not used on the 
reaching of jury verdicts. In comparison, the decision of a judge or judge and assessors is 
that the decision-making process can be ascertained from the judgment. This also provides 
difficulties for a judge sentencing after a jury verdict, as the judge does not have the jury’s 
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factual matrix for its decision to assist them in arriving at the appropriate sentence. The 
judge does not always know the “degree of fault” found by the jury. 

 Jury members do not have skill or experience in estimating or evaluating demeanour, 
inference, probability, cumulative facts and other abstract issues involved in a trial. 

 Juries may be over-impressed by evidence which is graphic, hearsay or too circumstantial, 
or otherwise prejudicial. Accordingly information is kept from jurors in case they use the 
information inappropriately, which suggests juries can be easily influenced improperly. 

 Regarding the use of juries a submitter commented “I am well aware of the irrational 
grounds that juries often appear to make their decisions. … those in civil law jurisdictions 
find it strangely primitive that English law based jurisdictions such as ours continue to 
persist with an ancient oracle type approach at putting important questions of criminal 
culpability to an untrained group of individuals who are only given limited information.”  

 Juries were not considered representative of the community. Most professional people are 
excusing themselves from jury service due to work commitments, which leaves mainly the 
unemployed or retired members of the community free to do jury service. The jury today 
no longer constitutes trial by one’s peers. 

 Jury trials are not suitable for smaller communities since it is quite likely that the accused 
will be known to the jurors or their friends. 

 Some public disquiet at a number of jury decisions such as the acquittal in the Bain case. 

 Jury trials involve greater time and expense, partly through more complex procedures. 

 The perception that in some trials juries do not make decisions based on the evidence; for 
example in smaller places, having gang members in the courtroom had an intimidatory 
effect so juries were afraid to come back with a guilty verdict; juries in student towns not 
wanting to convict students because of not wanting to “ruin the bright futures” of students. 

 The current jury system requires the complainant to tell private personal details to twelve 
people, which is a greater loss of privacy than speaking in front of a smaller group. 

 Juries are influenced by myths and misconceptions about sexual offending, such as thinking 
that there will be significant physical injuries if there has been a sexual assault, whereas a 
normal examination is a common finding, noted a forensic doctor. 

 One submitter commented “it is difficult for jury members to grasp the impact of sexual 
abuse on a person. Also, a jury member may have experienced similar things; or have 
perpetrated a similar crime; and so not be impartial in their judgement.” 

 One submitter commented: “I just don’t understand why the criminal justice system 
requires 12 unwilling people with no legal training to be coerced into court … the judge is a 
highly trained and experienced legal person … jury selection wastes a lot of people’s time 
and resembles a medieval hiring fair.” 

179. Judge-alone trials were supported by two submitters including one who was a family 
member of a victim.  One submitter commented that judge-alone trials would reduce delays 
in the process, as well as reducing cost.  



48 
 
 

180. Submitters who were family members of a victim both commented that through 
changing the decision-maker there would be more accurate and transparent decisions, 
simpler, more efficient and faster trials, cost savings through not having to select jurors, and 
also through “not having competing lawyers as star attractions wasting time and energy by 
playing up to the jurors…”. A submitter also commented about the ‘theatrical’ nature of 
lawyer behaviour in jury trials. 

181. A submitter who was a District Court Judge suggested a modification of the proposal 
using three to four assessors who provide an opinion for a judge who then declares a 
verdict, giving reasons if he or she disagrees with the opinion of the assessors.130 He 
commented:131 

The assessor system may also provide opportunities for meaningful recognition of the right 
to trial by peers with gender, ethnic and special expertise qualifications reflected in the 
selection process. It would simplify trials. It would also have the potential added benefit of 
significant savings in both capital and operational expenditure, allowing a more efficient 
use of the justice dollar. 

182. This submitter noted that the right to trial by jury protects the interests of both the 
accused and the wider community, and an alternative system would need to recognise both 
of those sets of interests. The interests protected are in having an accurate and objective 
assessment of evidence, an impartial decision-maker, judgment against community 
standards, clear and transparent justice, and community involvement. However the 
submitter considered it was possible for each of these interests to be better protected 
through a system, such as the Law Commission’s proposal, or his suggested modification. He 
recommended further investigation be carried out into the possibility of assessor trials in 
other commonwealth countries. 

183. The proposal was opposed by fourteen submitters, including one who considered 5 or 7 
jurors might suffice, and one who noted that if this were enacted it should apply to all cases, 
not just sexual cases. 

184. The proposal was opposed on the following grounds: 

 A judge and two jurors (or a judge alone) may be more susceptible to ‘myths and 
prejudices’ than 12 persons selected at random from the community; the decision-maker 
must come with an open mind. 

 Juries are generally objective and “get it right” in most cases. 

 Judges cannot be relied on to determine the outcome of a legal proceeding to any higher 
standard than a jury.  

 Juries represent “community values” which should not be confused with “prejudices”.  

 Jury service is important to the community as it allows individual citizens to be involved 
and gain insight into the justice system; a judge and two lay jurors could risk alienating the 
community from the justice system. 

                                                             
 
130 Based on the assessor system of Fiji. 
131 Estimated at $5 million in year 1. Further significant capital cost savings.  
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 A larger group of people, as in a twelve person jury, is more effective at decision-making 
than one, two or three people. 

 It is desirable to retain the “opportunity for a charged person to appeal to the public”. 

 One submitter expressed concern about how the jurors would be selected and whether 
their verdicts would be a foregone conclusion, as they would all share the “all men are 
rapists” ideology. 

 Two professional jurors working day in day out as jurors are more likely to hold prejudices 
against certain ethnic groups they deem are overrepresented, compared with 12 jury 
members who are not working in the system on a daily basis. 

 The proposal raises the possibility of “activist judges and juries with no check or balance”. 

 One submitter commented that having a smaller number of jury members might be 
problematic in sexual cases because of the prejudices that people have about sexual 
offences.  

 A judge and semi-professional jurors are already in use in the Human Rights Review 
Tribunal; lay jurors whom the submitter perceived to be political appointments. He 
considered that the proposal would involve improper politically-based decisions rather 
than judicial or decisions. 

 A submitter commented that alleged crimes must be judged by a panel of one’s peers, i.e. a 
cross section of the general public; their viewpoint is different from that of a judge. “The 
ultimate standard must be judged by those who face the same struggles and dilemmas in 
life as the accused, and not by those who by their position are privileged and have 
(demonstrably in many cases) a view often seen as out of touch with the ordinary citizen.” 
The submitter was concerned that the justice system not move further away from the 
ordinary citizen and more towards a perceived elite, as this would reduce public trust in 
the system. The submitter said of judges: “Their standards, view and life experience are so 
radically different from the average person’s to make their judgements inconsistent and 
often irrelevant with that of the general public.” This point was noted by other submitters 
also. 

 One submitter considered that the question that really needed to be addressed is “whether 
or not there is overall satisfaction with the criminal jury trial as it presently operates as a 
means of establishing criminal liability”. He considered that the Issues Paper had not 
demonstrated a sufficient problem with the current jury system and that the research 
underlying the paper was contestable, particularly with regard to prejudice of jurors. 

 One submitter specifically opposed the jury receiving written material before live evidence, 
since witnesses often do not come up to brief and there is a danger that the jury would use 
unsworn written material to make their decision. 

 There needs to be consistency of approach in the means by which criminal liability is 
established, so there should not be a separate approach for certain offences.  

 The proposals seem directed more at saving money than improving the justice system. 

 Some sexual cases have complainants that are not telling the truth. 
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 There is no transparency about the process to appoint judges. 

 In one submitter’s experience, harassed, busy, tired and sceptical judges frequently convict 
when juries would find reasonable doubt. 

SECTION 3B: WRITTEN REASONS TO BE GIVEN FOR VERDICT 

POSSIBLE REFORM 3B 

185. The judge and jurors if present would give written reasons for the verdict, 
reflecting the views of the majority about the facts. 

186. In the event of a conflict between the judge and either or both of the jurors on a 
decision about a fact, this would be noted in written reasons. However, they would all 
need to be satisfied beyond reasonable doubt as to the verdict; there would be no 
majority verdicts.  

187. The view of the judge would prevail on matters of law.  

188. This possible reform could apply to sexual offence cases only; to a specific range 
of offences; or to all cases.   

SUBMISSIONS OVERVIEW 

189. In summary, this proposal was generally supported by legal stakeholders as well as 
sexual and family violence sector organisations, most other organisations, and most 
individuals who commented on it, although some also acknowledged disadvantages of the 
proposal. Several submitters noted support for having reasoned verdicts while continuing to 
oppose the proposal in 3A to move to a judge and two jurors.  

190. Submitters generally considered the proposal would enable better scrutiny of verdicts; 
it could increase transparency with respect to reasoning behind verdicts and use of the 
evidence; increase public confidence in and satisfaction with the decision-making process 
encourage rational decision-making; increase understanding and acceptance of verdicts 
(especially among complainants in sexual cases resulting in an acquittal); it could also allow 
appeals based on misconceptions or misuse of evidence (also an acknowledged 
disadvantage); protect against oppressive state conduct; and benefit the accused in better 
understanding the verdict.  

191. Submitters also raised issues with the proposal: it could increase cost and time, lead to 
more appeals, delay, and compromise the finality of jury verdicts, discourage people from 
acting as jurors if they feel pressured; it would prevent jurors’ decisions being made by 
“impression” including acquittals for cases juries consider should not have been brought; 
lack of reasons can allow the jury to reach a conclusion freely and enables the jury members 
to reach the same conclusion by different paths. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

192. The NZ Law Society and the Criminal Bar Association supported the proposal (although 
neither supported the move to a judge and two jurors, upon which this proposal was 
contingent). Arguments in favour were that detailed written reasons would enable more 



51 
 
 

scrutiny of verdicts and would increase transparency. However the NZ Law Society 
considered it was difficult to see circumstances where lay jurors would disagree with a 
judge and question his or her findings or reasoning.132 

193. The Criminal Bar Association noted that this proposal would likely add to the cost and 
length of trials, and increase appeals.  

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

194. The Equal Justice Project of the University of Auckland and the Dunedin Community Law 
Centre supported this proposal.  The Equal Justice Project considered it could increase 
transparency, fairness and accuracy, and encourage logical decision-making.  However the 
following issues were noted: 

 It could increase appeals of criminal trials and compromise the finality of the verdict in jury 
trials, which could be inefficient financially and emotionally.133 

 It could inhibit free and frank discussions and participation in debate within the jury room, 
if jurors are fearful that their views may be subject to public scrutiny.134 It could also 
discourage people from acting as jurors. 

SEXUAL VIOLENCE SECTOR 

195. The proposal was supported by the National Collective of Rape Crisis and Related 
Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer Group (DSAC Nelson), Abuse 
& Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), Auckland 
Sexual Abuse HELP (ASAH) and other organisations that made submissions based on 
Auckland Sexual Abuse HELP’s submission.135 

196. Auckland Sexual Abuse HELP support the proposed reform for the following reasons: 

Transparency of reasoning increases the chance that a complainant will be able to understand 
the verdict and integrate that into their life. Currently, a not guilty verdict can leave a 
complainant making the assumption that it was something they had done that caused the jury 
to “disbelieve” them. ... In our experience this is one of the hardest aspects of the trial for 
survivors to come to terms with. A not guilty verdict would still not be the verdict a 
complainant hopes for, but with information about why this decision was reached, they may be 
able to move along in their healing journey knowing they’ve done all they can to bring the 
offender to justice. 

197. The National Collective considered this proposal would increase the transparency of the 
nature and quality of the decisions and could therefore increase public confidence in the 
decision-making process. Research has suggested that written verdicts encourage rational 
decision-making. The proposal would also allow greater recourse for appeals based on 
misconceptions or misunderstandings as the basis for the verdict. 

                                                             
 
132 Submission of the Criminal Law Committee of the NZ Law Society at 6. 
133 Submission of the Equal Justice Project at 9.  
134 Submission of the Equal Justice Project at 9.  
135 These organisations included Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, 
Women’s Self Defence Network.  
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198. DSAC Nelson particularly noted common myths regarding injury to the genital area: a 
normal examination is a common finding, but this may be interpreted as showing that 
penetration never occurred. Another common misconception is that if an attack was violent 
there would be significant injuries, which may not be the case in sexual assault cases.  

FAMILY VIOLENCE SECTOR 

199. The proposal was supported by the Waitakere Anti-Violence Essential Services (WAVES) 
Trust, Sexual Abuse Support and Healing (SASH) Nelson, Wellington Women’s Refuge (in 
relation to all offences). 

200. SASH Nelson noted that there needed to be clarity about what would happen if there 
was a disagreement about the facts between the judge and a juror, or between the two 
jurors. 

201. Wellington Women’s Refuge considered the lack of transparency in jury trials to be 
unacceptable. They agreed that unanimity as to the verdict would be required to ensure 
actual and perceived legitimacy. 

OTHER ORGANISATIONS AND AGENCIES 

202. The proposal was supported by the Human Rights Commission, the Police Association, 
the National Council of Women, Nelson Women’s Centre.  

203. The Human Rights Commission considered that the proposal could increase 
transparency by allowing scrutiny of the reasons for the decision.136 The Police Association 
agreed with this and noted it would allow verdict founded on incorrect understanding of 
facts, or deliberate exclusion of facts, to be identified and immediately addressed.137 

204. The Police Association considered this proposal could apply to all types of cases, not just 
sexual cases. 

205. Victim Support did not have strong views on this issue, but they endorsed any reforms 
that would improve the accuracy of verdicts. 

INDIVIDUALS 

206. This proposal was supported by 63 individual submitters, including 28 submissions 
based on Auckland Sexual Abuse HELP’s detailed format.138 

207. Comments made in favour of the proposal included: 

 This would enhance the transparency of the court process and the verdict. It would 
increase confidence in the justice system.  

 It has the potential to increase the victim’s satisfaction with the court process and 
reduce the feelings of being sidelined and peripheral to the process.  

                                                             
 
136 Submission of Human Rights Commission, at [4.4]. 
137 Submission of NZ Police Association, at 4. 
138 This included one who thought the proposal should apply for sexual offences and other violence offences, four  for 
all cases, one for sexual offences only, two for 12 person juries in serious cases,. 
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 Written reasons would be useful for the accused’s rehabilitation, the victim’s recovery 
and law/health studies. 

 One submitter commented “the giving of reasons is a greater guarantee of public 
confidence in the system and a better protection against ‘oppressive state conduct’ than 
community participation though inscrutable jury verdicts.” 

 One submitter commented that especially for not guilty verdicts, a written verdict with 
reasons “will assist the complainant in understanding how the verdict was arrived at, 
and may counter the self-blame” victims often feel when there is a not guilty verdict. 

208. One submitter commented that they considered the requirement for unanimity to be 
unnecessary, as any issues can be resolved by appeal. 

209. One submitter commented that lay members should be disqualified if too many of their 
verdicts are overturned; judges who do the same should be imprisoned. 

210. One submitter noted concern that the single judge could dominate the jurors. He 
preferred a panel of three judges. 

211. One submitter suggested that a 12 person jury could fill out a form to outline their 
reasoning. 

212. One submitter noted that the important issue was not what the majority consider to be 
the facts, but “whether they possess the skills to see the broader ramification, i.e. Do they 
know what constitutes a fact”. 

213. This proposal was opposed by five submitters, one of whom considered if this were 
enacted it should apply to all cases. 

214. One submitter considered that a majority verdict would be appropriate if one of the two 
in the majority was the judge. 

215. The proposal was opposed on the following grounds: 

 “Juries’ decisions are sometimes made by impression (and frequently find that a 
prosecution should not have been brought and acquit)… juries provide a reprieve from 
Lord Wilberforce’s “austerity of tabulated legalism” and juries provide that essential 
community input.”  

 Two submitters commented that the terminology for the verdict should be modified to 
“proven” or “not proven”. One noted the concern that police are affected in their 
attitudes towards the veracity of complainants when the courts continually find against 
rape complainants, and the change in terminology may assist. 

 One submitter commented that the secrecy of the jury reasoning process and the lack of 
reasons for a verdict can equally be considered a strength of the system (as well as a 
weakness as referred to elsewhere), since it allows the jury to reach a conclusion in 
relative freedom, and enables 12 people to reach the same conclusion by different paths. 
There is no evidence that suggests that the lack of reasons gives rise to any societal or 
community concerns about the overall effectiveness of the jury. 

 This proposal could increase the numbers of appeals and contribute to delay. 
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SECTION 3C: JUDGE AND JURORS DECIDE FACTUAL BASIS ON WHICH 
SENTENCING SHOULD PROCEED, BUT JUDGE IMPOSES SENTENCE 

POSSIBLE REFORM 3C 

216. In those cases being tried by a judge and two jurors, the judge and jury would 
need to reach a majority view about the factual basis for the offending on which 
sentencing should proceed. If facts relevant to sentencing had not been determined in 
reaching the verdict, the judge would ensure that those decisions are reached at the 
end of the trial. The judge would then impose the sentence using the current process.   

217. This possible reform could apply to sexual offence cases only; to a specific range 
of offences; or to all cases. 

SUBMISSIONS OVERVIEW 

218. In summary, this proposal was supported by the Criminal Bar Association as well as 
sexual and family violence sector organisations, most other organisations, and most 
individuals who commented on it. Relatively few submitters commented in detail.  It was 
opposed by the NZ Law Society.  

219. Submitters in favour generally agreed that it was logical and appropriate that if jurors 
were part of the fact-finding process at trial, they should have input into the facts on which 
the sentencing is based.  

220. Submitters against the proposal essentially considered that there should not be 
involvement by jurors in the sentencing process, or did not support this proposal because 
they also did not support a move to a judge and two jurors. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

221. The Criminal Bar Association supported this proposal. They considered that while the 
final sentence should be determined by the judge, it might well be advantageous that the 
professional jurors were involved in the sentencing, or that a trial period occurred where 
(sealed) indicative sentences were given by the jurors, and these could be analysed (on an 
anonymous basis) at a later time. 

222. The NZ Law Society did not support this proposal, since they opposed the related 
proposal for a judge and two jurors. 

SEXUAL VIOLENCE SECTOR 

223. The proposal was supported by the National Collective of Rape Crisis and Related 
Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer Group (DSAC Nelson), Abuse 
& Rape Crisis Support Manawatu (ARCS), Auckland Sexual Abuse HELP (ASAH) and other 
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organisations that made submissions based on Auckland Sexual Abuse HELP’s 
submission.139 

224. Both Auckland Sexual Abuse HELP and the National Collective emphasised that Victim 
Impact Statements should continue to be considered at sentencing. 

FAMILY VIOLENCE SECTOR 

225. The proposal was supported by the Waitakere Anti-Violence Essential Services (WAVES) 
Trust (provisional on specialist training for judges in sexual cases), Sexual Abuse Support 
and Healing (SASH) Nelson, Wellington Women’s Refuge (in relation to all offences). 

OTHER ORGANISATIONS AND AGENCIES 

226. The proposal was supported by the Human Rights Commission, 140  the Police 
Association, the National Council of Women, and Nelson Women’s Centre. 

227. Victim Support did not have strong views on this issue.  

INDIVIDUALS 

228. This proposal was supported by 53 individual submitters, including 28 submissions 
based on Auckland Sexual Abuse HELP’s detailed format.141 

229. Comments made in favour of the proposal included that the lay jurors should have at 
least the amount of input indicated by this proposal and perhaps more involvement – one 
submitter commented that there would be “more balance and a closer view of what the 
public believe is a fair sentence rather than public perception of soft judges”. 

230. One submitter considered that a majority view about the factual basis for the offending 
would appear from the reasons for judgment, so this may not need to be a separate issue. 

231. One submitter, who had been a complainant in a sexual trial, commented that their 
experience of sentencing was a very negative one; she mentioned the judge in her case 
thanking the accused and acknowledging it was difficult for him with his health issues. She 
stated: 

I found this extremely offensive as I had no such acknowledgement from the judge to what I 
had been through in order to make it through the trial. … I thought sentencing would be more 
about me and the harm done to me. I was given the opportunity to give my victim impact 
statement which was very good, but I was expecting the judge to give the offender a good 
telling off for what he had done to me and she did not do this at all. This made me angry as he 
totally deserved to be given a good talking to about what harm he had done, instead 
sentencing was just methodical and stating of facts. 

232. One submitter considered that the sentencing for sexual offences can be overly harsh for 
some types of offending.  

                                                             
 
139 These organisations included Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, 
Women’s Self Defence Network.  
140 Submission of Human Rights Commission, at [4.5]. 
141 This included seven submitters who supported it for all cases, one for sexual offences and other violence offences, 
one for sexual offences only. 
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233. This proposal was opposed by four submitters, one of whom considered if this were 
enacted it should apply to all cases.  Reasons given for opposing the proposal were 
objections to majority decisions, and the view that there should not be any involvement by 
jurors in the sentencing process. 

SECTION 3D: SPECIALIST JUDGES FOR SEXUAL OFFENCE CASES 

POSSIBLE REFORM 3D 

234. Specialist judges would sit on sexual offence cases.  There would be a specialist 
training programme that judges would elect to participate in before they were able to 
preside over such cases.   

235. After completion of the initial training, judges would be required to undergo 
regular ongoing training to ensure that they were up-to-date with recent 
developments. 

236. This possible reform would apply to sexual offence cases only. 

SUBMISSIONS OVERVIEW 

237. In summary, this proposal was supported by three out of four legal stakeholders as well 
as sexual and family violence sector organisations, some other organisations, and some 
individuals who commented on it. Several submitters considered that the merit of this 
proposal depended on the nature of the training that the specialist judges would receive. 

238. Submitters in favour argued that this proposal would effectively address some 
prejudices and misconceptions held by judges; specialisation was necessary due to the high 
potential for re-traumatisation of victims in sexual cases and the need for a process that will 
support and be sensitive to victims; that there are issues peculiar to sexual offending such as 
the effect on the victim and the circumstances in which the offending commonly occurs; 
consistency with international obligations and other models operating internationally; 
those working in other fields (such as medicine and counselling) are required to be 
specialised when dealing with sexual offence cases.  

239. Submitters made the following comments about the operation of the proposal: 
submitters noted that there was a risk of stress and burnout from only working on sexual 
cases, so adequate rotation and supervision would be necessary; judges should be 
encouraged to become specialists and this should not be a disadvantage for them; 
suggestions for the content of the training. 

240. Submitters against the proposal argued that specialist judges could become cynical 
about sexual offending cases; training would not be sufficient to compensate for judges’ lack 
of information and narrow perspectives; it could be difficult to recruit judges willing to 
specialise in sexual cases; it would be preferable to improve judicial selection processes and 
train all judges to properly handle such cases. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

241. The NZ Law Society supported this proposal.  
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242. The Criminal Bar Association did not support it.  Arguments against the proposal or 
possible issues with it included the risk of burnout due to stress from specialisation in these 
particular cases, which would need to be managed.142 Specialist judges would also run the 
risk of becoming cynical.143 Also, judges do not have any particular expertise in judging 
facts; trials should be determined by a range of members of our community.144 

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

243. Legal stakeholders in support of this proposal included the Equal Justice Project and the 
Dunedin Community Law Centre.  

244. Submitters commented that judges hold some of the same prejudices held by jurors, 
which can be ameliorated by training.145 In addition, this proposal would be consistent with 
New Zealand’s obligations under the United Nationals Declaration on the Elimination of 
Violence Against Women, and recommendations by United Nations Women.146 It would also 
fit with international models such as those operating in England and Australia.147 

SEXUAL VIOLENCE SECTOR 

245. The proposal was supported by all sexual violence sector agencies who commented on 
it.148 

246. Auckland Sexual Abuse HELP and related submissions supported this proposal 
(preferring a warrant system) for the following reasons: 

 Specialisation is important due to the high potential for re-traumatisation of victims, the 
dynamics involved in the offence including grooming, and the widespread nature of 
inaccurate beliefs about sexual violence in the general population. The process of a trial will 
be more effective with judges who enable survivors to feel comfortable enough to share 
their stories, feel respected and listened to and included in the process.  It would also avoid 
insensitive or inappropriate remarks by judges which can be emotionally harmful.   

 Judges have significant amounts of power over the process in this area where the existence 
of corroborative evidence is often scant, so it is essential they are trained to use well what 
is available.   

 If a system of warrants is too restrictive in provincial areas, they would like to see a system 
of ongoing training, supervision and review by senior judges who do hold a warrant.  

 This reform should also be extended to the Family Court, where Auckland Sexual Abuse 
HELP is aware of a number of cases where custody or access decision have left children 
unsafe from someone who has sexually offended against them. An additional issue is lack of 

                                                             
 
142 Submission of Dunedin Community Law Centre at 6. Submission of Criminal Bar Association at 8. 
143 Submission of Criminal Bar Association at 7. 
144 Submission of Criminal Bar Association at 7. 
145 Submission of the Equal Justice Project at 11.  
146 Submission of the Equal Justice Project at 11.  
147 Submission of Dunedin Community Law Centre at 7. 
148 The National Collective of Rape Crisis and Related Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer 
Group (DSAC Nelson), Abuse & Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), 
Auckland Sexual Abuse HELP (ASAH) and other organisations that made submissions based on ASAH’s submission,148 
a template submission made by Te Ohaakii a Hine – National Network Ending Sexual Violence Together (TOAH-
NNEST)– Tauiwi Caucus, Te Ha O Te Whanau Trust, Whangarei Rape Crisis Group, Miriam Centre Child Abuse 
Research and Treatment Trust, Sexual Abuse Centre (Rotorua) Inc, START Inc, Stop Demand, Rape Crisis Dunedin. 
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experience in working with sexual abuse among some Family Court psychologists carrying 
out assessment; psychologists should also be specialised in working with the impacts of 
sexual abuse.  

247. The National Collective emphasised that specialist skills are required to support victims 
during the trial process. They considered that it was necessary to have an understanding of 
the wider socio-political systems in which rape occur, the gendered power relations of 
sexual abuse as well as an understanding of the different impacts that trauma has on 
individuals and how this may manifest. 

FAMILY VIOLENCE SECTOR 

248. The proposal was supported by the Waitakere Anti-Violence Essential Services (WAVES) 
Trust, Sexual Abuse Support and Healing (SASH) Nelson, Wellington Women’s Refuge 
(based on Auckland Sexual Abuse HELP’s submission), a similar submission made by South 
Auckland Family Violence Prevention Network, Te Rito Rodney (family violence prevention 
network), Kaikoura Violence-free Network, Blow the Whistle on Violence. 

249. WAVES considered that specialist training of judges would be a positive safeguard for 
judges, the accused and victims.  

250. Sexual Abuse Support and Healing (SASH) Nelson considered that specialist training 
should be compulsory before a judge presides over a sexual offence case.  

OTHER ORGANISATIONS AND AGENCIES 

251. The proposal was supported by the Human Rights Commission, the Police Association, 
Victim Support, the Social Justice Council of the Auckland Diocese of the Anglican Church, 
the National Council of Women, Nelson Women’s Centre, , a similar submission made by 
Heretaunga Women’s Centre, Palmerston North Women’s Health Collective, North Shore 
Women’s Centre, Horaparaikete Ahu Whenua Trust, Womens’ Centre Waitakere, and a 
similar submission made by Family Planning, the Victoria University of Wellington Students’ 
Association, the Eating Difficulties Association Network (EDEN), the Auckland Coalition for 
the Safety of Women and Children. 

252. The Human Rights Commission supported this proposal in principle since there are 
issues peculiar to sexual offending, such as the effect of the crime on the victims and the 
perception of how their complaints are handled, that make this situation unique.149 

253. The Human Rights Commission and the Equal Justice Project agreed that regular 
ongoing training of those judges with appropriate interest would be preferable to specialist 
warrants.150  

254. The Police Association considered there may also be benefit in developing similar 
models for judicial specialisation in other areas such as complex fraud.151  

255. Victim Support considered this recommendation made sense considering the unique 
and challenging features of sexual offending and the wider (controversial, contested) social 
content that these trials occur in. 

                                                             
 
149 Submission of Human Rights Commission, at [5.1]. 
150 Submission of Human Rights Commission, at [3.3]; Submission of the Equal Justice Project at 12.  
151 Submission of NZ Police Association, at 4. 
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256. The National Council of Women of NZ made the following recommendations about the 
specialist training and composition of judges:152 

 There should be a gender balance; 

 There should be no male judges aged over 70 years; 

 Training should include gender sensitivity. 

257. JustSpeak supported increased training and education for lawyers about issues in sexual 
offending cases across the legal community, but were unsure about “cabining” the 
knowledge of sexual offence cases amongst a select group, and wanted to see an approach 
that upskills all lawyers. They suggested there could be segments on sexual offence cases at 
law school or through the professional legal studies course. If the Commission is convinced 
that separate specialisation is necessary, then such specialisation could sit alongside a 
general upskilling of the legal community.  

INDIVIDUALS 

258. This proposal was supported by 402 submitters (including 344 short format and 28 
detailed format submissions based on Auckland Sexual Abuse HELP’s submission).153 

259. Comments made in favour of the proposal included: 

 Sexual cases involve a very different type of offending that requires specialist training 
(just as there are specialist police teams and court victim advisors). 

 Specialist personnel would be more effective at supporting victims and would make the 
process less humiliating and confrontational. 

 There should be incentives to encourage judges to become specifically trained and this 
should not be a career or financial disadvantage for them, submitted several forensic 
doctors who worked with sexual assault victims. 

 The age, background, experiences of judges and possible prejudice may mean that they 
are out of line with changing moral/values of the younger generation. 

 Judges, like members of the general public, often bring preconceived rape myths with 
them into the courtroom; they also hold a significant amount of power, so it would be 
better if they were trained to address the myths and to be sensitive to the needs of 
victims. A submitter mentioned that a judge criticised her teenage daughter for the delay 
in her coming forward with her complaint of sexual offending. The submitter stated “He 
has more or less demonised our daughter …”  

 Several submitters considered that the merits of this proposal depended on the nature 
of the training. Care must be taken to ensure that the process of training is not biased in 
any way. One submitter considered that it was important the training was not politically 
motivated or influenced by pressure groups. One submitter said that judges should be 

                                                             
 
152 Submission of the National Council of Women of New Zealand.  
153 This included one submitters who considered it should apply to all cases, one who preferred to have suitably 
trained and qualified personnel rather than specialisation per se, one for sexual cases, one who supported it 
provisionally, two for judges on serious violence cases. 
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vetted for ‘fringe’ political stances, such as being a member of Fathers’ Rights or being 
prejudiced/biased against single mothers. 

 One submitter who had been a complainant in a sexual trial commented that specialist 
judges were very important; she contrasted some useful assistance by the judge 
compared with the negative experience at sentencing “where I felt completely 
unconsidered in everything she [the judge] said, it was so focused on the offending. I 
felt invalidated and sidelined.” 

 One submitter noted that ACC counsellors need to have specialist training, because of 
the needs of this client group, so this requirement ought to apply to judges as well.  

260. In terms of how the proposal should operate, one submitter suggested the specialists 
should be on rotation of no more than 2 years, because it is harrowing and draining work, 
and so that those individuals do not become jaded or desensitised.  

261. Several submitters commented about the content of the training judges should receive. 
One submitter considered it could include psychology of sexual offending, misogyny 
awareness, and a lecture by sexual abuse victims. One submitter considered it should 
specifically address the existence of non-stereotypical offenders and victims. One submitter 
thought it should address the typical responses of sexual complainants to abuse/trauma; the 
judges may also need regular supervision to guard against secondary trauma. 

262. One submitter considered that if a judge’s court resulted in excessive acquittals they 
should lose accreditation.   

263. Some possible issues with the proposal included: 

 The achievability of this proposal in the short term. 

 Difficulty in finding judges willing to work in the difficult/emotional area of sexual cases 
(such that it may be necessary to train all judges to do the work). 

 Whether the focus should be on improved judicial selection processes overall (so that all 
judges were able to preside over sexual cases properly). Another submitter commented 
“a broad-based education is better in many respects than ‘specialisation’ because 
specialists can be ‘narrow’ in focus, and omit the context for a judgement.” 

264. This proposal was opposed by three submitters, on the following grounds: 

 One submitter was against judges making decisions in sexual offence cases: “Whether 
male or female, judges are widely considered by society to be very conservative 
individuals likely to be uninformed about women’s lives, women’s rights and feminist 
stances on sexuality and training is not going to pad the lack of essential knowledge or 
widen narrow horizons.” 

 “Fair minded people are needed as Judges, not those who have done courses.” 

 The proposal would be too onerous for many judges and it would be unfair to make only 
some do the most difficult work. 
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SECTION 3E: ACCREDITED COUNSEL FOR SEXUAL OFFENCE CASES 

POSSIBLE REFORM 3E 

265. Both prosecution and defence counsel would be required to be accredited before 
they could act on sexual offence cases.  Gaining accreditation would involve 
undergoing specialist training.  Further ongoing training would be required for 
counsel to remain accredited. For the purposes of transparency and accountability, 
guidelines would set out the standards against which accreditation would be judged 
and obligations applying to accredited counsel. 

266. This possible reform would apply to sexual offence cases only. 

SUBMISSIONS OVERVIEW 

267. In summary, this proposal was supported by two out of four legal stakeholders as well 
as sexual and family violence sector organisations, some other organisations, and some 
individuals who commented on it. The NZ Law Society supported specialist training but not 
accreditation. The proposal was opposed by the NZ Bar Association.  

268. Submitters in favour argued that this proposal would lessen retraumatisation of victims 
and incidences where victims are treated in a manner they consider to be unethical or 
disrespectful, as well as reducing reliance on “rape myths”.  

269. Submitters made the following comments about the operation of the proposal: there 
should be guidelines to ensure transparency in the accreditation process. A number of 
submitters thought that this proposal should be accompanied by a charter of “good conduct” 
similar to the model in Victoria.  

270. Submitters against the proposal argued that it would affect the accused’s ability to 
choose his or her own counsel; counsel specialising in sexual cases will experience an 
unnecessary level of stress and trauma; concern about what the training would involve; and 
uncertainty over whether formal accreditation was necessary; it may be preferable to offer 
training all counsel. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

271. Legal stakeholders that did not support this proposal included the NZ Law Society and 
the NZ Bar Association: 

 The NZ Law Society supported having specialist training for counsel undertaking this type 
of work, but did not support the requirement for accreditation, as this would affect the 
accused’s ability to choose his or her own counsel, and could lead to a situation where a 
Queen’s Counsel was prohibited from conducting a trial they are more than capable of 
doing because they are not formally accredited.154 

 The NZ Bar Association opposed the proposal out of concern that counsel required to 
specialise in sexual cases will experience an unnecessary level of stress and trauma.  They 

                                                             
 
154 Submission of the Criminal Law Committee of the NZ Law Society at 7. 
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also queried what type of training would be involved and were concerned that “it smacks of 
‘political correctness’”.155 

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

272. Legal stakeholders in support of this proposal included the Equal Justice Project and the 
Dunedin Community Law Centre.  

273. An opinion from the Equal Justice Project commented that prosecutors in particular 
need information and training about rape myths as they are the ones that need to persuade 
the jury that challenges incorrect beliefs about and attitudes towards sexual offences; this 
training would not be as effective for defence counsel (but this underlines the importance of 
a system overhaul for sexual offence cases). 

SEXUAL VIOLENCE SECTOR 

274. The proposal was supported by all sexual violence sector agencies that commented 
specifically on it.156 

275. Auckland Sexual Abuse HELP supported the reform, if accompanied by a charter of 
“good conduct”.157 In their experience, prosecution counsel who are experienced in sexual 
violence cases are better at protecting the complainant from overwhelming 
retraumatisation through the court process, and achieve more guilty verdicts.  Their 
experience was also that more experienced defence counsel appear to get more successful 
outcomes for their clients, that is, they use any means to challenge the credibility of the 
complainant in the interests of securing an acquittal. They have observed very undesirable 
behaviour among defence lawyers: “Seldom have any of our staff reported a defence counsel 
being genuinely respectful towards a complainant.”  

276. They also noted that training defence counsel poses a further risk as they could learn 
how to further exploit the vulnerability of the complainant, hence the proposal for 
accreditation to be accompanied by a charter of good conduct whereby a person violating 
the standards could lose their accreditation for doing the work. They noted with approval 
the intent of the Charter of Advocacy in Victoria: ““to promote a culture that is sensitive and 
respectful of the experiences of victims without compromising a defendant’s right to a fair 
trial”. 

277. Doctors for Sexual Abuse Care agreed that lawyers who are not familiar or comfortable 
with the complexities of sexual assault trials can present evidence in an inappropriate way, 
and can be unduly aggressive or oppressive in their manner; DSAC has recognised this 
problem and assists the Crown in Auckland with training of its prosecutors – however this 
should be available nationally, and DSAC would value the opportunity to contribute to 

                                                             
 
155 Submission of Criminal Bar Association at 8. 
156 The National Collective of Rape Crisis and Related Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer 
Group (DSAC Nelson), Abuse & Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), 
Auckland Sexual Abuse HELP (ASAH) and other organisations that made submissions based on ASAH’s submission,156 
a similar submission made by Te Ohaakii a Hine – National Network Ending Sexual Violence Together (TOAH-
NNEST)– Tauiwi Caucus, Te Ha O Te Whanau Trust, Whangarei Rape Crisis Group, Miriam Centre Child Abuse 
Research and Treatment Trust, Sexual Abuse Centre (Rotorua) Inc, START Inc, Stop Demand, Rape Crisis Dunedin. 
157 Note this Charter of Advocacy for Prosecuting or Defending Sexual Offence Cases in Victoria: 
http://www.justice.vic.gov.au/home/the+justice+system/charter+of+advocacy+-
+prosecuting+or+defending+sexual+offence+cases 

http://www.justice.vic.gov.au/home/the+justice+system/charter+of+advocacy+-+prosecuting+or+defending+sexual+offence+cases
http://www.justice.vic.gov.au/home/the+justice+system/charter+of+advocacy+-+prosecuting+or+defending+sexual+offence+cases
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training in the accreditation process. Doctors who work in the sexual assault area must have 
the appropriate training and accreditation, with ongoing updates.   

278. The National Collective noted that research indicates that victims considered their 
treatment by defence counsel as the most unhelpful part of the trial process. They 
considered that an accreditation/specialisation process for counsel would help provide a 
more consistent, improved process for survivors as well as reducing secondary 
victimisation.  

279. The National Collective also mentioned a review of the specialist court for sexual 
offences in South Africa showed that specialisation of prosecutors reduced the secondary 
trauma that victims experience in the justice system; that review highlighted the need for 
defence lawyers and other justice personnel to receive similar education. Therefore they 
supported this reform for both prosecution and defence counsel as well as other justice 
personnel involved in sexual offending cases.  

FAMILY VIOLENCE SECTOR 

280. The proposal was supported by the Waitakere Anti-Violence Essential Services (WAVES) 
Trust, Sexual Abuse Support and Healing (SASH) Nelson, Wellington Women’s Refuge, a 
similar submission made by South Auckland Family Violence Prevention Network, Te Rito 
Rodney (family violence prevention network), Kaikoura Violence-free Network, Blow the 
Whistle on Violence, Abuse & Rape Crisis Support Manawatu (ARCS). 

281. SASH Nelson suggested the following elements for training of counsel: the impact of 
sexual abuse on victims, rape and sexual assault myths, sensitive questioning, stages of 
trauma and processing abuse (especially regarding timing of the trial), revictimisation, child 
development, the dynamics of sexual abuse, attitudes and stereotypes about female and 
male sexuality, the impact of gender socialisation, neuroscience and how trauma affects the 
brain, for both the victim and perpetrator – with training to be conducted by experienced 
and qualified personnel, with input from victims. 

282. Wellington Women’s Refuge proposed that accreditation be accompanied by a code of 
conduct for counsel in sexual offending cases, particularly relating to the questioning of 
complainants or other vulnerable witnesses, to reduce trauma and revictimisation through 
aggressive cross-examination, and also to achieve the attainment of best evidence by 
reducing confusion or intimidation of the witness. 

283. Abuse & Rape Crisis Support Manawatu considered that in addition to the specialist 
training/accreditation, counsel should be required to participate in regular professional 
supervision. 

OTHER ORGANISATIONS AND AGENCIES 

284. The proposal was supported by the Human Rights Commission, the Social Justice 
Council of the Auckland Diocese of the Anglican Church, the National Council of Women of 
New Zealand, Nelson Women’s Centre, a similar submission made by Heretaunga Women’s 
Centre, Palmerston North Women’s Health Collective, North Shore Women’s Centre, 
Horaparaikete Ahu Whenua Trust, Womens’ Centre Waitakere, and a similar submission 
made by Family Planning, the Victoria University of Wellington Students’ Association, the 
Eating Difficulties Association Network (EDEN), the Auckland Coalition for the Safety of 
Women and Children. 
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285. The Human Rights Commission supported this proposal and commented that there 
should be guidelines to ensure transparency and accountability in the accreditation process 
itself.158 

286. The Police Association considered there was merit in encouraging specialisation of 
counsel and requiring high ethical standards, the Association had not reached a view on 
whether it is necessary to establish a formal accreditation scheme to achieve that 
outcome.159  

287. The National Council of Women of New Zealand noted a concern about restricting the 
defendant’s choice of counsel.  However they did support this proposal to promote a culture 
that is gender sensitive and respectful of the experience of complainants, without 
compromising the defendant’s right to a fair trial. There was a comment that “the objective 
to bring out the truth rather than point scoring is important”.160  

288. As with accreditation of counsel, JustSpeak supported increased training and education 
about issues in sexual offending cases across the legal community, but were unsure about 
“cabining” the knowledge of sexual offence cases amongst a select group, and wanted to see 
an approach that upskills all lawyers. They suggested there could be segments on sexual 
offence cases at law school or through the professional legal studies course.  

289. As with possible reform 3D, JustSpeak supported increased training and education 
about issues in sexual offending cases, but preferred to see an approach that upskills all 
judges (and the legal community at large), rather than a select group.  

INDIVIDUALS 

290. This proposal was supported by 413 individual submitters (including 344 short format 
and 28 detailed format submissions based on Auckland Sexual Abuse HELP’s submission).161 

291. Comments in favour of the proposal included: 

 Concerns about defence counsel going to “extraordinary lengths” to try to get their client 
acquitted.  

 One submitter commented: “Without training, counsel will invariably reflect many of 
the same social attitudes that normalise and minimise violence.”  

 Several forensic doctors noted that as doctors they undergo compulsory specific 
training and regular accreditation as well as peer review if they are working in the 
sexual assault area.  

 The forensic doctors also noted that like judges, lawyers who elect to do this work 
should be recognised for their expertise and it should not be a career or financial 
disadvantage for them to undergo this training.  Likewise, another submitter 
commented that it will be necessary to make the line of work attractive to judges and 

                                                             
 
158 Submission of Human Rights Commission, at [5.2]. 
159 Submission of NZ Police Association, at 4. 
160 Submission of the National Council of Women of New Zealand. 
161 This includes two submitters who specifically supported it for sexual offences, one who supported it provisionally, 
one for all cases. 
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counsel, so that there are sufficient staff to cope with the demand; it may be difficult to 
attract sufficient people. 

 Submitters noted that, as with specialisation of judges, care must be taken to ensure 
that the process of training is not biased. 

  One submitter who had been a complainant in a sexual trial commented: “These 
improvements would help in cross examination. I understand that cross examination is 
important to establishing the facts of a case however my experience of those was to feel 
bullied and like [the] defence was playing games with me … it was like he was mucking 
around trying to unnerve me and this is unacceptable. Having counsel better trained 
could mean that this kind of treatment of victims would not be acceptable.” 

292. One submitter suggested the specialists should be on rotation of no more than 2 years, 
because it is harrowing and draining work, and so that those individuals do not become 
jaded or desensitised.  

293. Two submitters thought that this proposal ought to apply only to public 
defenders/lawyers receiving payment through legal aid. 

294. One submitter considered that it was necessary to improve lawyer discipline and 
standards of behaviour; judges ought to report bad lawyers and lawyers’ professional 
associations should be seen to be responding appropriately. Culture change is necessary. 

295. One submitter commented that consideration should be given to gender and sexuality 
diversity in the pool of accredited counsel. The submitter also commented that participants 
should be allowed to be represented by unqualified counsel of they can convince the judge 
that they are aware of the consequences.  

296. One submitter, although supportive of the proposal, expressed doubt about whether it 
would “change how defence lawyers act”. 

297. This proposal was opposed by five submitters, on the following grounds: 

 It could add to expense and bureaucracy. 

 It goes against the right of the accused to be represented by a lawyer of his or her choice 
and the principle of equal treatment under the law. 

 Concern about the nature of the specialised training, if it was based on the ideology that 
everyone is guilty; there could also be a grave shortage of accredited defence counsel. 

 Defence counsel should be able to fully examine and discredit such evidence [evidence 
of the victim] without reference to the sensitivities of the victim. There are already 
safeguards to prevent inexperienced counsel from appearing.  

 There is enough accreditation already; the pool of advocates should not be “limited to 
the gentle and the sensitive”.  

  A submitter commented that unlike areas such as financial arrangements or scientific 
proceedings, sexual matters and relationships are part of the realm of ordinary 
experience and a familiar aspect of daily life for most people; so the proposal that only a 
few trained people can adjudicate over these matters seems unnecessary.  
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SECTION 4: TRIAL PROCEDURE 

SECTION 4A: JUDGE IN CONTROL OF TRIAL PROCESS AND QUESTIONING 
WITNESSES 

POSSIBLE REFORM 4A 

298. The judge would be in control of the process during the trial and would be largely 
responsible for the way in which the evidence was given.  The parties would have a 
more limited role.   

299. On this model, the judge would decide the order in which witnesses gave 
evidence.  He or she would question witnesses first.  Parties would only ask questions 
of a witness after the judge had finished questioning.  

300. The style of questioning engaged in by both judges and counsel would be 
substantially different from the style to which judges or lawyers in New Zealand have 
been accustomed. Significant training would therefore be required to ensure that 
evidence was elicited in the most effective way. 

301. The witness’ statement in the case dossier would form their evidence but the 
witness would still be required to answer questions by the judge. However, evidence 
would be given in more of a narrative than a question-and-answer form, thus 
enabling witnesses to present their account of events in a more natural and 
conversational way (see Section 4C – Admissibility of Evidence).  

302. This possible reform could apply to sexual offence cases only; to a specific range 
of offences; or to all cases. 

SUBMISSIONS OVERVIEW 

303. In summary, this proposal was supported by one legal organisation, all sexual and family 
violence sector organisations, some other organisations, and some individuals who 
commented on it. It was opposed by most legal stakeholders including the NZ Law Society 
and the Criminal Bar Association, and submitters from the judiciary expressed concerns. 
Some other organisations and individuals also opposed it. 

304. Submitters in favour argued that this proposal would be more respectful and less 
traumatising and stressful for witnesses, particularly complainants being cross-examined in 
sexual cases; it could be more adaptive to witnesses’ needs; it would change the focus of the 
trial to what events had happened rather than “who wins an argument”; it would limit 
attempts to obfuscate the issues and rely in misconceptions about sexual offending; it could 
also improve the efficiency of trials.  A number of submitters commented that more open-
ended questions allowing narrative-style responses were favoured.   

305. Submitters made the following comments about the operation of the proposal: it would 
be dependent on the competency of the presiding judge; judges would need comprehensive 
training to fulfil the role in the proposal; parties must not be left feeling that they have been 
prevented from putting their case adequately before the court. 
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306. Submitters against the proposal argued that it would require significant changes to 
current practice  including retraining of judges; judges may not be as effective or aware of 
sensitivities as counsel when questioning witnesses, and will not have the same lines of 
communication with them;  judges will be less familiar with the case than counsel; not all 
judges may be suited to or want to participate in a difference process; particular judges have 
particular biases, which are currently controlled for through the adversarial structure; it 
would place too much reliance on one individual; the judge (and jury) already have the right 
to ask questions; it could increase appeals; modifications within the adversarial system and 
other reforms should be tried first.  

LEGAL STAKEHOLDERS 

JUDICIARY 

307. The Chief Justice and the Chief District Court Judge both expressed difficulties with this 
area of the proposals.  

308. The Chief Justice submitted that the proposals in the Issues Paper have significant 
implications for resourcing and that the “hybrid suggestions” would potentially be 
particularly difficult to implement.162 

309. The Chief District Court Judge considered that there should be investigation into the jury 
system in its entirety first, rather than starting with problems with the jury in sexual offence 
cases. Concerns surrounding trials for sexual offending should be addressed first through 
victims’ legislation and specific laws relating to how complainants give evidence, as these 
target the vulnerability of victims directly.163 Cross-examination of victims will by its nature 
cause some distress, but this is not restricted to victims of sexual offending, and a significant 
change in procedure should not occur without a wider study of the effect of cross-
examination on victims generally, and consideration of whether changing the examiner from 
counsel to judge would lessen distress. 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

310. Legal stakeholders that did not support this proposal included the NZ Law Society and 
the Criminal Bar Association.  

311. Arguments against the proposal or possible issues with it included: 

 The proposal would involve very significant changes and would require comprehensive 
retraining of the bar and Bench. Lines of communication between the participants in court 
would need to change – counsel maintain regular contact with parties and witnesses which 
allows sensitivity and awareness that can be important in questioning witnesses and 
preparing parties for court – judges may struggle to replicate that sensitivity and 
awareness and yet would be expected to lead the trial process.164  

 Judges are neither more nor less burdened with preconceptions and prejudices than other 
people; as well as retraining, some assessment of each judge’s aptitude for undertaking a 

                                                             
 
162 Submission of Chief Justice. 
163 Submission of Chief District Court Judge at 3. 
164 Submission of the Criminal Law Committee of the NZ Law Society at 7. 
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fundamentally different process is likely to be required – not all judges could or may want 
to participate in a different process.165 

312. Particular judges have particular biases; the current system controls for this through the 
opposing roles of prosecutor and defence counsel; the judge has the right to ask questions, 
and the jury has the same right, although it is not often exercised by them.  The Criminal Bar 
Association was strongly opposed to giving the judge more control over the process 
(especially if they were also determining the facts), such as asking questions. This was 
because the judge may not know of matters that witnesses have not thought of as being 
important in the dossier, whereas counsel will be more likely to dig to elicit facts.166   

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

313. The Dunedin Community Law Centre was in favour of this proposal. They suggested that 
if the judge was put in control of the proceedings, there would need to be a process to 
ensure that complainants receive support in preparing their evidence so that their narrative 
does not breach rules of admissibility (if these are still in force).167 

SEXUAL VIOLENCE SECTOR 

314. The proposal was supported by the National Collective of Rape Crisis and Related 
Groups Aotearoa, Doctors for Sexual Abuse Care (DSAC), Auckland Sexual Abuse HELP 
(ASAH) and other organisations that made submissions based on Auckland Sexual Abuse 
HELP’s submission.168 

315. Auckland Sexual Abuse Help supported the reform as the current adversarial system 
“comes down to who wins an argument rather than what the truth of the matter might be”. 
They considered this to be the most important reform of this package.  Current forms of 
cross-examination are the most difficult part of the trial process for the complainant (as 
noted also by the National Collective), being usually disrespectful and often retraumatising, 
and geared to obfuscate rather than establish the truth. They gave an example: “An example 
that comes to mind was a defence counsel asking a 7 year old girl about exactly what had 
happened when the alleged offender had touched her inappropriately in the car. She had 
never claimed that he had touched her in the car, so the purpose of the question was purely 
to confuse her in order to undermine the jury’s confidence in her.” They also supported 
more open-ended questions to complainants as it can be frustrating for complainants only 
to directly answer the question that is put. This proposal might also reduce the appeal of 
sexual offence trials for trial lawyers looking for “the chance to be a clever orator”.  

316. The National Collective noted that the adversarial system constrains the extent to which 
survivors of sexual violence are able to tell their stories. They supported this proposal as it 
would allow for a more narrative style of evidence.  

317. Doctors for Sexual Abuse Care expressed the view that the adversary method is 
counterproductive to effective expert witness evidence; doctors often feel as though they 
themselves are on trial and are intimidated by the process.  

                                                             
 
165 Submission of the Criminal Law Committee of the NZ Law Society at 7. 
166 Submission of Criminal Bar Association at 8. 
167 Submission of Dunedin Community Law Centre at 9. 
168 These organisations included Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, 
Women’s Self Defence Network.  
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FAMILY VIOLENCE SECTOR 

318. The proposal was supported by the Waitakere Anti-Violence Essential Services (WAVES) 
Trust (provisional on specialist training for judges in sexual cases), Wellington Women’s 
Refuge (for sexual and violent offences). 

319. Wellington Women’s Refuge supported this reform because it could reduce the negative 
effects of aggressive and confrontational cross-examination. Additionally, a focus on fact-
finding, rather than adversarial presentation of evidence, will enable the decision-maker to 
obtain a fuller and more accurate view of the evidence, and will reduce or eliminate 
attempts to obfuscate the issues and play on misconceptions about sexual violence. Finally, 
questioning by a judge has the potential to adapt better to individual victims’ needs, for 
example with open ended questions that better enable complainants to tell their stories 
than the current method of stop-start questioning. 

OTHER ORGANISATIONS AND AGENCIES 

320. The proposal was supported by the Human Rights Commission, the Police Association 
(provisionally), Victim Support, some of the National Council of Women of New Zealand, and 
Nelson Women’s Centre. 

321. The Human Rights Commission agreed that the judge should control the process. 
Although this would be a significant departure from the current adversarial party-led 
model, and that similar models in other jurisdictions have been criticised as paternalistic, 
they nonetheless considered that the benefits to the complainant, in particular, override the 
negative aspects.169 

322. The Police Association supported the proposal as it could improve the efficiency of trials 
and potentially improve outcomes in cases such as sexual offence trials; the caveat is that 
parties must not be left with the perception of disadvantage or that they have been 
prevented from putting “the whole story” before the court. They considered this should 
probably apply to all cases, not just sexual offence cases, due to the perception of unfairness 
arising from “two justice systems”.170 

323. Victim Support strongly endorsed this recommendation as a very effective way of 
reducing one of the ways victims of sexual crime are revictimised, by the process of cross-
examination. 

324. Among the National Council of Women of New Zealand there was some support for the 
narrative style of giving evidence which would allow the complainant to be more relaxed, 
and lower the potential for harassment.171  ARCS noted that this style would be less stressful 
for witnesses.  

325. Some members of the National Council of Women of New Zealand did not support this 
reform.  

326. Sexual Abuse Support and Healing (SASH) Nelson noted that this proposal carried the 
potential for abuse by judges and noted that they need to be well trained in sexual abuse 
issues.  

                                                             
 
169 Submission of Human Rights Commission, at [6.1]. 
170 Submission of NZ Police Association, at 4. 
171 Submission of the National Council of Women of New Zealand.  
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INDIVIDUALS 

327. This proposal was supported by 409 submitters (including 344 short format and 28 
detailed format submissions based on Auckland Sexual Abuse HELP’s submission).172 

328. Comments made in favour of the proposal included: 

 A narrative form of giving evidence, rather than a question and answer format, would 
enable witnesses to concentrate on describing what happened, rather than trying to 
understand what is meant by a question. A number of submitters supported this aspect 
of the proposal. Comments included the point that victims often feel that important 
information has been left out or they were not able to answer properly because of the 
constraining nature of the question and answer format.  

 Complainants and the accused would be able to answer questions in a much more 
expanded way. 

 One submitter stated, “Having sat on a jury, it is very hard to evaluate disjointed 
evidence. It is much easier to remember an account and related other evidence when it 
isn’t broken up into too many pieces.”  

 One submitter who had been a complainant in a sexual trial commented that a 
conversational style of questioning would be a big improvement. She mentioned that the 
yes and no questioning style of the defence felt very bullying and she felt she was not 
able to give the full answers to the questions that were needed and important, because 
of the closed question format.  

 Another submitter stated: “I like the idea of evidence being given as a narrative as I feel 
that in my case, if I had an opportunity to tell my story in a natural and organic way, I 
would have been able to disclose much more of what happened to me than I was able to 
in a police statement. I also think the judge doing the questioning would make the victim 
not feel like they are the ones on trial, therefore offering a much safer environment.” 

 One submitter commented that it would be rare to find a complainant in a sexual trial 
who would be composed enough to detail her experience in a clear, understandable 
narrative form, so a question and answer form of presentation is preferable. 

 Victims refer to the pejorative, discourteous and disrespectful ways in which defence 
lawyers spoke to victims of sexual assault in court in front of others, which is very 
problematic to recovery. Other problems include the same questions being asked 
repeatedly (comments obtained as part of the submitter’s PhD research). 

 A less adversarial process with the judge asking witnesses for information, rather than 
having aggressive cross-examination by lawyers, would be less traumatic, intimidating 
and confrontational for witnesses and victims in particular. 

 This would be a good alternative to the current system as it would involve a more 
cooperative and collaborative approach, rather than the combative nature of the current 
system which is often detrimental to the mental health of witnesses. 

                                                             
 
172 This included five who supported it for all cases, one for domestic violence cases involving adults. 
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 One submitter commented “This will hopefully reduce the amount and intensity of 
hostile cross-examination, the mere threat of which dissuades many complainants. It 
also reduces the impact of the absence of an advocate for the victim …” 

 Subjects that are not allowed to be raised now could be permitted if the questioning 
came from the judge. 

 One submitter commented that he would favour a more active role by the judge in the 
establishment of the facts. 

329. One submitter stated:  

It is unnerving to know that you will be asked questions in random orders and not know 
the questions and know that the lawyer is going to try and catch you out and trip you up so 
they can try [to] prove you wrong, when you know the story. You know how it went. But 
years have passed … the story gets muddled and you will get confused. But if you just got to 
tell your story without the worry of saying the right or wrong thing, then it would be 
better. …  

It should be about facts and that’s it. No game playing that lawyers get into. Hoping the 
victims will say something that will be slightly different so they can pounce on it, stress out 
the victim and get them to change their story because now they are in a room full of people 
and you are being put on the spot, grilled, and you’re already freaking out and all you want 
to do is run. 

330. Further relevant comments included: 

 It is necessary to avoid the impression that a new trial system flip flops between 
adversarial and inquisitorial concepts; there would need to be a clear statement about 
how this process would guide a court to determining what happened. The submitter set 
out a sample statement.  It would need to be clarified what the judge is aiming to achieve 
in controlling the process and determining the way in which evidence is given, as well as 
the lawyers’ roles.  

 There would need to be independent scrutiny and monitoring of the judges’ 
performance and reasoning.  

 One submitter noted that this proposal was highly dependent on the competency of the 
presiding judge.  

 One submitter argued that reforms should be ‘across the board’ and sexual offence 
cases should not be treated differently or receive exceptions.  

331. One submitter commented that more elaboration of the proposed system was needed. In 
particular it would be necessary to clarify on whom the onus of proof lies and the standard 
of proof required, as well as whether rights of appeal arise at the inquiry/pre-trial stage or 
only after the trial, and whether appeals will be on the record only or whether there will be 
a broader scope for appeals.  

332. This submitter suggested that for the more immediate present, the judge (and jury 
through the judge) could be given more leeway to call witnesses after hearing submissions 
from both sides; there could be broader scope for appeals; and juries could be given more 
scope to ask questions, under the guidance and control of the judge. 
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333. This proposal was opposed by six submitters, on the following grounds: 

 “Interference” by the judge would increase the risk and cost of appeals. 

  “Both the prosecution and the defence should be entitled to present their case with 
minimal interference by the Judge.” 

 Putting the judge in control of the trial processes relies too much on one individual. 

 It would require cultural change and would necessitate considerable training (and 
retraining) of judges, prosecutors and defence counsel. 

 One submitter commented “If the current adversarial system leads to aggressive 
questioning, then maybe it is up to the judge to rein them in, rather than throw the baby 
out with the bathwater.” Another submitter also commented that it may be more 
practical for the judge to exert more control through greater interference with counsel’s 
questioning, rather than having the judge ask the questions: “It is excessive zeal in 
adversariality, not adversariality itself, that needs to be controlled.” 

 “Judges’ questions would have undue prominence and Judges tend to know less than the 
advocates who have lived with the case and the client for the previous year.” 

 It would be very inconvenient to witnesses if it were up to the judge to dictate when 
they must be available to give evidence.  

 This proposal is premature as the Criminal Procedure Act needs to bed in. 

SECTION 4B: DEFENDANT GIVES EVIDENCE FIRST AND IS SUBJECT TO 
QUESTIONS BY JUDGE 

POSSIBLE REFORM 4B 

334. The defendant would give evidence first, unless the judge decided otherwise.  The 
defendant would be subject to questions by the judge, but would not be obliged to 
respond to questions.  The defendant could respond to questions, if he or she chose to 
do so, by speaking personally or through his or her lawyer. 

335. The defendant would be under an obligation to submit to questions whether or 
not he or she had provided a statement to the Court in the case dossier.  

336. This possible reform could apply to sexual offence cases only; to a specific range 
of offences; or to all cases. 

SUBMISSIONS OVERVIEW 

337. In summary, this proposal was supported by one legal organisation, sexual and family 
violence sector organisations, some other organisations, and some individuals who 
commented on it. It was opposed by most legal stakeholders including the NZ Law Society 
and the Criminal Bar Association. Some other organisations and individuals also opposed it. 

338. Submitters in favour agreed that the main benefit of this proposal would be to address 
the complainant’s perception that they are the one ‘on trial’ and put the focus more 
appropriately on the defendant and their actions.    
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339. Submitters emphasised the need to preserve the defendant’s right to silence and to have 
sufficient safeguards for this; and queried how the process of counsel answering questions 
on behalf of the defendant would work. 

340. The area of adverse inferences attracted some attention, although the proposal did not 
purport to permit adverse inferences against the defendant for failure to answer questions; 
this area may require further clarification. Several submitters stated that they thought that 
adverse inferences ought to be permitted if the defendant does not give evidence. It was 
noted that juries may draw such inferences anyway despite contrary instructions. 
Conversely, other submitters emphasised that there should be no adverse inferences 
allowed against the defendant, and argued that if this remained the case, there seemed little 
point in requiring the defendant to submit to questions.  

341. Submitters against the proposal argued that it was illogical for the defendant to give 
evidence before the prosecution presents its evidence, as this would require the defendant 
to respond to allegations that have not yet been fully put to them (or be recalled again 
later); the defendant should be able to hear the case against them and then decide whether 
or not to submit any evidence. The proposal would inappropriately shift the burden of proof 
onto the defendant; the defendant would feel pressured to answer questions even if they 
were not obliged to do so; it could lengthen trials and lead to appeals; it would not counter 
the perception that the complainant was ‘on trial’. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

342. The NZ Law Society and the Criminal Bar Association did not support this proposal. 
They made the following points: 

 It is unclear how an accused’s counsel could answer questions for them, and this would 
lead to appeals and complaints by those convicted about the way their lawyer answered a 
question on their behalf.173 

 This proposal could lengthen trials, since many defendants may want to air their thoughts 
on various issues – judges would be well-equipped to handle this and stop the accused 
digressing, but in doing so may give a perception of unfairness or predisposition against the 
accused, creating the possibility of increased appeals.174   

 The complainant’s perception (that they are ‘on trial’) would not be assisted because they 
would presumably not be able to see the accused get questioned, and would be likely to 
assume that the questioning they experience is more burdensome than what the accused 
goes through.175   

 The only logical way for a trial to proceed is for the prosecution of allege an offence, and 
then present evidence in support. The defence can challenge that evidence and then choose 
whether to present its own evidence. This proposal is considered absurd, based on 

                                                             
 
173 Submission of the Criminal Law Committee of the NZ Law Society at 8. 
174 Submission of the Criminal Law Committee of the NZ Law Society at 9. 
175 Submission of the Criminal Law Committee of the NZ Law Society at 9. 
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changing our whole system of justice, which would be very costly, with no reason as to why 
it would be better than our current system.176 

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

343. The Dunedin Community Law Centre supported this proposal. They agreed that the 
defendant giving evidence first would remove the perception of the complainant being on 
trial.177 

344. The Whitireia Community Law Centre did not support the proposal. They submitted that 
there is an argument that adverse inferences would be made by a jury even with a strong 
jury instruction against doing so, in respect of a defendant who was required to take the 
stand, but chose to assert the right to silence.178  They also commented that the state should 
always bear the burden of proof alone and a defendant should not be required to assist the 
prosecution in securing its conviction.179 

SEXUAL VIOLENCE SECTOR 

345. The proposal was supported by the National Collective of Rape Crisis and Related 
Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer Group (DSAC Nelson), Abuse 
& Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), Auckland 
Sexual Abuse HELP (ASAH) and other organisations that made submissions based on 
Auckland Sexual Abuse HELP’s submission.180 

346. Auckland Sexual Abuse HELP and the National Collective agreed that one major concern 
of victims is the experience of feeling as though they are the ones on trial and the focus on 
the complainant’s behaviour; they agreed this reform would help to readdress these 
concern. Auckland Sexual Abuse HELP also considered it would assist in the search for the 
truth. They supported a process in which defendants answer questions personally (rather 
than through the lawyer) which would support a more genuine process.   

347. Auckland Sexual Abuse HELP noted that in court proceedings neither the victim nor the 
defendant have a voice or opportunity to tell their own stories, compared to the restorative 
process where they are encouraged to speak on their own behalf, which gives a greater 
experience of justice and a sense of empowerment through the process.  

FAMILY VIOLENCE SECTOR 

348. The proposal was supported by the Waitakere Anti-Violence Essential Services (WAVES) 
Trust (provisional on specialist training for judges in sexual cases), Sexual Abuse Support 
and Healing (SASH) Nelson, and Wellington Women’s Refuge (in sexual offence cases). 

349. Wellington Women’s Refuge agreed that there was a problem of a perception that the 
complainant is “on trial” during sexual offending cases, and that this reform would remove 
this perception. They considered that the power of judges to question defendants does not 

                                                             
 
176 Submission of Criminal Bar Association at 8-9. 
177 Submission of Dunedin Community Law Centre at 9. 
178 Submission of Whitireia Community Law Centre at [15]. 
179 Submission of Whitireia Community Law Centre at [16].  
180 These organisations included Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, 
Women’s Self Defence Network.  
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violate to defendant’s right to silence, so long as the defendant is not required to answer 
questions. 

OTHER ORGANISATIONS AND AGENCIES 

350. The proposal was supported by the Human Rights Commission, some members of the 
National Council of Women of New Zealand, and Nelson Women’s Centre.  

351. The Human Rights Commission provisionally supported the proposal – they considered 
that this proposal appears to prima facie infringe the right to silence in the NZ Bill of Rights 
Act, however it also noted that the right is not necessarily engaged here since the defendant 
is not obliged to answer and no inference will be drawn from this. If this is correct, the 
Commission thought that this proposal could go some way towards ameliorating the 
impression that the victim is on trial.181 

352. The Police Association stated that New Zealand should adopt the position in the United 
Kingdom and permit adverse inferences to be drawn from the defendant’s refusal to make a 
statement.182   

353. The Police Association noted several potential issues with the proposal. It may be 
problematic requiring the defendant to submit to cross-examination – including issues of 
perception in having the defendant subject to questioning before the complainant, rather 
than giving an account for or rejection of conduct as alleged by the complainant. This might 
create the impression they are being require to answer allegations that have not yet been 
put to them in full detail.183 

354. Some members of the National Council of Women of New Zealand did not support this 
reform (responses were divided evenly between support and opposition).  

355. JustSpeak commented that this proposal may not contain sufficient safeguards to 
protect defendants’ right to silence, and this area needed more evaluation – the issue of 
drawing an adverse inference needed to be addressed and the position clarified if no 
inference can be drawn. They also noted the defendant would face pressure to answer 
questions at the start of the trial.184 

INDIVIDUALS 

356. This proposal was supported by 47 individual submitters.185 They generally considered 
that it would reassure the victim that they are not the person on trial.  One commented “It is 
another move towards establishing what actually happened, rather than allowing defence 
counsel to construct and defend a story.”  One submitter considered that this process should 
be determined by what would suit the complainant best, and what they would prefer (i.e. 
allow them to choose). 

                                                             
 
181 Submission of Human Rights Commission, at [6.2]. 
182 Submission of NZ Police Association, at 4. 
183 Submission of NZ Police Association, at 5. 
184 Submission of JustSpeak at 17. 
185 This included four submitters supporting the proposal for all cases, one for a specific range of offences, one for 
sexual offences only, one if the defendant had the right to give more evidence later in the trial, one partially 
supported. 
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357. Several submitters commented on the right to silence. A number noted that if this 
proposal proceeds, the right to silence must be clearly set out for the defendant and the 
principle of “innocent until proven guilty” adhered to. One submitter offered a critique of the 
moral, historical and rational basis of the right to silence. 

358. One submitter who had been a complainant in a sexual trial commented, while 
acknowledging the fundamental principle of the presumption of innocence, “I do believe 
that everyone should at least have to give some sort of explanation or their version of event, 
exclaim their innocence”.  

359. One submitter considered both the defendant and complaint should be required to 
submit to questions but without the obligation to respond and with the defendant having 
the option of responding through his or her lawyer. 

360. One submitter supported the defendant being subject to questions, but did not support 
them giving evidence first. 

361. This proposal was opposed by nine individual submitters, on the following grounds: 

 One submitter stated, “How can the defendant mount an adequate defence if all the 
prosecution evidence is not revealed until after the defendant has given evidence?” The 
submitter considered the proposal would interfere with the onus on the prosecution to 
prove the case.  

 The defendant should have the right to see the nature of the evidence against them 
before they give evidence, and should retain the right to choose whether or not to give 
evidence after the prosecution case; any change to this alters the perception of the basic 
principle that a person is deemed innocent until proven guilty.   

 One submitter stated, “The prosecution has unlimited resources and is nearly always in 
a significantly stronger position to make out their case.” The prosecution should be 
required to make out their case first; they should not be given a further advantage of 
being able to fit their case around the testimony of the defendant. 

 One submitter considered that this proposal would be impossible unless the onus of 
proof were reversed. A defendant cannot give evidence if they do not know what the 
case is; they would have to be recalled, which would lengthen the trial. It is more logical 
for the defendant to hear the evidence against them first. 

362. One submitter stated that they support the approach taken in some jurisdictions where 
the accused is given the right to make an unsworn statement instead of giving sworn 
testimony and considered this approach should be introduced.  He further considered that 
permitting an inference to be drawn from the defendant’s failure to give evidence should be 
introduced only if trials are conducted without juries. 

SECTION 4C: RELEVANT EVIDENCE GENERALLY ADMISSIBLE  

POSSIBLE REFORM 4C 

363. If the fact-finder were to be changed to judge alone or to a judge sitting with two 
lay jurors, many rules of evidence could be dispensed with. Relevant evidence, 
including the defendant's criminal history, would generally be admissible, with its 
weight being determined by the fact-finder.   
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364. Rules requiring evidence to be relevant and avoid unnecessary repetition would 
still be required.  So too would rules about the complainant’s sexual history, because 
of the impact on the complainant of the admission of such evidence.  

365. This possible reform could apply to sexual offence cases only; to a specific range 
of offences; or to all cases. 

SUBMISSIONS OVERVIEW 

366. In summary, this proposal was supported by sexual and family violence sector 
organisations, some other organisations, and some individuals who commented on it. The 
NZ Law Society considered that its merit depended on the tribunal of fact being properly 
trained and constituted; written reasons would be essential to ensure transparency about 
how evidence was used.  

367. Submitters in favour supported a broader range of evidence being admissible so 
decisions can be made with more complete information; they considered this would be an 
appropriate development if the decision-maker was changed from a traditional jury model, 
since evidence rules largely serve to assist the jury; this proposal would simplify the rules of 
evidence, which can often be technical and confusing and cause frustration for non-legal 
participants in trials; forensic doctors considered it could allow expert witnesses to be more 
effective and clearer, particularly if a more narrative style of evidence is permitted. 

368. Submitters made the following comments about the operation of the proposal: it could 
prolong trials if more evidence were to be admitted; if jurors were involved they may need 
training to assist them in evaluating the evidence; it was still necessary to ensure protection 
of the defendant’s interests. 

369. Many submitters commented that they perceived an imbalance between what is 
admissible and used in a sexual trial from the background of the complainant compared 
with information permitted about the defendant, in particular previous convictions.  Some 
considered that previous convictions should always be admissible, but others considered 
they should never or only sometimes be admissible. The Criminal Bar Association argued 
that a defendant’s convictions should only be admitted as propensity evidence as decision-
makers would not be able to put such information out of their minds. 

370. A number of submitters commented that the complainant’s sexual history should not be 
admissible, or at least supported the continuation of the current rules restricting its 
admissibility to certain circumstances.  

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

371. The NZ Law Society considered that any merit to the proposal rests on the tribunal of 
fact being properly trained and constituted; reasons for rulings and verdicts would be vital 
to ensure transparency and to ensure that no improper material was taken into account.186 

                                                             
 
186 Submission of the Criminal Law Committee of the NZ Law Society at 9. 
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The Law Society noted there could be a tendency to prolong trials as more evidence is likely 
to be admitted (notwithstanding relevance rules).187 

372. The Criminal Bar Association commented that judges or jurors should only be aware of a 
defendant’s criminal convictions where they are led as propensity evidence; it is naïve to 
think that judges or professional jurors are going to be able to expunge such facts from their 
minds. 188  

SEXUAL VIOLENCE SECTOR 

373. The proposal was supported by the National Collective of Rape Crisis and Related 
Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer Group (DSAC Nelson), Abuse 
& Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), Auckland 
Sexual Abuse HELP and other organisations that made submissions based on Auckland 
Sexual Abuse HELP’s submission.189 

374. Auckland Sexual Abuse HELP supported this reform on the basis that decisions in sexual 
offence trials are significant for many people, not only the defendant; the verdict has a 
significant impact on the complainant’s wellbeing; and the risk of recidivism in some sexual 
offences are very high, and a guilty verdict can protect other potential victims from harm; so 
a broad approach to admissibility is preferred.  They also noted that “many survivors we 
have supported through the court system have been left puzzled, frustrated and let down by 
evidence not being allowed due to the complex rules of evidence.”  

375. Doctors for Sexual Abuse Care considered that this proposal would allow expert 
witnesses to do their job more effectively. From the present question and answer style of 
evidence, it is a common experience for expert witnesses to find that issues have not been 
clarified but confused; allowing a more free and narrative style of giving evidence will 
enable witnesses to give their evidence in a way that is more helpful and useful.   

376. Many submitters commented about the perceived imbalance between what is 
admissible and used in a trial from the background of the complainant compared with the 
lack of information permitted about the defendant, in particular previous convictions.  A 
number of submitters commented that the complainant’s sexual history should not be 
admissible. 

FAMILY VIOLENCE SECTOR 

377. The proposal was supported by the Waitakere Anti-Violence Essential Services (WAVES) 
Trust (provisional on specialist training for judges in sexual cases), and Wellington 
Women’s Refuge. 

378. SASH Nelson supported a broader range of evidence being admissible, such as the 
defendant’s relevant convictions, power and control issues, but considered the victim’s 
sexual history was not relevant (though if the victim and defendant are or were in a 
relationship this may be admissible). 

                                                             
 
187 Submission of the Criminal Law Committee of the NZ Law Society at 9. 
188 Submission of Criminal Bar Association at 9. 
189 These organisations included Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, 
Women’s Self Defence Network.  
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379. Wellington Women’s Refuge agreed that a judge and specially trained jurors or a judge 
alone can be expected to receive some information such as propensity evidence that would 
otherwise be inadmissible and only use it for a legitimate purpose. Wellington Women’s 
Refuge agreed that evidential rules regarding the complaint’s previous sexual history and 
preventing unnecessary repetition should remain in force.  

OTHER ORGANISATIONS AND AGENCIES 

380. The proposal was supported by the Human Rights Commission, the Police Association, 
Victim Support, some members of the National Council of Women of New Zealand, Nelson 
Women’s Centre. 

381. The Human Rights Commission provisionally supported this proposal, while noting that 
there needs to be means of ensuring protection of the defendant’s interests. They 
recommended investigating the way in which evidence is managed before the Human Rights 
Review Tribunal (particular the practical application of section 106 which introduced an 
inquisitorial role to Tribunal procedure).190 

382. Victim Support strongly endorsed this proposal and agreed that the current rules for 
evidence reflect the needs of a jury based system rather than one designed to determine 
facts from an assessment of more comprehensive sources of information. This proposal had 
much to recommend to victims.  

383. Some members of the National Council of Women supported the status quo.  

INDIVIDUALS 

384. This proposal was supported by 40 individual submitters.191 

385. One submitter who had been a complainant in a sexual trial supported this proposal “so 
a full and complete picture is given to those making the important decisions.” 

386. One submitter noted that McGechan J had suggested in 1988 that all evidence rules 
could be dispensed with and replaced with a relevance test. 

387. A number of submitters commented that the past history of the defendant should be 
admissible, particularly the defendant’s criminal history, especially where the previous 
offending has similarities to the current case. Many submitters perceived unfairness to the 
complainant in relation to having her background discussed in the trial while the accused’s 
history is not. Several supported the defendant’s criminal history being available to the fact 
finders in all cases. Other submitters commented that criminal convictions should never be 
relevant.   

388. Likewise, numerous submitters commented that sexual history was not relevant, or 
even if it is relevant it should not be admitted because of the hardship it will cause the 
complainant. Conversely some noted that sexual history should be admitted in certain 
circumstances.  

 

                                                             
 
190 Submission of Human Rights Commission, at [6.3]. 
191 This included two supporting it specifically for sexual offences, four for all cases, one for some cases. 
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389. Comments made in favour of the proposal included: 

 It would save time. 

 One submitter commented, “I find it hard to understand how juries can be argued by 
some people to be more reliable and trustworthy finders of fact, but to nevertheless 
need to have some items of evidence excluded from their consideration because they 
can’t be trusted to use them properly.” 

 One submitter stated in respect of decisions under the current evidence rules, “We are 
now forming an opinion with vital pieces of the jigsaw missing.” 

390. A lawyer with a German background observed regarding the admissibility of previous 
convictions that in Germany the presiding judge goes through all of the defendant’s 
background including prior convictions at the start of a trial.  He commented “The argument 
about jury prejudice [in respect of evidence] only shows that even if some want to hold on to 
juries we actually don’t trust them. The whole raft of rules about evidence has one reason, 
which is that we don’t trust juries to make sensible decisions of they are not spoon fed just 
the snippets of evidence the legal professionals allow them to hear.” He compared this with 
the German system where there is no need for extensive rules about evidence as trials are 
decided by panels of professional judges and lay people sitting together.  

391. This proposal was opposed by three submitters. The proposal was opposed on the 
following grounds: 

 The rules of evidence prevent judges being selective about the evidence they are 
prepared to accept, and which may be necessary to ensure a fair trial. 

 Deterrents are needed to prevent the police obtaining evidence by improper means. 

 The defendant’s criminal history should not be generally admissible, because it is the 
current charge that the defendant is obliged to defend, not his criminal history. 

 There did not seem to be justification for the changes in the proposal, and it was not 
clear or detailed how the rules of evidence impeded informed juror decision-making. 

 One submitter expressed doubt over whether the proposal would ‘remove the 
perception that the complainant is on trial’; he considered that the defendant was far 
more likely to answer questions after he has heard what the complainant has to say. 
Complainants’ perceptions that they are on trial should be dispelled by other methods, 
such as control of questioning by the judge. 

SECTION 4D: FAST-TRACKING, PRE-RECORDING OF EVIDENCE AND 
COMMUNICATION ASSISTANCE FOR VULNERABLE WITNESSES 

POSSIBLE REFORM 4D 

392. Cases involving vulnerable witnesses should be fast-tracked wherever this can be 
achieved, so that the trial occurs as quickly as possible. Where fast-tracking is not 
possible, pre-recording of evidence (including cross-examination) ought to be 
considered. 
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393. An amendment should be made to the definition of “communication assistance” in 
section 80 of the Evidence Act in order to allow for assistance in the process of 
answering questions for a wider group than just witnesses with a “communication 
disability”. This would allow for an incremental and careful approach to the 
introduction of intermediaries, who could assist with the phrasing of questions in an 
appropriate way. Their primary initial role would be to assist with communication 
and questioning issues rather than actually question witnesses. 

394. This possible reform could apply to sexual offence cases only; to a specific range 
of offences; or to all cases. 

SUBMISSIONS OVERVIEW 

395. In summary, fast-tracking of cases with vulnerable witnesses was generally supported 
by most submitters who commented on it. Many submitters emphasised the challenges of 
delay in the system for defendants, complainants and witnesses, particularly child 
witnesses. However it was noted that attempts to fast-track cases have had mixed success 
and there may only be limited capacity for this to occur; the preparedness of complainants 
and defendants should also be considered. Several submitters commented on the need to 
make the pre-trial process faster for all involved, not just vulnerable witnesses. 

396. Pre-recording of evidence of vulnerable witnesses was supported by one legal 
organisation, sexual and family violence sector organisations, other organisations, and most 
individuals who commented on it. However concerns were raised about pre-recording of 
cross-examination by the Criminal Bar Association and the Police Association.  Arguments 
were also made that cases can change in the period before trial and require re-examination 
of witnesses, negating the benefits of giving evidence early.  

397. The use of intermediaries was generally supported by sexual and family violence sector 
organisations, and some other organisations and individuals, especially for complainants in 
sexual cases, but also for those who are young or otherwise vulnerable. Forensic doctors 
noted that assistance with questioning children and adolescents could be particularly useful, 
to maximise the quality of evidence and avoid retraumatisation. However intermediaries 
were generally not supported by legal stakeholders on the basis that they could be costly 
and unfair to the defendant or inhibit credibility assessments, prolong proceedings, and 
were unnecessary.  

398. Several submitters suggested that the focus ought to be on making the court more 
sensitive to vulnerable victims as a whole, which could include the judge intervening more 
in questioning. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

399. The NZ Law Society and the Criminal Bar Association were in favour of fast-tracking of 
cases (subject to the defence being given sufficient time and funds to prepare).  However the 
NZ Law Society noted that there appeared to be little capacity in the District or High Courts 



82 
 
 

for fast-tracking proceedings; attempts by District Courts to prioritise vulnerable witness 
cases have only had mixed results.192   

400. The Criminal Bar Association opposed the cross-examination of witnesses being pre-
recorded, as it abolishes the presumption of finality in a trial, as the prosecution would 
attempt to rebut evidence elicited by the defence in cross-examination in pre-recording, 
which would also be rebutted, and there would be a spiral of evidence, investigation and 
cost by both parties.193 

401. Few legal stakeholders commented on intermediaries and/or the amendment to the 
definition of “communication assistance”.  The NZ Law Society and the Criminal Bar 
Association did not support the proposals. Arguments against the proposal or possible 
issues with it included the following: 

 Intermediaries appear costly and likely to prolong proceedings.194 Also, it may be more 
effective to focus on ensuring the court as a whole is more sensitive to vulnerable victims, 
rather than seeking to fund another distinctive body of intermediaries (and the changes to 
the trial system proposed should already make the court process more sensitive).195  

 Intermediaries seem unnecessary because there are already adequate protections for 
witnesses such as CCTV, screens, and judicial powers to intervene in questioning.196 

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

402. The Dunedin Community Law Centre was in favour of fast-tracking of cases and pre-
recording of evidence.  

SEXUAL VIOLENCE SECTOR 

403. The proposal was supported by the National Collective of Rape Crisis and Related 
Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer Group (DSAC Nelson), 
Doctors for Sexual Abuse Care (DSAC), Auckland Sexual Abuse HELP (ASAH) and other 
organisations that made submissions based on Auckland Sexual Abuse HELP’s 
submission,197 a similar submission made by Te Ohaakii a Hine – National Network Ending 
Sexual Violence Together (TOAH-NNEST)– Tauiwi Caucus, Te Ha O Te Whanau Trust, 
Whangarei Rape Crisis Group, Miriam Centre Child Abuse Research and Treatment Trust, 
Sexual Abuse Centre (Rotorua) Inc, START Inc, Stop Demand, Rape Crisis Dunedin. 

404. Auckland Sexual Abuse HELP and other submitters supported this reform; they 
supported reducing delays in the system, fast-tracking cases involving vulnerable witnesses, 
and improving the nature of questioning. They stated: 

Child witnesses are among the most vulnerable. It is disturbing to watch a child or young 
person give evidence a number of years after an event, and even more disturbing to watch 

                                                             
 
192 Submission of the Criminal Law Committee of the NZ Law Society at 10. 
193 Submission of Criminal Bar Association at 11. 
194 Submission of the Criminal Law Committee of the NZ Law Society at 10. Submission of Criminal Bar Association at 
9. 
195 Submission of the Criminal Law Committee of the NZ Law Society at 10. 
196 Submission of the Criminal Law Committee of the NZ Law Society at 10. Submission of Criminal Bar Association at 
9. 
197 These organisations included Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, 
Women’s Self Defence Network.  
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the way that developmental changes can be exploited by defense counsel, for example, a 
child using different language than that which they used soon after the disclosure of the 
abuse. 

405. Auckland Sexual Abuse HELP also supported an intermediary in the form of an 
interpreter-like model for complainants in sexual offence trials, if other reforms in this 
proposal are not implemented. However if specialisation and a judge-led process are 
implemented, along with a “good conduct” requirement on counsel, communication 
assistance may only be required for those who are young or vulnerable for some other 
reason such as mental health issues.  

406. The National Collective supported efforts being made to fast-track cases involving 
vulnerable witnesses including children, and that in the event that fast-tracking is not 
possible, the pre-recording of evidence and cross-examination should be used to minimise 
the delay and harm to witnesses. 

407. DSAC Nelson noted that assistance with questioning adolescents would be very useful, 
as the developmental stages of adolescents vary significantly, and it is important to take into 
account their level of cognitive understanding in asking questions. 

408. ARCS supported fast-tracking, and also the introduction of trained intermediaries, but 
noted that the details of this proposal needed to be further considered to ensure that such a 
system is beneficial and not open to misuse by any of the parties.  

409. DSAC noted research has demonstrated the importance of neutral and careful 
questioning of children, adolescent and other vulnerable witnesses to maximise the quality 
of their evidence, and to avoid retraumatisation. They particularly supported the 
recommendations resulting from the research conducted by Hanna, Davies, Henderson, 
Crothers and Rotherham regarding child witnesses, including the introduction of 
intermediaries for questioning.   

FAMILY VIOLENCE SECTOR 

410. The proposal was supported by the Waitakere Anti-Violence Essential Services (WAVES) 
Trust, Sexual Abuse Support and Healing (SASH) Nelson, Wellington Women’s Refuge (for 
sexual cases, cases involving domestic violence, or vulnerable witnesses such as children), a 
similar submission made by South Auckland Family Violence Prevention Network, Te Rito 
Rodney (family violence prevention network), Kaikoura Violence-free Network, and Blow 
the Whistle on Violence. 

411. SASH Nelson noted that, while quicker trials can allow for earlier closure of the legal 
aspect of sexual assault, where the victim is in the healing process, their level of resilience 
and readiness needs to be considered, and fast-tracking of cases may retraumatise victims. 
Not guilty verdicts and non-appearance of defendants leading to postponement were also 
difficult negative experiences for victims. 

412. SASH Nelson supported intermediaries being trained in sexual abuse issues and the 
court process to avoid retraumatising the victim.   

413. Wellington Women’s Refuge believed that this proposal would mean that vulnerable 
witnesses such as children would be more comfortable and less traumatised by the trial 
process, and provide more accurate evidence. They also considered that delays are often 
engineered by defence counsel, with the knowledge that evidence of older children is less 
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likely to result in a conviction, and that fast-tracking or pre-recording of evidence will 
mitigate this problem. 

OTHER ORGANISATIONS AND AGENCIES 

414. Victim support, a majority of the National Council of Women of New Zealand, Nelson 
Women’s Centre, a similar submission made by Heretaunga Women’s Centre, Palmerston 
North Women’s Health Collective, North Shore Women’s Centre, Horaparaikete Ahu 
Whenua Trust, and Womens’ Centre Waitakere supported these possible reforms.  

415. Fast-tracking of cases involving vulnerable witnesses was supported by the Human 
Rights Commission, and the Police Association.  

416. Pre-recording of evidence where fast-tracking proceedings is not possible was 
supported by the Human Rights Commission, who considered it would be consistent with 
UN Principles which require measures to be taken to minimise inconvenience to victims and 
avoid unnecessary delay in the disposition of cases.198  

417. The Police Association thought there should be considerable caution about pre-
recording of evidence and cross-examination (as opposed to pre-recorded video statement). 
There could also be pre-recording of defendant evidence as well (for example where 
defendants are of low IQ or have drug/alcohol issues that could affect memory). At that 
point, however, if may be more efficient simply to proceed to a fast-tracked trial.199 

418. Victim Support strongly endorsed this recommendation as being appropriately sensitive 
to the needs of witnesses.  

419. The intermediaries should have the following qualities and features: they should be 
trained in court procedures and features of sexual offending, have empathy and objectivity. 
The complainant should not be retraumatised by the use of intermediaries.200  

INDIVIDUALS 

420. This proposal was supported by 402 individual submitters (including 344 short format 
and 28 detailed format submissions based on Auckland Sexual Abuse HELP’s submission).201 

421. Comments made in respect of providing fast-tracking cases were: 

 Submitters who were forensic doctors also considered that fast-tracking of cases with 
vulnerable witnesses would reduce the ongoing stress and harmful mental health effects 
(and cost) that witnesses often suffer from prolonged cases.   

 A submitter who had been the complainant in a sexual trial, and a submitter who had been 
an accused person, both emphasised that the process needs to be more efficient and faster 
for everyone, not just vulnerable witnesses. 

 Two submitters who were clinical psychologists supported this proposal.  

                                                             
 
198 Submission of Human Rights Commission, at [6.5]. 
199 Submission of NZ Police Association, at 5. 
200 Submission of the National Council of Women of New Zealand. 
201 This included four submitters supporting it for all cases, one for some cases, one for all offending against children, 
not just sexual cases, one for video evidence for children in sexual cases. 
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 Two submitters supported this proposal specifically for cases involving serious violence.  

422. Comments made in respect of providing communication assistance/intermediaries 
were: 

 Submitters who were forensic doctors considered that there are many vulnerable 
witnesses who would benefit from communication assistance in court.   

 One submitter supported this proposal provided the intermediaries were there to assist 
with communication rather than interpretive analysis and understood that the ability to 
answer questions fluctuates. 

 One submitter suggested that judges should exercise more control in cases involving 
vulnerable witnesses (rather than having intermediaries). 

 One submitter gave the example of the Christchurch “looter” with Aspergers’ who would 
benefit from communication assistance. They noted that especially with children, the 
helper may also be required to explain the answer. The submitter also considered that the 
direction about demeanour should be given in all cases. 

423. Comments made in respect of pre-recording of evidence were: 

 One submitter noted that jurors get a lot of information from the physical behaviour of a 
witness on the stand, so pre-recorded evidence should show the body as well as the face; 
jurors should be able to have the tapes of this evidence automatically and not have to 
request it from the judge. 

 This proposal was supported by two submitters who were clinical psychologists, 
specifically for children’s evidence. 

424. One submitter commented that all sexual violence survivors were vulnerable (so these 
proposals should apply to cases in which they were involved). 

425. This proposal was generally opposed by three submitters.  

426. One submitter opposed the use of intermediaries because it would cause delays and 
significantly increase the length of trials. 

427. One submitter did not favour pre-recording of evidence because cases change as they 
get to trial and not all minds concentrate sufficiently prior to trial. The submitter supported 
filtering of questions (i.e. intermediaries) as a last resort, perhaps suitable for child 
witnesses. He noted it gives time for the witness to think of a better answer which inhibits 
credibility assessments. 

SECTION 4E: INDEPENDENT SEXUAL VIOLENCE ADVISORS 

POSSIBLE REFORM 4E 

428. A victim of sexual offending would have an Independent Sexual Violence Advisor 
(ISVA) allocated to them from the first contact with the Police or another agency, 
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based on the model in the United Kingdom.202  The ISVA would provide support, 
advice and assistance for the victim until their complaint is resolved.  The ISVA would 
liaise with the Officer in Charge of the case and the prosecutor during any 
investigation and prosecution.  

429. The ISVA would have the necessary expertise to inform a complainant, where 
relevant, about issues such as name suppression, the trial process, the stages of the 
criminal justice process, the role of the prosecutor, the complainant’s ability to have a 
support person (at trial, when giving evidence, or during pre-trial interview), the role 
of the complainant as a witness, what to expect from cross-examination and general 
witness preparation, and other applicable rules of evidence, including the availability 
of alternative ways of giving evidence. 

430. This possible reform would apply to sexual offence cases only. 

SUBMISSIONS OVERVIEW 

431. In summary, this proposal was supported by some legal stakeholders as well as sexual 
and family violence sector organisations, some other organisations, and some individuals 
who commented on it.  

432. Submitters in favour argued that this proposal would provide better support for 
complainants; take some burden off the prosecution to keep the victim directly updated; 
create a much-needed line of communication between the victim and the prosecuting 
agency; as well as facilitate compliance with the obligations in section 7 Victims’ Rights Act.  
It would meet victims’ frequently expressed needs for better provision of information about 
the trial process in key areas such as alternative ways of giving evidence. 

433. Most comments around the operation of the proposal focused on suggested necessary 
qualifications of ISVAs such as counselling or social work, qualities such as communication 
skills, empathy, and the ability to adapt to the needs of the victim, including cultural 
sensitivity and age-appropriateness. There were also comments about suggested areas for 
training, including legal and court processes, and the need for supervision.   

434. The availability of the ISVA from the start of the complaint process was supported (not 
just at trial). Many submitters who commented desired that the ISVA do more than merely 
provide information, and could also provide emotional support.  

435. A further key issue needing clarification was the scope of the advocacy role and whether 
the ISVA would advise or represent the client; submitters generally considered the ISVA 
should at least represent the victim’s views to the prosecutor. Also emphasised was the 
importance of independence from government agencies and the court; and the need for 
coordination with existing agencies and drawing on their expertise. It was also recognised 
that the role needed to be well-defined and duplication of services avoided. 

436. Some submitters considered that the proposal should go further and include 
independent legal representation for the victim. However submitters also noted that this 

                                                             
 
202 See Amanda Robinson Independent Sexual Advisors: A process evaluation (2009) 

<www.cardiff.ac.uk/socsi/resources/isvareport.pdf>. 
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could effectively lead to an additional party to the proceedings which could increase the 
adversarial nature of the process.  

437. Various submitters acknowledged that the proposal would be resource and funding 
intensive. The NZ Law Society supported the proposal in principle but considered it may be 
more efficient to better resource current victim support and increase judges’ sensitivity 
through training. The Criminal Bar Association did not oppose the proposal but queried 
whether it was necessary. The argument was also raised that instead of providing ISVAs, 
judges should intervene more to protect victims and prevent insensitive or inappropriate 
treatment of them during the trial process. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

438. The NZ Law Society supported the proposal in principle, but considered it may be more 
efficient to provide better resourcing of current victim support and training of judges to 
ensure appropriate sensitivity; and if the court is run in a more sensitive way, that may 
reduce the need for additional and distinct assistance for complainants.203 

439. Along with other submitters, the NZ Law Society noted the need to consider whether the 
ISVA would provide information or independently “advise” a client; complainants in a sexual 
offence case are likely to want advice and representation more than just information; 
provision of a quasi-advisor, who cannot represent the complainant or advise them on 
courses of action in relation to proceedings, carries the risk of creating false expectations, 
and it may be better either to provide complainant with full representation, or to better 
resource current counselling/support services for victims. 204 

440. The Criminal Bar Association did not oppose the proposal. 

441. Both organisations queried whether the ISVA is necessary given there are currently a 
number of victim support groups and specialist Police teams, so the proposal seems 
somewhat redundant.205 

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

442. The Dunedin Community Law Centre supported this proposal. 

443. Key issues to consider were: 

 The need for consistency in training for ISVAs, including on victims’ culturally specific 
points of view, victims with intellectual or physical disabilities, and mental 
health/addiction issues. 

 Although a service might be significant to fund (given the high degree of specialisation 
required), the ISVAs could draw on the skills of existing agencies.206 

 ISVAs would need to be accessible to rural women as well as those living in main centres.207 

                                                             
 
203 Submission of the Criminal Law Committee of the NZ Law Society at 10. 
204 Submission of the Criminal Law Committee of the NZ Law Society at 10. 
205 Submission of the Criminal Law Committee of the NZ Law Society at 10. Submission of Criminal Bar Association at 
9. 
206 Submission of the Dunedin Community Law Centre at 10. 
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 There may be barriers to accessing this service in small communities due to confidentiality 
and privacy concerns.208 

SEXUAL VIOLENCE SECTOR 

444. The proposal was supported by the National Collective of Rape Crisis and Related 
Groups Aotearoa, Doctors for Sexual Assault Care Nelson Peer Group (DSAC Nelson), Abuse 
& Rape Crisis Support Manawatu (ARCS), Doctors for Sexual Abuse Care (DSAC), Auckland 
Sexual Abuse HELP (ASAH) and other organisations that made submissions based on 
Auckland Sexual Abuse HELP’s submission,209 a similar submission made by Te Ohaakii a 
Hine – National Network Ending Sexual Violence Together (TOAH-NNEST)– Tauiwi Caucus, 
Te Ha O Te Whanau Trust, Whangarei Rape Crisis Group, Miriam Centre Child Abuse 
Research and Treatment Trust, Sexual Abuse Centre (Rotorua) Inc, START Inc, Stop 
Demand, Rape Crisis Dunedin. 

445. Auckland Sexual Abuse HELP and other submitters supported the proposed reform, 
making the following comments: 

 For the ISVA model to work, the role must be truly “independent”, not an employee of the 
court or other government agency including SAATS. Part of the ISVA role is already being 
done by specialist sexual violence support agencies, though such agencies in many cases 
are limited by funding constraints and/or lack of relationship with crown prosecutors. This 
independence is crucial to enable complainants to have their choices fully informed by 
others, and to enable an emotionally safe environment, and to ensure the survivors’ other 
needs are being met.  

 The ISVA should not just be seen as an information giving role. Equally if not more 
important is the capacity and skill to provide emotional and psychological support through 
the process, which should be a key task in the job description. Survivors of sexual violence 
commonly experience PTSD, anxiety, and are significantly triggered back to the sexual 
violence. Activities such as watching the evidential video interview are not safe and require 
specialist knowledge and skill to support the victim to watch it and to process the emotions 
that emerge while doing so, particularly for adults who have reported childhood sexual 
abuse.  

 A number of decisions by the judge impact directly on the complainant. If the complainant 
is not to have their own legal representation to represent their interests in issues around 
privacy, support and admissibility of evidence, the Crown Prosecutor should do so.  The 
prosecution can do a better job when there is good relationship with the complainant – an 
understanding of her version of what happened and her needs in the process. It was not 
clear to them why the Crown Prosecutor must be seen to be neutral. 

446. The National Collective noted that victims of sexual offending experience more complex 
and persistent psychological and emotional effects than any other survivor of crime, so it is 
important to have adequate and consistent support right from the beginning of the 
complaint process. They noted that the use of ISVAs in other jurisdictions (England, Wales, 

                                                             
 

207 Submission of the Dunedin Community Law Centre at 10. 
208 Submission of the Dunedin Community Law Centre at 11. 
209 These organisations included Wellington Sexual Abuse Help, Project Restore, Counselling Services Centre, 
Women’s Self Defence Network.  
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South Africa, Ireland) has been linked to a more satisfactory experience of the justice system 
for sexual offending victims.  Research around good practice shows that a multidisciplinary 
approach with the collaboration of services provides the best support. Therefore the 
provision of ISVAs should not be at the expense of providing and encouraging the use of 
other support services such as specialist sexual violence agencies.  

447. ARCS supported the introduction of ISVAs that are not government employees and can 
advocate for the victim throughout the police reporting and court process. However the 
appointment of these advisors need to take into account what services are already available 
to survivors and whether the advisors can fit within an existing service. Duplication of 
services is not financially expedient and it means the victim has to deal with more people.  

448. DSAC noted the importance of the ongoing role of a support worker for victims of sexual 
assault, whether or not they involve the police at the outset – this is necessary to avoid 
victims falling through the gaps in the system and do not attend, for example, follow-up 
medical or counselling appointments.  

FAMILY VIOLENCE SECTOR 

449. The proposal was supported by the Waitakere Anti-Violence Essential Services (WAVES) 
Trust (provisional on specialist training for judges in sexual cases), Sexual Abuse Support 
and Healing (SASH) Nelson, Wellington Women’s Refuge, a similar submission made by 
South Auckland Family Violence Prevention Network, Te Rito Rodney (family violence 
prevention network), Kaikoura Violence-free Network, Blow the Whistle on Violence. 

450. WAVES recommended the Law Commission investigate the Community Victim Services 
model currently defined by the Waitakere District Court Family Violence Court Protocol. 
ISVA personnel should be sourced from community agencies working in the sexual violence 
field and must be supported by robust agreements between the courts and agencies, such as 
court protocols that enable information sharing, and enable easy access to therapeutic and 
support services.210  

451. SASH Nelson considered they had been doing a role like that of an ISVA for several years 
in their area. They considered the victim should have access to the ISVA as needed during 
the court process, and for a reasonable time after the conclusion of the trial.  They should 
have relevant qualifications and experience such as social work or counselling.  They 
considered the training for ISVAs could include: rape and sexual assault myths, effects of 
violence, power and control issues, listening skills, boundaries, stress management and self-
care, homophobia, feminism, Te Tiriti o Waitangi/bi-culturalism, child abuse and neglect, 
court and police processes and relevant legislation, making the client and their story feel 
validated, society’s response to sexual violence, changes and difficulties in relationships and 
family dynamics, parenting issues, anger, grief, loss, guilt/shame, theory and interventions 
in sexual violence.   

452. Wellington Women’s Refuge supported this reform but noted that victims should be able 
to choose who supports them throughout the process, and victims should not be forced to 
have a certain advisor, as this would not be empowering.  

453. Wellington Women’s Refuge considered that the traumatising nature of sexual offence 
trials will be mitigated by the presence of a person solely looking out for the welfare and 
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rights of the complainant. Receiving information about what to expect and measures that 
can be put in place for complaints (such as alternative ways of giving evidence) empowers 
victims, and consequently may encourage higher reporting rates and more comprehensive 
evidence being put before the court. The advisor could represent the complainant’s interests 
and advocate for/recommend certain courses of action to the prosecutor. 

OTHER ORGANISATIONS AND AGENCIES 

454. The proposal was supported by the Human Rights Commission, the Police Association, 
Victim Support (cautiously), a majority of the National Council of Women of New Zealand, 
Nelson Women’s Centre, JustSpeak, a similar submission made by Heretaunga Women’s 
Centre, Palmerston North Women’s Health Collective, North Shore Women’s Centre, 
Horaparaikete Ahu Whenua Trust, Womens’ Centre Waitakere, and a similar submission 
made by Family Planning, the Victoria University of Wellington Students’ Association, the 
Eating Difficulties Association Network (EDEN), the Auckland Coalition for the Safety of 
Women and Children.  

455. The Human Rights Commission strongly supported this proposal for an ISVA to advise 
the complainant of aspects of the trial process. They noted alternative arguments in favour 
of a dedicated independent legal representative for the victim, but, in their view, this could 
reinforce the more negative aspects of the adversarial system.211 

456. Victim Support noted the role played in giving information and guidance to victims by 
other participants such as prosecutors, Victim Support, and others. They observed it would 
make sense to ensure that any ISVA role was well-coordinated with existing resources for 
victims attending court and that steps were taken to avoid role confusion and duplication. 

457. Two members of the National Council of Women of New Zealand questioned the need 
for ISVAs, however the majority supported the proposal. They considered the ISVA should 
be of high calibre and have a good understanding of different cultures, counselling and 
communication skills, empathy and supportiveness.212  

458. JustSpeak also noted that there would need to be appropriate training, supervision and 
support; ISVAs would probably need to have a background in counselling and a good 
understanding of the criminal justice system; there could be a prescribed course and 
accreditation process; and there is a need to be able to cater for the specific needs of the 
victims (including gender, age, ethnicity, background).  There also needs to be appropriate 
supervision and support for ISVAs, reasonable case loads and adequate resourcing. There 
may also need to be a complaint or review process. Consideration should also be given to 
how ISVAs might work with other community agencies.213 

459. JustSpeak supported the proposal for ISVAs which would take some burden off the 
prosecution to keep the victim directly updated, and create a much-needed line of 
communication between the victim and the prosecuting agency, as well as facilitate 
compliance with the obligations in section 7 Victims’ Rights Act.  
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460. Possible issues included: 

 Additional cost and bureaucracy (though JustSpeak considered the benefits outweighed 
these concerns);214 

 The ISVA role should stop short of directly representing or advocating for the victim in 
court and should not create an additional party to the proceeding;215 

INDIVIDUALS 

461. This proposal was supported by 406 individual submitters (including 344 short format 
and 28 detailed format submissions based on Auckland Sexual Abuse HELP’s submission).216 

462. Comments made in favour of the proposal included: 

 The ISVA could be very useful for the victim who currently often feels that they are not 
represented by their own lawyer. It could potentially empower the victim and enhance 
their sense of control over the court process, thus improving mental health outcomes in the 
long term, submitted several forensic doctors who work with victims of sexual assault. 

 One submitter who had been the complainant in a sexual trial considered that her sense of 
shame and embarrassment limited the information she was able to give to the untrained 
police who dealt with her case, and spending time with and building rapport with an ISVA 
would have assisted her to tell her whole story. 

 One submitter who had been the complainant in a sexual trial considered that for her this 
was the most important reform of them all. She emphasised that a victim needs support 
going through the criminal justice system; “without it, this experience can leave the victim 
feeling isolated, very confused, overwhelmed and unsupported.” She stated that she had 
had good support but that most victims do not have the same high level of support that she 
did. The Crown Prosecutor had commented that having a witnesses that was well prepared 
and supported meant that they were able to give better evidence, and many people without 
support did not cope well with being a witness and did not have a good ability to 
communicate their evidence on the stand.  

 This submitter commented that the independence of the role is important: the level of 
support she received from HELP was far superior to the level she received from the current 
victim advisor at the court. She stated “You need someone who can advocate for you and 
stand in your corner to help you stand up for [your]self even when it seems impossible to 
do so on your own.” 

463. Submitters commented on various aspects of the ISVA role: 

 It is necessary to clarify whether the ISVA would have legal training, or whether they would 
be from a support agency e.g. HELP, who then has some specific legal training, and who 
would fund this person. 

 Diversity in the pool of ISVAs was critical, especially with respect to gender and sexuality. 

                                                             
 
214 Submission of JustSpeak at 12.  
215 Submission of JustSpeak at 12.  
216 This included one whose support was subject to some reservations about its achievability in the short 
term, one for sexual offences only. 



92 
 
 

 The ISVA role needed to be properly funded. 

 The relationship with the prosecutor needs to be carefully handled, so that unrealistic 
expectations are not created on the part of the victim. 

 One submitter noted that the accused person may also need some form of specialist 
support. 

 One submitter commented:  

Excellent. I love this. … after all you are just an everyday woman who has been traumatised 
then pushed around by a legal system with no idea what is going on and all the ins and outs. 
You would have the support of someone. … To have a trained person to be able not only to 
inform you, help you with what is going on and treat you like you were part of your own trial, 
then also understand your mental, emotional states etc ... would make the whole thing easier. 

 One submitter considered that this proposal ought to apply to any case with a victim. They 
also noted that to give proper advice the advisor would need to be a lawyer with trial 
experience. Other witnesses could also benefit from this advice. 

464. One submitter considered that access to a lawyer for the victim would be preferable, 
since advisors tend to have low status in the court hierarchy and can be ineffective. 

465. This proposal was opposed by two submitters. Comments against the proposal were 
that although the adversarial system treats victims poorly (“treating them as a punching 
bag”), rather than providing victims with third party support to help them keep standing, 
“eliminating the punching bag problem should be the province of judges”. Judges should 
intervene more to prevent poor treatment of victims. 217  

SECTION 4F: CHILD PROTECTION ORDERS 

POSSIBLE REFORM 4F 

466. Where a criminal case involved child complainants (or where the complainant 
was a child at the time of the offending), the trial court would be required to make an 
automatic referral to the Family Court. There would be an assessment of risk 
regardless of the outcome of the trial. This could be achieved in one of two ways: 

 The criminal court could retain jurisdiction as a kind of one stop shop and make an 
assessment of whether any further order was needed to protect the child at the 
conclusion of the trial. 

 There could be a referral to the Family Court for the risk assessment (with the 
criminal court able to make a temporary safety order to cover the time before the 
assessment was made in the Family Court).  

467. Whichever court was responsible for the risk assessment, if it was determined on 
the balance of probabilities that the defendant had offended and either the victim in 
this case or other children were still at risk, the court would have the ability to make 
child protection orders in relation to the accused. This would be a civil order that 

                                                             
 
217 Submission of Tulkinghorn. 



93 
 
 

would be time-limited, subject to appeal and regular review. Such orders would not 
involve detention but might cover treatment and non-association with children. 

468. Referral for assessment of risk would be limited to cases where there had been a 
criminal prosecution (whether that led to an acquittal or a conviction), so a civil order 
would be available only in those cases. There might be an argument that given that 
the order is based on the balance of probabilities, it should be available on 
application whether or not there had been a prosecution. 

469. This possible reform would apply to sexual offence cases only. 

SUBMISSIONS OVERVIEW 

470. In summary, this reform was very widely supported by submitters, almost universally 
so.  Indeed a number of submitters suggested it be extended (to become a more immediate 
or automatic process; to adult victims; to victims of physical as well as sexual violence). 
Many submitters made reference to the safety and wellbeing of children being paramount. 
Submitters were divided as to whether the Family Court or the criminal court was the 
appropriate forum but more submitters who commented on this preferred the Family Court.  

471. Submitters noted the need to consider providing for an initial interim risk assessment 
from the time the child discloses abuse (as proposed by Auckland Sexual Abuse Help and 
others).  Consideration should also be given to extending the proposal to include physical 
violence as well as sexual offending cases.  

472. Concerns about the reform centred on double jeopardy, the separation of criminal and 
civil processes and the use of civil processes to achieve punitive or coercive ends, and the 
impact on the presumption of innocence. 

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

473. The NZ Law Society were generally in favour of this proposal, considering that, if 
carefully implemented, it could work to provide some protection for children where 
criminal prosecution has not resulted in conviction.218  They gave the example of someone 
being filmed abusing a child but the film was ruled inadmissible in a criminal court (for 
example because it was illegal or covert footage), some civil steps could still be taken to 
protect the child more generally. They noted that interplay between civil and criminal 
proceedings is difficult but is already undertaken in the context of proceeds of crime 
proceedings.  

474. The Criminal Bar Association did not support this proposal; they were concerned that 
child protection orders may appear as a form of double jeopardy; they considered that the 
role of the Family Court should be separate from that of the criminal courts, and it should be 
up to any interested party to make application to the Family Court for appropriate orders.219  

 

                                                             
 
218 Submission of the Criminal Law Committee of the New Zealand Law Society, at 11. 
219 Submission of Criminal Bar Association, at 9. 



94 
 
 

SEXUAL VIOLENCE SECTOR 

475. All sexual violence sector agencies that submitted on this proposal supported it.220  

476. Auckland Sexual Abuse HELP and related submissions agreed that the current system 
was not effective at protecting children and it was a problem keeping children safe after an 
acquittal.221 They noted that CYF will sometimes take no further action, the Family Court 
may not be involved or may not take any action, and lack of information can mean that 
sometimes an order is made for a child to live in the home of the offender. These 
organisations wanted to see this reform taken further, as follows: 

 A child’s disclosure of abuse is assessed for credibility on the same day, or within 48 hours 
if the person involved does not have immediate access to the child. 

 If the disclosure is deemed credible, a protection order is put in place, restricting access to 
supervised access only or denying access fully, depending on the child’s needs for 
emotional safety and connection with the offender (e.g. if it is a close relative with strong 
attachment relationship such as the father). 

 The protection order would be reviewed at regular intervals, for example every six months, 
based on the child’s needs, and assessment of the person involved. Engaging in treatment 
would be a desirable response. Safety measures would be put in place if/when a protection 
order was removed.  

 If not deemed credible disclosure, safety measures are still put in place, and the family is 
required to engage in therapy, including child psychotherapy, to establish and remedy the 
child’s need that led to the disclosure, whether or not it was accurate. 

477. Doctors for Sexual Abuse Care commented that option 2 (referral to the Family Court) 
appeared more sensible as it seemed odd to have the criminal court acquit a person, then 
say on the balance of probabilities that they are guilty. Better practice was to have an 
automatic referral to the Family Court.  

478. The National Collective of Rape Crisis and Related Groups Aotearoa noted that if 
protection orders were introduced there would need to be a corresponding increase in 
processes that would effectively implement these orders, with systems in place to deal with 
the increased demand for support and resources that this would create.222  

FAMILY VIOLENCE SECTOR 

479. This proposal was supported by all sector agencies that submitted on it.223  

480. Waitakere Anti-Violence Essential Services (WAVES) Trust particularly supported the 
criminal court directly introducing protection orders to protect children and also the 

                                                             
 
220 Including Auckland and Wellington Sexual Abuse HELP, Rape Prevention Education (RPE), Sexual Abuse Support 
and Healing Nelson (SASH), Women’s Self Defence Network Wahine Toa, the Counselling Services Centre, TTOAH-
NNEST Tauiwi Caucus, the National Collective of Rape Crisis and Related Groups Aotearoa, Project Restore, Abuse 
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Abuse Care, forensic doctors for the Wellington Sexual Assault and Treatment Service 
221 Submission of RPE at 14. 
222 Submission of National Collective of Rape Crisis and Related Groups Aotearoa, at 9. 
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referral of information to the Family Court for the same purpose.224 They considered this 
was important to reduce the gaps between criminal and family jurisdictions in order to 
improve the safety of children.225  However they considered that it should extend to orders 
issued for adults as well as children. The submission commented that currently the Family 
Violence Court can issue protection orders on behalf of adult victims who can then decide if 
they wish to activate the order; they believe this opportunity should also be made available 
to adult victims in sexual offence cases.  

481. WAVES also made the following recommendations regarding information sharing, 
improving transparency and increasing the safety of victims and children: 

 When a defendant is charged with breach of a protection order or assaults a protected 
person, then affidavits from the protection order proceedings should be provided as a 
matter of course to subsequent bail hearings in the Family Violence Court or District Court.  

 Risk assessment material from Police and victim advocates should be used routinely in bail 
hearings for Family Violence offences. 

 Family Violence Court judges should give reasons in writing for declining protection order 
applications or putting them on notice. 

 Development and adoption of Family Court Family Violence best practice principles to 
ensure consistency in approach across judges within courts and between regions. 

 Protection order respondents representing themselves should not be allowed to personally 
cross-examine applications/witnesses during defended Family Court hearings. 

 When the Family Court examines contact arrangements for children in relation to 
allegations of Family Violence, a full information check of the Family Court and criminal 
court records should be undertaken to ensure orders are based on the most up to date 
information. 

482. Wellington Women’s Refuge commented that risk assessment of this nature properly 
falls within the ambit of the Family Court.  They considered that for the process to be 
effective, the Family Court should make an initial, interim risk assessment to protect the 
child from the time the abuse is reported until the defendant is convicted or acquitted. 
There then should be a re-assessment of risk to take into account the outcome of the case 
(based on the balance of probabilities) – so an acquittal would not necessarily negate the 
need for a re-assessment of risk. Wellington Women’s Refuge agreed that a civil order 
should be available whether or not there had been a prosecution. 

OTHER ORGANISATIONS AND AGENCIES 

483. Nelson Women’s Centre, Victim Support, Nation of Advocates for the Rights of Kids and a 
majority of the National Council of Women of New Zealand, and a similar submission made 
by Family Planning, the Victoria University of Wellington Students’ Association, the Eating 
Difficulties Association Network (EDEN), and the Auckland Coalition for the Safety of 
Women and Children were in favour of this proposal.  

                                                             
 
224 Submission of WAVES Trust at 7. 
225 Submission of WAVES Trust at 7. 



96 
 
 

484. The Human Rights Commission also supported this proposal. They acknowledged that it 
could engage certain NZ Bill of Rights Act rights but arguably these rights could be 
justifiable limitations under section 5 given the importance of protecting children.226  

485. The Police Association considered this proposal had merit as it would enable proactive 
measures to be taken to reduce risks of future offending.227  The Association had no view as 
to which of the optional processes described is preferable; however there may be 
efficiencies in retaining jurisdiction within the criminal court.  

486. JustSpeak moderately supported the proposal, but provided it could be achieved 
without encroaching on certain important principles of criminal justice, particularly 
conflating criminal and civil processes.228 JustSpeak acknowledged the importance of care 
and protection of children and the safeguards included in the proposal such as appeal, 
review and time limitations. However JustSpeak raised the following concerns: 

 Issuing civil orders could be construed as violating the principle of double jeopardy as the 
defendant may still be “punished” through an order that prohibits them from seeing 
children or may compel them to seek treatment.  

 JustSpeak was concerned at the prospect of the use of civil penalties and processes for 
criminal law ends, including coercive or compulsive measures (particularly if the facts 
found at criminal trial are relied upon to enforce the civil order). This may have 
implications for NZ’s obligations under international conventions.  

 There was also a concern that the use of such an order undermines the validity of the 
criminal judgment – as a person is entitled to claim that they are innocent where a charge is 
not proved, the order would subvert this claim and make a judgment on the person’s guilt 
outside of the protections of the criminal law, especially in the eyes of the general public 
and people who know the person. This can be seen as part of a concerning trend towards 
penalising “dangerous people” though no offence can be specified and imperils the 
principle that a person is innocent until proven guilty.  

INDIVIDUALS 

487. Forty-nine individual submitters commented in total on this reform, including 28 who 
made submissions based on Auckland Sexual Abuse HELP’s detailed format. All but two 
submitted in support. The following substantive points were raised: 

 One submitter thought that the trial court itself should have the discretion to issue a 
protection order either during or at the end of a trial. 

 Several commented that this reform should apply to cases of [physical] violence against 
children (or even all cases, especially violence) as well as sexual offending. 

 One submitter considered that the Family Court would need the case dossier of all 
information in order to carry out the risk assessment.  

                                                             
 
226 Submission of Human Rights Commission, at [7.2]. 
227 Submission of NZ Police Association, at 5. 
228 Submission of JustSpeak, at 18. 
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 One submitter considered that the criminal court should retain jurisdiction, while one 
commented that it would be useful to involve the family court in matters relating to 
children as that court has specialist knowledge in that role.  

 One submitter thought this proposal should be restricted to cases where there had been a 
criminal prosecution, while another considered it should apply whether or not there had 
been a criminal prosecution.  

488. One submitter made the following comment which could be considered illustrative of 
the problem: 

I would like to see an order of non-association made on 'the balance of probabilities' I 
speak from experience on this, having fought for years (at great expense) to protect a 
younger child from a predatory male. She finally went to the Court herself to ask he not be 
able to demand to see her (she was twelve when the Judge heard her spoken (and I believe 
written) pleas and released us from a weekly terror). On one occasion she had stood on the 
road at night after calling me to collect her from his place as she was so afraid of what he 
would do next, yet the Family Court, despite my very real concerns and fears had granted 
him 'unsupervised' access. He had raped her older sister, (not his daughter). He has never 
been brought to trial. My elder daughter still suffers in her late 30s from what he did in 
breaking apart her confidence in the safety of family and in destroying our family unit. 

489. Two individual submitters, including one who identified themselves as having been 
accused of a sexual offence they did not commit, did not support the proposal, on the basis 
that:  

 Forcible treatment of a person who has been acquitted is abhorrent; objection to the 
perceived abolition of the requirement that guilt be beyond reasonable doubt; 

 It would involve punishment for an innocent person; also both CYFS and Mental Health 
Crisis Teams are flawed and should not be relied on for assessments. 
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SECTION 5: SPECIALIST SEXUAL VIOLENCE COURT (POST-
GUILTY PLEA) 

POSSIBLE REFORM 5 

490. Where there is a complaint to the Police and an offender pleads guilty to a sexual 
offence, there would be an option of referral to a specialist sexual violence court. 

491. The key features of the proposed specialist court and its process would be: 

 A guilty plea, informed victim agreement, and the suitability of the offender for 
participation in some form of intervention would be the governing criteria for 
whether the case was dealt with in the specialist court; 

 Following entry of a guilty plea in the criminal court, the court would refer cases that 
appeared to meet the governing criteria to the specialist court for consideration; 

 The referral would be assisted by a victim impact statement that would indicate the 
victim’s views regarding the impact of the offending on them, but might also include 
reasons why they support referral to the specialist court in this particular case;  

 Once referred to the specialist court, the judge would remand for a full assessment 
by a team of specialists to ensure suitability of the case for the specialist court 
process; 

 Any cases not meeting the criteria or otherwise being found unsuitable would 
progress to sentencing in the usual way; 

 After assessment, a report addressing the suitability of the case for the specialist 
court process and the development of an intervention plan would be delivered to the 
court; the intervention plan would comprise a tailored set of actions for the 
individual to complete, to enable  them to take responsibility for their behaviour and 
address its causes, and could include treatment, education, reparations, apologies or 
other actions as appropriate to the case; 

 If the specialist court judge was satisfied on the basis of the specialist report that the 
case was suitable for the specialist court process, the offender would be offered 
entry into the court and asked to commit to the proposed intervention plan; 

 Supervision of the intervention would be the responsibility of the specialist team 
who would have the ability to bring the case back before the court at any time should 
concerns about the offender’s compliance with the plan arise; 

 The specialist court judge would also have discretion to seek periodic reports on the 
offender’s progress with the intervention plan and bring the offender back before 
the court; 

 If the offender was declined entry to or refused to commit to the intervention (or 
entered but later withdrew his agreement to participate), the case would proceed to 
sentencing in the usual manner; 

 All counsel appearing in the court would be required to undergo specialist training; 
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 At the conclusion of the intervention, the offender would receive a sentence that 
would reflect his participation in and progress after the intervention, which may or 
may not involve imprisonment. 

SUBMISSIONS OVERVIEW 

492. In summary, this proposal was very strongly supported by submitters. It was supported, 
at least provisionally, by all legal stakeholders, sexual and family violence sector 
organisations and other organisations that commented on it, and most individuals.  

493. Arguments in favour included that it would better address the needs of some defendants 
and complainants by encouraging acceptance of responsibility and participation in 
treatment, and providing greater flexibility in sentencing options, in appropriate cases. 
Reporting may increase since imprisonment would not be the only possible outcome of a 
conviction. It would be likely to increase guilty pleas and may reduce reoffending due to the 
provision of treatment. It was commonly noted that specialised participants including 
lawyers and judges would be required. More analysis would be useful regarding the costs 
and cost savings of the process. 

494. However, a small number of submitters noted significant objections to the proposal. Key 
concerns included the perception of lenient treatment of sexual offenders and a 
diminishment in the perceived seriousness of sexual offending; the risk of coercion or 
pressure on victims to agree to the process; concerns about coercion or pressure on the 
accused to plead guilty; it could be cost and resource intensive in terms of specialist 
providers and programmes to address sexual offending (although this could lead to savings 
in the longer term).  

LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

495. This proposal was supported by all legal stakeholders that commented on it, including 
the NZ Law Society and the Criminal Bar Association.   

496. The Criminal Bar Association considered this proposal was excellent, with the only 
proviso being that there should be no pressure on a defendant to go to such a court.  

497. The NZ Law Society made the following comments: 229 

 Such a court would promote a range of sentencing outcomes that more properly 
address specific cases, meeting the needs of both defendants and complainants.   

 Funding for the court could be met by the overall cost savings achieved by avoiding the 
cost of housing a prisoner; other therapeutic courts internationally have proven that 
the overall cost of the various interventions is less than traditional court processes.  
They expressed interest in seeing specific research into this aspect. 

 The specialist court would provide wider benefits to the community, for example 
allowing families to address sexual offending without breaking up a family unit. 

                                                             
 
229 Submission of the Criminal Law Committee of the NZ Law Society at 11. 
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498. The Law Society considered that counsel would need to be suitably qualified and 
trained, for the credibility of the court. Entry criteria for counsel would be needed, and a 
PC2 or equivalent level would be recommended. The Law Society considered that it could 
appropriately undertake and be responsible for delivering training for these specialist 
counsel. They also considered that appointment of counsel onto an approved list should be 
governed by the Law Society through merits-based criteria rather than via appointment by 
the judiciary.  

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS 

499. The Dunedin Community Law Centre supported the proposal, also noting the 
importance of trained counsel, as well as trained judges. They endorsed the comments of 
McDonald and Tinsley that the benefit of a specialist court lies in the special features such as 
trained judges and counsel. 

SEXUAL VIOLENCE SECTOR 

500. This reform was supported by all sexual violence sector agencies that commented on 
it,230  although many noted that their support was conditional on certain features of the 
proposal being retained, in particular the requirement for consent of the victim in 
question.231  

501. Submitters gave a range of reasons for supporting this proposal. The following themes 
were mentioned frequently: 

  It would make the sentence more appropriate to individual cases.  

 In many instances a court case, criminal conviction and imprisonment may not be the 
outcome sought by the complainant, particularly in the context of young people 
offending within a peer group, intra-familial or historical offending. Some complainants 
may be satisfied to hear the offender acknowledge wrongdoing and undertake a 
programme to support them in avoiding reoffending.  

 Victims consider justice to be multifaceted, so alternative pathways alongside and 
outside of the current criminal justice system are needed, and in particular pathways 
responding to the issue of sexual violence for Maori.232  

 This reform may increase reporting rates, and decrease reoffending through provision 
of treatment, so it could lead ultimately to a safer society. The proposal would allow 
early treatment, which offers the greatest chance of success. Treatment is most 
effective when people are feeling remorseful, which is most likely to occur when they 
are in the midst of being held accountable, rather than after being incarcerated.233 

                                                             
 
230 This included the TOAH-NNEST Tauiwi Caucus, Family Planning, SASH Nelson, Doctors for Sexual Assault Care – 
Nelson peer group, Abuse & Rape Crisis Support Manawatu, Doctors for Sexual Abuse Care, START Inc, Whangarei 
Rape Crisis Group, a template submission made by Te Ohaakii a Hine – National Network Ending Sexual Violence 
Together (TOAH-NNEST)– Tauiwi Caucus, Te Ha O Te Whanau Trust, Whangarei Rape Crisis Group, Sexual Abuse 
Centre (Rotorua) Inc, Miriam Centre Child Abuse Research and Treatment Trust, Stop Demand, Rape Crisis Dunedin.  
231 Submission of National Collective of Rape Crisis and Related Groups. 
232 Submission of National Collective of Rape Crisis and Related Groups. 
233 Submission of Auckland Sexual Abuse HELP. 
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502. Auckland Sexual Abuse HELP’s submission, and related submissions from a number of 
other agencies234 endorsed this proposal and made detailed comments on its justifications, 
and how it should operate: 

 It is essential that these aspects of the proposal and commentary are adhered to: the 
governing criteria remain a guilty plea, informed victim agreement, and an assessment 
of suitability of the offender; that the specialist court be a pre-sentence process; that a 
multi-disciplinary process be used; mechanisms to ensure the victim is kept informed of 
progress; indeed their needs should be the drivers of any intervention plans; where 
children are involved, there should be robust protocols for ensuring consent is obtained 
appropriately; child involvement should not preclude other actions that they might wish 
to take as an adult; there should be reporting back to the court where there is diversion 
to a specialist restorative justice programme. 

 They also noted the possible risk with this reform that guilty pleas entered could follow 
“plea bargaining”, which can have the cost that the original harm done to the 
victim/survivor is minimised and the consequences for the offender are out of line with 
the nature of the sexual violence which was perpetrated. This currently has risks for 
those who might be victimised in the future because of those reduced consequences. The 
relationship between the charges and the harm done would need to be taken into 
account in assessment for the specialist court.   

 They considered that it should be mandatory for all guilty pleas of sexual offending to be 
referred to a specialist sexual violence court as all cases should have the benefit of this 
court. They considered specialist courts have the potential to reduce revictimisation and 
increase reporting rates. Many victims say one of the most important reasons why they 
wish to engage with restorative justice is that they do not want this offender to harm 
anyone else. 

 Research and anecdotal evidence supports the view that victims want to tell their story 
in a safe environment, in front of important people in their communities and the 
opportunity to ask questions of the offender. Anecdotal evidence suggests that the 
uptake and responsiveness of offenders entering treatment programmes is increased 
following engagement in restorative justice processes. 

503. Auckland Sexual Abuse HELP provided further detail about their preferred process. The 
court would ideally incorporate restorative principles and values.  It was recommended the 
specialist team was comprised of an Independent Sexual Violence Advisor, Community 
Probation Officer, and specialist restorative justice programme team. The specialist team 
would assess whether a restorative or conventional approach is appropriate, and the 
intervention plan would provide accordingly. Where the victim does not want to be directly 
involved the ISVA could represent their perspective (although not to the exclusion of a later 
process with direct victim input).   

 

 

                                                             
 
234 Including Rape Prevention Education, Auckland Sexual Abuse HELP, Wellington Sexual Abuse Help, Rape Crisis, 
Counselling Services Centre, Project Restore. 
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504. The Roundtable on Violence Against Women supported the reform but made the 
following points:235 

 They did not wish to see the serious impact of sexual violence minimised through the 
establishment of specialist courts, nor to see it diminished in seriousness in the eyes of 
the community.  

 Offender intervention providers must be trained and experienced sexual assault 
specialists; guidelines and protocols for information sharing and confidentiality should 
be established. Intervention programmes must be accessible and available to all 
offenders.  

 Any failures by the offender to participate or attend the intervention programmes, and 
any threats made, must be reported immediately to the court and police.  

 Key to the success of the court and community safety will be sufficient resources to 
provide direct court monitoring of the offender with regular and frequent personal 
reports to the court for progress reports – they disagreed with the possible reform in 
this respect and recommended active formal court appearances, so that the offender is 
aware of the formal consequences of a failure to maintain the intervention programme.  

 Referral to the specialist court should not reduce the thoroughness of the police 
investigation that (should the offender fail to complete the intervention programme) 
would cause the offender to move to withdraw the guilty plea. The guilty plea, once 
entered, should not be subject to withdrawal.  

 Parallel to the intervention programmes for offenders, victims should be offered 
substantial, universal and free counselling. Such counselling and other support should 
not be dependent on the victim’s participation in the court process. 

 There is also value in having the option of restorative justice as part of the criminal 
justice system, following a guilty plea, as currently offered by Project Restore – this 
could be part of the specialist court.  

505. Also noted was the need for extensive supervision and monitoring of the plan; and a 
thorough assessment of the risk of reoffending to be reflected in the sentence.236  

506. One submitter commented that the intervention plan for the offender would be 
resource-intensive, but the priority for resources should be the victim and the proposal 
should not divert potential resources that would aid victims.237  

FAMILY VIOLENCE SECTOR 

507. This reform was supported by all family sector agencies that commented on it.238 One 
submitter considered that this proposal was dependent on possible reform 3D (specialist 
judges) also being enacted.239 

                                                             
 
235 Submission of Roundtable on Violence Against Women, at 2-3. 
236 Submission of Sexual Abuse Support and Healing Nelson. 
237 Submission of Sexual Abuse Support and Healing Nelson. 
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508. Wellington Women’s Refuge emphasised that many sexual offending victims are 
reluctant to report sexual offences that are perpetrated by those close to them, for example 
part of their family. They considered that this reform would: 

  enable victims to report and have the offender seek treatment with less potential for 
breaking up family relationships and a punitive response for the offender; 

 increase reporting rates and increase guilty pleas in sexual cases; 

 provide treatment for sexual offenders, which is a more rational response than 
imprisonment because treatment has the potential to reduce recidivism, and benefit society 
as a whole; the earlier the treatment is undertaken, the better then chance of rehabilitating 
the offender.  

509. Wellington Women’s Refuge noted this reform should not encourage plea-bargaining, as 
it is demoralising for victims to see offenders charged with substantially less serious 
offences that those that were committed. They also considered there should be measures in 
place to change the approach for offenders where they have reoffended after undertaking 
treatment. They also noted the current lack of availability of programs addressing sexual 
offending against adults, which would need to be addressed for this reform to work.  

OTHER ORGANISATIONS AND AGENCIES 

510. The specialist sexual violence court was supported by the Human Rights Commission, 
the NZ Police Association, the Mental Health Foundation, the Social Justice Council of the 
Auckland Diocese of the Anglican Church, a majority of the National Council of Women of 
New Zealand, Victim Support (as long as it required informed victim agreement that was 
protected by safeguards), Nelson Women’s Centre, Heretaunga Women’s Centre, Miriam 
Centre (Child Abuse Research and Treatment Trust), Horaparaikete Ahu Whenua Trust, 
Women’s Centre Waitakere, Stop Demand, and a similar submission made by Family 
Planning, the Victoria University of Wellington Students’ Association, the Eating Difficulties 
Association Network (EDEN), the Auckland Coalition for the Safety of Women and Children. 

511. The Human Rights Commission acknowledged the drawbacks of the proposal including 
the perception that it may lead to more lenient sentencing and the possibility that child 
victims may be coerced into agreeing to the process. However the Commission weighed 
these factors against the potential for rehabilitation and the possibility of minimising future 
offending, and considered that overall the scheme had much to recommend it. They 
considered that the negative aspects of the proposal could be addressed by adequate 
training and strict adherence to the proposed protocols.240  

512. The NZ Police Association commented that there might be difficulties if a defendant 
believes that there is a risk that, having entered a guilty plea, their case might ultimately be 
rejected from the specialist court and be returned to the criminal court for sentencing. Given 
high benchmark penalties and low conviction rates, defendants may consider themselves 

                                                             
 

238 This included SASH Nelson, Wellington Women’s Refuge, a template submission made by South Auckland Family 
Violence Prevention Network, Te Rito Rodney (family violence prevention network), START Inc, Kaikoura Violence-
free Network, Blow the Whistle on Violence. 
239 Submission of WAVES.  
240 Submission of Human Rights Commission at [8.1]-[8.3]. 
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better off pleading not guilty and going to trial rather than risk a long prison term 
(particularly in cases where consent is at issue and a defendant may genuinely not believe 
they are guilty of a criminal act). Therefore the desired increase in guilty pleas in cases that 
might benefit most from a specialist court may not therefore occur. The Association 
suggested that this reluctance could be addressed by allowing a defendant the opportunity 
to vacate their plea if the matter is returned to the criminal court (although return for 
reasons of non-compliance with an intervention plan should not be grounds to vacate a 
plea).241 

513. The National Council of Women suggested that an objective, credible, trained specialist 
team of judge, co-assessors and counsel could be suitably trained and travel round a region. 
There was also a comment that the public would need to be educated to understand the 
validity of the new process. They also noted that more resources and funding would be 
required.  

514. JustSpeak suggested that a wider review of our approach to guilty and not guilty pleas 
may be necessary, and perhaps those categories should be set aside. They also argued that 
plea bargaining or the plea system as a whole encourages the distortion of the truth. Where 
guilty pleas are incentivised, individuals might be induced to plead guilty when they are not 
guilty, an outcome which should not be promoted.  

INDIVIDUALS 

515. This proposal was supported by 404 submitters (including 344 short format and 28 
detailed format submissions based on Auckland Sexual Abuse HELP’s submission). 

516. Comments made in favour of the proposal included: 

 Submitters who were forensic doctors working with sexual assault victims 
commented that more flexibility in sentencing may reduce attrition in sexual 
offending cases, since police and prosecutors may be more open to pursuing sexual 
offence complaints and the victims may be more willing to come forward (especially 
when the offender is from the extended family/whanau).  

 It may increase guilty pleas. 

 It may prevent recidivism. 

 It expands the range of options available for addressing offending, when an offender 
accepts responsibility. 

517. Another submitter also commented on the importance of the offender accepting 
responsibility for their actions. 

518. Two submitters who were clinical psychologists agreed that lengthy custodial sentences 
can be an impediment to reporting by family members who do not wish the perpetrators to 
go to prison, and that they were also a significant impediment to guilty pleas. They 
considered that lengthy sentences were not usually necessary to prevent future offending; 
what is necessary is participation in an evidence based treatment programme.  

                                                             
 
241 Submission of NZ Police Association at 5-6. 
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519. One submitter agreed that many cases are defended because of the high stakes involved, 
and many cases such as some “date rape” scenarios could be resolved short of jail. 
Comments by victims in PhD research highlighted that juries can be reluctant to find 
defendants guilty due to long sentences and way sexual offences are structured.  

520. A submitter who had been the complainant in a sexual trial stated:  

This is an important reform. I would have preferred it if the offender in my case took 
responsibility for his actions, in our current system there is not much incentive for the offender 
to do this. Justice is not all about sending to jail, it’s also about wanting sentencing programs 
to help protect potential future victims from becoming victims, working with community to 
support reintegration. Only way to stop offenders reoffending is to ensure they get treatment. 
… Due to my own negative experience during the sentencing of the offender in my case I think 
that it is very important that sentencing becomes more about the victim, for them to have a 
voice and a say, for them and the harm they experienced to be acknowledged. 

521. One submitter noted the proposal needs to be properly funded. 

522. One submitter noted that it would be necessary to protect sexual violence victims’ 
privacy, if a specialist sexual violence court was held at a particular time and place, 
otherwise the community would know about the victim and some victims are not 
comfortable with this knowledge being made public.  

523. This proposal was opposed by five submitters; other submitters also noted possible 
issues with the proposal: 

 This proposal is inconsistent with the need for consistency of approach and equal 
treatment under the law, because it addresses sexual offending cases and/or some 
sexual offenders differently.  

 There could be issues with the practicality of implementation and the potential for 
delay. 

 Several submitters considered that imprisonment was the only appropriate route for 
sexual offenders. One submitter perceived that the proposal would not treat offenders 
as criminals and would mean they did not suffer appropriate consequences. 

 The focus should be on improving the way ordinary courts work for all cases, rather 
than establishing a specialist court.  

 Concerns that the specialist court could acquire a reputation of being ineffective and 
overly lenient.   One submitter suggested that suspended sentences could be used 
instead.  This would help remove the perception of lenient treatment and would also 
encourage compliance with the treatment regime.  
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SECTION 6: ALTERNATIVE PROCESS FOR SEXUAL OFFENCE 
CASES 

POSSIBLE REFORM 6 

524. An alternative process outside of the criminal justice system would resolve 
certain sexual offence cases. 

525. The features of this process would be: 

 The victim would opt for an alternative process, either instead of a complaint to the 
Police or at the point of complaint to the Police, and the accused would have to agree 
to participate. 

 The case would be assessed by specialist providers to determine whether it was 
suitable for an alternative resolution process or whether it was unsuitable, for 
example because the accused’s previous convictions indicated that he or she posed 
too great a risk to community safety. 

 This assessment of suitability would be carried out in consultation with the police 
and other agencies where appropriate, such as the Child, Youth and Family Service, 
in order to properly assess the risk to community safety. 

 The accused would need to accept that there had been a sexual encounter (although 
he may view its nature differently from the victim) and be willing to engage in an 
alternative resolution process. This willingness to engage would need to include 
agreement to participate in an appropriate intervention.  

 Proceedings would be privileged, i.e. nothing the accused said in the course of the 
process could be used as evidence in any later criminal proceedings. However, 
information provided by the accused could be used to trigger further investigation 
by police, the outcome of which could be used if prosecution for that offence or any 
other offence ensued. 

 The process would be tailored to the nature of the case, the wishes and needs of the 
victim, and the need to ensure victim safety. 

 The process would result in a set of agreed outcomes that might include a 
requirement for the accused to undergo treatment or education; if an agreed 
outcome were treatment, then a further assessment would be required to assess the 
suitability of the accused for participation in treatment.  

 There would be the ability for the case to be referred back to the criminal justice 
system if no agreed outcome could be achieved or an accused failed to participate in 
an acceptable way and to fulfil any undertakings he had made; protocols would be 
needed for what constituted acceptable participation. 

 Before the accused fulfilled all undertakings agreed to through the process, there 
would be protocols for referral back to the criminal justice system where 
information emerged that made it unsuitable for the case to continue to be dealt with 
alternatively, such as additional offending; 



107 
 
 

 If the accused participated in good faith and fulfilled all undertakings, referral back 
to the criminal justice system would be precluded. 

SUBMISSIONS OVERVIEW 

526. In summary, this proposal was very strongly supported by submitters. It was supported, 
at least provisionally, by all legal stakeholders, sexual and family violence sector 
organisations and other organisations that commented on it, and most individuals.  

527. Arguments in favour included that it would provide an alternative to the formal 
complaint and court process where the victim wants acknowledgement of the harm but 
does not want the case to go to trial or the offender to go to prison; it could work well in 
cases involving offending between peers or within families, and in those cases where there 
is not a strong evidential basis; it could provide a process for addressing behaviour in the 
many cases where offending is not formally reported to police; it would provide an 
opportunity for a healing process for the victim in a safe, supportive environment where 
they are in control (compared with court), with a flexible process that is tailored to their 
needs; it could enable greater participation by the victim and give them validation, as well as 
a greater range of options for addressing the behaviour, which are all rated as important 
among victims; restorative justice could provide benefits for the offender and potentially 
wider family and social groups and the community. There could also be cost savings from 
reducing reoffending. 

528. Features of the process that submitters considered particularly important were 
informed victim consent and mechanisms to ensure they are not coerced or pressured; 
likewise the need for willing and informed agreement to participate by the offender; 
guidelines taking account of community safety and other factors when considering what 
cases are suitable; the need to incorporate multi-cultural perspectives including te ao Maori;  
experienced, well-resourced specialist providers who can manage the complexities of the 
process including the particular dynamics of sexual offending, and consistency between 
providers; the need for effective communication with police and other agencies in managing 
risk and suitability of cases. Submitters also considered this proposal needed to be 
accompanied by wider community education. 

529. Submitters expressed a desire for further consultation around the detail of this 
proposal, including issues such as privilege of the content of the process, and the 
relationship with the criminal justice process.  

530. However a small number of submitters noted objections. Key concerns were that sexual 
offences were so serious that they should only be resolved within the criminal justice 
system, and offenders should not be allowed to remain in the community where they could 
reoffend; concerns about the use of restorative justice in the gendered context of sexual 
offending; the risk for the process to go badly and result in further harm to the victim; 
discrepancies in treatment and outcomes for offenders that commit like offences (if access 
to the process depends on victim and offender choice); concerns that the process would 
show insufficient public disapproval and recognition of the seriousness of the offending; the 
significant cost and resource implications of the proposal; as well as practical issues and the 
possibility of delay. 
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LEGAL STAKEHOLDERS 

NEW ZEALAND LAW SOCIETY AND CRIMINAL BAR ASSOCIATION 

531. This proposal was supported by the NZ Law Society and the Criminal Bar Association, 
although the NZ Law Society requested further consultation around specifics and an 
opportunity to provide more detailed submissions.242 

532. The Criminal Bar Association raised the issue of whether the content of matters 
disclosed in the proceedings would be privileged entirely or only content relating to the 
proceedings at issue.243 

COMMUNITY LAW CENTRES AND OTHER LEGAL STAKEHOLDERS  

533. The Dunedin Community Law Centre supported the proposal. They noted the 
importance of victim choice and the need to balance choice with keeping the community 
safe and the rights of the person accused of sexual abuse. They supported having guidelines 
to ensure the case is suitable for an alternative process. The process may be useful 
particularly for cases in which the victims know the offender and are afraid to report for 
fear of repercussions from the offender, or others in their social groups. They noted the 
need to take account of the seriousness of the sexual abuse and weigh this up with the 
potential for future harm. The process should also accommodate difference ethnicities, 
particularly te ao Maori, Pacific perspectives, and the needs and belief systems of other 
groups as required. More research and consultation is needed on this.244 

SEXUAL VIOLENCE SECTOR 

534. This reform was supported by all sexual violence sector agencies that commented on 
it.245 A number commented that this process may work well for offending within families, 
and/or where the complainant wants acknowledgement of the offence but does not want 
the case to go to trial or the offender to go to prison. Many submitters also noted that it was 
essential for this process to involve specialist providers and to take into account cultural 
needs, especially te ao Maori. 

535. Supporting the proposal, Doctors for Sexual Abuse Care made the following comments:  

Many complainants choose not to report offending due to the negative experiences of a 
court process and the prescribed rigid consequences for the offender (our sentencing laws).  
Restorative justice used in certain circumstances can give complainants and their families 
an opportunity to experience a sense of justice that is not always available within the 
criminal justice system.  It also importantly still allows behaviour which society rightly 
considers wrong to be addressed appropriately. For victims who are well supported, it can 
be a liberating and healing experience to confront the offender and to have their pain 
acknowledged and be provided with the opportunity to reclaim a sense of control. This is 
particularly appropriate for many ‘date’ and ‘acquaintance’ rape type scenarios. It will 

                                                             
 
242 Submission of the Criminal Law Committee of the NZ Law Society at 12. 
243 Submission of the Criminal Law Committee of the NZ Law Society at 10. Submission of Criminal Bar Association at 
9. 
244 Submission of the Dunedin Community Law Centre at 12. 
245 This included Family Planning, SASH Nelson, Doctors for Sexual Assault Care – Nelson peer group, Abuse & Rape 
Crisis Support Manawatu, Doctors for Sexual Abuse Care, a template submission made by Te Ohaakii a Hine – 
National Network Ending Sexual Violence Together (TOAH-NNEST)– Tauiwi Caucus, Te Ha O Te Whanau Trust, 
Whangarei Rape Crisis Group, Sexual Abuse Centre (Rotorua) Inc, START Inc, Miriam Centre Child Abuse Research 
and Treatment Trust, Stop Demand, Rape Crisis Dunedin. 
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improve outcomes for victims as well as provide more appropriate outcomes for offenders 
at the lower range of offending. This is not a cheap option and training for experts who can 
manage such a system is complex. 

DSAC encourages the government to provide funding and support for the training of expert 
facilitators. Research shows that the success of similar Restorative Justice Processes relies 
heavily on the knowledge and expertise of the facilitator, particularly in order to ensure 
that the process does not become a further abuse of power for the victim involved. 

536. Auckland Sexual Abuse HELP’s submission, repeated by a number of other related 
submissions, 246 fully endorsed this reform on the following grounds: 

 It could be very valuable for Maori being able to choose a process born out of te ao 
Maori. 

 It is desirable to make restorative justice (RJ) for sexual offending available to a 
much wider population than can currently access it – for example Project Restore – 
as such a programme offers victim/survivors a way to remain in control of the 
justice process and stay in a direct relationship with the person who has caused 
them harm. 

 Given the recidivist nature of some sexual offending, there could be value in 
combining a community restorative justice process with some kind of process of 
police registration which allowed the recording of the name of the person who 
allegedly caused harm and the nature of the alleged crime so that a full picture 
would be available if other victim/survivors were to come forward with regard to 
other incidents, either to the restorative justice provider or the police. 

 It is important that the accused agrees to participate and knows that it is a voluntary 
process that they can opt out of at any point – if a person is coerced into the process 
it may limit genuine participation. 

 If an offender opts out of a restorative justice process, the victim/survivor should 
retain the choice to report to the police. However such persons who have a 
relationship with the person harmed are more likely to acknowledge their offending 
and genuinely participate if they are not overtly threatened with a police process as 
the alternative. 

 Regarding specialist providers assessing cases for suitability: they should be 
embedded in a specialist restorative justice provider group that would work with 
police and other government agencies to collect information and make assessments. 
It was important that any assessment is done with all relevant information disclosed 
to the agency making the assessment. 

 It is important that the victim/survivor’s wishes are sought and a process is tailored 
to meet their needs.  The process must be survivor-driven, particularly if by 
participation the survivor loses the right for a later criminal process. Also, 
sometimes the person who caused the harm may not be fully suitable due to their 
lack of awareness of ability to self-reflect or inability to fully account for their 
offending – it is important that the assessors are skilled at providing a safe process 
and fully informing both parties of the possibilities and limitations of the process. 

 The community safety override was supported as there will always be clear cases of 
violence sex offenders that are less likely candidates for a restorative process – these 

                                                             
 
246 Including RPE, ASAH, WSAH, Rape Crisis, Counselling Services Centre, Project Restore 
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can be assessed by the specialist team provided they have access to all relevant 
information. 

 Regarding the proposed requirements that the offender accept there has been a 
sexual encounter before entering the process and willingness to participate in an 
appropriate intervention, Project Restore has a requirement for agreement to be 
assessed for treatment and enter treatment if assessed as appropriate, and a higher 
standard of acknowledgement of responsibility – there must be agreement by the 
person that they have caused harm. Concerns were noted that without this 
agreement, the process can become more of a confrontation, which if it does not lead 
into an effective RJ process, should mean that the option of a criminal justice process 
should still be available. 

 There was support for the proceedings being privileged (though with information 
still being able to be provided to police to trigger further investigation) – this creates 
a safer environment for offenders to potentially take fuller responsibility for the 
harm they have caused. It would require a higher degree of collaboration with the 
police and specialist knowledge of the legal process by the specialist providers. 

 There was support for the process being tailored to the particular case, wishes and 
needs of the victim, and the need for victim safety – these were considered essential 
for the process to be emotionally and psychologically safe given the significance of 
the impacts of sexual assault, high levels of grooming of victims, families and 
communities, shame and self-blame of victims, potential for retraumatisation 
through engagement with a justice system or the person who caused them harm. 
Another key aspect is the availability to the victim of ongoing counselling to process 
the emotion that the RJ process brings up. This specialist counselling would need to 
be funded as part of the process, separately from ACC’s requirements for funding 
counselling. 

 Regarding the process resulting in a set of agreed outcomes that might include a 
requirement for treatment, there was a recommendation that if treatment is a pre-
requisite of entering the RJ process, an assessment could be carried out before the 
conference and could feed in as information at that stage, which would create more 
clarity of outcomes at the conference stage. It was also noted that there is no 
treatment available in the community currently for those who sexually offend 
against adults, and such treatment would be essential for a RJ process to be effective.  

 There also needed to be protocols for monitoring of following through on 
agreements and consequences for non-fulfilment of agreements. 

 The ability for cases to be referred back to the criminal justice system if no agreed 
outcome or non-compliance was supported – it could work well for cases referred 
through the criminal justice system. For community referrals the decision for the 
next step of entry into the criminal justice system would need to lie with the 
survivor, in light of them choosing not to enter the criminal justice system initially. 

 The need for protocols for referral back to the criminal justice system if information 
emerged that made the case unsuitable was supported – it would require ongoing 
collaboration between treatment agencies and RJ providers. Treatment providers 
such as SAFE have appropriate policies.  The victim should be kept informed of the 
reason the accused did not fulfil all undertakings and their views should be sought 
on next steps.  

 Regarding preclusion of referral back to the criminal justice system on participation 
in good faith and completion of undertakings, this element was mostly supported. 
The following points were made:  
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(1) This aspect of the proposal would support the person who caused harm entering 
the process and participating. An issue to consider is that the effects of the 
offending actions can impact on the victim for a lifetime so it is necessary for the 
person who caused the harm understands the fullness of the long-term 
consequences of their behaviour as part of a treatment programme (particularly 
in cases where adults offended in a caregiving role). 

(2) The significance of the impacts of sexual offending can mean it is difficult for a RJ 
process to reach outcomes that are satisfactory for the victim; the RJ process 
needs to be carried out by specialists who are well-resourced to be able to 
provide a high quality process; if this process is of a lesser quality it would make 
losing the right to use the criminal justice system problematic. 

(3) Preclusion from referral back to the criminal justice system would not be 
appropriate where a process did not result in the offender taking responsibility 
for the harm caused, unless the victim also came to understand the event in the 
same way that the personal alleged to have caused harm did. This outcome can 
be complex if this shared understanding is a result of continued grooming. The 
Project Restore model guards against such grooming. 

(4) A further difficulty with preclusion from referral back comes from the fact that 
victims may want RJ for several reasons – acknowledgement, apology and 
redress for themselves, and treatment for the person so they do not harm others.  
However if treatment failed and they were aware of harm having been caused to 
someone else before or after treatment, may would then see incarceration as the 
only way to protect others and may wish to use the criminal justice system to 
achieve this. This could be addressed by the registration process with the police 
referred to above and by allowing experiences as similar fact evidence in any 
later trial. 

(5) One difficulty needing to be addressed is that many incidents do not make it to 
police or court because of a discrepancy between the experience of the victim 
and the experience of the person alleged to have caused harm, for example 
around belief in consent. To address such situations in restorative justice 
processes requires skilled support and facilitation, along with participants who 
have the capacity to stay engaged in the process despite the difficulties from the 
pain of their experience [on the part of the victim] or the discrepancies between 
what they are being accused of and what they believe to be true based on their 
own belief systems [on the part of the offender].  

 Auckland Sexual Abuse HELP recommended extending the proposal to Youth Justice 
processes; they considered that current practices are ill-informed about the effects 
of sexual abuse; children and young people are not adequately protected in these 
processes.  

537. The National Collective of Rape Crisis and Related Groups noted NZ’s unique support for 
restorative justice processes. They noted there are criticisms of the use of restorative justice 
in relation to the gendered and power relations of sexual violence, and the potential for 
damaging effects on victims in informal face to face meetings with perpetrators, outside of 
the protections and penalties that exist within the criminal justice system. However they 
noted advocates emphasise the failures of the current justice system in terms of low 
reporting and conviction rates, and high levels of revictimisation. The value of a restorative 
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justice process for victims would be greater participation, voice, validation, and greater 
options, which are all rated as important among victims.  They would support the formation 
of an alternative process as long as the safety and consent of the victim is of paramount 
concern in the process; it is also important that all facilitators are qualified to work with 
victims, understand the gendered and power dynamics and can manage these effectively.  
This process would need thoughtful implementation and thorough evaluation.  

FAMILY VIOLENCE SECTOR 

538. This reform was supported by all family sector agencies that commented on it.247  

539. Waitakere Anti-Violence Essential Services Trust supported the reform provided that it 
was always at the direction of the victim, and that robust assessment processes ensured that 
victims are not pressured to take this option. 

540. Wellington Women’s Refuge emphasised that this process needs to be truly voluntary 
for victims and offenders, and is only appropriate if adequately resourced and managed by 
specialists, to avoid the process being dominated by one powerful party.  

OTHER ORGANISATIONS AND AGENCIES 

541. The specialist sexual violence court was supported by the Human Rights Commission, 
the NZ Police Association,  the Mental Health Foundation, the Social Justice Council of the 
Auckland Diocese of the Anglican Church, a majority of the National Council of Women of 
New Zealand, Victim Support (as long as it required informed victim agreement that was 
protected by safeguards); Nelson Women’s Centre, JustSpeak, a similar submission made by 
Heretaunga Women’s Centre, Palmerston North Women’s Health Collective, North Shore 
Women’s Centre, Horaparaikete Ahu Whenua Trust, and Womens’ Centre Waitakere. 

542. The Human Rights Commission supported this process being available, but endorsed the 
comments of Tinsley and McDonald that it should be accompanied by an education 
programme to address incorrect beliefs and public attitudes.248  

543. Several submitters commented that it was key for this process to be followed only on 
the initiation/election of the victim;249 and that it is not available where the accused is a risk 
to public safety. 

544. Several submitters observed that this proposal had the potential to lead to more 
satisfactory outcomes for all involved in suitable cases, especially where the available 
evidence makes the prospects of a criminal conviction questionable.  

545. JustSpeak stated: 

We are impressed with the proposal. An alternative process provides the opportunity for 
lower-level sexual offenders who would otherwise plead not guilty – and in many cases would 
not be convicted due to a lack of evidence or subjective interpretations of the events – to be 
held accountable and engage in a process of redress with the victim. The system provides a way 

                                                             
 
247 This included the South Auckland Family Violence Prevention Network, Wellington Women’s Refuge, SASH 
Nelson, a template submission made by South Auckland Family Violence Prevention Network, Te Rito Rodney (family 
violence prevention network), Kaikoura Violence-free Network, Blow the Whistle on Violence.  
248 Submission of Human Rights Commission, at [9.1]-[9.2]. 
249 NZ Police Association, Human Rights Commission. 
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around the “all or nothing” outcomes that are currently produced in sexual cases and the 
disproportionately low rates of conviction for sexual offences as compared with other offences. 
The ability for offenders and victims to tell their story may go some way towards meeting 
needs of both parties in a way not possible through the convention criminal justice process. 

546. However JustSpeak noted several issues that would need to be managed in the 
development:  potential for discrepancies in outcomes between offenders that commit like 
offences, due to the voluntary nature of the process and the need for willingness to 
participate on the part of the victim and the offender. An offender whose victim does not 
agree to participate in the process may have to go through the usual criminal justice process 
and suffer the accompanying stigmatisation and potentially serious penalties. They suggest 
that similar offences need to have a comparable level of severity in their outcomes (even if 
the outcomes are different in nature).  

547. JustSpeak also noted that there could be delay and wasted resources if an offender starts 
the alternative process and it is later found that they have committed further serious 
offending which makes only the conventional process suitable, or if the agreed outcomes are 
not possible or acceptable. However they acknowledged that there may still be positive 
outcomes for the victim and offender through the process of being able to tell their story 
and engage with each other.  

548. JustSpeak noted that the alternative system may not give the same perception of public 
disapproval that is possible through a conventional criminal trial, but they did not consider 
that this was a strong factor against the proposal. They finally noted that there would need 
to be careful oversight, appropriate criteria and guidelines to ensure consistency between 
different specialist providers who determine whether a case is suitable for the alternative 
process. 

INDIVIDUALS 

549. This proposal was supported by 401 individual submitters (including 344 short format 
and 28 detailed format submissions based on Auckland Sexual Abuse HELP’s submission).250 
Comments made in favour of the proposal included: 

 Submitters who were forensic doctors considered that it would provide some flexibility 
in the system to better meet the needs of the victim, which may reduce attrition, and 
allow the victim to feel more in control and has input into the process.  

 There may be significant cost savings from minimising reoffending.  

 One submitter commented “A restorative justice process would allow closure for the 
victim and the defendant earlier than the drawn out legal process”.  

 Sentences for sexual offending were very high for some types of cases (a date rape 
scenario was described) and preferred “an alternative process whereby both the victim 
and the accused could have worked through their regrets” instead of “a disempowering 
trial system which once you start the ball rolling there is only one conclusion and that is 
a trial and a guilty or not guilty verdict”. 

                                                             
 
250 Including one who supported such a process being available for other sorts of cases as well as sexual cases, and 
one who thought it should only be available for family or youth offenders.  
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 One submitter commented that this proposal was more considerate of the impact of the 
court hearing on the victim than the current process, and provides more safety for the 
victim. She noted the victim may need support around the fact that the accused does not 
have to admit culpability, but only that an encounter took place.  

 The proposal would provide an option that supported victim autonomy.  

 Respondents to PhD research favoured a move to restorative justice. 

 Many victims avoid reporting currently because of the fear that their family member 
would go to prison.  

550. Submitters also expressed views on key features of how the proposal would operate: 

 A submitter emphasised the importance of victim agreement and choice in entering into 
the process. 

 A submitter commented that the restorative justice process needed to allow for 
specialist care, support and treatment services and reparation for future needs of the 
victim, which should be paid for by the offender where any asset exists. Mending of any 
relationship, should it need to continue, should be secondary to addressing the victim’s 
future. 

 A submitter considered that this alternative process was an administrative rather than a 
judicial response, so the claim of “double jeopardy” should not apply, and a defendant 
should not necessarily be given a guarantee of no prosecution. If there was further 
offending after the completion of the process, prosecution should be permitted of the 
old as well as new offending, or at least the first offending should be admissible as 
evidence at the trial for the later offending.  

551. One submitter described a difficult experience where the victim was raped; the offender 
admitted his guilt; and then four weeks after the event she and her family were asked to 
attend a family conference for a restorative justice process with the offender as he was only 
16 years old (the victim was 27). The submitter emphasised that she did not feel the victim 
was put first in this situation; the victim was still suffering blackouts and unable to work. 

552. One submitter who is involved with Project Restore (Auckland-based restorative justice 
programme for sexual offending) described positive comments from victims and offenders 
who had participated:  

survivors’ feedback of feeling like a burden has been lifted from their shoulders, the 
responsibility has been passed back to the offender, they feel heard and honoured. There is a 
greater sense of them being able to move forward in their lives with the sexual abuse being 
transformed in a positive way. 

Offenders have also given positive feedback in terms of feeling respected and given the 
opportunity to participate in being accountable and actively being able to repair the harm that 
they have caused. 

553. This option was opposed by four submitters.  The following issues were raised: 

 Several submitters considered that sexual offenders should not be diverted from 
imprisonment and it was preferable that the matter be dealt with in the criminal justice 
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system.  One submitter considered that the proposal was unrealistic, and victims would 
not want the offender to be “free and able to offend against others”. 

 Concerns about the practicality of implementation and the potential for delay.  

 The risk that an offender could pressure the victim to participate in the alternative 
process, especially given the power imbalance involved. Specialist advisers would need 
to ensure that this did not occur.  
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OTHER ISSUES AND COMMENTS 

554. The NZ Law Society, the Criminal Bar Association, and several individuals noted that the 
use of the word ‘victim’ in relation to pre-trial matters was premature as the charge has not 
yet been proved, and the use of this terminology in sexual offending cases would elevate 
those alleging sexual offending into a superior category to those who allege other types of 
offending.251 

555. Several submitters noted that the Issues Paper language generally assumed that the 
victim/complainant was a ‘she’ and the accused a ‘he’ but neither of these is necessarily the 
case. 

556. The Criminal Bar Association noted considerable concern that the presumption of 
innocence had not been discussed in the Issues Paper. 

557. WAVES noted that any changes in court and trial structure for sexual offences should be 
mirrored in family violence offence cases as far as possible. Many of the problems identified 
in the Issues Paper in relation to sexual offence cases also exist in relation to family violence 
offences. They recommended: 

  that the Family Violence Court Model (reviews of which have generally been favourable) 
should be extended across all District Court jurisdictions (it is currently limited to 8 North 
Island sites);  

 that independent victim advocates such as those provided in the Waitakere Family violence 
Court be extended across all sites in New Zealand, and suitable protocols be developed; 

 that the Law Commission undertake a similar review of Family Violence Court processes, 
including the interface between the various jurisdictions of the court system in relation to 
family violence, particularly the concerning lack of information-sharing between the Family 
Court and the District/Family Violence Court. 

558. An individual submitter commented that there was a lack of proposals relating to 
rectifying or reducing miscarriages of justice for those wrongly accused and convicted, and 
that the changes proposed could result in more miscarriages occurring.  

559. An individual submitter considered that there should be a review of the processes used 
by the probation service to ensure that the victim and wider safety are protected; that those 
working with sex offenders receive specialised training and the risk of vicarious trauma to 
those working with offenders is recognised; that there is appropriate regular supervision by 
adequately trained external supervisors is provided.  

560. An individual submitter commented that it was important judges received plenty of 
breaks during the day, as research shows that the percentage of favourable rulings drops by 
the length of time from the judge’s last break. 

561. An individual submitter commented that the Law Commission “must allow lay 
participation in this consultation to dominate” so that the “self-interest of the profession … 
does not stifle the wide ranging (inquisitorial) reform that is needed”.  

                                                             
 
251 Submission of the Criminal Law Committee of the NZ Law Society at 3. 
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APPENDIX: LIST OF ORGANISATIONAL SUBMITTERS 

Groups and organisations that made submissions are listed below. 

 Abuse and Rape Crisis Support 
Manawatu 

 Auckland Coalition for the Safety of 
Women and Children 

 Auckland Sexual Abuse Help 
 Blow the Whistle on Violence 
 Counselling Services Centre  
 Doctors for Sexual Abuse Care 
 Doctors for Sexual Assault Care, Nelson 

Peer Group 
 Jan-Marie Doogue, Chief District Court 

Judge for New Zealand 
 Dunedin Community Law Centre 
 Eating Difficulties Association Network 

(EDEN) 
 Sian Elias, Chief Justice of New Zealand 
 Equal Justice Project 
 Heretaunga Women’s Centre 
 Horaparaikete Trust 
 Human Rights Commission 
 Hutt Valley Community Law Centre 
 JustSpeak 
 Kaikoura Violence-free Network 

Coordinator 
 Mental Health Foundation of New 

Zealand 
 Miriam Centre 
 National Collective of Rape Crisis and 

Related Groups Aotearoa 
 National Council of Women of New 

Zealand 
 Nelson Women’s Centre 
 New Zealand Criminal Bar Association 
 New Zealand Family Planning 

Association 
 New Zealand Law Society 

 New Zealand Police Association 
 North Shore Women’s Centre 
 Palmerston North Women’s Health 

Collective Incorporated 
 Project Restore New Zealand 

Incorporated 
 Rape Crisis Dunedin 
 Rape Prevention Education 
 Roundtable on Violence Against Women 
 Sexual Abuse Centre (Rotorua) 

Incorporated 
 Social Justice Council of the Auckland 

Diocese of the Anglican Church in 
Aotearoa, New Zealand and Polynesia 

 South Auckland Family Violence 
Prevention Network 

 START Incorporated 
 Stop Demand Foundation 
 Te Ha O Te Whanau Trust 
 Te Ohaakii a Hine – National Network 

Ending Sexual Violence Together – 
Tauiwi Caucus 

 Te Rito Rodney 
 Tertiary Women’s Focus Group 
 Victim Support New Zealand 
 Victoria University of Wellington 

Students’ Association 
 Waitakere Anti-Violence Essential 

Services (WAVES) Trust 
 Waitakere Women’s Centre 
 Wellington Sexual Abuse Help 

Foundation 
 Whangarei Rape Crisis Group 
 Whitireia Community Law Centre 
 Women’s Self Defence Network Wahine 

Toa and Girls’ Self Defence Project 
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