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THE ONLY GOOD REASON forrefomung 
the law is that we hope it will improve 

people's conditions in the future. 
If rho law cannot actually n:versc rime - bring us 
back to rhe good time before the bad event - 11 

uie& w make us believe in a future worth wanting; 
or a future rhat w,11 be even better. (Adam 
Phillips, "Oetting Even•, London Re•itw of Books, 
19 September 1996) 

The New Zealand public believed this when it 
voted for a new electoral system. The Law 
Commission has special links with that event -
the Royal Commission which looked into the 
matter was chaired by Justice Wallace (fonnerly 
Deputy and Acting President of our 
Commission). Another of its members was Sir 
Kenneth Keith, formerly President of our 

Commission. It is a privilege to follow them and their colleagues. 
Even a change like the introduction of MMP can only be effective if there is 

stability. As always, the politicians (whatever their personal cloubrs) accepted the 
public's will and obeyed it. Well-known political practices helped achieve a calm 
move to an interim regime. 

Much of the time the Law Commission adapts and improves the existing law, 
rather than making root and branch changes. We are often concerned to improve 
legal procedures, rather than the substance of d\e laws. Our work on an Evidence 
Code and on Criminal Procedure are examples. 

But some problems require a much deeper review of the law and its values. 
This may occur within a project (as with succession to Maori ancestral property) 
or as part of a separate enquiry (as wirh rhe Women's Access to Justice Project). 
When dealing with such issue&, we need to remember the philosopher Jeremy 
Bentham's advice 

. . . char error lurks in generalities: ... that absrractions are not realities .. . but an 
abridged mode of expressing facts, and that the only practical mode of dealing with 
rhem is to trace diem back to the facts ... of which chey are the expresllion. Oohn 
Stuart Mill, "Bentham", L,mdon and Westminster~. August 1838; reprinted in 
Ucilirarianism, cd Mary Warnock (Fontana, 1972) 86) 

Heeding this warning, we must not on ly look. in books, but also visit and speak 
wirh people and groups. This gives us valuable insights into social values and 
future policy, and rhrows up new issues. Our role is co help reform take place, by 
offering considered, balanced, and principled advice which takes rhese insights 
into account. 

The coming of MMP emphasises the d ifferences wirhin rhe New Zealand 
community, and rhe need to deal with them m a practica,l, good-humoured way. 
The work of the Commission is most valuable when it seeks out opportunities to 
help that happen. Many people, both in New Zealand and overseas, contribute 
to its work, and 1 am most grateful ro them for their support. 

ISSN 1 1 73 - 765 1 

ANNUAL REPORT 

T HE LAW COMM ISSION'S 

ANNUA L REPORT for rhe year 
ended 30 June 1996 was published at 
the end of September. As well as 
summarising progress on all irs projects, 
the Report identifies a n umber of 
strategic issues seen as relevant to the 
Commission over the next three years. 
These include the need for co­
ordination of law reform activities 
ac= the justice sector (particularly the 
Ministry of Justice and the Deparm,ent 
for Courts), the growing agenda of 
constitutional issues, the methods used 
in law reform work, the changing 
technological env ironment, and the 
new political environment. 

In its three-year work plan the main 
priority for the Commissiol\ is the com­
pletion of three larg~ 11rojects: 

• women 's access to justice. by 
December 1997, 

• the evidence reference, by March 
1998, 

• the suCCCS$iOn project, by June 
1998, 

as well as advancing its work in criminal 
procedure and other areas of fts work 
programme. Copies of the Annual 
Report are available on request from the 
Comm ission . 
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TE KOMITI MAORI I 
A TE PEREHITINI 

POWHIRI 
HOU 

N A TE AKA MATUA me cana 
Komiti Maori, me ecahi o nga 

mangai cari kawanatanga me nga 
whakahaere Maori i pllwhiti a te Tiati 
Baragwanath i tetahi hui i CO ki Te Aka 
Macua i te 16 o Oke_topa/Whiringa-a­
nuku. 

Na te Ahorangi na Sutton i tlmata 
k i tetahi mihi po'to me etahi kupu 
whakaml!rama. I pura i a ia ngl! korero 
mo nga tOmomo mahi whanui II-cure 
kua mahia e ce kaiwhakawll i mua i re 
whakanohonga i a ia hei Tiati. 

Ko Prhopa Manuhuia Peneri raua ko 
ce Tiati Macua Durie ngll kaikorero mo 
ce caha ki ce Kom iti Maori. I 
whakaaturia mai to raua llhuareka i te 
whakacfuanga i cerl! he i Tiaci. I korero 
a Ttati Durie ki te kakama i whakaacuria 
ere Perehitini hou i ana tohenga i!-ture 
mo te caha ki ngll kaikererne Maori. E • 
Mlltau tahi ana rllua, ara, mll.nga mahi 
a ce Tiati me te Komiti Maori, ka kicea 
tetah i huarah i e rangona ai nga 
whakaaro o te Maori e · p11 ana ki ngll 
cake whakahirahira a-cure. 

Ka Ui a Tiati Baragwanath ki te 
whakautu, me ce hoki mahara i runga i 
te ngakau arawhai i a raua ko Ahorangi 
Sutton e mahi tahi ana hei karaka 
a-cure ml! ce umanga kotahi. Hei cana, 
ko ce ara whakamua i taco i nga mahi 
whakacikatika i te cure ko cera o te aca 

whakamataucau i nga meka me nga 
rangahautanga kua roa ke e co ana. Hei 
tana, he tino rauira momoho Te Ropii 
Whakamana i te Tu-ici e pa ana ki caua 
ahuatanga. E ri.ka ana ia i runga i ce 
wairua ahuareka, ki te mahi cahi ki Te 
Aka Matua me re Komiti Maori. 

Bishop Benneu addressing ],mice Baragwa,uuh 

LAW OF EVIDENCE: PROTECTION FOR 
AND OTHER VULNERABLE WITNESSES 

C H ILDREN 
IN COURT 

W ITNESSES WIL L RECEIVE 
greater protect ion from in­

t imidation in the court room under 
proposals recently published in the 
Commission's discussion paper, The 
Eviaence of Children and Other Vulru?rabie 
Witnesses (NZLC PP26). A number of 
significant reforms are pr9posed. They 
a re aimed at reducing the trauma· 
experienced by witnesses and making 
it easier for them to give evidence. 

The Commission's proposals include: 

• , a total bar on the personal cross­
examinat ion by a defendant of any 
child complainant; and all other 
witnesses, including women alleging 
domestic violence, may apply to the 
court to prevent any other party 
cross-examining them in per:;on; 

• any witness may be e ligible to give 
evidence on videotape, from behind 
a sereen or from outs ide · che 
courtroom on closed-circuit 
television; 

• witnesses, especiall y child 
complainants, may also be cross• 
examined on videotape before the· 
trial begins, preventing the need for 
a court appearance; and 

• no witness will be required to be 
tested for "competency'' prior to 
giving evidence. 

"Our reform options are motivated by 
a desire to gee as much relevant and 
reliable evidence before the judge and 
jury," says Judge Margaret Lee, the 
Commissioner in charge of the evi­
dence law reform project. "As early 
recording of evidence results in better 

· evidence, we believe pre-trial 
videotaping is an idea worthy of serious 
consideration. The same arguments 

. support our proposals on the increased 
use of support people and inter­
mediaries, and the need co cake into 
account the witness's preference. Why 
add unnecessary stress? It almosr always 
results in less evidence beihg heard.'' 

The Law Commission is also 
currently considering how ro preserve 
witness anonymity in cases of potential 
violent retaliation against the witness. 
"Preventing an accused knowing che 
identity of the accuser is also an issue 
of fairness. Bue we have to consider the 
publ ic interest in addressing witness 
intimidation:" 
. The Commission is seeking sub• 

missions from the public on its 
proposals, and Judge Lee is hoping that 
a wide range of people will comment 
on their value. The closing dace for 
submiss ions is 6 January 1997. For 
copies of the paper or further 
information, please contact Elisabeth 
McDonald, Senior Researcher. 
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MAORI CO M M IT T EE WELCOME 
FOR T H E NEW PRES I DENT 

T HE COMMISSION and its M~ori 
Committee, with represen tatives 

of government departments and Maori 
organisations, held a welcome for 
Justice Baragwanath at the Commission 
on the 16 October. Professor Sutton 
began with a brief mihi and some words 
of introduction. He spoke of the wide 
variety of the Judge's legal work before 
his appointment to the bench. 

Bishop Manuhuia Bennett and Chief 
Judge Durie each spoke for the Maori 
Committee. Both expressed the ir 
pleasure at the Judge's appointment. 
Judge Durie referred to rhe acumen the 
new President had displayed in legal 
argument on behalf of Maori claimants. 
Boch were confiden t rhat, through 

the Judge 's work with the Maori 
Committee, a way would°be found for 
the M~ori voice to be heard on im• 
portant constitutional issues. 

Justice Baragwanath responded, 
mentioning warm I y his early asso• 
ciation with Professor Sutton when 
both were law clerks in the same firm. 
He felt that the way forward in law 
reform must come through the meticu­
lous examination of faces and well­
substantiated research. He thought that 
the Waitangi Tribunal was an excellent 
model in chat r.espect. He looked 
forward with pleasure to working with 
the Commiss ion and the Maori 
Committee. 

WORK O N 'COSTS IN 
CR IMI N AL CASES' 

T H E LAW COMMISSI ON is 
considering the payment of costs 

in criminal cases as part of the Criminal 
Procedure Reference. A defendant in a 
criminal case may be acquitted but still 
be left with substan tial costs from the 
case. Undet the Costs in Criminal 
Cases Act 1967, successful defendants 
can apply to be paid a "just and 
reasonable" sum towards the costs of 
their defence. In civil cases, the fU[e is 
that the loser must pay successful 
parti~s' costs. 

Different pdnciples apply in criminal 
cases because prosecutors act for the 
public, unlike plaintiffs who act for 
personal gain. The judge must balance 

Co,uinued on page 4 

LAW O F •E V I D E N C E : C H A RA C T E R 
AND CREDIBILITY 

SHOULD THE SORT OF PERSON 
you arc be allowed to affect 

whether a jury thinks you are guilty or 
believes your evidence? Should a jury 
know that a defendant a lready has 
convictions? T hese are two of the 
fundamental questions considered in 
Character and Credibility (NZLC PP27), 

another discuss ion paper by the 
evidence team which is to be published 
early in 1997. 

The concepts of cha racter and 
credibility are not easy to define. By 
character we understand not only a 
person's d isposition, their inherent 
personality, but also their reputation, 
what other people chink of them. By 
credibility we mean their truthfulness, 

whether they intend to 
tell the truth. The 
concepts overlap to a 
large extent, be.cause the 
sort of person you are 
often influences whether 
or not you are to be 
believed. 

The law has developed 
a set pf rules to help a 
judge dec ide whether '' 

evidence of character and credibility is 
admissible. On the one hand the rules 
protect both defendants in criminal 
cases and witnesses from questions and 
evidence which might be unnecessarily 
damaging, and , on t he other, they 
ensure that a court has the opportunity 

to hear useful evidence. For 
in!>tance, a court does not 
need to know that a defon, 
dant ha& convictions for 
shoplifting when the charge 
is one of assault; but it does 
need t6 know that a witness 
ha~ an earlier conviction for 
perjury. The problem is chat 
the curren t rules are overly 
complex and not always 
logical. 

Th, Evidmct «am, left w ri_ght: Judge MargamLte, 
O,,vid c.w,,;., BUI Sewell, and Elisabtth McDonald 

The Commission is taking 
a two-pronged approach to 
reforming the rules. On the 

"Very .,,.u, yowr Honour, M,. Goldilocks admits 
to rh, purridge inddent. Bur in nc ""' doe., it follow 
rJw ,1,, ,colt rh, Cookie from eh, Cooki, Ja,.• 

understanding that in New Zealand the 
current rules do not in practice cause 
too many difficulties, the first approach 
proposes simply to remove any 
anomalies and bring the rules up to 
date. 

The second approach is more radical: 
it proposes to reduce the law relating 
to character and credibility to a few 
bas ic rules which rely on tests of 
relevance, a balancing of probative 
value against prejudicial effect, and 
"substantial helpfulness" to determine 
whether the evidence should be admis• 
sible. The Commission will be seeking 
the views of practitioners and others in 
choosing the more suitable of these two 
approaches for irs evidence code. 



LAW AND ECONOMICS 
ASSOCIATION 

THe LAW AND ECONOMICS 
ASSOCIATION of New Zealand 

(LEANZ) began irs life in 1994. It has 
more than 180 members. In 1995--6, 
Commissioner Richard Sutton was its 
President, a position now held by 
Terence Arnold, a Wellington barrister. 

The role of LeANZ is to stimulate 
debate on legal and policy issues which 
economic insights'tnay help co resolve. 
It has organised regular seminars, and 
occasional lectures by major exponents 
of the discipl ine, such as Roberta 
Romano and Richard Epstein. It offers 
a monthly newsletter ro members, and 
in 1995 it edited a special Law and 
Economics issue of t he Victoria 
University Law Review. 

The Commission provides adminis­
trati ve support to the Association, and 
has co-sponsored lectures and seminars. 
Anyone wishing co join may enquire• 
through the Commission (ask for 
Alison Johnston). 

Work on 'Costs in Criminal Cases' 

Conrinued from page 3 

this with the fact that a defendant can 
incur substantial costs in defending a 

case. The Commission will be distri­
buting an issues paper to people who 
are interested in this area. If you would 
like to receive and make submissions 
on the issues paper, please contact Ian 
Murray on 0800 883 453. 

PADRAIG MCNAMARA was 
appointed to the Commission staff 

in September, as a legal researcher in 
the public law area, after spending three 
years at S impson Grierson. 

Pippa Fraser, who worked with 
Justice Baragwanath for many years 
when he was in practice, joined the 
Commission in October as the Judge's 
PA. 

Matthew O liver started work in late 
November as publications and infor-

NEW PUBLICATION SERIES 

T I-LE LA,W COM!,11SSION has 
launched a new sefies of 

publications to accompany its reports, 
prclimin,ar:y discussion pllpers and issues 
papers.The new series, Miseellaneous 
Papi,rs ( NZLC M Pn), wtll capru re 
material written and circulated by the 
Commission as part of its projects and 
advisory work, which does not 
1\ecessarily feature in the more formal 
publications. Papers issued in the 
miscellaneow; series to dare include, 

• Succession Low: Wills Reform~ 
(NZLC NlPZ}, which addresses key 
aspects of the Wills Act 1837 (UK) 
- wnich is in effect in )'Jew Zealand 
- and po.,;siblc reform of certain of 
its prov£si0ns. 

• Two papers from the Women§ Access 
to Justice: H e Pu ranga mo nga 
Waninc ~i r;e Tika pmject: 
InfonnatiO'n about Lll•pJei,s' F,ies (Mid) 
c0nsidcrs whether infoqnation 
shot1ld be prov ided to clients and 
potential clients about the c()St of 
legal services and the cost revision 
process; and Women's Access to Le,;a! 
Infonnoi;ion (MP4) focuses on access 
ro information in three areas which 
women identified as of parcic,,lar 
concern - custody and acGGsst 

domestic vi0lcnceand civil legal aid. 

• Parliamentary Privilege; New Zealand~ 
Evolving Low - A Reference Paper 
(MP5 ), whiGh examines an issue of 
topical interest in New Zealal):d. 

COMMONWEALTH LAW REFORM 
AGENCIES MEET 

T HE TR IENNIAL ME ETI NG of 
Commonwealth law • reform 

agencies took place in Vancouver in 
August, in conjunction with the 
Commonwealth Law Conference. 
Representatives of almost 20 agencies 
attended, including Robert Buchanan 
( the Law Commission's Director) from 
New Zealand. 

Independent law reform bodies face 
common issues and problems, as well 
as frequenrly being involved in re­
forming common areas of the law. The 
criennial meeting has become an 
important forum for the exchange of 
ideas and perspectives on law reform. 
As would be expected these days, one 
topic of discussion in Vancouver was 

STAFF NEWS 
mation officer, a new position created 
to handle the growing volume of 
Commission publications. 

Nick Russell arrives at the 
Commission in early December as a 
legal researcher for -the Evidence Project 
team. Nick has previously worked at the 
Commission, as a. student researcher 
over the summer vacation. 

Trina Dyall (Ngati Maniapoto) has 
been appointed as a temporary research 
assistant, undertaking Mana Wahine 

the potential for-the Internet to be used 
to increase the frequency of exchanges. 
The Victorian Law Refonn Committee 
in Melbourne has recenrly established 
a home page and list server for exchange 
of ideas between law reform agencies 
in Australasia and the Pacific, and there 
is potential for this to be used by other 
countries as well. 

Other topics d iscussed at the 
Vancouver meeting were the involve, 
menc of law reform agencies in social 
inquiry (as opposed to "black letter" law 
reform) , and the implementation oflaw 
reform recommendations. A paper 
giving New Zealand perspectives on the 
former issue was presented by Robert 
Buchanan. 

research as part of the Maori C ustom 
Law Project. 

The Commission has also taken on 
five summer vacation student 
researchers this year. Louise Tomlins, 
Karen Belt and Sarah McKenzie from 
Vicroria University, Michael Taia from 
Auckland U nivers ity and Kerst i 
Hanson from Orago University. 

Secretary Jacqui Kellett was 
farewelled in October, after 15 months' 
work for the Commission. 
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