






CROWN LIABILITY AND JUDICIAL IMMU,NITY 
A RESPONSE TO BAIGENT~S ·CASE AND HARV£Y V DERRICK 

IN THE CONTEXT OF ITS WORK 
on the liability of the Crown the 

Law Commission was asked hy the 
Mini5ter of J us-rice t-o advise on what 
legislative response, if any, should be 
mad to Simpson v Auorntly,General 
(Baigem'.~ Cllle) I19'94] J NZLR 667 
(CA). ]n that case the Court of 
Appeal held thait damages aould be 
awarded ag-aim;t the Crown for 
breaches of the New Zealand B LU of 
Righr:s Act 1990. Since iscSues of 
pub1k sector liability and immunity 
lay at the heart of the Commission's 
task, it includ,ed th~ Court of Appeal's 
deci::.io :i in Harvej' v Dei1ick [1995] 1 

ZLR 314 - a c.ase concerning the 
i:mmunity from suit of a District Court 
judg12 - within in examination. The 
Com.mission reported to the Minister 
of Just ice 1 ast December, and w i H 
publish the report, CroW'ti Liability and 
J1u!icia.l Immunity: A RespO·nse to 
Baigent's. Case and Harvey v Derrick 
(NZLC RJ7), by the •end-of April. 

The Commission has conc.h.1.d~d 
rhai!: there .'>hou ld be no general 
legis fation removing or circumscribing 
the rtm!!dy for breach of the BiU of 
Ri,gh:ts Act which Baigent's Case held 
to be available , The Crown is, and 
should b , Hable un.d.er s 3{}l) of the 
Act for b,eaches. of the Ac by the 
executive, insofar as th08 e breaches 
may be com,idered acts of 1:he Crown 
(for examp1e, bl'-eaches by Ministel's, 
1ninistr ies and departments.). Public 
bodies, o her than the Crown per­
forming '"public fonctiom" in terms of 
s 3,(b) of the Act, should have primary 
re-5pon i bili ty f m tbe iv own breaches 
of the. Act and those of the ir per, 
sonnel. The Commiss ion prefors the 
continuing judicial devdopment of 
-principle · governing emedies - rn 
pa.rttcular awards of monetary com .. 
_pensation for bread1.es of the Act -
rather than legislation imposing rules 
or guidelines in this area. 

The Comrnis~ ion con$ide:rs th~t 
legi::; hit ion should, howeyer, be 
enacted m pre, enc actions againsc rhe 

rowri (or judges themselves) fo 
breaches of the Act by Courc of 
Appea l, High Court and Dis[rict 
Court }udge:s. The po liq , ,ea.sons 
underlying the current 1aw of judicial 

immunity - ·n p0uicular the need for 
fi na.Hty i.n litigation ancl the avail, 
ability of adequate rights of appec1l -
also weigh agaimt al lowing I itigation 
under the Act in re.sp,ect of judicial 
con.duct.. One suc.h case has already 

tematic revi w of existing legisl:a1;io11 
conferring on the Crown and public 
bodies powe.8 not enjoyed by dti.zens, 
as well as itn.munitie5 from Habil ity t(J 

whi.ch c.itizen.s. would be subject, to 
ensure tha t thes.e provisions are no 

%¥~ -~ 

"You're right, tJ,iis s~arch·warnmt should iaue ~fn for Na 5, not .No 6 . 
Oh tt1•.1f!,. !' ve sta,ru-a rn I'!!finim . . , got~ !'ctttce fo't thM dog, lia~ your 

been decided by the courts: Upwn v 
Green {unreport-ed, High Courc 
Christchurch, CP 91/94, 10 Oc.rober 
l 996}, in which $ l 5 000 was awarded 
for an alleged breach of the right ro 
nat1.1tal jus,tice i,n 27 of th~ Ac.t by a 
District \...omt ju ge during :sentenc• 
ing. The Commission also recommend~ 
that me pfesent Immunity from civi.l 
suit of H igh Co1Jr.t judges sholl1d 'be 
extended to judges o·f the District 
Courr. 

leg i,s lation should ako be enacted 
to specify that the Crown is liable for 
breaches of the Act by Juscice:S of th~ 
Pe . .ice, registr:lrs1, bailif ·, and othe{ 
offkfals partidpa i.ng: in the j udidal 
process, It should r~ li eve those 
peISons of personal liability for b1each 
of the- Ac.t if acting to. good faith. 
Considerndon should also be given m 
enacting legislation providi1\g com, 
pensation to citiz·ens who have 
11ffen:d a mis<;.arriage (1 justice. 

In Baige:nt15 Case the Crown sought 
to rely on a number of different 
.statutory pmvisicm :s protecting th(! 
Crown or ind iv i,dua l -officers from 
liabiHry or suit. T he C(>mmission 
recommends tha t then~ be a ,5ys~ 

wider than necessary 'to attain their 
purpo e. The evLew shouM extend 
to rutisting Crown prerogat:iv,e powers 
~nd immunities , The Commission 
sugg-ests starting the revi w process by 
inviting depai:tments t , review their 
own tatutory fPOWers and immunities, 
and aU similar provisions in le.gislatcon 
tlh,ey administer. 

Since the decision In Baigent's Case 
there have been only two cas,es in 
which che coun have awatded 
damage - for breach of the Act. 

everth.eless, da.ims for breach of the 
Acr represmt a substantial contingent 
liabiliW for some govertnnenit 
agencies, in particular the police. 
Before: such claims an~ heard an'd a 

· -,ubstanrial Bm of Righ ts Act 11Jrh,, 
prudence is d,evdoped, there will be 
lnuoh uncertainty as rn the scope and 
effect of the Baigent retnedy and its 
effect on public powers and im~ 
mun~ties .. T he CorntnLS$iOn hopes that 
its report clarifies some areas of 
tmcertaincy, and contribuces to the 
dcvelopm(!;fit of this emerging area of 
law. For c-Opies of the report: please­
contact Fadrnig McNamara, 
Researcher. 



HE 
WOMEN'S ACCESS TO JUSTlCE 

NGA WAH I NE Kl TE PUTANGA MO TI KA 

T HE PROJECT TEAM has just 
released its third consultatton 

paperj Women'5 Acces:s to Ci-vilLegalAid 
(NZLC MP8). Th~ consult.1:tion paper is 
part -of the . roject team's examination 
of the cost of legal setvi°Ce5. The 
Commi~s ion's con;5u lta t ions, with 
women throughout New Zealand have 
identified the oos , of l.egal services as 
most women's greatest barrier to 
acce:ssing legal services. Information 
About Lawyers' Fees { NZLC MP J J and 
Women 's Access to Legal Infonnation 
(NZlC MP4) were relea:se:d lat~ l.a::st year 
and a numbe:r of ve ·y hel Jful sub~ 
missions have been received. 

Civil legal aid is gran tecl under the 
Legal Services Act 1991 to a p l k.-anui 
who meet a striot financial test so that 
they ca.n pm:-sue litigation. Approx l ~ 
mately 80% of civil legal aid ls spent • 
o :i lit igation in family law matters, for 
ex.ample, matrimonfal property, 
cuscody .lnd a,cc.ess, .ind domes t ic 
v1olem:e . The Commission's consulr 

tations with women have mown that 
women usually come into contact with 
the legal system ef ter- ~ bre{lkd wn in 
family relationships. Women are over­
represented in the low income 
bracke and rnak : up ver 80% of 
family litigants using civil legal atd .• 

The problems de1;leribed 'b)· women 
a 1 addressed in the pa e,r indud.e: 

• a lack of information abom che ci\ril 
legal aid scheme, including the fact 
that civil legal a[d is a loan and not 
a grant; 

• the diffk.ulcy wh.id1 women an low 
incomes have paying the initial $50 
contrlbuti.on; 

• the costs of a:pplying fol' civil legal 
aid; 

• the limited eligibility criteria; 

• the fear of i c rring further debt 
through the imposition. of the 
statutory land c ar<J!:!~ and 

.,, the difficulty many women have 
repaying the statutory land charge. 

The purpos(! of the paper is to seek 
•comment on the i,5sues identified by the 
Commission rath er than propooi.ng 
solutions at this :SU!f.>e, Please c-0mact 
Mkhelle Vaughan on 0800 88 3453 il 
you woald like to rece iw a c-Opy of the 
paper. The closing date for submission's 
i() 18 April 1997. 

Further consultation papers wiU be 
released this year. Jn June/July a aper 
pte~en ting the results of the i;.oruml• 
tacion proc~.ss with Maor1 women will 
be distributed for comment. Papers to 
be released before June: will c.ove:r 
hn,;yetS' oouca.tion, women's acoe5:s to 
legal advice and representat ion., pro 
bona- free legal assistance, and costs 
in the Family Cottrt. 

CRJMINAl PROSECUTION A DISCUSSION PAPER 

W HO SHOULD DECIDE 
. whether t . prus1;."Cu e offenders? 
How should they make those 

de,c isions? 
Do we ne-ed a Crown prosecution 

service in New z~aland.? 
How for should the prosecution of 

offences remain a Srate function? 
Sh.ould pdvate prosecutions he 

retained? 

As pan of its review of the law of 
criminal pwcedure the Commiss ion 
h.u. publtshed Crfminal Prosecudon -
A discussion paper (NZI.C PP28) , which 
examtn@'S these and other is.rne8 
relat,ed to the pr.osecution system. 
Pmse,cutlon is an inregrai pa.rt of the 
criminal justice system, and manv of 
the issues rai:sed f n the paper have 
lmplicattons for the whole system -
not just the prosecution system. 

The pa er set5 out a n umber of 
o jectives of the prosecut ion system 
inchtd:ing: 

"' subjeccing offonders to the processes 
of -rh(:t law; 

• pmtec.ting human tlght~; 

• economy 1:ind effkienc. y; 

• ensuring victims' inte ,~sts are 
socurod; and 

• the need for faime5s. and ·oon-,istency 
in prosecution dedsfon,maldng and 
public acc.oun.t.abiiity of the system. 

Prop0:mh 
The Com.mission's propo5al-. inc ude: 

• fiuther separacing invescigadon and 
p r0,5ecutiori f nc.tiom., it1 partku lar 

Tfu:- Cnimi11a! Proc:ed:l!re 
tecJm I left '1J rigfa I 
Philippa McDi:ma1d, 
Mojru Thom , Ch'!1.Stine 
Hid<cy, f..:s=-I Atkin.~ Q:;, 

Jane~uwin , Diana 
Pickard, Sl.lSan Potter 
and. !an Mtma:,. 

b;1 e.~ubl ishing an autonomous 1 

national prosec:ut ion section with in 
rhe poHce, 

~ increasing the oversight, review, and 
direction of the prosecution ~yst,em 
(lnduding the police and other 
prosecuhng . agenc.i.es) through 

rown :;,o 1 idt O·TTi and the Crown law 
Office, at1d ult imately by rh~ 
Soi ic l to.r~Genera l; 



Criminal Pm ecution 

C'ontinrml from page 5 

• en uring th t all pros.ecurors e>:er­
dsin ta disc.retion whether or n t to 
prosecute cake in to accoun[ both 
evidential suffictrncy - or a 
reasonable prospect of conviction 
- and public imeresc factors; 

• erumring ·rhat all pr sec.utions -
excep private prosecution - are 
brough t in. the ruune o the Crown; 

• clarifying the law to nsu.re chat all 
prosecution eci ions, including 
those o , the Serious Fraud Office, 
are subject to an effective form of 
judicial review; 

• retaining p r e.I im ioary hearings 
al hough 1n a modified form; 

• making greiner use of minor offence 
and infringement no t ice pro­
ced r, s; 

NEWS FROM THE 
EVIDENCE TEAM 

T HE. EVIDENCE TEAM has 
started 1997 on a busy note, and 

ha acquired tv.1 Cl n w r s a r h r.: 
Nick Russell will be with u ful1,time, 
and Karen Belt, previously -11 summer 
vacation worker, w,ll be employed 
pa-r-tytime. Both appointm nt have 
-been made to h lp th G::,mrni!Siun 
rt!ach the target of April 1998 for 
producing a complete draft c"Yidence 

code. 
The d~cu j paper Etii.dertce Law: 

Character and Credibilit~ ( ZLC PPl7}r 
utlined In he D ember is ue, 

ap a.red at the end of Febru ry. Th 
team is al· ni ·hmg internal papers on 
ij number of topics mchtding w,1ming 
and corroboration, burden and standard 
>f proof, and hov wime e idem fy 
hemselves m courL 

Th New Zealand L::. Society has 
set up il comm itte of enior prnc• 
titioners to nsslst in gcttin , the legal 
pr foss, n's input to the final stages 
o th evidence f)rn ect. This i ' 
welcome developn'tent from the 
C lmrnisa1on's point o view, 

Meanwhile, the ommi ion has 
received many helpful submissi ns on 
the discu ion pap.er, The E idenc of 
Children and Other ulne-roble Wit­
ntsst.s ZLC P'P·Z6}. It wckntnes 

• further examining the concem t:h c 
Mriori have: with the criminal justice:. 
system; and 

• improving the situation of vi.ctims. 

1·1ost of the changes roposed do not 
rrequke legishu:ion :and , n be brought 
about through administrative re or ~­
TI,e option of establishing a Crown 
prosecution scr tee was examined bur 
l not proposed. The ,ommisi;ion 
considers that the propos-ed l.'eforms -
wbich. uild on :and tr ngth n. the 
pre.se , t structur,e - will as:ii.-.t the 
prosecution system rn meer irs 
obj C.[ives, parric.ularly in the :nea o 

increased ~ontro] over and public 
accountability of II.he system. 

The Climmi$· lon eek: your view: 
on its proposals and would like to 
receiv@ th .. m1 by Friday, 2 May 1997. 
For a copy of the disc1 skm papel" or 
for J"ther information pleaBe contact 
Christine Hkhy, Scnioc Re.sea.tch t, 

comment on oth T w rk in the 
evidenc area. An •one intere teg in 
receivmg papers and making ub­
m i ·sions sl-fould contact E.li eth 
McDonald, Senior Res r<:h r. Th 
dosing dare. i r submi i n nn 
Evidence I.au•: Chai teT and Crtdibilit; 
is 28 April 1997. 

PUBLIC LAW INSTITUTE 
,... NEW DIRECTOR 

AU KL D "ENldR LAW 
LE TU E.R 2nd former Law 

Commission researcher, Janet McLean, 
ha he~n appoin d Director f the 
Public Law Jn t1tute of V1ccoria 
University C>f W llington. he will 
replace the foun ing director, Paul 
W lker, who ha returned to the 
United Kingdom. Janet takes up the 
p0$ition m mid 1997. 

1997 SUBSCRIPTIONS 

AN AL urv'CRIPTJO s are 
::tvailable for rhe L· w C m~ 

missions 19 7 publ1,ations .• ul,sc:ribe 
rec.ei e co('lie, of Te Aka Kai·ero, 11 
ftU licaHons in rhe Report and 
Prdimil1&1ry Papt?r series, and ( up n 
rcqu ) public tton tn rh.e 
Mi~cellclncous PaJ1ei series. For in• 
formation on subscription please 
c n et Matthew Oliver, Publtcaaons 
Officer. 

STAFF NEWS 

MEMBERS AND STAFF ll( the 
C mmi stem farewelle Pr • 

fo~.sor Richard Sutton (pictured 
below) ac che end of his tt!rm 011 th~ 
CommissLun h J:inu~ry. Rich::ml w:.1s 
:.appoint:eJ a~ a Co,nmls iot r in 
1991, and seci.-ed a-; l)eputy Pre$ident 
(a1 cl briefly · s rhe actin President) 
6: m tbe middle f 1996. A hi fare• 
well Ju:suce aragwanath spoke of 
Ricl1Brd' m j r Col'ltr1bution not onl, 
to the work of the Law C mm ission 
but lso as a law refom1~r over a period 
f m ny years. A~ one of ew 

Zealand' leading cademLc lawyers 
che Commfssion had bt:!nefitecl hugely 
from his prei;.ence, which would now 
be g eatly mi e<l a he erumeJ w 
Otag to teach at d1e l:a.w chool. 

Three · :i.em ers of the r~ arch staff 
departed the Commission at the en 1 
of February. Bill Sewell, one of our 
longes:r serving senior rcsca.rche_rs, has 
left t pursue his interests as a writer. 
His contrib1,1tion to the redesign of rhe 
Commi~ ion.~s publication la t year, 
and the launch of Te Aka Koreto, as 
well as his editorial and writing 
expertise,. has been g·r~arly valued. 

Another s1:mior researcher, J ,1net 
Lewin, has left to join the policy team 
at the Dep rcmem for Court as a 
senior adviser. For the past 3 years 
Janet lecl che team of resea1chers on 
i:he crimin I rocedurc refotence, ancl 
was respon:;ible ln particular or the 
Commis.siol\'s work on the privilege 
again t elf-incrimination whtc.h W11$ 

pubUshcd lasi: }'ear. 
1:m Murray, for the past 3 l'ea.rs a 

member o l e. criminal procedure 
and evid nee teams, h s 1 fr to join 
the pro ecutlon team at Luke Cun­
n ingham and Clcre in Well ington. 
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