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Foreword

This ministerial briefing paper has been prepared as a matter of priority under section 7(3) of
the Law Commission Act 1985, at the request of Hon Andrew Little, the Minister of Justice. It
provides advice on what alternative approaches could be taken in New Zealand’s legal
framework if the Government decides to propose a policy shift to treat abortion as a health
issue.

The Commission has not conducted a full review of all aspects of abortion law and does not
express a view on the appropriate policy approach.

The Commission received input from the health sector and submissions from members of the
public in developing its advice. | would like to express our gratitude to all who shared their
expertise and views. | would also like to acknowledge in particular the advice and assistance
provided by the Ministry of Health in facilitating the Commission’s consultation with health
sector representatives.

This briefing paper has been prepared by Belinda Clark and a team of the Commission’s legal
and policy advisors. | thank them for their hard work.

'9,_,)\“ Wkl

The Hon Sir Douglas White

President
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HDC Act Health and Disability Commissioner Act 1994

HDSS Act Health and Disability Services (Safety) Act 2001

HPCA Act Health Practitioners Competence Assurance Act 2003
NZBORA New Zealand Bill of Rights Act 1990

NZMA New Zealand Medical Association

NZNO New Zealand Nurses Organisation

RANZCOG Royal College of Australian New Zealand Obstetricians and

Gynaecologists

WHO World Health Organization
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KEY TERMS

A full glossary of terms used in this ministerial briefing paper is contained in Appendix 2.

Abortion

Abortion refers to the intentional termination of an established pregnancy. The Law
Commission uses the term “abortion” rather than “termination of pregnancy” in this briefing
paper because it is widely understood by the public and in common use internationally. Most
health practitioners who provided input to the Commission supported the use of “abortion” in
law and standards since people are familiar with it.

Woman

This briefing paper refers to the “woman” seeking an abortion and uses the pronouns she/her.
In doing so, the Commission intends to include any person who is capable of becoming
pregnant. The Commission acknowledges that not every person seeking an abortion is a
woman; trans men, takatapui (a term encompassing diverse Maori gender and sexual identities)
and other gender diverse people may also become pregnant and seek an abortion.

Fetus

This briefing paper uses the term “fetus” to refer to a fertilised human ovum at any stage of
gestation (including an embryo). The term “unborn child” is only used when referring to existing
legislative provisions that include it, as it is not a scientific term and does not have a commonly
accepted definition.

In technical literature “fetus” or “foetus” refers to a fertilised human ovum more than eight
weeks after conception. Between two and eight weeks after conception the term “embryo” is
used. A fertilised ovum that has not yet developed into an embryo is called a “zygote”.

Gestation

“Gestation” refers to the stage of the pregnancy and development of the fetus, usually
measured in weeks from the date of the pregnant woman'’s last menstrual period.

The length of gestation in a healthy pregnancy varies but is commonly estimated to be around
40 weeks. This is divided into three periods called trimesters. The first trimester is from
O weeks to week 12. The second trimester is from week 13 to week 27. The third trimester is
from week 28 to birth.

Legislative terms

The current legislation contains terms that are outdated. For example, one of the provisions in
the Crimes Act 1961 refers to the woman being “severely subnormal”. In some instances the
Commission has needed to use these terms to explain or analyse the current law. Their use has,
however, been avoided where possible.
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Introduction

Performing an unlawful abortion is a criminal offence in New Zealand.! An abortion is
unlawful unless certain legal grounds are met.?2 Two specially appointed doctors, called
certifying consultants, must be satisfied that one of the grounds applies before an
abortion can occur.® It is also an offence, punishable by fine, for a woman to unlawfully
procure her own miscarriage or obtain an unlawful abortion.*

The Minister of Justice has signalled an intention to propose a policy shift to treat
abortion as a health issue.®> This ministerial briefing paper provides advice on alternative
legal frameworks that could be adopted to align with a health approach to abortion.

THE MINISTER OF JUSTICE’S REQUEST FOR ADVICE

3.

On 27 February 2018 the Minister of Justice, Hon Andrew Little, asked the Law
Commission to provide to him a briefing paper advising what alternative approaches
could be taken in New Zealand’s legal framework to align with a health approach to
abortion.

The Minister’s letter (Appendix 1) set out the scope of the advice sought in the following
terms:

“Specifically, | expect the scope of the Law Commission’s advice to include reviewing the
criminal aspects of abortion law, and the statutory grounds for an abortion and process
for receiving services, which are contained in both the Crimes Act 1961 and the
Contraception, Sterilisation, and Abortion Act 1977.

A draft bill is not required, however, you may wish to provide drafting to illustrate the
options the Law Commission identifies. | do not expect you to review the offence of
kiling an unborn child in the Crimes Act 1961, but you may wish to highlight any
adjustments to that provision that would be needed because of the options discussed.”

The advice was sought under section 7(3) of the Law Commission Act 1985, which
requires the Commission to give appropriate priority to the examination of any aspect of
the law of New Zealand that the Minister requests.® The Minister asked the Commission to
report back to him within an eight-month timeframe.

Crimes Act 1961, s 183.

Crimes Act, s 187A.

Contraception, Sterilisation, and Abortion Act 1977 (CSA Act), s 29.

CSA Act, s 44.

Letter from the Minister of Justice to the President of the Law Commission (27 February 2018) (Appendix 1).

Law Commission references generally involve identifying issues and creating terms of reference; publishing issues
papers for public comment; then preparing a final report with recommendations for reform of the law. They are noted
for being comprehensive and typically take at least one year to complete, and sometimes significantly longer.

Ministerial briefing papers provided under section 7(3) are more restricted in scope, usually responding to a specific
question or examining a particular issue. The Law Commission has previously provided ministerial briefing papers on the
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THE COMMISSION’S APPROACH

6.

In this briefing paper the Law Commission sets out three alternative models for New
Zealand’s abortion laws. The Commission assesses the extent to which each model is
likely to align with the Minister’s proposed policy of treating abortion as a health issue,
but does not recommend a particular model. The Government—and ultimately Parliament
as the elected representatives of the New Zealand public—will decide what, if any,
changes should be made to the law. In line with this approach, the Commission has not
included a draft Bill.

To understand what a health approach to abortion might look like, the Commission
examined how the law deals with other health services.” The general laws and
professional standards relating to health services aim to:

. prioritise the health and wellbeing of the individual patient and their autonomy to
make an informed decision;®

. ensure effective, timely and equitable access to health services;® and

. enable continuous improvement of the quality of services.™

The Commission has referred to these principles in assessing what changes to the law
might be required to treat abortion as a health issue.

The Commission’s advice has also been informed by the approaches taken in jurisdictions
New Zealand often compares itself to, particularly those where abortion laws have
recently been reformed or where reform is currently under consideration. A summary of
the law in other jurisdictions and recent reform initiatives is included in Appendix 6.

INPUT FROM HEALTH PROFESSIONALS AND THE PUBLIC

9.

10.

The Minister requested that the Commission seek input from appropriate health
professionals and provide an opportunity to receive the public’s views.

The Commission met with representatives from a range of health professional bodies,
health regulatory bodies and abortion service providers during the early stages of its
review to gain an understanding of the issues. Many subsequently made formal
submissions.

adequacy of sanctions and remedies for harmful digital communications (Law Commission Harmful Digital
Communications: The adequacy of the current sanctions and remedies (NZLC MB3, 2012)); information sharing (Law
Commission Information Sharing: Review of Privacy (NZLC MB2, 2011)); and the monitoring of the Evidence Act 2006
(Law Commission Monitoring of the Evidence Act 2006 (NZLC MB1, 2010)).

The general regulatory framework that applies to health services is summarised in Chapter 3.

See, for example, the Health and Disability Commissioner (Code of Health and Disability Services Consumers' Rights)
Regulations 1996, sch, cl 2, rights 4, 6 and 7; New Zealand Medical Association Code of Ethics for the New Zealand
Medical Profession (2014) at 2 and 4 (principles 1-2, 6, and 8).

New Zealand Public Health and Disability Act 2000, s 3(1); New Zealand Medical Association Code of Ethics for the New
Zealand Medical Profession (2014) at 4 (principles 10-11); Minister of Health New Zealand Health Strategy: Future
Direction (Ministry of Health, 2016) at 19 and 25-28 (the strategy is issued under the New Zealand Public Health and
Disability Act 2000, s 8).

Health and Disability Services (Safety) Act 2001, s 3(1)(d); New Zealand Medical Association Code of Ethics for the New
Zealand Medical Profession (2014) at 4 (principles 6-7).
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12.

13.
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In addition, with the assistance of the Ministry of Health, the Commission held a meeting
with representatives of health professional bodies and abortion service providers
(including district health boards) while developing its advice. This allowed the Commission
to test the likely workability of the options for reform it had identified.

The Commission also provided an opportunity for members of the public to give their
views. The Commission published a website setting out the existing law and invited the
public to make submissions. In addition to views shared through the website, the
Commission received submissions by email and post. The period for public submissions
ran from 4 April to 18 May 2018. In total, the Commission received 3,419 submissions.

The consultation and public submission process the Commission undertook is described
in greater detail in Appendix 4. A summary of submitters’ views is set out in Appendix 5.

The Commission is grateful to everyone who took the time to share their expertise,
experiences and views. It also thanks Ministry of Health officials for their assistance and
advice in engaging with health professionals.
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Executive summary

INTRODUCTION

In this ministerial briefing paper, the Law Commission examines alternative legal
frameworks that could be adopted to align with a health approach to abortion.

The briefing paper first sets out the law applying to abortion in New Zealand and how
abortion services are provided in practice. It also examines core aspects of the wider
legal context: namely, the general health regulatory framework, human rights law and
the Treaty of Waitangi.

The Commission’s advice is then divided into two parts:

. Part One sets out three alternative legal models that could be adopted if abortion
is to be treated as a health issue. These are referred to as Models A, B and C. Each
model takes a different approach to when abortion would be lawful. The three
models are set out in Chapter 4.

. Part Two considers various other aspects of abortion law that may require
amendment, irrespective of which of the models set out in Part One may be
preferred. Specific areas of the law examined include the criminal aspects of
abortion law; access to and oversight of abortion services; informed consent and
counselling; conscientious objection; and issues concerning the related offence of
killing an unborn child. Part Two also briefly notes other areas that may warrant
further consideration by the Government if abortion law reform is progressed.

PART ONE: ALTERNATIVE LEGAL MODELS FOR TREATING ABORTION AS A
HEALTH ISSUE

V.

The Minister of Justice’s request for advice indicated an intention to propose a policy
shift to treat abortion as a health issue. If that approach is taken, it calls into question
the need for any specific abortion legislation, since the existing health regulatory
framework already applies to all health services. Most health services are not subject to
their own legislative regime and are instead governed by this general health regulatory
framework (described in Chapter 3). The Commission was, however, asked to provide
advice on a range of alternative approaches.

The first legal model the Commission outlines (Model A) contemplates no specific
abortion legislation and would therefore involve repealing the abortion provisions in the
Crimes Act 1961 and the Contraception, Sterilisation, and Abortion Act 1977. The two
other models presented (Models B and C) would retain a specific statutory regime for
abortion, although both would be significantly simpler than the current regime. All three
models would give greater priority to the health and wellbeing of the woman seeking an
abortion than the current law. The three models (described in Chapter 4) are outlined
below.
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ALTERNATIVE LEGAL MODELS FOR WHEN ABORTION WOULD BE LAWFUL

Model A e There would be no statutory test that must be satisfied before an
abortion could be performed.

= The decision whether to have an abortion would be made by a woman
in consultation with her health practitioner.

Model B e A statutory test would need to be satisfied before an abortion could
be performed, but the test would be in health legislation rather than
the Crimes Act.

e The statutory test: the health practitioner who intends to perform the
abortion would need to reasonably believe the abortion is appropriate
in the circumstances, having regard to the woman’s physical and
mental health and wellbeing.

Model C For pregnancies of not more than 22 weeks gestation—same as Model A
(combines

aspects of e There would be no statutory test that must be satisfied before an
Models A abortion could be performed.

and B)

e The decision whether to have an abortion would be made by a
woman in consultation with her health practitioner.

For pregnancies of more than 22 weeks gestation—same as Model B

e The same statutory test as in Model B would need to be satisfied
before an abortion could be performed. The test would be in health
legislation rather than the Crimes Act.

e The statutory test: the health practitioner who intends to perform the
abortion would need to reasonably believe the abortion is appropriate
in the circumstances, having regard to the woman’s physical and
mental health and wellbeing.

Vi. Chapter 5 proposes two changes to the law that would be required under all of the
three models:

. the current grounds for abortion in the Crimes Act would be repealed; and

. the requirement for abortions to be authorised by two certifying consultants would
be repealed.
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PART TWO: OTHER ASPECTS OF ABORTION LAW

Vil.

Part Two of this briefing paper considers what changes might be required to other
aspects of the legal framework for abortion to align it with a health approach. Except
where expressly stated, the options and proposals set out in Part Two could apply
under any of the three models set out in Part One.

Criminal aspects of abortion law

viii.

The Commission proposes either repealing the criminal offences for abortion or
amending them so that they only apply to unqualified people who perform abortions.
Health practitioners who perform abortions and women who self-induce miscarriages
would not commit a crime. The safety of women is already protected by other existing
offences in the Crimes Act and health legislation, as well as the disciplinary regime that
applies to health practitioners.

If Model B or C is adopted, a regulatory offence under health legislation could be
considered to ensure that people who perform abortions comply with the law.

Access to abortion services

X.

Aspects of the current law can cause delay and present other barriers for women
seeking abortion services. The Commission suggests a number of reforms that could be
considered to improve access. Women could be permitted to self-refer to abortion
services, rather than requiring a referral from a doctor. The current legal restrictions on
where and by whom abortions can be performed could be repealed. This would allow
abortions to be performed, or abortion medication administered, by any appropriately
qualified health practitioner and at a wider range of health care facilities (for example,
Family Planning clinics and medical centres), particularly in early pregnancy. General
health regulation would ensure abortions are performed safely.

Oversight of abortion services

Xi.

Xii.

Abortion services are currently overseen by the Abortion Supervisory Committee
(ASC), which is administered by the Ministry of Justice. The ASC could be abolished and
its oversight functions shifted to the Ministry of Health. The Ministry of Health is
responsible for the oversight of other health services and is best placed to ensure that
abortion services are adequately funded and accessible.

The Ministry of Health could also take over the ASC’s function of issuing best practice
guidance for health practitioners involved in abortion care, with input from appropriate
experts (including input from Maori, consistent with the principle of partnership under
the Treaty of Waitangi).

Informed consent and counselling

Xiii.

Many submitters raised concerns around informed consent and whether women are
adequately supported to make informed decisions about abortion. The Commission has
examined the current law and guidance surrounding informed consent to health
procedures generally and considers it is already sufficient. In particular, health
practitioners are required to ensure that women are sufficiently informed of the options
available to them, and have the time and support they need to make an informed
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choice. The Commission also suggests counselling should not be mandatory for women
seeking abortion, although it should remain available to all who want it.

Conscientious objection

XiV.

The current law gives health practitioners the right to refuse to provide services in
relation to abortion if they object on the grounds of conscience. The Commission does
not suggest that right should be removed. However, the Government could consider
changing the law to ensure that conscientious objection does not unduly delay
women’s access to abortion services. Health practitioners with an objection could be
required to refer a woman seeking an abortion to someone who can provide the
service as soon as reasonably practicable.

The offence of killing an unborn child

XV.

The Crimes Act contains a provision that makes it an offence to kill an unborn child. This
offence is not aimed at abortion, but rather at the killing of children during birth or
through assaults on pregnant women. However, the wording of the offence is wide
enough to cover abortions performed at later gestations. The Government may wish to
consider amending the provision to ensure it is consistent with the Government’s
preferred policy approach to abortion.

Areas for further consideration

XVi.

XVii.

Lastly, the Commission considers two issues that are not reflected in the proposals for
reform presented in this briefing paper but that may warrant further consideration by
the Government. The first is the possible introduction of “safe access zones” around
abortion clinics, to protect women accessing abortion services from potentially
intimidating or distressing behaviour by protesters. The Commission found insufficient
evidence to conclude that reform is necessary to protect against such behaviour. This
issue could, however, be considered further if problems were to arise.

The second was a concern raised by some submitters and health practitioners that if
abortion becomes more easily accessible, it might be used inappropriately based on the
sex of the fetus or fetal impairment. These issues are closely tied to laws and policies
around prenatal screening and fertility treatment, as well as questions of broader
societal concern. They may warrant further consideration by the Government.
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CHAPTER1

Abortion law in New

Zealand

OVERVIEW

1.1

1.2

1.3

New Zealand’s abortion laws are primarily set out in two statutes: the Crimes Act 1961
and the Contraception, Sterilisation, and Abortion Act 1977 (CSA Act). The CSA Act was
enacted, and the Crimes Act provisions on abortion were amended, following a Royal
Commission of Inquiry in 1977." Aside from some minor changes in 1978, those provisions
have not been substantively amended since then.?

Under the Crimes Act it is an offence to procure® or supply the means to procure an
abortion. These offences are subject to certain exceptions.® The offence of procuring an
abortion in the Crimes Act does not apply to the woman seeking an abortion.® There is,
however, an offence in the CSA Act (punishable by a fine) that applies to women who
seek to unlawfully procure their own miscarriage or obtain an unlawful abortion.”

The CSA Act also sets out a regulatory framework for the provision of abortion services
and creates the Abortion Supervisory Committee (ASC), the regulatory body responsible
for general oversight of abortion law.® Under the CSA Act regime, abortions can only be
carried out if they have been approved by two “certifying consultants” (doctors
appointed by the ASC)? and occur in an institution licensed by the ASC.® A person who

Royal Commission of Inquiry “Contraception, Sterilisation, and Abortion in New Zealand; Report of the Royal
Commission of Inquiry” [1977]1 11 AJHR E26.

Minor clarifications were made to the Contraception, Sterilisation, and Abortion Act 1977 (CSA Act) in 1978, primarily in
respect of the process for considering abortions under s 32 of the Act: Contraception, Sterilisation, and Abortion
Amendment Act 1978. Section 187A of the Crimes Act 1961 was also amended in 1978 to add a further ground on which
abortion could be performed—namely, that “there is a substantial risk that the child, if born, would be so physically or
mentally abnormal as to be seriously handicapped”: Crimes Amendment Act 1978, s 2.

Crimes Act, s 183.
Crimes Act, s 186.
Crimes Act, s 187A.
Crimes Act, s 183(2).
CSA Act, s 44.

CSA Act, s 30.

CSA Act, s 29.

CSA Act, s 18.
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performs an abortion without complying with these requirements commits a regulatory
offence.™

1.4 There are also two key provisions in other statutes that apply to abortion. The Care of
Children Act 2004 provides that women and girls of any age can consent (or refuse to
consent) to an abortion.” The Health Practitioners Competence Assurance Act 2003 sets
out the obligations of health practitioners who conscientiously object to providing
reproductive health services, including abortion.®

15 Key aspects of New Zealand’s current abortion laws are explained in greater detail below.
Also relevant to abortion are the general laws and professional standards that apply to
the provision of all health services, which are discussed in Chapter 3.

PERFORMING AN ABORTION IS A CRIME EXCEPT IN CERTAIN CIRCUMSTANCES

1.6 Under section 183 of the Crimes Act it is an offence, punishable by up to 14 years’
imprisonment, to unlawfully administer a drug, or to use an instrument or any other
means, with intent to procure the miscarriage of any woman or girl.* “Miscarriage” means
the destruction, death, or premature expulsion or removal of an embryo or fetus.™ The
woman cannot be charged as a party to this offence.®

1.7  There is a further offence in section 186 of the Crimes Act, punishable by up to 7 years’
imprisonment, of supplying the means of procuring an abortion (whether a drug,
instrument or other thing).” The person must believe the drug, instrument or thing is
intended to be unlawfully used to procure a miscarriage.

1.8  An offence may be committed under section 183 or 186 even if the means used or
supplied were not in fact capable of procuring a miscarriage.”™

1.9  The offences in sections 183 and 186 only apply if the relevant act is done “unlawfully”.
This will be the case unless one of the exceptions in section 187A applies.®

n CSA Act, s 37. Regulatory offences, sometimes referred to as “quasi-criminal” offences, form part of a regulatory
regime and are designed to incentivise compliance with standards of conduct set out in legislation. They are discussed
in more detail in Chapter 6.

2 Care of Children Act 2004, s 38. Consent to abortion is discussed in Chapter 9.
B Health Practitioners Competence Assurance Act 2003, s 174. Conscientious objection is discussed in Chapter 10.
4 Crimes Act, s 183(1).

s Crimes Act, s 182A. There is an exception if the expulsion or removal is for the purpose of inducing the birth of a fetus
believed to be viable or removing a dead fetus.

6 Crimes Act, s 183(2).

v Crimes Act, s 186.

8 Crimes Act, s 187.

© Crimes Act, s 187A(1) and (3).
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When procuring an abortion is not an offence

1.10

m

112

113

Section 187A sets out the circumstances in which procuring an abortion or supplying the
means to do so is not an offence under section 183 or 186.2° These are often called the
grounds for abortion. Section 187A was inserted into the Crimes Act in 1977 when the
CSA Act was passed. Prior to that, “unlawfully” was not defined.

Section 187A distinguishes between pregnancies of up to 20 weeks gestation? and those
of more than 20 weeks gestation. In the case of a pregnancy of up to 20 weeks
gestation, a person will not commit an offence by procuring an abortion or supplying the
means to do so if they believe that:??

. continuing the pregnancy would result in serious danger to the life, or to the
physical or mental health, of the woman (not being danger normally attendant upon
childbirth);

. there is a substantial risk that the child, if born, would be “so physically or mentally
abnormal as to be seriously handicapped”;

. the pregnancy is the result of incest? or sexual intercourse with a dependent family
member; or

« the woman is “severely subnormal”.?

In assessing whether continuing the pregnancy would result in serious danger to the
woman’s life or physical or mental health, it is permissible to take into account (where
relevant) that the woman is near the beginning or end of usual child-bearing years; or
that there are reasonable grounds to believe the pregnancy is the result of sexual
violation.?® However, these factors are not themselves grounds for performing an
abortion.

In the case of a pregnancy of more than 20 weeks gestation, an abortion can only be
performed in more limited circumstances. A person who procures or supplies the means
to procure an abortion will commit an offence unless they believe the abortion is
necessary to save the woman’s life or prevent serious permanent injury to her physical or
mental health.2¢

20

21

22

23

24

25

26

This does not necessarily mean the abortion will be lawful. For example, if an abortion is performed without obtaining
the approval of two certifying consultants then it will breach the CSA Act.

“Gestation” means the stage of the pregnancy and development of the fetus, usually measured in weeks from the date
of the pregnant woman'’s last menstrual period.

Crimes Act, s 187A(1).
That is, sexual intercourse between a parent and child, brother and sister or grandparent or grandchild: s 187A(1)(b).

“Severely subnormal” is defined by reference to s 138(2). However, as a result of an amendment to that section
effected by the Crimes Amendment Act 2005, it no longer uses or defines the term (instead referring to a “significant
impairment”). The failure to amend s 187A appears to be an oversight. Prior to amendment, s 138(2) defined “severely
subnormal” as “incapable of living an independent life or of guarding herself against serious exploitation or common
physical dangers.” Under the amended section, “significant impairment” is defined as an intellectual, mental or physical
condition that significantly impairs a person’s capacity to understand the nature of sexual conduct; to understand the
nature of or foresee the consequences of decisions about sexual conduct; or to communicate decisions about sexual
conduct: s 138(6).

Crimes Act, s 187A(2).
Crimes Act, s 187A(3).
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Most convictions under the Crimes Act abortion offences relate to assaults

114

115

1.16

117

The Ministry of Justice provided the Commission with records of the number of charges
under sections 183 and 186 from 1980 to 2016. During that time there were:

. 40 charges under section 183 (procuring abortion), of which 12 resulted in
conviction; and

. one charge under section 186 (supplying means of procuring abortion), which
resulted in conviction.

An additional three convictions were recorded for “other abortion” offences. The data
does not show which specific section each of those convictions was made under, only
that they related to sections 182-187 of the Crimes Act.

All of the convictions under section 183 for which the Commission was able to locate
court decisions related to assaults on women that caused (or were intended to cause) a
miscarriage.?’” The Commission is unaware of any case in which a person has been
convicted under section 183 for performing an abortion.

The single conviction under section 186 did, however, relate to the unlawful supply of pills
that could cause an abortion.?®

IT IS AN OFFENCE FOR A WOMAN TO PROCURE HER OWN MISCARRIAGE

118

1.19

Under the CSA Act it is an offence for a woman to unlawfully take a drug or poison, or
use (or permit to be used on her) any instrument or other means with intent to procure a
miscarriage.?® In determining whether an action is unlawful for the purposes of the
offence, the grounds in section 187A of the Crimes Act (discussed above) apply.3° A
woman may commit this offence even if she was not actually pregnant at the time® or if
the method used was not capable of procuring a miscarriage.*

According to data received from the Ministry of Justice, there have been no convictions
for this offence. There was one unsuccessful prosecution for a breach of the CSA Act in
2003/4, but the data does not show which CSA Act offence the prosecution related to.
As discussed below, there are other offences in the CSA Act that apply to people who
perform abortions without meeting certain regulatory requirements.

27

28

29

30

31

32

R v Mosen [2013] NZHC 2540; R v Fonoti HC Auckland CRI-2006-092-13045, 28 November 2008; R v C HC Auckland T
991919, 23 December 1999; R v Keen HC Wellington T 58-93, 19 November 1993. See also R v Richardson [2012] NZHC
1465 (where the defendant was discharged on the s 183 count). As is discussed in Chapter 11, other provisions in the
Crimes Act also apply to people who assault pregnant women causing the death of the fetus.

Zhu v Ministry of Health HC Auckland CRI 2006-404-00286, 14 November 2006.

CSA Act, s 44(1). “Miscarriage” is defined in s 44(2) in the same way as s 182A of the Crimes Act. It means the
destruction, death, or premature expulsion or removal of an embryo or fetus, other than for the purpose of inducing
the birth of a fetus believed to be viable or removing a fetus that has died.

CSA Act, s 44(3). As explained above at [1.11]-[1.13], the grounds that apply to pregnancies of up to 20 weeks gestation
are: a) serious danger to the woman'’s life or physical or mental health; b) substantial risk that the child would be
seriously handicapped; c) pregnancy caused by incest or sexual intercourse with a dependent family member; d)
woman is “severely subnormal”. After 20 weeks the abortion must be necessary to save the woman’s life or prevent
serious permanent injury to her physical or mental health.

CSA Act, s 44(1).

CSA Act, s 44(4).
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1.20 The penalty for the offence of a woman procuring her own miscarriage is low: the woman

1.21

can be fined up to $200.% Prior to the enactment of the CSA Act in 1977, the offence of
a female procuring her own miscarriage was contained in section 185 of the Crimes Act
(now repealed) and was punishable by imprisonment for up to seven years.

The Royal Commission of Inquiry that led to the enactment of the CSA Act considered
abolishing the offence, but ultimately recommended it should be retained with a drastic
reduction in penalty.®* The reduction in penalty was intended to reflect what the Royal
Commission referred to as the “desperate” situation of women who seek an unlawful
abortion.3 The retention of the offence was considered necessary to recognise the
status of the fetus and to avoid the incongruity of imposing criminal liability on third
parties (such as doctors) who “may be motivated by pity” to perform an unlawful
abortion, but not on the woman herself 3¢

IT IS AN OFFENCE TO PERFORM AN ABORTION WITHOUT CERTIFICATION OR
OUTSIDE A LICENSED INSTITUTION

1.22

1.23

1.24

Section 37 of the CSA Act creates a regulatory offence that applies to any person who
performs an abortion other than:

. in an institution (such as a hospital or clinic) licensed by the ASC; and

. in pursuance of a certificate issued by two certifying consultants.

This offence is punishable by up to 6 months’ imprisonment or a fine of up to $1,000. It is
designed to ensure compliance with the licensing and certification requirements in the
CSA Act, which are described at [1.32]-[1.52] below.

The Crown is not required to prove that the person performing the abortion was aware
of the non-compliance. However, where the charge relates to the performance of an
abortion other than in pursuance of a CSA Act certificate, it is a defence to show that the
defendant believed a certificate had been issued.?”

A doctor does not commit an offence under section 37 if they believe the abortion is
“immediately necessary to save the life of the patient or to prevent serious permanent
injury to her physical or mental health.”*® This allows abortions to be carried out quickly in
emergency situations, without having to satisfy the certification requirements or transfer
the patient to a licensed institution.

33

34

35

36

37

38

CSA Act, s 44(1).

Royal Commission of Inquiry “Contraception, Sterilisation, and Abortion in New Zealand; Report of the Royal
Commission of Inquiry” [1977]1 11 AJHR E26 at 281.

At 280.
At 281
CSA Act, s 37(3). There is no equivalent defence for believing that an institution was licensed.

CSA Act, 37(2). The section refers to a “medical practitioner”, which is defined as a health practitioner registered with
the Medical Council of New Zealand as a practitioner of the profession of medicine (CSA Act, s 2 and Crimes Act, s 2).
This briefing paper uses the more common term “doctor”.



20

1.25

ALTERNATIVE APPROACHES TO ABORTION LAW: MINISTERIAL BRIEFING PAPER LAW COMMISSION

According to data received from the Ministry of Justice, there have been no convictions
under section 37.3° A doctor with permanent name suppression, known only as “Dr N”,
was disciplined by the Health Practitioners Disciplinary Tribunal in 2013 for prescribing
misoprostol (a drug used to induce a miscarriage) without complying with the
requirements in the CSA Act.*® The doctor was suspended from practice for six months.
In 2017 New Zealand Police sought to investigate the case following a complaint by Right
to Life New Zealand. However, the investigation was closed after the High Court declined
an application by Police to access the court file to obtain the name of Dr N.4

ABORTION SERVICES ARE REGULATED UNDER THE CONTRACEPTION,
STERILISATION, AND ABORTION ACT

1.26

The CSA Act establishes a process that must be followed before an abortion can be
performed. It also provides for the oversight and monitoring of abortion services. The
Act:

«  establishes the ASC;*?
. creates a regime for licensing institutions where abortions can be performed;*

. sets out a process for authorising abortions, including a requirement for approval
by two specially appointed doctors (called “certifying consultants”);*

. provides for access to counselling services;*® and

. allows any person to refuse to perform or assist in performing abortions on
grounds of conscience.*®

The ASC oversees the operation of abortion law

1.27

The ASC consists of three members, two of whom must be doctors.*” Members are
appointed by the Governor-General on the recommendation of the House of
Representatives.*® The Act does not specify a process for selecting candidates. In
practice, the Commission understands the Minister of Justice usually seeks nominations
from ministerial and caucus colleagues, including the Minister of Health and Minister for
Women, and sometimes from other political parties. The Minister then undertakes cross-

39

40

41
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45
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As noted at [1.19] above, the Ministry of Justice data recorded one unsuccessful prosecution under the CSA Act in
2003/4, but it is unclear which offence that prosecution related to.

Dr N Health Practitioners Disciplinary Tribunal 543/Med12/224P, 31 May 2013. The doctor prescribed the medication to
three women without their abortions having been authorised by two certifying consultants. The medication also was
not taken at a facility licensed to perform abortions. Dr N was granted permanent name suppression by the High Court
in N v Professional Conduct Committee of Medical Council of New Zealand [2013] NZHC 3405, [2014] NZAR 350.

N v Professional Conduct Committee of Medical Council of New Zealand (No 2) [2017] NZHC 984, [2017] NZAR 818.
Police advised the Commission that as a result of this decision it was unable to determine Dr N’s identity or that of her
patients, so there was no way to proceed with the investigation.

CSA Act, ss10(1) and 14.
CSA Act, ss 14 and 18-25.
CSA Act, s 32.

CSA Act, s 31and 35.
CSA Act, ss 46.

CSA Act, s10(2).

CSA Act, s 10(3). Section 12 provides for an alternative appointment process to fill a vacancy if an Abortion Supervisory
Committee (ASC) member dies, resigns or is removed from office.
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party consultation and selects candidates for consideration by the House of
Representatives.

Appointments are for a three-year term, but reappointment is permitted.*® Members of
the ASC are protected from personal liability for any acts done or omissions made in
good faith in pursuance of powers under the CSA Act.>°

The ASC has numerous statutory functions, which can be grouped into the following four
categories:™

. Review functions: the ASC must keep under review—

o the abortion law provisions in the Crimes Act and the CSA Act and their
practical operation;? and

o the procedure set out in the CSA Act for determining whether an abortion is
justified.
. Licensing functions: the ASC licenses institutions to perform abortions and

prescribes standards for the facilities to be provided in licensed institutions.

. Service assurance functions: the ASC must take all reasonable and practical steps
to ensure that—

o licensed institutions maintain adequate facilities and employ competent staff;

o sufficient and adequate counselling services are available nationwide for
women seeking abortion-related advice; and

o abortion law is administered consistently nationwide and the CSA Act operates
effectively.

The ASC also has the ability to recommend maximum fees that may be charged for
abortion services in licensed institutions, although it has never done so0.%

. Monitoring and reporting functions: the ASC is required to monitor and
disseminate information about the performance of abortions in New Zealand, and
to report annually to Parliament on the operation of abortion law.

49

50

51

52

53

CSA Act, s 11(1).
CSA Act. s 40.
CSA Act, s 14(1).

The ASC has, for example, raised concerns about some of the language used in the CSA Act: Report of the Abortion
Supervisory Committee (Annual Report, 2016) at 3-4. As noted below at [12.4], the Law Commission recognises that
some of the language in the current legislation is outdated, but does not give specific advice on that in this briefing
paper since more significant changes to the legislation are likely to be required in any event. For example, in Chapter 5
the Commission suggests the repeal of the current grounds for abortion in s 187A of the Crimes Act, which contain
some of the language the ASC has objected to (see [5.6] below).

The current members of the ASC told the Commission they do ask for fee information when considering applications by
institutions to renew licences, and have on occasion queried the fees charged as part of that renewal process.
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1.30 To assist the ASC in performing its functions, it may appoint advisory and technical

1.31

committees;> obtain expert advice;*® receive assistance or services from the Crown;%®
and seek the opinion of the High Court on a matter of law.%”

Doctors are required to notify the ASC of each abortion they perform and the reasons
for it (although they must not include the name or address of the woman).>® The CSA Act
does not permit the ASC to require full case records from certifying consultants or to
review their decisions in individual cases. The Supreme Court has found that the ASC'’s
review functions are of a more general, systemic nature, and it is not empowered to act
as a quasi-inquisitorial or disciplinary body.>°

Abortions must be authorised by two certifying consultants

1.32

1.33

Under the CSA Act, an abortion cannot be performed unless it has been authorised by
two certifying consultants.®® Breaching this requirement is a regulatory offence.®

Certifying consultants are doctors appointed by the ASC in consultation with the New
Zealand Medical Association.®? At least half of the certifying consultants appointed must
be practising obstetricians or gynaecologists.®® There must also be a sufficient number of
certifying consultants practising in each area of New Zealand to ensure that any woman
seeking an abortion can have her case considered without “considerable travelling or
other inconvenience” %4
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64

CSA Act, s 15.
CSA Act, 16.
CSA Act, s 17.

CSA Act, s 28. This power was exercised in Re Abortion Supervisory Committee [2003] 3 NZLR 87 (HC). The ASC
brought a case seeking the High Court’s opinion on whether a woman needed to remain on licensed premises after
taking medical abortion pills until the fetus was expelled, given that s 18 of the CSA requires an abortion to be
“performed” at a licensed institution. The Court concluded a woman is not required to remain on the premises until the
expulsion of the fetus, but that the pills must be taken at the clinic (at [36] and [56]-[57]).

The power was also considered in Right to Life New Zealand Inc v Rothwell [2006] 1 NZLR 531 (HC), where it was
argued that the ASC had a duty to state a case for the High Court under s 28 of the CSA Act where it was in doubt as
to the law (at [73]). The Court rejected this, noting that s 28 “confers a power” and “does not impose a duty” (at [76]).

CSA Act, s 45.

Right to Life New Zealand Inc v The Abortion Supervisory Committee [2012] NZSC 68, [2012] 3 NZLR 762 at [44]-[46].
See also Royal Commission of Inquiry “Contraception, Sterilisation, and Abortion in New Zealand; Report of the Royal
Commission of Inquiry” [1977] 11 AJHR E26 at 286 (recommending the establishment of a committee to have “general
oversight of the administration of abortion law”).

CSA Act, s 29.

CSA Act, s 37(1)(b). The offence does not apply to the performance of an abortion by a medical practitioner who
believes that abortion is immediately necessary to save the life of the patient or to prevent serious permanent injury to
her physical or mental health: s 37(2).

CSA Act, s 30. The New Zealand Medical Association is a professional medical organisation representing the collective
interests of doctors from all disciplines (including specialists, general practitioners, doctors-in-training and medical
students).

CSA Act, s 30(4)(a). Obstetrics and gynaecology are branches of medicine dealing with pregnancy, childbirth and the
female reproductive system: see Tony Deverson and Graeme Kennedy (eds) New Zealand Oxford Dictionary (Oxford
University Press, Melbourne, 2005), definitions of “obstetrics” and “gynaecology”.

CSA Act, s 30(4)(b).
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1.34 When selecting certifying consultants, the ASC must “have regard to the desirability of
appointing medical practitioners whose assessment of cases coming before them will not
be coloured by views in relation to abortion generally that are incompatible with the
tenor of this Act.”®® The CSA Act states this includes both the view that abortion should

not be performed in any circumstances and the view that abortion is entirely a matter for
the woman and her doctor to decide.®®

There is a detailed statutory process for authorising an abortion

1.35 The CSA Act sets out a process that must be followed for an abortion to be authorised.
This process is described in the diagram overleaf and the text that follows. The process
set out here only includes the steps that are legally required under the CSA Act. This

does not provide a complete picture of what occurs in practice. Chapter 2 describes how
abortion services are provided in practice.

65 CSA Act, s 30(5).
66 CSA Act, s 30(5).
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Process for authorising abortions under the Contraception, Sterilisation, and Abortion Act 1977

If a woman requests an abortion, a doctor must arrange for her case to be considered in accordance
with the process outlined in ss 32 and 33 of the Contraception, Sterilisation, and Abortion Act 1977.

CSA Act, s 32(1)

The doctor considers whether any of the grounds in s 187A of the Crimes Act 1961 may apply.

CSA Act, s 32(2)

If the doctor considers a ground may apply,
but is not performing the abortion, they must
refer the case to another doctor who may be
willing to perform the abortion (referred to as
“the operating surgeon”). CSA Act, s 32(2)(a)

If the operating surgeon considers that any
of the grounds in s 187A of the Crimes Act
1961 apply, the operating surgeon arranges
for two certifying consultants to consider
the case (or if the operating surgeon is a
certifying consultant, one other certifying
consultant). CSA Act, s 32(3)

The Act does not specify what happens if
the operating surgeon considers that none
of the grounds apply.

If the doctor considers
a ground may apply,
and is willing to perform
the abortion, they need
to refer the case to two
certifying consultants
(or if the doctoris a
certifying consultant,
one other certifying
consultant).

CSA Act, s 32(2)(a)-(b)

The Act does
not specify what
happens if the
doctor considers
that none of the
grounds apply.

Grounds for abortion in section 187A of the Crimes Act

If abortion is in the first 20 weeks of pregnancy, the
person performing the abortion must believe that:

e« continuing the pregnancy would result in serious
danger to the physical or mental health of the
woman;

e there is a substantial risk that the child, if born,
would be “so physically or mentally abnormal
as to be seriously handicapped”;

e the pregnancy is the result of incest or sexual
intercourse with a dependent family member; or

e the woman is “severely subnormal”.

When determining whether continuing the pregnancy
would result in serious danger to the woman’s physical or
mental health, the person performing the abortion may
take into account:

e the age of the woman;

= whether the pregnancy is the result of sexual
violation.

If the abortion is performed after the first 20 weeks of
pregnancy, the person performing the abortion must
believe the abortion is necessary:

e to save the life of the woman; or

e to prevent “serious permanent injury to her physical
or mental health”.

No one is required to perform or assist with an abortion if
they have a conscientious objection. CSA Act, s 46

A doctor can also refuse to arrange for the case to be
considered in accordance with the process outlined in the
CSA Act, but they must tell the woman that she can
obtain a referral elsewhere. Health Practitioners Competence
Assurance Act 2003, s 174; Hallagan v Medical Council of New
Zealand HC Wellington CIV-2010-485-222, 2 December 2010




The two certifying consultants must then consider as soon as practicable whether any of the
grounds in s 187A of the Crimes Act apply. CSA Act, ss 32(5) and 33(1)

At least one of the certifying consultants must be a practising obstetrician or
gynaecologist. CSA Act, ss 32(2)(b)(ii) and 32(3)(b)

In considering the case, the certifying consultants:

= must interview the woman if she requests. The woman can be accompanied by her own
doctor, if they agree. CSA Act, s 32(5)

e may receive information from the doctor or the operating surgeon (with the woman’s consent).
CSA Act, s 32(6)

* may consult with any other person to assist with their consideration (with the woman’s
consent). They may not disclose the woman'’s identity without her consent. CSA Act, s32(7)

= are not obliged to determine a case without first interviewing or examining the woman. CSA Act, s 32(8)

In a case where the woman “lacks the capacity to consent, by reason of any mental incapacity”, the
certifying consultants must consult with a “medical practitioner or other person believed by them to be
qualified and experienced in the field and able to make an assessment of the patient’s condition and
the likely effect on it of the continuance of the pregnancy or an abortion”. CSA Act, s 34

If the certifying consultants
disagree about whether to
authorise the abortion, they must
refer the case to a third certifying
consultant. CSA Act, ss 33(3)

If both certifying
consultants decide
that none of the
grounds apply, they

If both certifying consultants
decide that one or more of

the grounds in section 187A
of the Crimes Act 1961 apply,
they will issue a certificate will refuse to
authorising the abortion. authorise the

CSA Act, s33(1) abortion.
CSA Act, s 33(2)

If the third consultant determines
that a ground applies, the abortion
is authorised. CSA Act, s 33(4)

The certifying consultants forward the certificate to the licensed institution where the abortion is to
be performed. CSA Act, s 33(5)

= Abortions must not be performed unless they have been authorised by two certifying
consultants. CSA Act, s 29

e Abortions can be performed by any doctor—they do not have to be performed by the
operating surgeon. CSA Act, s 33A

= Every doctor who performs an abortion must record it and forward records to the ASC
(not including name or address of woman). CSA Act, s 45

Certifying consultants are appointed by the Abortion
Supervisory Committee (the ASC). CSA Act, s 30

They must keep records and submit reports to the
ASC (not including women’s names or addresses).
CSA Act, s 36

When the certifying consultants have made a decision
(whether they authorise or refuse to authorise the
abortion), they must inform the woman of her right to
seek counselling from any appropriate person or
agency. CSA Act, s 35

Every counselling service should be directed by an
experienced and professionally trained social worker.
Lay counsellors may be employed if there are
insufficient professional social workers. CSA Act, s 31(2)

Every counsellor should:
« know about all relevant social services and
agencies; and

¢ be able to advise women or refer them to
appropriate agencies for “advice on alternatives to
abortion, such as adoption and solo parenthood”.

CSA Act, s 31(2)(¢c)

A female of any age can consent to an abortion or
refuse to have one. Care of Children Act 2004, s 38

Abortions must be performed in licensed institutions
(CSA Act, s 18). There are two types of licence:
¢ Institutions with limited licences can only perform
abortions in the first 12 weeks of a pregnancy.
* Institutions with full licences can perform abortions
at any gestation. CSA Act, s 19
The ASC is responsible for granting and renewing
licences.
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Woman sees a doctor and requests an abortion

1.36 The statutory process begins at the point where a woman approaches a doctor about
abortion. The CSA Act requires doctors, when regquested by a woman who wishes to
have an abortion, to arrange for the case to be considered according to the procedure
set out in the Act® A doctor who receives such a request—for example, a general
practitioner (GP) or a doctor at a Family Planning clinic—is referred to in the Act as “the
woman’s own doctor”.

Doctor or operating surgeon considers grounds for abortion and refers case to certifying
consultants

1.37 If the woman’s own doctor considers that one of the grounds for abortion in section 187A
of the Crimes Act may apply, the doctor has two options. If the doctor intends to
perform the abortion personally, they must refer the case to two certifying consultants
(or one other certifying consultant, if the woman’s own doctor is a certifying
consultant).®® At least one of the certifying consultants considering a case must be a
practising obstetrician or gynaecologist.®®

1.38 If the woman’s own doctor does not intend to perform the abortion, they must refer the
case to another doctor (referred to as the “operating surgeon”) who may be willing to do
s0.7° If the operating surgeon is satisfied that one of the grounds in section 187A of the
Crimes Act applies, they must refer the case to two certifying consultants (or one other
certifying consultant, if the operating surgeon is a certifying consultant).”

1.39 In theory, either the woman’'s own doctor or (where relevant) the operating surgeon
could decline to refer a woman’s case to the certifying consultants if they considered
that none of the grounds in section 187A of the Crimes Act would apply.”? In practice,
however, health practitioners told the Commission that doctors tend to err on the side of
making the referral and allowing the certifying consultants to make that assessment.

Certifying consultants consider whether grounds for abortion apply

1.40 Once a case has been referred to the certifying consultants, they must consider whether
one of the grounds for abortion in section 187A of the Crimes Act applies.”® To inform
that assessment, they are entitled to interview the woman seeking an abortion’ and
must do so if she requests it.”®

&7 CSA Act, s 32.

68 CSA Act, s 32(2)(b).
69 CSA Act, s 32(2)(b).
70 CSA Act, s 32(2)(a).

7 CSA Act, s 32(3). The operating surgeon is given greater decision-making power than the woman’s own doctor. An

operating surgeon need only refer a case to certifying consultants if they are positively satisfied that one of the
grounds in s 187A of the Crimes Act applies. By contrast, the woman’s own doctor must refer the case if they consider
that one of the grounds may apply.

72 CSA Act, s 32(2)-(3).
73 CSA Act, s 33(1).
74 CSA Act, s 32(8).
75 CSA Act, s 32(5).
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1.41  The woman’s own doctor and/or the operating surgeon may, with the woman’s consent,
provide any information about the case to the certifying consultants.”® Certifying
consultants can also consult any other person to assist them in considering the case, if
the woman consents.””

1.42 The certifying consultants must consider a case “as soon as practicable” after it is
referred to them.”® If they have not reached a decision within 14 days they must advise
the ASC in writing of the reasons for the delay.”®

If two certifying consultants agree that one of the grounds for abortion applies, the
abortion is certified as lawful

143 If both certifying consultants agree that one of the grounds in the Crimes Act applies,
they must issue a certificate authorising the performance of the abortion.® If they both
consider that none of the grounds apply, they must refuse to authorise the abortion.®

1.44 If only one of the certifying consultants considers that one of the grounds applies, the
case must be referred to a third certifying consultant who effectively acts as a tie-
breaker.® If the third certifying consultant considers the abortion should be authorised,
the other certifying consultant who is of that opinion must issue a certificate authorising
the abortion.®

145 Certifying consultants are not required to give reasons for their conclusions, other than
specifying which of the grounds in section 187 A of the Crimes Act applies.®*

The abortion is performed by a doctor at a licensed institution

146 Once a certificate has been issued by the certifying consultants, the abortion can be
performed. This must be done by a doctor®® at an institution licensed to perform
abortions.®® Licensing is discussed further below.

1.47 When a certificate is issued under the CSA Act, this reverses the onus of proof for the
offences in sections 183 and 186 of the Crimes Act. In the absence of a certificate, a
person who performs an abortion is only protected from liability if they had a positive
belief that one of the grounds for abortion in section 187A applied.?’” By contrast, where a
doctor performs an abortion under a CSA Act certificate, they are presumed to have

76 CSA Act, s 32(6).
7 CSA Act, s 32(7).
78 CSA Act, s 32(5).
79 CSA Act, s 33(6).
80 CSA Act, s 33(1).
81 CSA Act, s 33(2).
82 CSA Act, s 33(3). The Commission is unaware of any data showing how often this occurs.

83 CSA Act, s 33(4). The CSA Act does not specify what happens if the third certifying consultant considers none of the
grounds apply (for example, whether a fourth certifying consultant might then become involved). It is clear, however,
that an abortion can only be certified if two certifying consultants agree that one or more of the grounds apply
(section 33(5)).

84 Wall v Livingston [1982] 1 NZLR 734 (CA) at 739.
85 CSA Act, s 33A and Crimes Act, s 187A(4).

86 CSA Act, s18.

&7 Crimes Act, s 187A(1) and (3).



28 ALTERNATIVE APPROACHES TO ABORTION LAW: MINISTERIAL BRIEFING PAPER LAW COMMISSION

acted lawfully. They can only be convicted of one of the Crimes Act offences if the
Crown proves that they did not believe their actions to be lawful under section 187A .88

Abortions can only be performed in licensed institutions

1.48 Abortions can only be performed at institutions that are licensed by the ASC.#° Two types
of licences are available: full licences and limited licences.® Full licences allow an
institution to perform abortions at any gestation (provided the criteria in the Crimes Act
are met).”" Limited licences allow an institution to perform abortions only during the first
12 weeks of pregnancy.®?

1.49 Before granting a licence, the ASC must be satisfied that the institution has adequate
facilities, competent staff and counselling services.®® The person who will hold the licence
must also be a “fit and proper person” to do so, although no guidance is provided in the
CSA Act on how that assessment is to be made.®* Licences expire after one year,® but
will be renewed on application unless the ASC is satisfied that:%

. the institution no longer meets the criteria for granting a licence; and

. the holder of the licence has not taken all reasonable and practicable steps to
ensure that the institution complied with abortion law.

1.50 The ASC can also cancel a current licence if either of those circumstances applies.®”

1.51 Any person can appeal to the High Court if they consider the ASC’s decision to refuse to
issue or renew a licence, or to cancel a licence, is wrong in law.® Further appeal to the
Court of Appeal is also permitted.®®

88 Crimes Act, s 187A(4). As far as the Commission is aware this has never occurred, although as noted at [1.15]-[1.16]
above there is some ambiguity in the conviction data available.

89 CSA Act, s 18(1).

% CSA Act, s 19.

o CSA Act, s19(2).

92 CSA Act, s19(3).

93 CSA Act, s 21(1) and (2).

94 CSA Act, s 21(1)(d) and (2)(d).

9 CSA Act, s 23.

% CSA Act, s 24(3).

97 CSA Act, s 25(1). It is unclear why both grounds must be established before the ASC is entitled to decline an application
for renewal of a licence, but only one of the grounds need apply for the ASC to cancel a licence.

%8 CSA Act, s 26. In Re Brasted [1979] 1 NZLR 400 (SC), a charitable trust, the Auckland Medical Aid Trust, had applied to
the ASC seeking a full licence for abortions to be performed at an institution owned by the Trust. The ASC refused the
application and the Trust appealed under s 26 of the CSA Act. The main reason for the ASC’s decision was a concern
that the Trust’s medical staff would not be able to apply the law as required by the CSA Act (at 402-403). The Court
concluded the only reasons that could be given for refusal were those contained in s 21 of the CSA Act (at 406).
Therefore, it was not open to the ASC to refuse the application on the grounds it did. The Court referred the matter
back to the ASC for further consideration in light of the Court’s decision (at 408).

The scope of ss 26 and 27 was considered in Right to Life New Zealand Inc v The Abortion Supervisory Committee
[2015] NZHC 2393. In that case, Right to Life argued the ASC had wrongly granted a limited licence to the New Zealand
Family Planning Association. The Court noted that Right to Life could not appeal the decision under ss 26 and 27, as
these sections are clear that “[olnly a person dissatisfied with a refusal to grant a licence [or a decision to cancel a
licence] may appeal to the High Court and then only on a question of law” (at [18]). Therefore, “No party aggrieved by
the grant of a licence (such as RTL) has any appeal right”.

99 CSA Act, s 27.
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The requirement that abortions be carried out at a licensed institution applies to all
abortions. “Medical abortions”—which are carried out by a woman taking medication that
causes a miscarriage, rather than by a surgical operation™—were not available at the
time the CSA Act was enacted in 1977. The most effective regimen for medical abortion
is to take two medications (mifepristone and misoprostol) 24-48 hours apart.™ A court
decision in 2003 found that, to comply with the requirements in the CSA Act for an
abortion to be performed in a licensed institution, both doses of medication must be
taken at a licensed institution.”©?

Counselling

1.53

1.54

1.55

Certifying consultants must inform a woman of her right to seek counselling after they
have made a decision about her case.’®® The law does not, however, make it compulsory
for women to undertake counselling at any stage.

The ASC is required to appoint suitably qualified persons to provide counselling services
for women considering having an abortion.?* Under the CSA Act, counsellors must be
able to advise patients (or refer them to appropriate agencies for advice) on alternatives
to abortion, such as adoption and solo parenthood.™®

The practical operation of counselling services is discussed in Chapters 2 and 9.1°¢

Health practitioners are not required to assist in performing or arranging abortions

1.56

1.57

Section 46 of the CSA Act provides that no doctor, nurse or other person is under any
obligation to perform or assist in performing an abortion if they object to doing so on
grounds of conscience.’”

There is also further provision for conscientious objection under the Health Practitioners
Competence Assurance Act 2003 (HPCA Act). Section 174 provides:

174 Duty of health practitioners in respect of reproductive health services
m This section applies whenever—
(a) a person requests a health practitioner to provide a service (including, without

limitation, advice) with respect to contraception, sterilisation, or other
reproductive health services; and

(b) the health practitioner objects on the ground of conscience to providing the
service.
2) When this section applies, the health practitioner must inform the person who requests the

service that he or she can obtain the service from another health practitioner or from a
family planning clinic.

100

101

102

103

104

105

106

107

Medical and surgical methods of abortion are discussed in more detail at [2.68]-[2.77] below.

Standards Committee to the Abortion Supervisory Committee Standards of Care for Women Requesting Abortion in
Aotearoa New Zealand (January 2018) at 38.

Re Abortion Supervisory Committee [2003] 3 NZLR 87 (HC) at [36] and [56]-[57]. The practical impact of requiring
medical abortion pills to be taken at a licensed institution is discussed at [2.72]-[2.73], [2.84] and [7.25]-[7.29] below.

CSA Act, s 35.

CSA Act, s 31.

Section 31(2)(c).

At [2.44] and [9.39]-[9.57].
CSA Act, s 46.
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1.58 The High Court has interpreted section 174 as allowing doctors with a conscientious
objection to decline to consider a woman’s case or to refer her to another doctor who
will."® In such cases, the doctor only needs to inform the woman, in general terms, that
she can seek referral for an abortion through another doctor or a Family Planning clinic.

108

Hallagan v Medical Council of New Zealand HC Wellington CIV-2010-485-222, 2 December 2010.
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CHAPTER 2

Abortion in practice

INTRODUCTION

21

This chapter places abortion law in its practical context. It examines when, how and at
what rates abortions are performed in New Zealand; outlines the process that women go
through in practice to get an abortion; and explains how abortions are performed and
what complications can arise.

KEY STATISTICS

Abortion is common but rates are declining

22

23

2.4

Abortion is a common procedure. In a recent study of New Zealand women born in 1972
and 1973, one in four reported having had at least one abortion.! The Abortion
Supervisory Committee (ASC) states that around 30 per cent of women in New Zealand
have an abortion during their life time.? This is in line with international estimates, which
generally range between one in three women and one in four women.3

The number and rate of abortions performed in New Zealand have, however, been
declining over the past decade. In 2007, 18,382 abortions were recorded, which is a rate
of 20.1 abortions per 1,000 women of childbearing age.# By 2017, that number had
reduced to 13,285, or a rate of 13.7 abortions per 1,000 women.® The decrease has mainly
occurred in the under 24 age group.®

While there are likely to be a number of factors contributing to New Zealand’s decreasing
abortion rate, the ASC has observed that the widespread uptake of long-acting
contraceptive devices may be a factor.” This aligns with international trends where

Meredith Burgess “Abortion in a New Zealand cohort - Incidence, reasons, and emotional impact” (Master of Public
Health Thesis, University of Otago, 2017) at 47.

Standards Committee to the Abortion Supervisory Committee Standards of care for women requesting abortion in
Aotearoa New Zealand (January 2018) (ASC Standards of Care) at 1.

See, for example, Rachel K Jones and Jenna Jerman “Population Group Abortion Rates and Lifetime Incidence of
Abortion: United States, 2008-2014" (2017) 107(12) Am J Public Health 1904; Annabelle Chan and Rosemary J Keane
“Prevalence of Induced Abortion in a Reproductive Lifetime” (2004) 159(5) Am J Epidemiol 475.

Stats NZ “Abortion Statistics: Year ended December 2017”7 (19 June 2018) <www.stats.govt.nz> at Table 1. This rate is
based on the mean estimated population of women aged between 15-44 years.

Stats NZ “Abortion Statistics: Year ended December 2017” (19 June 2018) <www.stats.govt.nz> at Table 1. The rate of
abortion was slightly higher in 2017 than in 2016 (13.7 compared to 13.5), but there has been a general downward trend
since 2007.

Stats NZ “Abortion Statistics: Year ended December 2017” (19 June 2018) <www.stats.govt.nz> at Table 3.
Report of the Abortion Supervisory Committee (Annual Report, 2017) at 6.
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increased availability and use of contraception has reduced the number of unintended
pregnancies.®

The Commission notes that a significant number of submitters saw access to, and
availability of, contraception and sexual and reproductive health education as an
important factor in reducing the abortion rate. Others saw the declining abortion rate as
a sign that the current law is working and/or that an increasing number of young people
consider abortion to be morally wrong.

Abortion is safe when performed by qualified professionals

2.6

When performed in appropriate conditions by a trained health practitioner, abortion is a
safe and usually straightforward procedure. It is significantly safer than carrying a
pregnancy to term.? In New Zealand, no deaths resulting from abortion have been
reported since the law changed in 1977. Complication rates are low, occurring in only 0.4
per cent of cases.”

Legal restrictions can lead to unsafe abortions

2.7

2.8

2.9

By contrast, in countries with highly restrictive abortion laws, unsafe abortions (for
example, those performed by ungualified people and/or using inappropriate methods)
are common." The World Health Organization has estimated that approximately 47,000
women globally die each year from unsafe abortions and a further five million suffer
disability.” Around one in four women who have an unsafe abortion are likely to develop
a temporary or lifelong disability requiring medical care.®

International evidence suggests that restrictive abortion laws do not reduce the number
of abortions performed, but do increase the proportion of abortions that are unsafe.™

Many submitters made the point that if legal abortion is difficult to access, women will
find another, less safe way of obtaining an abortion. Several submitters shared personal
stories of obtaining an abortion in unsafe or traumatic circumstances while living in
countries with more restrictive abortion laws.

World Health Organization Safe abortion: technical and policy guidance for health systems (2nd ed, 2012) (WHO
Technical and Policy Guidance) at 17.

WHO Technical and Policy Guidance at 21 (Figure 1.2) and 49; Susheela Singh and others Abortion Worldwide 2017:
Uneven Progress and Unequal Access (Guttmacher Institute, 2017) at 32. The Guttmacher Institute is a not-for-profit
organisation that aims to advance sexual and reproductive health in the United States and internationally through social
science research, policy analysis and public education.

Report of the Abortion Supervisory Committee (Annual Report, 2017) at 22.

Susheela Singh and others Abortion Worldwide 2017: Uneven Progress and Unequal Access (Guttmacher Institute,
2017) at 10, 12 (Figure 2.4) and 28-33.

World Health Organization Unsafe abortion: global and regional estimates of the incidence of unsafe abortion and
associated mortality in 2008 (6th ed, 2011) at 27-28. See also Susheela Singh and others Abortion Worldwide: A
Decade of Uneven Progress (Guttmacher Institute, 2009) at 32-33, estimating that 70,000 women die each year from
unsafe abortion.

WHO Technical and Policy Guidance at 20, citing Susheela Singh “Hospital admissions resulting from unsafe abortion:
estimates from 13 developing countries” (2006) 368(9550) Lancet 1887.

WHO Technical and Policy Guidance at 23; Susheela Singh and others Abortion Worldwide 2017: Uneven Progress and
Unequal Access (Guttmacher Institute, 2017) at 33. The Abortion Worldwide 2017 report refers to evidence from
Romania and South Africa documenting significant reductions in deaths when restrictions on abortion were lifted.



33 CHAPTER 2: ABORTION IN PRACTICE LAW COMMISSION

Most abortions occur in the first trimester, but later than in some jurisdictions

2.10 Abortions are considerably safer when performed at earlier gestations.”™ Earlier abortions
are also generally quicker and cheaper to perform, and are likely to be less distressing
for both the woman and the health practitioners involved."®

211 In New Zealand most abortions occur during the first trimester (the first 12 weeks) of
pregnancy. This accounted for 89.4 per cent of abortions in 2017.7 A further 8.3 per cent
of abortions occurred in weeks 13-16."® Only 1.7 per cent occurred between 17-20 weeks
and 0.5 per cent after 20 weeks.”

2.12 However, first trimester abortions are performed significantly later than in countries New
Zealand often compares itself to. For example, in England and Wales in 2017, 77 per cent
of abortions were carried out before 10 weeks.?® By contrast, only 59 per cent of
abortions in New Zealand were performed before 10 weeks.?’ While the reasons for this
are not conclusively known, many health practitioners the Commission spoke to
considered the authorisation process required under the current law prevents abortions
from being performed as early as would otherwise be possible.

2.13 Many submitters were concerned about the extent of the delay experienced by women
seeking an abortion. Some women who had been through the process said they had to
wait a number of weeks due to the legal authorisation process and/or a lack of doctors in
their area who would perform abortions. For some, this delay meant they lost the
opportunity to have an early medical abortion (EMA).2? Others experienced significant
pregnancy symptoms or found the delay traumatic. Some submitters also considered
that performing abortions as early as possible is more ethical, as the fetus is less
developed.

Most abortions are performed on mental health grounds

214 The vast majority of abortions in New Zealand are authorised on the ground that
continuing the pregnancy would result in serious danger to the woman’s mental health.
This accounted for 97 per cent of abortions performed in 2016.%2 The remaining 3 per
cent were authorised on the following grounds:#*

s Martha Silva, Rob McNeill and Toni Ashton “Factors affecting delays in first trimester pregnancy termination services in
New Zealand” (2011) 35(2) Aust N Z J Public Health 140 at 140; WHO Technical and Policy Guidance at 21 (Figure 1.2)
(referring to mortality data from the United States).

6 ASC Standards of Care at [6.4].

7 Stats NZ “Abortion Statistics: Year ended December 2017” (19 June 2018) <www.stats.govt.nz> at Table 6.

® Stats NZ “Induced abortions by duration of pregnancy 2017” (26 June 2018, data requested by the Law Commission).
© Stats NZ “Induced abortions by duration of pregnancy 2017” (26 June 2018, data requested by the Law Commission).
20 Department of Health and Social Care (UK) “Abortion Statistics: data tables” (7June 2018) <www.gov.uk> at Table 6.
2 Stats NZ “Abortion Statistics: Year ended December 2017” (19 June 2018) <www.stats.govt.nz> at Table 6.

22 A medical abortion involves taking medication that causes a miscarriage, rather than having a surgical operation. In
some locations medical abortion is only available during the first nine weeks of pregnancy (when it is referred to as
early medical abortion). The methods of abortion are discussed below at [2.68]. The services available in different areas
of the country are summarised at [2.36].

2 Report of the Abortion Supervisory Committee (Annual Report, 2017) at 21. The more recent 2017 figures released by
Stats NZ do not show the grounds on which abortions are performed.

24 Report of the Abortion Supervisory Committee (Annual Report, 2016) at 21. In addition to those listed, the following
grounds were relied on in less than 0.1 per cent of cases: danger to both life and physical health; danger to both life and
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. Danger to mental health and “handicapped child”: 1 per cent
. “Seriously handicapped child”: 0.7 per cent

. Danger to both mental and physical health: 0.6 per cent

. Danger to life: 0.3 per cent

. Danger to physical health: 0.2 per cent

. Danger to both physical and mental health and “handicapped child”: 0.1 per cent

These statistics cover all abortions performed, regardless of gestation.?® As noted, the
legal grounds for abortion are narrower after 20 weeks. After that time, an abortion can
only be authorised if it is necessary to save the woman’s life or prevent serious
permanent injury to her physical or mental health.?®

The ASC and health practitioners told the Commission that virtually all abortions
performed after 20 weeks relate to wanted pregnancies and occur because a serious
fetal abnormality is detected or there is a serious risk to the woman’s life or physical
health.?

The statistics published by the Perinatal and Maternal Mortality Review Committee
support that conclusion.?® The Committee records “terminations of pregnancy” after 20
weeks, which under the Committee’s definition includes abortion as well as other induced
preterm births (whether stillborn or born alive).?® Of the 107 terminations recorded from
20 weeks onward in 2015, 82.2 per cent were associated with congenital abnormalities.°
The remainder related to infections, haemorrhages, maternal conditions, fetal growth
restrictions or spontaneous preterm births.3" Only 14 terminations were recorded after 24
weeks, of which 11 were associated with congenital abnormalities and the other three
were due to maternal conditions or fetal growth restrictions.

25

26

27

28

29

30

31

mental health; danger to life and handicapped child; danger to physical health and handicapped child; danger to mental
health and pregnancy result of a criminal offence.

Assuming they are reported to the Abortion Supervisory Committee (ASC), as required by s 45 of the CSA Act.
Crimes Act 1961, s 187A(3).

Fetal abnormality is not in itself a ground for abortion after 20 weeks, so it is likely that the legal ground relied on in
those cases would be to prevent serious permanent injury to the woman’s mental health.

The Perinatal and Maternal Mortality Review Committee is appointed under s 59E of the New Zealand Public Health and
Disability Act 2000 by the Health Quality and Safety Commission. The Committee’s main function is to review and
report to the Health Quality and Safety Commission on perinatal and maternal deaths, with a view to reducing deaths
and supporting continuous quality improvement through the promotion of on-going quality assurance programmes.

Perinatal and Maternal Mortality Review Committee Eleventh Annual Report of the Perinatal and Maternal Mortality
Review Committee: Reporting mortality 2015 (June 2017) at 6 and 46. Termination of pregnancy is defined as including
“any interrupted ongoing pregnancy from 20 weeks (whether the baby was stillborn or live born)”. This is likely to
include, for example, an early induction necessitated by a fetal or maternal health condition with the hope and/or result
that the child will be born alive.

A congenital abnormality, also known as a birth defect, is a malformation of organs or body parts during development
in utero. It can cause physical disability, intellectual and developmental disability and other health problems: PubMed
Health “Congenital Abnormalities (Birth Defects)” (1 September 2017) <www.ncbi.nim.nih.gov>.

Perinatal and Maternal Mortality Review Committee Eleventh Annual Report of the Perinatal and Maternal Mortality
Review Committee: Reporting mortality 2015 (June 2017) at 65.
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It is unclear how many women are refused abortions

2.8

219

In 2016 there were reportedly 252 cases in which a certifying consultant considered an
abortion was not justified.3? This does not equate to 252 women being denied abortions,
as a third certifying consultant may still have authorised the abortion.®® There are no
statistics available on the number of women who are ultimately refused an abortion, or
the reasons for abortions being declined.

Two women spoke publicly about being denied an abortion in 201734 In both cases the
abortion was sought reasonably close to the 20 week threshold in the Crimes Act. It is
unclear whether these cases were considered by certifying consultants or declined
before referral.

STANDARDS OF CARE FOR WOMEN REQUESTING ABORTION

2.20 The ASC issues Standards of Care for Women Requesting Abortion in Aotearoa New

2.21

222

Zealand (ASC Standards of Care), which provide guidance to health practitioners
involved in the provision of abortion services.3® The first standards document was
developed in 2009. The standards were recently revised and a new version was issued
earlier in 2018. The standards are developed by a standards committee appointed by the
ASC, consisting of experts in abortion care.3®

The CSA Act does not require the ASC to issue standards of care® and the standards do
not have any official legal status. However, the standards are consistent with the ASC’s
functions of taking all reasonable and practical steps to ensure that licensed institutions
have adequate facilities and competent staff; that counselling services are available to
women seeking abortion-related advice; and that abortion law is administered
consistently and effectively.®®

The ASC has no ability to enforce the standards other than by declining applications by
institutions for licences to perform abortions (which would reduce access to abortion
services).

32

33

34

35

36

37

38

See Henry Cooke “Hundreds of Kiwi women told their abortions were ‘not justified”” (13 March 2017) Stuff
<www.stuff.co.nz>, referring to information released by the ASC under the Official Information Act 1982. This data is not
published by the ASC.

As discussed at [1.44] above.

Susan Strongman “No Choice: when legal abortion is denied” The New Zealand Herald (online ed, Auckland,
19 September 2017) and Sarah Harris “Denied abortion: Woman discovers pregnancy at 4 months, 2 weeks” The New
Zealand Herald (online ed, Auckland, 15 October 2017). Both women only discovered they were pregnant after
18 weeks and were reportedly denied an abortion on the basis that the pregnancy was too advanced (although they
had not yet reached the 20 week threshold in s 187A of the Crimes Act). The same district health board (DHB) was
involved in both cases.

Standards Committee to the Abortion Supervisory Committee Standards of care for women requesting abortion in
Aotearoa New Zealand (January 2018) (ASC Standards of Care).

The standards committee for the most recent standards, issued in 2018, consisted of eight doctors, a nurse/midwife, a
social worker, a Maori consultant and a consumer consultant (ASC Standards of Care at iv).

Other than prescribing standards in respect of facilities to be provided in licensed institutions, which is required by
s 14(1)(c) of the Contraception, Sterilisation, and Abortion Act 1977 (CSA Act).

CSA Act, s 14(1)(c), (d), (e) and (i).
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2.23

The current ASC Standards of Care cover a wide variety of matters including:
»  access to abortion services;*
« information that should be provided to women considering abortion;*°

. clinical guidance for health practitioners involved in abortion care (from supporting
women in making decisions through to post-abortion follow-up care);*

. provision of culturally appropriate services for Maori;*?

. the qualifications, knowledge and experience required of certifying consultants,*?
doctors,* counsellors,* nurses and midwives?*® involved in abortion care; and

. minimum theatre safety requirements for facilities that perform surgical abortions.#

THE ABORTION PROCESS

224

225

The process a woman goes through to access abortion services varies depending on a
number of factors, including where she lives, which health practitioner she first consults,
what stage the pregnancy is at and what method of abortion she chooses (where a
choice is available). There is also considerable variation around New Zealand as to how
long it takes to get an abortion.

The Commission sets out below what it understands to be a common process, based
primarily on the ASC Standards of Care and information provided by district health
boards (DHBs) and health practitioners. The ASC Standards of Care include a care
pathway that provides an overview of this process, which is reproduced in Appendix 3.

Referral to an abortion service provider

2.26

2.27

The process begins with a woman approaching a health practitioner, either after a
positive home pregnancy test or when she thinks she may be pregnant. Usually at the
first appointment the pregnancy will be confirmed. The health practitioner may also
discuss the options available to the woman, such as continuing the pregnancy, adoption
or referral to an abortion service provider.*®

If the woman expresses a wish to have, or to consider having, an abortion, several things
then occur. First, the woman may need to make another appointment to see a general
practitioner (GP) or Family Planning doctor. This may be the case where:

39

40

41

42

43

44

45

46

47

48

Standards 6.2.1-6.2.10.

Standards 7.1-7.5 and standard 8.1.1.
Standards 8.1-10.6.

Standard 6.3.

Standard 8.5.1.

Standard 9.2.1.

Standard 8.2.5.

Standard 8.6.6.

Standard 6.6.1. These include requirements such as having adequate room to perform resuscitation if necessary;
appropriate drugs to manage haemorrhage; and a clinical emergency response plan to manage potential clinical
deterioration.

Tony Fraser and Professor Murray Tilyard (eds) “Special Edition: Termination of Pregnancy in New Zealand” (2010) BPJ
1at 4.
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. the health practitioner first consulted is not a doctor. A woman may, for example,
see a midwife (particularly if she already has children and has an existing
relationship with a midwife) or a Family Planning nurse. If this happens, the woman
will usually need to make another appointment to see a GP or Family Planning
doctor, as only doctors can refer a woman’s case to be considered by certifying
consultants;*°

. the doctor whom the woman first consults declines to refer her to an abortion
service provider because the doctor has a conscientious objection.>® Again, this will
usually mean that the woman needs to see a different GP or Family Planning doctor
to get a referral.

Health practitioners reported that in some areas it can take two to three weeks for a
woman to get an appointment with a doctor who will refer her to an abortion service
provider, particularly if she is not already enrolled with a GP or her GP has a
conscientious objection.

Second, the referring doctor will usually carry out a routine blood test, genital swab (to
test for sexually transmitted infections) and smear test (if required), and arrange an
ultrasound scan to confirm gestational age. In some cases, some or all of these tests may
be done by a different health practitioner (such as a midwife, nurse or ultrasound
technician), either through a community health service or at the abortion clinic.

Third, the referring doctor may arrange for the woman to see a counsellor before she is
referred to an abortion service provider. While counselling is available through abortion
service providers, the Commission understands it is also offered at an earlier stage in
some cases.

Fourth, the referring doctor may encourage the woman to take some time to think about
her options and come back for a second appointment before she is referred to an
abortion service provider. This appears to be reasonably common,® although it is
discouraged by the ASC Standards of Care.>?

Depending on the circumstances, a woman may therefore have anywhere from one to
four or more appointments before she is referred to an abortion service provider. This
process can take several weeks.
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CSA Act, s 32. It should be noted that in some locations abortion service providers will now accept referrals from health
practitioners who are not doctors, or self-referrals by women. A doctor at the abortion service then makes the referral
to the certifying consultants. However, the Commission understands this is not common practice around the country.

See [1.56]-[1.58] above. Conscientious objection is discussed further in Chapter 10.

A survey of women conducted in 2009 found that 64.7 per cent saw the referring doctor for more than one
consultation and the great majority of repeat consultations (over 80 per cent) were at the request of the doctor:
Martha Silva and others “Ladies in waiting: the timeliness of first trimester services in New Zealand” (2010) 7(19)
Reproductive Health 1 at 5-6.

ASC Standards of Care, standard 6.4: “..as soon as it is evident that a woman is considering an abortion she should be
offered referral to an abortion service for counselling and medical assessment so that she is given as much support and
time as possible in making a decision. Simply sending the woman away to think about her decision can cause
unnecessary delays in accessing abortion services.”
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Accessing abortion services

2.33

234

235

2.36

2.37

2.38

The ASC Standards of Care require DHBs to ensure that all women who are eligible for
publicly-funded health care have access to abortion services.>® This does not mean that
abortion services are available in every DHB area. In addition, most services outside main
centres only perform abortions up to 12 or 14 weeks gestation. Where no appropriate
local services are available, women are referred to a service in another DHB area.>*

There are no services in the West Coast or Whanganui DHB areas, and in South
Canterbury abortion is only available in cases of fetal abnormality. The entire Auckland
region, including Waitemata and Counties-Manukau, is currently served by one publicly
funded provider of first trimester abortion services, the Epsom Day Unit.

Depending on where a woman lives, the stage of the pregnancy and the reason an
abortion is being sought, a woman may need to travel a significant distance to access an
appropriate service.

The table below summarises the services available in each area, to the best of the
Commission’s knowledge.®® It is based on information provided by each licensed
institution to the ASC during the annual licence renewal process, as well as information
the Commission received from DHBs.

For some abortion service providers, the reason an abortion is sought affects the
gestation up to which it will be performed, even where this is not required by the
legislation. Many providers impose a general gestational limit for their services (for
example, 14 weeks). They may, however, agree to perform abortions at later gestations if
a significant fetal abnormality is discovered or if there is a serious danger to the woman’s
physical health.

Some abortion service providers only offer medical abortion in the first nine weeks of
pregnancy. The process for EMA is similar to a spontaneous miscarriage and women
often go home to complete the abortion. Other providers only offer second trimester
medical abortion, which is similar to induced labour and is completed in a hospital.>®

ABORTION SERVICES AVAILABLE BY DHB AREA

DHB area Services provided

Northland + Whangarei Hospital: up to 13 weeks (surgical only), and up

to 22 weeks (medical) for fetal abnormality only

Waitemata e Surgery on Shakespeare (Private Clinic): up to 9 weeks

(medical) and up to 13 weeks (surgical) (limited licence)

¢ North Shore Hospital: after 18 weeks only (medical)
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56

Standard 6.2.1. All New Zealand citizens and permanent residents are eligible for publicly-funded health care, as well as
some other people. The eligibility criteria are set out in the Health and Disability Services Eligibility Direction 2011 and
explained on the Ministry of Health website: <www.health.govt.nz>.

Standard 6.2.2.

It is difficult to get a full picture of the services available through each provider. For example, the website Abortion
Services in New Zealand <www.abortion.org.nz> contains slightly different information to the information provided to
the ASC for licence renewal and the information provided to the Law Commission by DHBs.

Abortion methods are described in more detail at [2.68] below.
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Auckland

Epsom Day Unit: up to 9 weeks (medical) and up to 13
weeks (surgical)

Auckland Hospital/National Women’s Hospital: second
trimester service only

Auckland Medical Aid Centre (private clinic): up to 9 weeks
(medical) and up to 13 weeks (surgical) (limited licence)

Counties-Manukau

Middlemore Hospital: after 18 weeks only

Waikato

Waikato Hospital: first trimester (medical and surgical) and
second trimester for fetal abnormality or severe mental
illness only

Thames Hospital: up to 13 weeks (surgical only)

Lakes

Rotorua Hospital: up to 9 weeks (medical) and up to 13
weeks (surgical), or up to 20 weeks for fetal abnormality
only

Bay of Plenty

Tauranga Family Planning Clinic: up to 9 weeks (medical
only) (limited licence)

Tairawhiti Hauora Tairawhiti: up to 9 weeks (medical) and up to 14
weeks (surgical)

Hawke’s Bay Hawke’s Bay Hospital: up to 7 weeks (medical) and up to 14
weeks (surgical)

Taranaki Taranaki Base Hospital: up to 9 weeks (medical) and up to
16 weeks (surgical)
Taranaki Sexual Health Clinic: up to 9 weeks

Whanganui No services

Mid Central The Women’s Clinic, Palmerston North: up to 9 weeks
(medical) and up to 12 weeks (surgical) (limited licence)
Palmerston North Hospital: for fetal abnormalities only, up to
24 weeks

Wairarapa The Women’s Clinic, Wairarapa Hospital: up to 9 weeks
(medical) and up to 14 weeks (surgical)

Hutt Valley Hutt Hospital: for fetal abnormalities only, up to 22 weeks

(medical)

Capital and Coast

Te Mahoe Unit, Wellington Hospital: up to 9 weeks and
between 13-20 weeks (medical), and up to 20 weeks
(surgical). Later gestations on a case-by-case basis.
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Nelson-Marlborough + Wairau Hospital: up to 13 weeks (surgical only)

¢ Nelson Hospital: up to 9 weeks (medical) and up to 13 weeks
(surgical), or up to 22 weeks for fetal abnormality only

West Coast * No services

Canterbury » Christchurch Hospital/Christchurch Women’s Hospital: up to

9 weeks and between 13-20 weeks (medical), and up to 13
weeks (surgical)

South Canterbury « Timaru Hospital: for fetal abnormality only, up to 20 weeks

Southern e Dunedin Hospital: up to 9 weeks (medical) and first and

second trimester (surgical). Medical abortion is also available
after 14 weeks for fetal abnormality or on significant
maternal physical health grounds only

e Southland Hospital: up to 9 weeks (medical) and up to 12
weeks (surgical)

2.39 The ASC has on occasion drawn attention to the lack of abortion services available in

certain areas, such as Counties-Manukau, and encouraged health care providers to
consider establishing services.5” However, the ASC has no power to require the provision
of services in a particular area or up to a certain gestation. Ultimately, the availability of
abortion services depends on there being suitable facilities and practitioners willing to
provide those services.

Pre-abortion care and assessment

2.40 At the abortion clinic, a health practitioner talks to the woman about the abortion process

2.41

and gives her other information to help her make an informed decision.>® The woman will
usually be seen on her own first to allow open discussion and address any issues of
potential coercion.>® Family members or other support people may then be involved, and
this is particularly encouraged for young women.®©

The ASC Standards of Care require abortion service providers to undertake an
individualised psychosocial assessment of all women seeking an abortion.® The
assessment covers matters such as the woman’s physical and mental health, family and
financial situation, cultural background and whether she is at risk of family or sexual
violence.®? It may be carried out by an appropriately trained social worker, counsellor,
nurse or doctor.®® The purpose of the assessment is to “better understand the client and
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Report of the Abortion Supervisory Committee (Annual Report, 2017) at 5.
ASC Standards of Care, standard 8.1.1. The information that must be provided is discussed in Chapter 9.

ASC Standards of Care, standard 8.2.4. See also standard 8.3.7 in relation to young women. Health practitioners the
Law Commission spoke to said they always ensure a woman is seen alone at least once.

ASC Standards of Care, standards 8.37-8.38.
Standard 8.3.1.

Standards 8.3.2 and 8.3.14.

Standard 8.3.1.
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any additional challenges she may be facing in order to provide individualised and
appropriate care, and to arrange referral for additional support needs if required”.%*

If a woman is identified as requiring additional support, she will be actively encouraged to
undertake counselling®® and may also be referred to other support services specific to
her needs.%®

The ASC Standards of Care recognise that some women in particular may require
additional support, such as young women, women at risk of family violence, migrant and
refugee women, women who have experienced sexual assault and women who have
limited mental capacity.®” Special guidance is given on how these cases should be
addressed. For example, young women should be provided with age-appropriate
information and support,®® and encouraged to involve a family member (unless a risk
from within the family is identified) or another adult such as a youth worker.®°

All women must be offered counselling when they are considering an abortion and after
having an abortion.”® Some abortion service providers require all women to see a
counsellor before having an abortion, although this is not a legal requirement.”!
Counselling must be free and easily accessible.”? Most abortion clinics have counselling
available on-site, but where that is not the case, the woman may need to make an
appointment to see a social worker or counsellor elsewhere and return to the clinic
another day. Counselling is discussed in more detail in Chapter 9.

A pre-abortion medical assessment is also completed at the clinic.”? Often the
assessment is completed by one of the certifying consultants. Gestational age is
confirmed through a physical examination or ultrasound scan;’* the woman’s heart rate
and blood pressure are taken;’”® she is offered screening for sexually transmitted
infections;’® and tests may be required to exclude ectopic pregnancy if certain risk
factors are present.”’
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Standard 8.3.

Standard 8.2.3.

Standard 8.3.3.

Standards 8.3.2, 8.3.3 and 8.3.5-8.3.25.
Standard 8.3.5.

Standards 8.3.7-8.3.9.

Standards 8.2.1-8.2.2 and CSA Act, s 35 (the Act only requires a woman to be offered counselling before the abortion is
performed, but the ASC Standards of Care include more extensive counselling requirements).

Martha Silva and others “Ladies in waiting: the timeliness of first trimester services in New Zealand” (2010) 7(19)
Reproductive Health 1 at 4. Of the nine clinics that participated in the study, six required all patients to see a social
worker or counsellor prior to seeing a certifying consultant.

ASC Standards of Care, standard 8.2.1. See also s 21(1)(e) and (2)(e) of the CSA Act, which require the ASC to be
satisfied that an institution has adequate counselling services available before licensing it to perform abortions.

In practice, aspects of this pre-abortion medical assessment are sometimes performed (or arranged, in the case of
ultrasounds, which are often performed off-site by community providers) by a doctor, nurse or midwife at the woman’s
primary health care provider before she is referred to the abortion service.

ASC Standards of Care, standards 8.4.2-8.4.3. The Royal Australian and New Zealand College of Obstetricians and
Gynaecologists recommends an ultrasound should always be performed before an abortion to confirm gestational age
and exclude ectopic pregnancy: Royal Australian and New Zealand College of Obstetricians and Gynaecologists The
use of mifepristone for medical termination of pregnancy (C-Gyn 21, February 2016) at [3.5].

ASC Standards of Care, standard 8.4.14.

Standards 8.4.8-8.4.10.

Standard 8.4.15.
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2.46 The woman will be offered a choice of different methods of abortion (medical or surgical)
if they are available at the service, there are no medical contra-indications and the
gestational age allows it.”® Post-abortion contraceptive options are also discussed.”®

Consideration by two certifying consultants

2.47 The woman’s case is then considered by two certifying consultants. Before an abortion
can be performed, they must agree that one or more of the grounds in section 187A of
the Crimes Act are met.

2.48 While the CSA Act does not require the certifying consultants to speak to the woman
unless she requests it, the Commission understands that they almost invariably do.®° One
of the certifying consultants may have already spoken to the woman while undertaking
the pre-abortion medical assessment. The second certifying consultant is often the
doctor who performs the abortion. The certifying consultants review the woman’s
medical history and assess whether she meets one or more of the legal grounds for
abortion.

2.49 If the certifying consultants are both satisfied that one or more of the grounds apply,
they sign a certificate to that effect. As explained in Chapter 1, a third certifying
consultant may become involved if the first two disagree® The abortion can only
proceed once it has been authorised by two certifying consultants.

Informed con