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PREFACE 

This discussion paper represents an important stage in the Law 
Commission's review of the law relating to arbitration. Substantial 
research and preliminary consul tation has preceded its publication, 
and we hope that responses to it will provide additional information 
about the advantages and disadvantages of the present system in 
practice as well as advice on the options available for law reform. 

Arbitration is an ancient and valuable method for resolving 
disputes. Its central features are that it is based on an agreement 
between the parties to the dispute, involves referral of a dispute to 
an independent arbitral tribunal (made up of one or more 
arbitrators), and produces a binding decision which may be enforced 
through the courts. For many New Zealanders the word 
"arbitration" may suggest some connection with industrial relations, 
a linguistic legacy of the Industrial Conciliation and Arbitration 
Acts in force for much of this century. This paper is not about 
industrial arbitration as such but about arbitration as a means of 
deciding a wide range of disputes. Many of these disputes arise in a 
commercial context, but to describe our topic as "commercial 
arbitration" would fail to capture its full range - from a dispute 
between a house owner and painter over the quality of work done, 
to the dispute between the Greenpeace organisation and France 
arising from the sinking of the vessel "Rainbow Warrior" in 1985. 

The Law Commission included a review of arbitration law in its 
programme for several reasons. We were aware of substantial 
changes to the English legislation on which the main New Zealand 
legislation is modelled, and to equivalent legislation in Australia, 
Canada and elsewhere, as well as the international model produced 
by the United Nations Commission on International Trade Law 
(UNCITRAL). We were also conscious of the importance of 
ensuring that dispute resolution processes can operate effectively in 
contemporary social conditions, a matter close to the heart of the 
work being done on the structure of the courts - a topic referred to 
the Commission by the Minister of Justice. 

A recurring theme in this paper is the tension between party 
autonomy and judicial intervention in the arbitral process. A 
conscious restriction on the role of courts has been a feature of 
recent legislative reforms overseas. The adoption or rejection of 
that approach is a critical issue in this review. 

The paper is in three parts. Part I is an introductory section. Part 
I1 comprises an extended review of the law relating to the different 
stages of an arbitration - comparing the present New Zealand, 
English and Australian Acts and the UNCITRAL Model Law on 
International Commercial Arbitration. Part I11 gives an indication 
of the Law Commission's present (albeit tentative) opinion on the 
general direction for reform of our law. For those 
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under pressure of time, Parts I and I11 may be read to gain a sensible 
appreciation of the topic and our tentative preferences. Those with 
a particular interest in the topic will find the reading of Part I1 both 
important and interesting. 

Information (of considerable importance because of the privacy in 
which arbitrations are conducted) and submissions (which may, but 
need not, be based on the questions set out in Part 11) in response to 
this paper would be greatly appreciated. These should be sent to 

The Director 
Law Commission 
P.O. Box 2590 
WELLINGTON 

by 3 February 1989, and should indicate whether the respondent 
wishes to meet members of the Commission to discuss the 
submission. 
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I INTRODUCTION 

1. According to The Oxford English Dictionary the meaning of 
"arbitration" for present purposes is - 

"the settlement of a dispute or question at issue by one to 
whom the conflicting parties agree to refer their claims in 
order to obtain an equitable decision." 

2. The definition indicates the wider context in which 
arbitration law must be viewed: as one of a number of methods by 
which disputes may be resolved. History suggests that disputes are 
inherent in human societies, and ours is surely no exception. Many 
disputes are resolved informally whether by explicit or tacit 
agreement, or by simply letting the point lapse. Sometimes there is 
scope for the assistance of a third party without the power to 
impose a settlement or decision on the parties in dispute - a 
mediator or conciliator. And there are processes where a binding 
decision is given by a third party - arbitration before an arbitrator, 
or litigation before a judge. 

3. There are similarities between arbitration and litigation. In 
both the decision-maker must be impartial, treat the parties 
equally, and hear their respective cases - and its decision is binding 
on the parties. The difference is that arbitration is essentially a 
private matter based on agreement between the parties. This 
agreement extends not only to the use of arbitration, but also to the 
identity of the arbitrator/s and the law and procedure to be 
followed. But arbitration and litigation are not entirely separate as 
the public powers of the courts are used to enforce arbitration 
agreements and awards. 

4. At its best arbitration can offer advantages over 
litigation - the opportunity to choose an expert as decision-maker, 
the degree of informality and flexibility in terms of procedure, the 
reduction in time and expense (consequent on flexibility and 
expertise), as well as privacy. Not all of these features will always 
be present. For instance some arbitrations are very formal and 
drawn out with pleadings, discovery, oral evidence and full 
arguments, and involve as well as the arbitratorh, lawyers, expert 
witnesses and so on, all of whom have to be paid. Others are 
one-off affairs where a simple on-site inspection suffices for an 
immediate decision. Ultimately the difference comes down to the 
factor of choice and the flexibility this allows for. 

5. Arbitration (in the non-industrial context) is probably not 
well known nor understood in New Zealand. In part that may 
reflect favourably on our system of courts which, by international 
standards, operate speedily and efficiently. But it may also relate 
to the fact that lawyers - to whom many disputes are referred - 



have been educated and trained to think in terms of litigation when 
a dispute arises rather than some other form of resolving the 
dispute. Thus, although there are exceptions, arbitration of 
disputes in New Zealand has been and still is predominantly 
associated with the construction industry, sharemilking and 
valuation disputes. It may be that the law reform process of which 
this paper is a part will achieve, among other things, a greater 
awareness of the availability of arbitration as an alternative to 
litigation. 

6. Legal constraints on arbitration have undoubtedly reduced 
its popularity in some spheres of activity. In particular s.8 of the 
Insurance Law Reform Act 1977 makes unenforceable against the 
insured an arbitration agreement in an insurance contract unless 
entered into after a dispute has arisen, and s.13 of the Small Claims 
Tribunals Act 1976 (soon to be superseded by s.16 of the Disputes 
Tribunals Act 1988 in much the same terms) prevents parties 
contracting out of the tribunals' jurisdiction through an arbitration 
clause. This paper will consider whether such legal constraints on 
arbitration are justified. 

7. The present modest use of arbitration may also be at least 
partly the result of the somewhat antiquated system of arbitration 
law we have inherited from England (and which has now been the 
subject of revision there). The statutory part of New Zealand's 
arbitration law consists principally of - 

(a) the Arbitration Act 1908 as substantially amended by the 
Arbitration Amendment Act 1938, comprising the main 
body of law regulating the arbitration of disputes in New 
Zealand (or subject to New Zealand law); 

(b) the Arbitration Clauses (Protocol) and the Arbitration 
(Foreign Awards) Act 1933 and the Arbitration (Foreign 
Agreements and Awards) Act 1982 - implementing 
international conventions designed to facilitate the 
recognition and enforcement of foreign agreements and 
awards (see para.33 below). The latter Act now virtually 
supersedes the former; 

(C) the Arbitration (International Investment Disputes) Act 
1979 - implementing the "Washington Convention" which 
establishes a mechanism for the resolution of investment 
disputes between states and foreign nationals. 

In addition the common law - distilled from judicial decisions - 
plays an important part both in interpreting the statutes and in 
filling the gaps left by them (and imposes a general standard of 
decision according to law). This is particularly the case in respect 
of the 1908 and 1938 Acts which are only partially a codification of 
the general law on arbitration. These Acts and the common law 
that goes with them will be the primary focus of this paper. 



8. Most of that body of law relates to disputes submitted to 
arbitration by virtue of an agreement between the parties. A 
standard arbitration agreement is clause 12.3 of the New Zealand 
Conditions of Contract for Building and Civil Engineering 
Construction NZS 3910 1987, which provides that (if a dispute arises 
in respect of which the Engineer is asked to give a decision under 
c1.12.2.2): 

"If either: 
(a) the Principal or the Contractor is dissatisfied with 

the Engineer's decision under 12.2.2, or 
(b) no decision is given by the Engineer within the time 

prescribed by 12.2.2 
then either the Principal or the Contractor may by notice 
require that the matter in dispute be referred to 
arbitration." 

(And there are detailed provisions regarding notice, conciliation and 
appointment of arbitrators.) But an arbitration clause can be much 
simpler - as in one recent case over an agreement for the sale of 
shares: 

"In the event of a disagreement on the terms of this 
Agreement or the interpretation thereof such disagreement 
shall be referred to arbitration under the provisions of the 
Arbitration Act and its amendments." 

The simplest of all arbitration agreements is the one-off - perhaps 
unwritten - agreement to submit a particular dispute which has 
arisen to a chosen arbitrator. 

9. All of these forms have in common that (subject to 
arguments which might be made about standard form contracts, and 
so on) they are consensual. This almost goes without saying since 
an essential aspect of arbitration, as the Oxford English Dictionary 
definition indicates, is that it is the result of an agreement between 
the parties. Thus the main part of this paper will proceed on the 
basis that the arbitration is consensual. 

10. However the 1908 Act also contains provisions for 
court-annexed arbitration. That is, the High Court is empowered to 
refer certain matters which arise in litigation to an arbitrator for a 
ruling which the court may or may not accept (and similar 
provisions are found in the District Courts Act 1947, although there 
the consent of the parties is necessary). There are also a number of 
statutes which provide that disputes arising in relation to the 
subject matter regulated by the statute are to be resolved in 
accordance with the Arbitration Act. The appropriateness of such 
forms of "compulsory" arbitration is also something to be 
considered in the context of this paper, and will be taken up 
separately at the end. 



HISTORICAL DEVELOPMENTS 

11. The word "arbitration" is derived from Old French as is 
"arbitrator1' which in turn is interchangeable with "arbiter1' - 
derived from Latin and incorporating the notion of "one who goes to 
see". This illustrates the antiquity of arbitration as a method of 
dispute resolution. A leading English Judge once observed that "the 
submission of disputes to independent adjudication is a form of 
ordering human society as old as society itself": Lord Parker of 
Waddington, The History and Development of Commercial 
Arbitration (1959). And according to The Oxford Companion to  Law 
(1 980): 

"The practice was well known among the [ancient] Greeks 
and there is evidence for the existence of public arbitrators 
in many states. In Athens private arbitrators were 
frequently appointed to settle claims on an equitable basis 
and so relieved the pressure on the courts." 

12. New Zealand's present arbitration law can be traced back 
to the ''law merchant" - the customs and law which developed in the 
Middle Ages in Western Europe to regulate the relationships 
between merchants. Over time, the major common law English 
court, the Court of King's Bench, assimilated the rules of the law 
merchant with the common law of England. But this involved some 
extension of judicial control over other forms of commercial 
dispute resolution. Thus, for instance, the courts developed the 
rules that an agreement to oust the jurisdiction of the King's Court 
was void, and awards could be set aside for error of law on their 
face. 

13. The first English Arbitration Act was passed in 1698. The 
aim was to make the written submission of an existing dispute to 
named arbitratods enforceable in the courts. (At common law, the 
courts would not lend their powers to enforce an arbitration 
agreement prior to the award unless the reference was made 
pursuant to their own inherent jurisdiction.) However at  the same 
time a "price" was exacted for this recognition, because the Act 
also marks the beginning of judicial scrutiny of arbitration, 
providing that: 

l'... any arbitration or umpirage procured by corruption or 
undue means, shall be judged and esteemed void and of none 
effect, and accordingly be set aside by any court of law or 
equity ..." 

New Zealand inherited this Act in 1840. 

14. TheEnglishCommonLawProcedureActof1854attempted 
to make the arbitral process more effective (e.g. providing for the 
appointment of arbitrators by default, and for the stay of court 
proceedings to enforce an arbitration agreement). But at  the same 
time it expanded the court's powers of supervision and control, 
introducing a procedure whereby the court could direct the arbitral 



tribunal to state a preliminary point of law in the form of a 
"consultative case" for the opinion of the court. The courts held 
that this was not subject to any contrary agreement of the parties. 
The provisions of this Act were adopted by the New Zealand 
Parliament in the Supreme Court Practice and Procedure 
Amendment Act 1866. 

15. The English arbitration legislation was consolidated in a 
single Act in 1889. The Act also made some important changes to 
the law - extending the term "submission" to mean all written 
agreements for arbitration (whether made before or after a dispute 
arose), implying a code of powers for the arbitral tribunal, and 
making the award itself summarily enforceable. It was at least 
partially a codification of the existing practice as well. In 
particular it recognised the court's power, previously based on its 
inherent jurisdiction, to set aside an award on the grounds of an 
arbitrator's misconduct. But the codification was not complete, 
leaving untouched the court's inherent power to set aside an award 
on the ground of error of law on its face - and the courts continued 
to exercise this in addition to their statutory powers. The English 
Act formed the basis for the New Zealand Arbitration Act 1890, 
and the 1908 Act which superseded it (the major difference between 
the two Acts being the extension of the New Zealand legislation to 
cover valuation agreements in 1906). 

16. Further amendments were contained in the English 
Arbitration Act 1934. In particular the court was empowered to 
compel the tribunal to state its award in the form of a "special 
case". This, together with the power to compel a reference of a 
preliminary point of law, effectively enabled the courts to 
adjudicate on any point of law arising in the reference. The New 
Zealand 1938 Arbitration Amendment Act essentially reproduces 
the 1934 English Act. 

17. When the law was again consolidated in the English Act of 
1950 there were few substantive amendments. It was not until the 
1979 Act that any substantial changes were made to reduce the 
court's powers. Among other things this Act replaced the 
consultative and special case procedures and the common law power 
to set aside an award for error of law, with somewhat more limited 
provisions for judicial determination of preliminary points of law 
and appeal on points of law, and, further, allowed most 
international parties to contract out of these provisions altogether. 

18. Thus, before the 1979 Act, English arbitration was very 
much subject to law and to the supervision of the courts. The 
autonomy of arbitration as a form of dispute resolution was 
recognised but only within clearly defined limits. This has changed 
to some degree in England but is still the case in New Zealand, 
since our arbitration legislation is based on the pre-1979 English 
legislation. 



REFORMING INFLUENCES 

19. The English 1979 reforms were largely the result of the 
Report of the Commercial Court Committee, chaired by Mr Justice 
(now Lord) Donaldson in June 1978, responding to the demands of 
international arbitration, in particular, and the difficulties and 
delays which had been experienced with the special case procedure. 
These have been used as a model for reform of arbitration 
legislation in Hong Kong, Singapore and Bermuda, and to a lesser 
extent in British Columbia (for domestic arbitration). In New 
Zealand the former Contracts and Commercial Law Reform 
Committee considered the possibility of similar reforms here but 
that project was deferred because of what were felt to be more 
pressing priorities. 

20. The English reforms have also provided the starting point 
for a comprehensive review of the Australian state legislation on 
arbitration (which previously tended to be along the same lines as 
the current New Zealand legislation, based also on the English 
model). The review was carried out by the Standing Committee of 
Attorneys-General ("SCAG") drawing on work which had already 
been done in the various state law reform agencies. It resulted in a 
uniform Arbitration Bill in 1984 which has since been enacted in all 
Australian states except Queensland. Whether New Zealand should 
follow the uniform legislation, in the light of its commitment to 
harmonisation of commercial laws under the "Closer Economic 
Relations" Agreement ("CER"), is a question of major importance. 

21. A third important thrust of reform is the UNCITRAL Model 
Law on International Commercial Arbitration, adopted by 
UNCITRAL in June 1985, and by the United Nations General 
Assembly in December 1985. The aim was to unify national laws 
dealing with international commercial arbitration and to provide a 
"fair and equitable framework for the settlement of international 
commercial disputes". The Model has already found favour in the 
common law world (and, although regarded there as somewhat 
conservative, also in the civil law world): it has been enacted in 
most Canadian provinces and territories and on the federal level, 
and is expected to be enacted in Australia later this year (following 
the recommendation of a Working Group of the Standing Committee 
of Attorneys-General). Thus there are CER- as well as 
international uniformity arguments for considering UNCITRAL on 
the international level at least. 

22. Moreover, the fact that the Model was intended primarily 
for international arbitration has not prevented it being adopted also 
for domestic arbitration (e.g. the Canadian Commercial Arbitration 
Act and new arbitration provisions in the Quebec Civil Code, both 
enacted in 1986). The Hong Kong Law Reform Commission 
recommended this as well in its recent Report on the Model Law, 
with the proviso that the parties should agree to it after the dispute 
arises. The SCAG Working Group which recommended the 



adoption of the Model Law in Australia has also recommended that 
some modifications be made to the Commercial Arbitration Acts 
for domestic arbitration, partly in response to the Model Law. 

PHILOSOPHICAL APPROACH 

23. In all these reforms, as in the law which preceded them, a 
primary tension exists between two broad concepts - 

(a) party autonomy - that is, that arbitration (properly so 
called) is founded on the agreement of the parties, and that 
agreement should be respected even though a court may 
have reservations about its terms or the result achieved; and 

@) judicial scrutiny - that is, that courts have a public right 
and responsibility as organs of the state to ensure that the 
process of arbitration operates in all cases according to a 
uniform - if minimum - standard imposed by law. 

24. This is a tension which must be appreciated, even if it  
cannot be resolved, when contemplating law reform. Essentially it 
comes back to the conceptual basis for arbitration. There are 
various theories which have been put forward to explain 
arbitration - each with consequences for where the balance 
between party autonomy and judicial scrutiny should lie. 

25. The "jurisdictional theory" holds that the real authority of 
arbitration derives, not from the contract between the parties, but 
from the recognition accorded by the state. It argues that the 
court, representing the state and applying its law, is entitled to 
insist on certain conditions. These need not be limited to the 
parties' immediate concerns - for instance there are the interests 
of the state in maintaining a fair and uniform system of law and 
order. The uniformity policy was, in particular, the rationale for 
court intervention in England for a long time. The high point was 
the statement made in relation to arbitration by Scrutton LJ in 
Czarnikow v. Roth Schmidt and Co. [l9221 2 KB 478 that: 

"There must be no Alsatia in England where the King's writ 
does not run." 

(The term "Alsatia" once referred to a part of London which had 
become known as a sanctuary for criminals.) 

26. Subsequently intervention has been justified in order to 
protect weaker contractual parties from the consequences of their 
contracts (see for instance the Donaldson Committee's report). 
Most recently the arguments have been framed in terms of 
"procedural fairness", as in the (English) Departmental Advisory 
Committee and Scottish Advisory Committee ("ED&SW) 
Consultative Document on the UNCITRAL Model Law. But these 



still presuppose that it is for the state to determine whether, and to 
what extent, parties should be able to order their private relations. 

27. The "contractual theoryw by contrast holds that arbitration, 
having its origins in and depending for its continuity solely on the 
agreement of the parties, is essentially contractual. The argument 
here is that the parties voluntarily agree to submit their disputes to 
arbitration, to appoint the arbitratorh and, most importantly, to 
accept the arbitral tribunal's award as having binding force. Once 
authorised by the parties to make the award the tribunal acts as 
agent of the parties, and the award is binding on them as an 
agreement made on their behalf by their agent. Thus, according to 
this theory, the authority of the parties is paramount in all 
respects, and the only essential function of the court is to enforce 
agreements and awards which are not honoured as unexecuted 
contracts. 

28. We are inclined to the view that the interests of individual 
freedom and public order are both relevant: at very least the 
parties must initiate the process by agreeing to go to arbitration in 
the first place, but on the other hand the law through the court 
system must decide what legitimacy to accord to the agreement 
and what effect to give to the award (since the tribunal cannot 
itself enforce it). Thus the court may be entitled to demand that 
some standards of conduct are met since the tribunal is after all 
carrying out an adjudicative function, and in any event it is 
impractical to expect otherwise. But ultimately, if contract 
principles are to mean anything in this context, the freedom of the 
parties to select arbitration rather than court processes as the 
means for resolving their disputes must be respected. 

29. This is a practical as well as conceptual necessity. If the 
courts exercise too great a control over the arbitral proceedings 
and its outcome, the inherent advantages of arbitration over 
litigation stand to be undermined: speed and economy are 
negatived by the delays and costs of subsequent litigation; if the 
final decision is left not to the chosen arbitratork the choice and 
expertise of the adjudicator becomes of relatively less benefit; and 
the advantages of privacy are lost since the court proceedings are 
heard in public. And the flexibility of the arbitration process is of 
little value if the rigid procedures of the court are superimposed. 
The balance is thus a delicate one and in modern times has tended 
to move in favour of effective arbitration, yet at the same time 
attempting to ensure minimum standards of legality, fairness and 
due process. 

DOMESTIC AND INTERNATIONAL ARBITRATION 

30. The balance may be drawn differently for international 
arbitration (which, broadly speaking, takes place in the context of 
more than one national system of law). It has been 



argued that international arbitration should be entirely 
"delocalised" from national systems of law on the basis that they 
are irrelevant to the parties' concerns - and especially that the 
place of the arbitration, often chosen simply for geographical 
convenience, should not involve any particular legal consequences. 
The argument is the strongest for arbitrations involving states; 
indeed, the Washington Convention effectively establishes a 
supra-national method of dispute resolution. 

31. A variation on this holds that the national law of the place 
of the arbitration is still a reference point for international 
arbitrations - but it need not regulate these to a great degree. Its 
limited relevance suggests that this law should not apply strict 
controls, and also suggests that it would not have a great interest in 
doing so. There are significant practical advantages in having 
liberal treatment for international arbitration - since international 
parties tend to want flexibility in their dealings and are, moreover, 
able to shop around, selecting the national forum whose law is most 
congenial to this (a fact noted in the Donaldson Committee's 
report). Moreover, since international parties can usually look after 
themselves (and are often backed up by international arbitration 
institutions such as the International Chamber of Commerce), they 
do not need a great deal of support from national laws and courts. 

32. This approach is consistent with the approach of many 
national systems of "conflict of laws". These are the rules designed 
to deal with cases with a foreign element where an issue is raised as 
to its consequences. One such issue is whether the foreign element 
should lead to the displacement of national law as governing the 
substantive dispute. In common law countries such as England, New 
Zealand and Australia (where the conflicts rules are part of state 
law) conflicts rules allow the parties a choice of foreign law to 
govern the substance of a contractual dispute subject to minimal 
constraints such as public policy. By analogy it can be argued that 
they should also allow a choice of law to govern an arbitration 
agreement as the "proper law" of the arbitration contract, and to 
govern the arbitral procedure as the "proper law" of the arbitral 
proceedings (and see the English case of Bank Mellat v. Helliniki 
Techniki SA 119841 QB 291 at 301). Thus if the local conflicts rules 
are applied in a liberal fashion, the parties can effectively select 
the laws which they think are the most suitable for their arbitration 
without having to seek out a foreign forum. 

33. Conflicts rules could also provide for the recognition and 
enforcement of foreign arbitration agreements and awards, 
although very often this is dealt with by statute rather than 
judge-made rules. Many common law countries as well as a number 
of civil law countries are party to the 1958 New York Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards, 
aimed at providing for easier recognition and enforcement of 
foreign arbitral agreements and awards, generally on a reciprocal 
basis. The Convention represents an advance over the 



earlier Geneva Protocol on Arbitration Clauses (1923) and 
Convention on the Execution of Foreign Arbitral Awards (1927) in 
this respect, and was intended eventually to replace the earlier 
treaties. 

34. The law of the place of the arbitration could go even 
further in liberalising the arbitration rules for international 
disputes. In cases where the law of the place of arbitration does 
still regulate the arbitration, its effect can be minimised by 
reducing the number of mandatory provisions, thus allowing the 
parties a broad freedom to decide on the terms of their arbitration. 
At the same time the parties might be allowed greater freedom to 
determine the substantive rules governing their disputes than 
conflicts rules would normally allow, or even to largely dispense 
with substantive rules - relying instead on general principles of 
justice and fairness. This is essentially the approach- adopted in the 
UNCITRAL Model Law on International Commercial Arbitration. 

35. However at the time the Model Law was adopted by 
UNCITRAL it was recognised that its principles could, with 
adaptation, be extended also to domestic arbitration. This is a view 
we are inclined to share. There may be both theoretical and 
practical reasons for drawing the balance between private 
autonomy and public interest differently in the international case, 
but this need not result in completely separate laws for 
international and domestic arbitration. Essentially there is no 
fundamental distinction between the two: both are based on 
contract, and both represent an attempt to find an alternative form 
of dispute resolution which requires a certain degree of autonomy 
to be truly effective. In the domestic case as well, national law 
may be of little relevance to the partiest commercial interests. 
And domestic parties too may have some experience of arbitration. 
For the sake of conceptual coherence and consistency there are 
advantages in having the same arbitration law wherever possible. 
There are also significant practical reasons for not taking a 
dualistic approach, including the difficulty in defining precisely 
where the dividing line comes between "international" and 
"domestic" arbitrations. Thus, the approach that is adopted in Part 
I1 of this paper is to consider a new Arbitration Act as being 
potentially applicable to both domestic and international arbitration 
but possibly subject to variation for those aspects where separate 
treatment can be justified. 

CENTRAL ISSUES 

36. Two of the matters discussed in this Introduction will be 
seentorecurthroughoutthispaper- 

(a) the tension and proper balance between party autonomy and 
judicial control; and 

(b) the desirability or not of distinctive rules for international 
as opposed to domestic arbitrations. 



37. As mentioned in the Preface, Part I1 of this paper features 
an extended review of the law relating to the various stages in the 
arbitration process. The review is based on a comparison of the 
present New Zealand, Australian and English legislation (as 
supplemented by the common law) and the UNCITRAL Model Law. 
Readers pressed for time could choose to pass directly to Part I11 
which contains an indication of the Law Commission's present 
(albeit tentative) opinion on the general direction for law reform. 
But those with a particular interest in arbitration, and intending to 
make submissions in response to this paper, will find that Part I1 
provides important and interesting reading. 



11 THE ARBITRATION PROCESS: 
A COMPARATIVE REVIEW 

38. This review examines the existing system of arbitration law 
in New Zealand, notes its inadequacies, and suggests some tentative 
options for reform. The primary focus is the Arbitration Act 1908 
as amended ("the New Zealand Actw). Acknowledging that a great 
deal of work has already been done elsewhere in the area of 
arbitration law reform, the main emphasis is on existing and proven 
models. The ones which have been selected are - 

(a) the English Arbitration Acts of 1950-1979 (together "the 
English Act") - the latter reforms still among the leading 
reforms in the world today, yet the closest to the New 
Zealand arbitration law and practice; 

(b) the Australian Commercial Arbitration Acts 1984-1986 
("the Australian Acts") - having particular relevance for 
New Zealand because of CER; and 

(C) the UNCITRAL Model Law of 1985 ("the Model Law") - 
already receiving wide acceptance internationally as a 
modern standard. It is approached on the basis that, 
perhaps with adaptations, it can apply to domestic 
arbitration as well as international arbitration. 

For more detailed reference, copies of the relevant legislation are 
appended to this paper (together with copies of the main New 
Zealand legislation) -and a table compares the specific provisions. 
Reference will also be made to other arbitration laws - the Hong 
Kong, Bermuda, British Columbia and United States legislation in 
particular - where these are considered to be of interest. The main 
reference for the common law is Mustill & Boyd, The Law and 
Practice of Commercial Arbitration in England (1982), and for the 
conflict of laws aspects reference is also made to Collins (ed), 
Dicey and Morris on the Conflict of Laws (1987). 

39. The general approach is on an issue by issue basis following 
the order in which the issues commonly might arise in an 
arbitration, beginning with the definition of arbitration agreement 
and finishing with the recognition and enforcement of the 
arbitration award. At the same time an attempt is made to 
structure the discussion by grouping the issues under general 
headings (definitions, enforcement of the arbitration agreement, 
commencement of the arbitration, the arbitration proceedings, the 
arbitral award, enforcement of the award). The answers to some of 
the questions may, however, require some preliminary consideration 
of later issues first - for instance as to what might be the 
consequences of adopting a particular definition. 



40. The provisions of the New Zealand Act are not necessarily 
dealt with in the order they arise. Indeed those provisions, 
representing the result of a series of older statutes and patchy 
consolidations, and with the 1938 amendments not fully integrated 
into the principal Act, have no clear order. Nor do they represent 
the whole of New Zealand arbitration law which includes also the 
provisions for statutory arbitration, the statutes implementing the 
various international conventions to which New Zealand is a party 
(in particular the 1982 Act which implements the New York 
Convention), and the important body of common law which has built 
up around and outside the statutory provisions. These additional 
aspects of New Zealand's arbitration law have to be considered as 
well when carrying out the review. 

Act a code 

41. The preceding comments raise an important preliminary 
question - whether there should be an attempt to codify the 
arbitration law. There may be advantages in gathering together in 
an ordered way the whole body of arbitration law in one statute or 
set of statutes. This serves the purposes of accessibility and 
certainty (but can still allow scope for flexibility in the arbitration 
agreement itself). It can also provide a way of regulating those 
aspects which are presently outside the legislation. For these 
purposes not every detail has to be spelt out in the legislation - but 
at least the main aspects should be covered and some detail can be 
provided in authoritative commentaries. Thus, while complete 
codification may be impossible, a certain degree of 
comprehensiveness can be achieved. 

42. This idea has already received some attention in the recent 
arbitration reforms. The Australian Acts provide an ordered 
scheme for the statutory provisions, and adopt a more modern style 
of drafting. They also attempt to set out in statutory form matters 
which were previously left to the common law. Even the English 
1950 Act provides some order (among other things incorporating the 
1934 amendments in the main format) and the 1979 Act replaces 
the common law appeal on points of law with a modified statutory 
appeal, thus bringing it within the statutory scheme. 

43. The Model Law is perhaps the most logical in its structure, 
and exhibits a very clear and simple drafting style. For those 
matters which are not spelt out in sufficient detail in the Model 
Law, reference may be made to the very full set of "preparatory 
materials" - the UN Secretary General's Analytical Commentary on 
the Draft Text and the UNCITRAL Report on the Work of i t s  18th 
Session. Indeed the Model Law represents a clear attempt to create 
an area of "lex specialis" (special law), operating to the exclusion of 
other laws, with the express exception of treaty law, within its 
scope of operation. It aims to be relatively comprehensive - 
spelling out in statutory form the extent of the parties' contractual 
capacities regarding arbitration. It also states the limits on this - 
expressed in terms of "mandatory" provisions which cannot 



be derogated from. Moreover art.5 specifically provides that "in 
matters governed by this Law, no court shall intervene except 
where so provided in this Law". There may be some disagreement 
as to what are "matters governed by this Law", although the 
preparatory materials provide some assistance. But the aim is 
clearly to codify at least the central aspects of arbitration law - 
and at the same time restrict the court's ability to intervene in the 
arbitration process. 

Ouestion 1 
Should a new Arbitration Act be in the form of a code - or 
at least have a greater degree of codification as its aim? 

DEFINITIONS 

The "arbitration agreement" 

44. Arbitration (in the sense generally intended in this review) 
is necessarily pursuant to an agreement. But not all arbitration 
agreements are presently covered by arbitration legislation. Thus 
the first question to be addressed is what amounts to an 
"agreement" from the point of view of the legislation. The New 
Zealand Act terms this a "submission" and defines it principally as 
"a written agreement to submit present or future differences to 
arbitration.. .". The definition then goes on to include valuation 
agreements - where there is not necessarily a dispute (where there 
is, the normal definition would suffice). There is no clear 
explanation for how this came about but it was apparently thought 
desirable in 1906, when the relevant amendment was made, to treat 
valuation as equivalent to arbitration rather than specifically 
regulating valuation. However, as it has developed, many of the 
Act's provisions are often not suited to valuation. The New Zealand 
Act is alone in extending its arbitration legislation to valuation 
agreements involving no dispute and, since arbitration is essentially 
a method of dispute resolution, it is questionable whether it is an 
appropriate or justified extension. 

45. The main part of the New Zealand Act's definition of 
"submission" reproduces what is found in the English and Australian 
Acts, although there the more modern terminology of "arbitration 
agreement" is used. This may be perfectly adequate and is 
certainly simple, the details being left to the cases to develop. 
However there may be advantages in providing some detail in the 
definition itself, if only for the purposes of clarification and 
accessibility. For instance there is the question of whether the 
term "written" covers a document which is not signed by the 
parties, the circumstances in which it does being left to the 
common law. 

46. The Model Law, which also has an "in writing" requirement, 
states explicitly that it is sufficient if the document is signed by 
the parties or there is an exchange of specified documents. 



In this respect it follows largely the New York Convention 
definition. (The aim was principally to ensure that the agreement 
and resultant award would be enforceable under the Convention.) 
Whether this might be too limited is another question. The ED&S 
Consultative Document, for instance, suggests that it is probably 
stricter than the common law. It would not as such cover forms of 
contract which customarily become binding on a party by oral 
acceptance. The exchange of statements of claim and defence 
would bring it within the Model Law's definition but a recalcitrant 
party could simply refuse to take these steps. This may justify the 
extension of the definition to include documents which although 
signed by only one of the parties give sufficient evidence of a 
contract (and the awards could still be enforceable under the New 
York Convention - the definition there of "in writing" being merely 
inclusive). 

47. On the other hand it may be questioned whether there 
should be an "in writing" requirement at all. The current New 
Zealand definition does not exclude unwritten agreements 
altogether but merely leaves them outside the statutory scheme. 
The English and Australian Acts are similar. Thus oral agreements 
and agreements implied by conduct are, by and large, left to be 
dealt with under the common law. There are difficulties with this 
approach, not the least being the uncertainty as to the status and 
effect of agreements to arbitrate future disputes at common law, 
the revocability of the arbitrator's authority, and the enforceability 
of submissions to arbitration in the - face of court proceedings 
(discussed in Money v. Ven-Lu-Ree Ltd unreported judgment of 
Chilwell J, High Court-Auckland, CL 83/87, 23 February 1988). 
The Model Law does not recognise unwritten agreements. The 
preparatory materials suggest that other forms of agreement would 
thus be invalidated. This may be one way of dealing with the 
difficulties of common law arbitrations. But it restricts the 
parties' ability to resolve their disputes by arbitration - and departs 
from the common law tradition which accepts that, with very 
limited exceptions, oral contracts are equally as valid as written 
contracts (although writing may make proof an easier matter). A 
writing requirement may simply be too formal for some 
arbitrations. Thus, it may be preferable to dispense with the 
requirement - even for international arbitrations. 

Ouestion 2 
(1) What definition of "arbitration agreement" should be 

adopted in a new Act? Should it extend to valuation 
agreements where there is no dispute? 

(2) Should there be a "writing" requirement (and if so on 
what terms)? Should a distinction be made between 
domestic and international arbitration in this 
respect? 



Definition of "international" 

48. The above discussion indicates that for some purposes 
(although not necessarily the one discussed above) there might have 
to be a distinction between international and domestic arbitration. 
Thus the distinction needs to be examined at an early stage. At 
present the New Zealand statutes on arbitration contain no general 
definition of "international". The 1982 Act focuses on the more 
limited notion of foreign agreements (as providing for arbitration in 
another state). This is in contrast to the approach of the 
comparable English Act of 1975, also taken up in the 1979 Act. 
These Acts essentially focus on international arbitration 
agreements, defined as those which are not "domestic" - either 
because the place of arbitration is in another state, or because a 
party is linked to another state through nationality, habitual 
residence, incorporation, or exercise of central management and 
control. The provisions of the Australian Acts which follow the 
1979 English Act adopt a like approach to "international" 
arbitration. 

49. The definition in art.l(3) of the Model Law provides a 
contrast. It contains both an objective and a subjective element. 
The objective part focuses on strictly territorial connections, 
without reference to the forum itself. Thus an arbitration is 
regarded as "international" if different states are involved through 
the connecting factors of the parties' places of business, the place 
of the arbitration, and the place of the transaction. It may be that 
the Model Law's territorial connections yield a more realistic 
approach to international transactions than the English Act's focus 
on residence, nationality, and incorporation. It is also the approach 
adopted in other international trade law instruments - such as the 
Vienna Convention on the International Sale of Goods. 

50. The Model Law's definition is in some respects narrower 
than the English and Australian definitions (for instance not 
extending automatically to the case of a foreign company's local 
subsidiary, or even a foreign company with a local place of 
business). But the subjective part introduces an element of 
flexibility which would allow the parties themselves to bring such 
cases within its scope by designating the transaction as "relating to 
more than one country". The preparatory materials indicate that 
the intention was not, however, to enable parties to submit purely 
domestic agreements to the international regime. 

Question 3 
What definition of "international" should be adopted in a 
new Act for the p- of any distinctions which may 
need to be made between domestic and international 
arbitration? 



Application to "commercial" arbitration 

51. The New Zealand Act is not limited in its scope to 
commercial arbitration. Nor is a distinction made in the English 
Act - even for international arbitration. However restrictions to 
commercial arbitration are fairly common in civil law countries and 
are increasingly becoming common in common law countries as well 
(for instance some Canadian jurisdictions). The United States 
Arbitration Act 1925 has always been limited to matters maritime 
and commercial. The Australian Acts, though, are termed 
"Commercial Arbitration Acts" but contain no express restriction to 
"commercial" arbitration. 

52. The Model Law is restricted to "commercial" arbitration 
but "commercial" is very widely defined, in a non-exhaustive 
fashion, in a footnote. The intention was apparently to expand on 
what civil law countries regarded as "commercial", but at the same 
time ensure that arbitrations involving state interests could be 
excluded. The preparatory materials state that the use of a 
footnote was meant to show that the definition is merely 
indicative. However the definition may have more weight if it is 
incorporated in the text of the legislation (as would be the normal 
drafting practice in New Zealand). This raises two questions: first, 
should "commercial" be defined so broadly if the restriction is 'to 
have any real significance (or should, for instance, a narrower 
definition be adopted - such as that used in s.24B of the Judicature 
Act 1908 to determine which matters should go in the Commercial 
List). But, more importantly, should there be a "commercial" 
restriction at all when our arbitration and general contract law 
traditionally makes no such distinction (and when the intention is to 
promote rather than limit arbitration). The restriction is not an 
essential element of the Model Law - and there seems no reason to 
retain it for domestic arbitration. It could also be omitted for 
international arbitration (although most would be "commercial" in 
the UNCITRAL sense). As the Model Law is restricted to 
consensual arbitration, and does not purport to affect the principle 
of sovereign immunity, the real value of the restriction is 
questionable. 

question 4 
Should a new Act's scope of application be limited to 
"commercial arbitration" and if so how should "commercialw 
be defined? Should a distinction be made between domestic 
and intern t ional arbitration? 

Matters excluded from arbitration 

53. With the exception of fraud, the New Zealand Act does not 
deal with the issue of "arbitrability" (i.e. what can and cannot be 
determined by arbitration). Indeed this is a common approach in 
the arbitration models, although made explicit only in the Model 
Law . However it is a topic of great significance in the arbitration 
context, not least in providing the courts with a basis for refusing 
to stay court proceedings or for setting aside an award. 



Historically the question of what is not arbitrable seems to have 
been treated as one which fairly comes within the domain of the 
courts as an aspect of its public policy. Essentially it is a 
restriction which has been developed in the case law to exclude 
from arbitration matters which are viewed as coming within the 
public domain - such as crime, fraud and dishonesty: see Walton & 
Vitoria, RusseZZ on Arbitration (1982). In New Zealand the court's 
powers to exclude questions of fraud from arbitration are also 
provided for in S. 16 of the 1938 Amendment Act. 

54. The question arises, what (if anything) should be done about 
arbitrability? The restrictions on criminal matters, and in 
particular the right to impose criminal sanctions, may be accepted 
as being an aspect of the public function of the state and its 
courts. But that justification does not extend to any private 
remedies the injured party may have. Nor, arguably, does it extend 
to matters of civil fraud and dishonesty since these may be 
regarded as essentially private matters between the parties. The 
question then is whether arbitrability should continue to be left to 
the courts (removing even the final statutory constraint of s.16(3)). 
They may be prepared to take a more liberal approach than in the 
past - especially if the arbitration legislation itself indicates a 
policy favouring arbitration. This is the approach taken in the 
United States: see Shearson-American Express v. McMahon 107 S. 
Ct 2332 where the the Supreme Court held that: 

"The Arbitration Act thus establishes a 'federal policy 
f avowing arbitration' . . . As we observed in M i t d i s h i  
Motors Corp. v. Soler-Chrysler Plymouth, Inc. [473 US 6141, 
'we are well past the time when judicial suspicion of the 
desirability of arbitration and of the competence of arbitral 
tribunals' should inhibit enforcement of the Act . . ." 

55. On the other hand it may be preferable to deal with 
arbitrability in the legislation itself, to ensure that the exclusions 
are minimal (and also to clarify what they are). For instance, the 
Quebec Arbitration Statute of 1986 provides simply that "disputes 
over the status or capacity of persons, family matters or questions 
of public order cannot be submitted to arbitration". 

56. Arbitration of certain matters is also excluded by specific 
New Zealand statutes. These fall into various categories. First 
there are the statutes which give exclusive jurisdiction over aspects 
of their subject matter to a specialised court or tribunal - for 
instance the Labour Relations Act 1987 and the Family Proceedings 
Act 1980. The policy reasons for this are relatively clear and it 
should be noted that such courts and tribunals offer to varying 
degrees a number of the advantages of arbitration, such as 
expertise, privacy, and informality. 

57. Secondly there is the provision in the Small Claims 
Tribunals Act 1976 (and Disputes Tribunals Act 1988) which allows 
the tribunals to maintain jurisdiction in respect of a claim 
notwithstanding an arbitration clause. The intention here is 



no doubt to promote the use of these tribunals - and if one thinks of 
them as experts in small claims disputes then the policy seems 
acceptable, particularly since they should be cheaper than 
arbitration. On the other hand, if the advantages are so obvious, it 
might be asked why the choice should not be left to the parties 
themselves. 

58. Thirdly there is the provision in the Insurance Law Reform 
Act 1977 which makes an arbitration clause in an insurance 
contract unenforceable against the insured. The justification given 
in the Contracts and Commercial Law Reform Committee report 
(1975) which led to the provision is the public interest in having 
such disputes dealt with openly. But this raises the questions of 
why insurance companies in particular should be singled out in such 
a manner and, on the other hand, why, if there is a public interest in 
having such matters dealt with openly, the restriction is limited to 
agreements to arbitrate disputes which may arise in future (i.e. not 
present disputes). There is the consumer protection aspect to be 
considered - but the question is whether there is a special need for 
consumer protection in this context - or whether, if at all, it should 
be dealt with under the more general contract law. Overall the 
absolute prohibition does seem to be somewhat anomalous and it 
may be doubted whether the provision is justified in the context of 
a modern policy of encouraging arbitration. 

59. A further question arises concerning the provisions of the 
Commerce Act 1986 and the Fair Trading Act 1986. These provide 
private statutory rights for consumers (both in tort and contract) in 
respect of the anti-competitive and misleading and deceptive 
conduct they proscribe. They might be interpreted to give the 
courts exclusive jurisdiction over these matters since they deal with 
this aspect specifically but make no reference to arbitrators. The 
justification for such a narrow approach is questionable: In general 
there is no policy reason why an arbitral tribunal's jurisdiction 
should not extend to statutory private rights - and ordinarily it 
would. And the fact that the statutes are primarily concerned with 
matters of public law does not alter the fact that they provide for 
private remedies. Thus it would clarify matters to indicate in the 
Commerce Act and Fair Trading Act or elsewhere that they are not 
intended to exclude arbitration. 

Ouestion 5 
(1) Should arbitrability be dealt with in a new Act? 

Should the courts be encouraged to take a more 
liberal approach? 

(2) Should amendments be made to any other statutes to 
remove obstacles to arbitration? 



ENFORCEMENT OF THE ARBITRATION AGREEMENT 

S tav of court ~roceedings 

60. An arbitration agreement notwithstanding, once a dispute 
arises (and perhaps even after the arbitration has commenced) a 
party may decide it prefers to take the matter to court. The 
question which arises at this stage is whether the other party (or 
parties) can insist on arbitration. Section 5 of the New Zealand Act 
provides that the court has a discretion to stay the court 
proceedings, if it is satisfied that: 

(a) there is "no sufficient reason why the matter should not be 
referred" to arbitration; 

(b) the applicant (being the defendant in the court proceedings) 
was at the commencement of the court proceedings and 
remains ready and willing to do all things necessary to the 
proper conduct of the arbitration; 

(C) the applicant has not taken any steps in the court 
proceedings. 

(The English and Australian provisions are much the same.) 

61. There are a number of problems with this provision (apart 
from the complex style of drafting). To begin with there is no 
clarification of what a "sufficient reason" might amount to, and this 
has been left to the courts which consider a whole range of 
factors - not only whether there is a valid and binding agreement, 
but also whether the matters in dispute are factually or legally 
complex, whether the intended arbitrator is qualified to settle the 
factual and legal matters in dispute, the comparative expense and 
delay as between the court proceedings and arbitration under the 
agreement, and so on. Moreover, even if the court is satisfied that 
there is no good reason, technically at least, it can still determine 
that the stay should not be granted. Thus, overall, the court has 
very wide powers to refuse enforcement of an arbitration 
agreement. 

62. There are already some exceptions to the general discretion 
to refuse a stay. The courts themselves have made an exception for 
agreements which expressly provide that the arbitration is a 
condition precedent to court proceedings - termed a "Scott v. 
Avery clausew (after the case where such conditions were accepted 
as not derogating from the principle that an arbitration agreement 
cannot oust the jurisdiction of the court). These are generally 
considered as automatic grounds for a stay. The logic of such a 
distinction may be doubted, since after all such a provision only 
makes explicit what is implicit in any arbitration agreement (even 
if not treated that way by the courts). The Australian Acts have 
reacted by stating that a Scott v. Avery clause shall no longer of 
itself be a ground for staying court proceedings. Another approach 



would be to limit the court's powers generally to override an 
arbitration agreement - which is effectively the approach of the 
Model Law. 

63. The New Zealand 1982 Act also provides a statutory 
exception for foreign arbitration agreements (providing for 
arbitration in another state). Under this Act the court's powers to 
refuse a stay are limited. A stay must be granted unless the 
arbitration agreement is defective in some respect (as being "null 
and void, inoperative or incapable of being performed") or there is 
no dispute covered by the agreement. The comparable English and 
Australian provisions are similar (see the English Act of 1975 and 
the Australian Acts, Part V11 as well as the Commonwealth 
Arbitration (Foreign Awards and Agreements) Act 1974) - although 
their scope of application is somewhat different (extending either 
to international agreements or, in the case of the Australian Acts, 
to a somewhat broader notion of "foreign" agreements). In each 
case the aim was to implement the New York Convention's 
provisions for the enforcement of (foreign) arbitration agreements. 

64. The Model Law takes much the same approach as the 1958 
Convention within its general "international" scope of application. 
If this was extended to domestic arbitration agreements - as well as 
"foreign domestic" agreements (although already covered by the 
Convention) it would mean a generally very limited power for 
courts to continue with proceedings once a valid and enforceable 
arbitration agreement is proved. This may be the better approach 
in that it acknowledges the contractual nature of such agreements - 
as well as setting clear limits on the court's powers. Moreover it is 
not without precedent: the United States Arbitration Act (which 
applies to international and interstate matters) provides for a 
mandatory stay if the issue is referable to arbitration under the 
agreement and the applicant is not in default in proceeding with the 
arbitration. 

65. Some might seek the retaining of more control over the 
enforceability of domestic agreements because of the closer 
connection they generally would have with the national system (as 
discussed in paras.30-35). If so, the court's discretion to refuse to 
stay court proceedings might be retained for domestic arbitration, 
albeit in a more limited form. But it would have to be made clear 
that the discretion is in fact intended to be a narrow residual 
discretion to be exercised only in exceptional cases where the 
public interest requires it - for instance because of the particular 
public interest in the legal issues involved or a special need for 
consumer protection which is not already covered by the general 
contract law grounds for relief (which would render the agreement 
void, inoperative or incapable of being performed). 

66. A further question which might arise is as to the effect of 
court proceedings on the arbitration agreement and the authority of 
an arbitrator (or arbitrators) appointed under it. This has particular 
practical significance because of the potential for abuse if the 



arbitration is forced to stop. The New Zealand Act makes no 
reference to the issue nor do the English and Australian Acts. 
However the ED&S Consultative Document suggests that if an 
arbitral tribunal has been appointed and has entered on the dispute, 
it might be able to continue with the reference, and even make an 
award, while the application to the court is pending. The Model 
Law makes the arbitrator's powers to do so explicit. 

Ouestion 6 
(1) Under a new Act what should be the conditions for 

staying court proceedings to enforce an arbitration 
agreement? Should this question be answered 
differently for international and domestic 
arbitration? 

(2) Should there be provision for the arbitration to 
continue while the application for stay is pending? 

Revocation of the ameement 

67. Another basis upon which the court may be called on to 
intervene at the very early stages of an arbitration is if a party 
wishes to revoke its agreement to arbitrate. Section 3 of the New 
Zealand Act provides that a submission (unless it expresses a 
contrary intention) is irrevocable, except by leave of the court. 
The reason for this has already been noted in the historical section 
of this paper - the original intention being to prevent the 
revocation of submissions prior to the award. This function is not 
so necessary nowadays since other statutory provisions (e.g. the 
stay of proceedings provisions noted above) can effectively be used 
to enforce the agreement. 

68. Indeed, in more recent years the provision has come to be 
regarded as a basis for allowing rather than preventing unilateral 
revocation. There is old English case authority to the effect that 
the power of revocation is really limited to the arbitrator's 
authority rather than the agreement itself. However, it is difficult 
to reconcile this with the terms of the provision itself and the 
question remains whether the statute should provide the court with 
a power to revoke the agreement (in the context of a modern policy 
of encouraging arbitration). 

69. The comparable English provision now explicitly limits 
revocation to the authority of an arbitrator appointed pursuant to 
the agreement, rather than to the agreement itself - but the court 
is again empowered to end the agreement once the appointment of 
an arbitrator is revoked. The Australian Acts are however 
somewhat more supportive of arbitration, stating that, unless the 
parties provide otherwise, the authority of an arbitrator is 
irrevocable, and omitting the court's power to terminate the 
agreement on revocation of an arbitrator's appointment (although 
there is provision for termination on removal of an arbitrator). The 
Model Law goes one step further since it makes no provision at all 
for revocation - but a party can in limited circumstances challenge 



its own appointed arbitrator under the challenge provisions (see 
below para.83). 

Question 7 
Should a new Act retain provision for court-authorised 
revocation of an arbitration agreement (or an arbitrator's 
authority)? 

COMMENCEMENT OF THE ARBITRATION 

Commencement and limitation ~eriods 

70. Once a dispute arises, provided there is no problem 
regarding enforcement of the agreement, the arbitration can 
commence. At this stage it may be worth clarifying the actual 
point of commencement of the arbitration. This has the practical 
function of determining when the procedures for initiating the 
arbitration may be instituted. But it is also relevant from the point 
of view of limitation periods, both for the arbitration itself and for 
any further arbitration proceedings or court proceedings which may 
follow an abortive arbitration. 

71. The question of commencement of the arbitration is not 
dealt with in the New Zealand Arbitration Act, but is dealt with in 
s.29 of the Limitation Act 1950. This provides that - 
(a) the arbitration is deemed to be commenced by the service 

of notice (in a prescribed manner) requiring the 
appointment of an arbitrator or submission of a dispute to 
an already designated arbitrator; 

(b) the normal statutory limitation periods for the 
commencement of court proceedings apply equally to 
arbitration proceedings; 

(C) where the court sets aside an award or directs that the 
arbitration ceases to have effect the period taken up by the 
arbitration process (i.e. from the point of commencement) 
may be ordered to be excluded in determining the limitation 
period for the purpose of court proceedings. 

72. The limitation provisions for court proceedings have 
recently been reviewed in the Law Commission's report on 
Limitation Defences (NZLC R6). Essentially what is recommended 
is that arbitration proceedings continue to be treated as court 
proceedings for limitation purposes, and that the time taken up by 
arbitration proceedings which somehow fail should not be taken into 
account in the calculation of the limitation period for subsequent 
proceedings (removing the courtf s discretion on this). 

73. The arguments in favour of treating arbitration proceedings 
as court proceedings for limitation purposes are that the same 
policies which lie behind limitation periods for court proceedings 
(i.e. security for the defendant, practical problems of proof, 



and insurance implications) also apply to arbitration proceedings. 
Nor need this be completely contrary to contractual autonomy. At 
present the common law accepts that parties may derogate from 
the statutory limitation periods prescribed by the Limitation Act by 
prescribing their own limitation period - but in the arbitration 
context this is subject to s.18 of the Arbitration Amendment Act 
1938 which provides that the court may extend a statutory 
limitation period if "undue hardship" would otherwise result (and see 
similarly the English and Australian Acts). In the Limitation 
Defences report, which endorses the principle of contractual 
limitation periods, the need for the particular constraint in the 
arbitration context is questioned. There is, for instance, no such 
constraint in the Model Law. 

74. As to the question of commencement the recommendation 
is that for limitation purposes time stops running when notice is 
given to appoint an arbitrator (not altogether different from what 
already applies under the current Limitation Act). The basis for 
this is that only then is the defendant in a position to know that 
proceedings have been started. This is also subject to contrary 
agreement between the parties. The question arises whether there 
should be similar provision for commencement in the arbitration 
legislation itself given that its purpose is broader than the 
determination of limitation periods. For instance, the Model Law 
(the only arbitration model surveyed which provides for 
commencement) states that, unless otherwise agreed by the parties, 
the arbitration proceedings commence when a request for the 
dispute to be referred to arbitration is received by the respondent. 

Question 8 
(1) What, if any, provision should be made for 

commencement of the arbitration proceedings in a 
new Act? 

(2) Should there continue to be a provision authorising 
the court to extend a contractual limitation period? 

Appointment of arbitrators 

75. As the initial discussion on arbitration agreements has 
indicated, it is not generally a formal requirement for the validity 
of the agreement that the parties decide then and there everything 
to do with setting up the arbitration - for example that the 
arbitrator or arbitrators be named in the agreement (or even that a 
procedure be decided on for selecting them). This is explicitly 
stated in the New Zealand Act's definition of "submission" as a 
written agreement to submit disputes to arbitration, "whether or 
not an arbitrator is named therein". If the parties cannot (or will 
not) decide on the arbitratorh once the dispute arises, the Act 
provides a statutory mechanism for appointment in the following 
terms - 

(a) If the parties fail to agree on the number of arbitrators, 
there shall be one arbitrator. 



(b) If the parties fail to agree on the appointment of a single or 
third arbitrator (or, in the case of a third arbitrator, the 
parties authorise the other arbitrators to make the 
appointment and they fail to agree) and there is still no 
appointment after seven daysf notice, the court may be 
asked to make the appointment. 

(C) If a party fails to make an appointment of an arbitrator in 
the case of two arbitrators, each to be appointed by a 
party, the other party may after seven daysf notice declare 
its arbitrator the sole arbitrator, subject to this being set 
aside by the court. 

76. As can be seen, the New Zealand provisions are rather 
limited. They do not, for instance, envisage the possibility of more 
than three arbitrators and two parties, or anyone other than the 
parties or arbitrators making the appointment. This reduces their 
applicability. Moreover the entirely different procedures for a 
default appointment in the case of two arbitrators @ara.75(c)) 
seems somewhat anomalous and its restrictions are somewhat 
questionable. It has been held that they do not even extend to the 
parallel case of the first two out of three arbitrators: see Canum 
Construction Ltd v. Yukich, unreported judgment of Vautier J. High 
Court, Auckland, 31 6/85, 17 October 1985. 

77. The English provisions are largely similar to those in the 
New Zealand Act. The main difference is that the court's power of 
appointment by default has been extended by the 1979 Act to cover 
cases where a third party is authorised by the parties to appoint an 
arbitrator and fails to do so. The extension is not limited to the 
appointment of a single or third arbitrator. The Hong Kong 
Arbitration Amendment Ordinance of 1984 takes this further by 
making a corresponding adjustment to the original provision, thus 
authorising the court to appoint any arbitrator in default of the 
parties or other arbitrators authorised to make the appointment. 

78. The Australian Acts contain more uniform and detailed 
provisions regarding the appointment of arbitrators. They state 
explicitly that unless the parties provide otherwise, any arbitrator 
shall be appointed jointly by the parties. In the case of default by 
any person authorised to appoint an arbitrator (whether or not a 
party), the following procedures apply - 

(a) the person in default may be called on to appoint a "default 
nominee" or to accept the appointment of the arbitratods 
already appointed as sole arbitratorh; 

(b) if there is no response within a ffreasonable time" (or a time 
fixed by the default notice, being not less than seven days) 
the appointment is automatic; 

(C) the court can be called on to set aside the automatic 
default appointment and appoint a substitute. 



79. This procedure has some advantages over a simple approach 
to the court on default. If the party in default does accept the 
automatic default appointment the need to take the matter to the 
court can be avoided. But if the party does not accept it and later 
objects, the court can still be called in to set aside the appointment 
(and no apparent time limit for objection is set). Moreover the 
procedure can be bypassed altogether in certain circumstances (i.e. 
if the court decides that it is inadequate or unreasonable or if the 
parties agree to bypass it), and in that case the court can be called 
on immediately to make the appointment. 

80. The Model Law states that (unless the parties agree 
otherwise) a single arbitrator shall be appointed jointly by the 
parties, but in the case of three arbitrators the parties shall each 
agree on one, and the two thus appointed shall appoint the third. 
This does create a distinction which the Australian provision seeks 
to avoid, but may be more realistic as to what the parties would 
want. Secondly, in the case of default (unless the parties agree 
otherwise), the Model Law provides that, after 30 days' notice to 
appoint, the court can be called on to make the appointment. This 
provision has the advantage of simplicity and immediacy. 
Sometimes, however (as discussed above), it could save time 
ultimately to provide for automatic default appointments - 
provided there are strict time limits. Thus, in the domestic case at 
least, where the parties may be less experienced (and without the 
back-up support of institutionalised arbitration), there may be a 
case for amending the Model Law provision to provide for this. 

81. Another respect in which the Model Law may not be 
entirely satisfactory for domestic arbitration at least is its 
provision that (unless otherwise agreed by the parties) the number 
of arbitrators shall be three rather than one. Arguably this is 
perfectly suitable for many international arbitrations, where 
expertise may be important (and cost less important). Also the 
parties may see an advantage in each having an arbitrator who is 
friendly towards that party's interests, although it should be noted 
that the Model Law does not accept the concept of an 
"arbitrator-advocate". Indeed, as the preparatory materials point 
out, three arbitrators is the most common choice for international 
arbitrations. But there are likely to be many arbitrations where the 
parties would prefer to have only one arbitrator, if only for the sake 
of economy, speed and simplicity. Overall a presumption in favour 
of a single arbitrator may be preferable. 

Duestion 9 
(1) If the parties fail to agree on the number of 

arbitrators, how many should a new Act provide for? 
Should the answer be different for international 
arbitration? 

(2) What provision should be made in a new Act for the 
method of appointment of an arbitrator in the event 
the parties do not provide for this? Should a 
distinction be made in this respect between 
international and domestic arbitration? 



Challenge to apmintments 

82. The next issue is whether there should be any controls on 
who can be appointed as an arbitrator. Is it to be left entirely to 
the person making the appointment, or is the other party entitled to 
object? Can a party object to its own arbitrator? There seems 
little doubt that at common law, as a contractual matter, a party 
may object to the appointment of an arbitrator who simply does not 
possess the qualifications agreed on by the parties. The New 
Zealand Act also allows for removal of an arbitrator named in the 
agreement on the basis that the arbitrator is not or may not be 
impartial. The English Act has an equivalent provision, and the 
Australian Acts extend this to any appointment, not just the 
arbitrator named in an agreement. But at common law, according 
to Mustill & Boyd, actual or possible lack of impartiality is always a 
ground for challenge - provided the application is made in due time 
so that waiver cannot be implied. This presupposes that an 
arbitrator cannot act as an advocate of the party making the 
appointment. Indeed the need for an independent quasi-judicial 
approach is rarely if ever questioned. 

83. The Model Law also takes the approach that arbitrators 
should meet any contractual requirements and should be impartial. 
Article 12 states that an arbitrator is subject to challenge if there 
are "justifiable doubts as to his impartiality or independence, or if 
he does not possess the qualifications agreed on by the parties", and 
this is ultimately enforceable by the court. However a party 
involved in the appointment cannot challenge it  except for reasons 
of which that party became aware only subsequently, and in this 
respect the Model Law is narrower than the other models. The 
Model Law also introduces a (rather short) 15 day time limit for the 
challenge and expressly authorises the arbitrator to continue with 
the proceedings while the challenge is pending. The attempt here is 
to strike the best balance between the need to deal with justified 
complaints about the arbitrator's qualifications and abilities as soon 
as possible, so as to avoid unnecessary expense and time wasted on 
futile arbitrations, and the desire to minimise the delays and 
obstructiveness of unwarranted complaints. 

Ouestion 10 
What provision should a new Act make for challenge of an 
arbitrator's appointment? Should there be a time limit on 
making challenges? 

Removal of an arbitrator 

84. Once the appointment is made (and any initial challenges 
dealt with), what grounds should there be for removing an arbitrator 
during the course of the reference? At the very least it would seem 
that failure to act should ultimately be a ground for removal. The 
New Zealand Act provides that the court can remove an arbitrator 
who fails to use "reasonable dispatch" in entering on and proceeding 
with the reference and making an award. And the authority of an 



arbitrator is automatically ended (without the intervention of the 
court) in the event of failure or incapacity to act, or death. In 
addition, at common law, the parties can, in exercise of their 
contractual rights, agree to remove an arbitrator. And the statute 
seems to allow a party, by leave of the court, to revoke the 
authority of its own appointed arbitrator (recall para.68 above). 

85. Finally, s.12 of the New Zealand Act empowers the court to 
remove an arbitrator, if a party so requests, on the basis of 
"misconduct". "Misconduct" is not defined in the Act, but its 
meaning has been developed in the cases to cover serious procedural 
errors, such as excess of authority, acting contrary to public policy, 
unfairness and bias. Thus the parties and the court have a very 
significant power to remove an arbitrator during the course of a 
reference. (It should be noted that it is a power which has rarely, if 
ever, been used in New Zealand.) 

86. The position under the English Act is much the same 
(although there the power to revoke an arbitrator's appointment is 
made explicit). In particular, notwithstanding the 1979 Act, which 
reduced the court's powers of intervention on substantive points of 
law, the court's power to remove an arbitrator for "misconduct" 
remains in the same general form. Indeed the common law seems 
to treat the court's powers to regulate the arbitrator's activities as 
somewhat akin to its procedural powers of supervision over inferior 
tribunals and thus very much subject to the courts's definition and 
control. 

87. The Australian Acts retain "misconduct" as a ground for 
removing the arbitrator. This is explicitly defined in terms which 
come close to a power of judicial review, including making specific 
reference to "the rules of natural justice". (The British Columbia 
Act makes the further reform of renaming "misconduct" as "arbitral 
error" to remove unwarranted implications of personal 
condemnation.) In addition the Australian Acts allow for removal 
of an arbitrator on the basis of incompetence or unsuitability. The 
only specific ground for automatic termination of an arbitrator's 
authority is death. 

88. The Model Law provides that in the event of failure or 
impossibility to act, the parties can by agreement remove an 
arbitrator or the arbitrator can resign, and if there is any 
controversy the court can be called on to remove the arbitrator. 
However in extreme cases (for instance death) the appointment 
would simply end, and there is no need to have this confirmed by 
the court. (At least it would seem that this might be implied from 
the introductory words of art.15.) The parties can also, by 
agreement, remove the arbitrator or the arbitrator can resign in 
other circumstances without the assistance of the court. The 
intention here is pragmatic, since, as pointed out in the preparatory 
materials, the arbitration cannot succeed if the arbitrator or the 
parties are unwilling. 

89. Under the Model Law the court's powers to remove an 
arbitrator for anything amounting to "misconduct" are not entirely 
clear (depending largely on how broadly the reference to 



"circumstances1' in art.12(2) is interpreted). It may be possible to 
interpret the court's powers in this respect in a limited manner - 
avoiding the opportunity for obstructive and dilatory tactics during 
the course of the reference. (And it  should be noted that such 
grounds might still provide a basis for objection to the award 
itself.) But on the other hand it seems somewhat unreasonable to  
allow no recourse against an arbitrator for actual lack of 
impartiality or independence, even though the likelihood of this 
could have formed a basis for challenge at  the outset. This suggests 
that a broader interpretation should be applied to art.12(2) (as the 
Analytical Commentary would seem to advocate). 

Question 11 
(1) Under a new Act what should be the grounds for 

removal of an arbitrator? 
(2) Should the court be authorised to remove an 

arbitrator on the basis of "misconduct", or anything 
along those lines? 

Re~lacement of arbitrator 

90. In the event that an arbitrator resigns or is removed, the 
further question arises as to how a replacement is to be appointed. 
Under the New Zealand Act this depends initially on whether the 
arbitrator was removed by the court. If the arbitrator's mandate 
ends through failure or incapacity to act or death, or agreement of 
the parties, the power to appoint a replacement (unless provided 
otherwise by the parties) is treated as a simple case of appointment 
by default. Thus, if the appointment is not made after seven days' 
notice, the court can be called upon either to make the 
appointment, or to set aside an appointment of an already appointed 
arbitrator as sole arbitrator (depending on whether there were 
originally one, three or two arbitrators). A1 ternatively, if the 
arbitrator was removed by the court, the court can simply appoint 
an arbitrator in substitution, and if all the arbitrators are removed, 
the court can appoint a sole arbitrator to replace them or else 
terminate the agreement. In practice the courts will usually 
appoint an arbitrator nominated by the party making the application. 

91. This does create some problems apart from those already 
raised regarding the default provisions: in particular as to why the 
authority to appoint the replacement is taken away from the party 
originally authorised in some cases but not others. The justification 
sometimes offered for the court making the appointment of the 
replacement in the case where an arbitrator is removed is that 
otherwise a recalcitrant party could continue to appoint unsuitable 
arbitrators simply to delay the proceedings. However there can be 
many reasons for removal which do not indicate bad behaviour on 
the part of the party who made the appointment, and it  may be 
unreasonable to take away the contractual right to appoint a 
replacement - even apart from the delays involved in going to court 
when this can be avoided. Another anomaly is the option the court 
has to appoint a sole arbitrator, even if the parties had chosen to 
have more than one, or to simply terminate the agreement without 
making an appointment a t  all. 



92. The English Act is similar to the New Zealand Act on 
replacement of arbitrators. The Australian Acts contain somewhat 
simplified provisions: if the arbitrator dies or otherwise "ceases to 
hold office", then (unless the parties otherwise provide) the person 
who made the original appointment can appoint a replacement and 
in the case of default the normal default provisions apply. 
Secondly, if the arbitrator is removed by the court, the court can 
appoint a replacement or terminate the agreement. However the 
court does not have the option of appointing a sole arbitrator in 
place of all the arbitrators removed. 

93. The Model Law goes one step further in adhering to the 
contract principle by providing that, in the case of any resignation 
or removal of any arbitrator, the power to appoint a substitute 
simply falls back on the party or parties authorised to make the 
original appointment. Thus it is only if the party actually defaults 
in making the replacement appointment that the court's powers 
itself to make the appointment can be invoked (as in the case of any 
default in appointment). This does not however deal with the 
problem of repeated appointments of unsuitable arbitrators (noted 
above), and if this is a real risk it may be useful to provide for this 
as well by providing for the court to be called in the second time a 
party's arbitrator is removed. 

Ouestion 12 
What provision should be made in a new Act for 
replacement of an arbitrator? Should there be a distinction 
based on whether the arbitrator resigned or was removed by 
the court? 

94. A quite separate question is whether there is need to make 
provision for umpires to decide disagreements between a number of 
arbitrators. The New Zealand Act contains provisions for umpires. 
In particular it provides that, unless otherwise agreed by the 
parties - 
(a) if the reference is to two arbitrators they shall appoint an 

umpire immediately; 

(b) If there are three arbitrators, one to be appointed by each 
party and the third to be appointed by the other two, the 
third is deemed to be an umpire. 

(The Act also spells out when an umpire can enter on the reference, 
and extends the provisions for appointment, removal, and so on of 
arbitrators to cover umpires as well.) 

95. There are some problems with this approach (adverted to in 
the Donaldson Committee's report) - not the least being that the 



parties may not want to go to the trouble and expense of appointing 
an umpire until there is an actual dispute between the arbitrators 
and that very often the parties actually intended the third 
arbitrator to be an arbitrator, not an umpire. Indeed it is 
questionable whether there should be any presumption in favour of 
an umpire when the parties themselves make no provision for it. 

96. The English 1979 Act has already made a number of 
amendments to the 1950 Act in this respect. Now (subject to 
contrary provision in the arbitration agreement) two arbitrators 
may appoint an umpire at any time, and are only required to appoint 
"forthwith" if they cannot agree. And in the case of three 
arbitrators there is no presumption that the third is to be an 
umpire, but rather the general rule is that a majority decision 
prevails. (The Hong Kong Amendment Ordinance of 1984 and 
Bermuda Act of 1986 also take account of the rare case where 
there may be no majority by providing for the arbitrators' chairman 
to decide in such event.) The Australian Acts are substantially the 
same as the English Act but expand the provisions so that an umpire 
may be appointed in any case of an even number of arbitrators, and 
the majority rule prevails in any case of three or more arbitrators 
and failing a majority the arbitrators' chairman decides. This takes 
into account the fact that the parties may wish to appoint any 
number of arbitrators. 

97. The Model Law departs from the umpire rule altogether so 
that (unless otherwise agreed by the parties) majority 
decision-making prevails whenever there is more than one 
arbitrator. The only exception is for procedural questions which 
can be left to the presiding arbitrator. This should not create 
problems in the case of an uneven number of arbitrators and, in the 
event the parties opt for an even number of arbitrators, the Model 
Law would allow them to make their own provision for an umpire. 
But, consistent with its contractual approach, it does not presume 
an umpire when the parties have only specified arbitrators. 
Nevertheless there may be a case, for domestic arbitration at least 
(because of the parties' possible lesser experience and lack of 
institutional support), for providing for an umpire when the parties 
have specified an even number of arbitrators without providing 
their own method for resolving deadlocks. 

Ouestion 13 
(1) In the case of more than one arbitrator, should a new 

Act provide (in the absence of agreement by the 
parties) for appointment of an umpire to decide if 
the arbitrators do not agree? Should there be a 
distinction in this respect between domestic and 
international arbitration? 

(2) In the event there is no arbitrator should the general 
rule be majority decision-making? 

Jurisdiction of arbitral tribunal 

98. Once the appointment of the arbitrator or arbitrators is 
complete, but before they can begin, there may be 



a number of preliminary jurisdictional questions. It may be claimed 
that the dispute does not fall within the terms of the arbitration 
agreement, or that a condition precedent (e.g. notice of the dispute) 
has not been fulfilled, or even that the agreement itself is defective 
in some respect. The question here is whether the arbitral tribunal 
can deal with such issues. The position under New Zealand law is at 
the least unclear. The Act has nothing to say about it, and the 
matter is thus entirely left to the common law. The same is true 
under both the English and Australian Acts. 

99. The common law position, as explained by Mustill & Boyd, is 
that an arbitral tribunal has only limited power to determine its 
own jurisdiction. In particular it cannot determine issues which go 
to the very existence of the contract comprising or containing the 
arbitration agreement, and nor can it determine whether a 
condition precedent to its jurisdiction has been satisfied. The 
rationale for this is that, if in fact there is no contract, the tribunal 
has no authority to make any decision. A distinction is made for 
issues of the continuing existence of the contract (e.g. cancellation) 
where the arbitration agreement is in the form of a clause 
severable from a main contract: and the tribunal, if appropriately 
empowered by the parties, can decide such issues, unless the 
continuing existence of the arbitration agreement is itself in direct 
question. It may be also that the parties can empower the tribunal 
to determine questions of the simple scope of an arbitration 
agreement. 

100. The problem with this approach is that in practice the 
tribunal may have to determine points of jurisdiction, if only to 
avoid the costs and delays of taking the issue to court (and in any 
event may not have much choice since a party must make the 
application). But, because of its somewhat limited powers at 
common law, this does not prevent the matter being raised again at 
a later stage before the court, thus running the risk that the whole 
arbitration will be rendered futile. 

101. The Model Law deals with the practical problem by 
specifically empowering the arbitral tribunal to rule on its 
jurisdiction, including the existence and validity of the arbitration 
agreement from which its authority stems. At the same time the 
severability doctrine is expanded to provide that an arbitration 
clause in an underlying contract is always a separate and 
independent contract. Thus questions which only concern the 
existence and validity of the underlying contract are not treated as 
involving jurisdictional issues for the tribunal. In cases where the 
existence of the arbitration agreement is in direct question the 
problem of the tribunal deciding on the basis of a non-existent 
contractual authority is covered by a statutory right of appeal to 
the court, effectively giving the court the ultimate authority to 
determine the issue. But to avoid delays there is a 30 day time 
limit for such appeals. The jurisdictional question must itself be 
raised with the tribunal at an early stage of the proceedings. In the 
unlikely event that the tribunal postpones its decision until the 
award, the issue can still be taken up by the court as a basis for 
setting aside the award or refusing recognition or enforcement. 



Ouestion 14 
(1) Should a new Act provide the arbitral tribunal with 

powers to determine questions of jurisdiction? 
(2) What should be the role of the court in this? 

THE ARBITRATION PROCEEDINGS 

Initiation of the arbitration Drocess 

102. Once jurisdiction is established, the arbitration process can 
begin. The question might arise here as to how to go about 
beginning it. The New Zealand Act does not itself specify any 
requirements - or provide any guidelines - in this regard. Thus, 
unless the parties themselves take the necessary steps, it  is left to 
the arbitratods once appointed to get the process underway - for 
instance by asking the parties to set out their respective claims and 
defences in writing. The position under the English Act is much the 
same, but the Australian Acts expressly empower the arbi tral 
tribunal (in the absence of provision by the parties) to determine 
such procedural issues. 

103. The Model Law is quite detailed on the procedures for 
initiation of the arbitration, and does not leave this to the parties 
or tribunal. Article 23 provides that the parties must submit 
statements of claim and defence to the arbitral tribunal within a 
time agreed by the parties or set by the tribunal. This has the 
advantage of making it clear to the parties and the arbitratods 
what is required, and ensuring that it happens with reasonable 
speed. The preparatory materials point out that the provision does 
not set any particular standards of formality, and thus quite simple 
statements would suffice. Nevertheless it may be questioned 
whether it needs to be mandatory - at least in its present form. It 
may well be that a requirement for written statements of claim and 
defence is too formal for some arbitrations, for instance the simple 
look/sniff type. An expansion of the provision to encompass oral 
statements, at least in the case of domestic arbitration, may be 
sufficient to deal with this problem. 

Ouestion 15 
(1) Should a new Act set out the procedures to be 

followed by parties for initiation of the arbitration 
process? How detailed should these be? 

Tribunal's powers on default of a partv 

104. A problem may arise if a party simply refuses to participate 
in the arbitration process. The question is whether the arbitral 
tribunal can proceed without the party - or in extreme cases can 
move to have the claim struck out. The New Zealand Act does not 
deal with this problem. Although it might be argued that the power 
to revoke the arbitration agreement could conceivably be invoked 
to terminate a claim which is not prosecuted, that has not been its 
function thus far - and is probably unlikely to become so at this late 
stage of the jurisprudence. 



105. At common law, according to Mustill & Boyd, in the case of 
clear default the tribunal can continue even without express 
authorisation in the arbitration agreement provided it gives notice. 
It is not clear what the tribunal's powers are when there is no clear 
default (for instance the party is merely slow in responding to the 
tribunal's orders). In any event the tribunal cannot act unless 
requested by a party who has itself taken steps to urge the 
recalcitrant party to proceed. The tribunal's power to strike out a 
claim for non prosecution is not recognised at all - and it is 
doubtful whether even the court has this power (after the case of 
Bremer Vulkan v. South India Shipping Corp. [l9811 AC 909). In 
some circumstances it may be arguable that the arbitration can be 
regarded as ultimately ended through normal contractual 
processes. But such an argument is difficult to maintain when the 
only basis is a failure to act on a claim. 

106. The English 1979 Act makes provision for the tribunal to 
continue in the absence of a defaulting party, with the authorisation 
of the court. Here "default" is defined to mean a failure to respond 
to an order of the tribunal within an express term of notice or a 
"reasonable time" (what is "reasonable" being left to the court). It 
is not entirely clear what effect this provision was supposed to have 
on the common law position, or indeed what its effect is (for 
instance whether the tribunal can continue under its common law 
powers without going to court for authorisation). Moreover the 
statutory power does not deal with the question of whether the 
tribunal - or court - should be able to strike out a claim for want of 
prosecution. In England the House of Lords has recommended that 
specific provision be made for this: see Food Corp. of  India v 
Antclizo Shipping Corp. [l9881 2 ALL ER 513. 

107. The Australian Acts also authorise the arbitral tribunal to 
continue notwithstanding the default of a recalcitrant party without 
requiring the authorisation of the court. "Default" is defined in 
terms of a failure to respond to an order within an express or 
"reasonable" time as determined by the tribunal. Thus the time and 
expense of going to court is avoided. In addition the Acts empower 
the court to terminate the proceedings in the case of "undue delay" 
in instituting or prosecuting a claim. This undoubtedly represents 
an advance over the common law. However it might be argued that 
the Acts go too far since the court can also prohibit the claimant 
from commencing further arbitration proceedings (a1 though court 
proceedings would still be possible). And since "undue delay" is not 
defined it is left to the court to determine how extreme the remedy 
should be. 

108. The Model Law deals with the question of default, but in 
this case links it to the parties' other obligations under the Model 
Law. First, if the defendant fails to submit a statement of defence 
in accordance with the Model Law or any party fails to appear at a 
hearing or produce documents when requested by the tribunal, the 
tribunal can continue notwithstanding the default. Thus the Model 
Law clarifies what might amount to "default" without requiring a 
specific order from the tribunal (or the court). Secondly, if a 
claimant fails to submit its statement of claim the 



arbitral tribunal can terminate the proceedings - but this does not 
prevent the institution of new proceedings. It might be argued that 
the tribunal should also have the power ultimately to terminate the 
proceedings if a party fails to appear at a hearing or to produce 
documents - but this may be covered by another provision of the 
Model Law (art.32 allowing for termination if the claimant 
withdraws its claim or the parties agree on the termination of the 
proceedings, or if the continuation of the proceedings has for any 
other reason become "unnecessary or impossible"). 

Question 16 
(1) Should a new Act provide the arbitral tribunal with 

powers to continue ex parte if a party defaults? 
(2) In the event a claimant defaults, should the 

tribunal - or the court - have the power to strike out 
the claim for non ~ e c u t i o n ?  

Conduct of the arbitration 

109. Once the arbitral tribunal begins the question arises as to 
how the arbitration should be conducted - for instance whether it 
should follow an adversarial procedure and how formal it should be. 
The New Zealand Act - like the English Act - contains few 
guidelines in this regard. Thus it is largely left to the parties to 
determine the arbitral procedure, or in their absence the tribunal. 
The common law, however, has established certain limits on the 
parties' (and tribunal's) freedom in this respect. 

110. In particular the parties cannot decide on a procedure which 
would be contrary to minimal standards of "natural justice", 
entailing at least an obligation to act fairly, to attend to the 
parties' arguments and evidence, and to keep the parties informed. 
Nor can they derogate from the court's powers to enforce such 
standards. In addition, according to Mustill & Boyd, unless 
otherwise authorised by the parties, the tribunal is constrained to 
follow an adversarial procedure modelled on that of the court - for 
example holding hearings, applying strict evidential rules, and 
limiting its decision to the parties' arguments and evidence. This 
raises the questions, first, whether the tribunal's discretion should 
be so limited, and, secondly, whether its procedure should be 
modelled on the court's when, after all, it is supposed to provide a 
more flexible method of dispute resolution. 

111. The Australian Acts move away from the idea that the 
arbitral procedure should be modelled on that of a court case. They 
specifically provide that (subject to contrary agreement by the 
parties) the arbitral tribunal can conduct the proceedings in such 
manner as it thinks fit - subject only to the Act, and is not bound by 
the rules of evidence. Natural justice still provides a constraint 
however ("misconduct" explicitly defined in those terms). But the 
common law's additional constraints of an adversarial procedure 
modelled on the courts would not seem to apply. However Sharkey 
& Dorter, Commercial Arbitration (1986), suggest that the tribunal 
should exercise some caution in departing from the adversarial 
court-style model. 



112. The Australian Acts also provide that (unless otherwise 
agreed by the parties) the parties may not be represented in the 
proceedings unless the arbitrator gives leave, and the tribunal can 
order the parties to seek settlement of their disputes through non 
arbitration mechanisms such as conciliation- with the tribunal 
acting as conciliator. The attempt seems to be to move further 
away from the adversarial court model. However the 
appropriateness of these measures for more complex and important 
commercial arbitrations, at least, is somewhat doubtful. It cannot 
be assumed that the parties would want them, and the SCAG 
Working Group which reviewed the Australian Acts has 
recommended that these provisions be modified in the light of such 
criticisms. 

113. The Model Law makes explicit the parties' freedom to 
determine the procedure to be followed by the arbitral tribunal - 
and failing that the tribunal's own powers to do so. The aim, 
expressed in the preparatory materials, was to enable the tribunal 
to meet the needs of the particular case and to select the procedure 
which is most suitable in all the circumstances. The limits are set 
out in the Model Law, rather than being left to the court (whose 
powers to intervene are restricted). Here as well natural justice is 
the standard to be applied, but the precise requirements entailed 
are clearly set out as mandatory provisions in the Model Law. In 
particular the Model Law requires that the parties must be treated 
equally and each party must be given a full opportunity of 
presenting its case, there must be notice of hearings, and any 
evidence supplied to the tribunal must be made available to all 
parties. 

mtion 17 
(1) How much freedom should the parties have to 

determine the arbitral procedure? 
(2) How much freedom should the arbitral tribunal have 

to determine the arbitral procedure in the event the 
parties make no provision? 

Tribunal's ~rocedural mwers 

114. The previous question is very much linked to the arbitral 
tribunal's procedural powers since in order to give effect to a 
determination on the arbitral procedure it must have the necessary 
powers to invoke its authority over the parties. The New Zealand 

. Act provides that (unless the parties otherwise agree) there is an 
"implied term" in the arbitration agreement that the parties and 
those claiming through them will, subject to any legal objection: 

(a) submit to be examined by the tribunal on oath in relation to 
the matters in dispute; 

(b) produce whatever books, deeds, papers, accounts, writings, 
or documents within their possession or power as may be 
required or called for; and 



(c) do "all such other things as during the proceedings on the 
reference the arbitrators ... may require". 

The English Act is similar in this respect. 

115. These powers may be very useful for an arbitral tribunal - 
in particular when it models its procedure on an adversarial style 
court procedure. The first two are equivalent to a court's power in 
the context of its proceedings to receive evidence on oath. The 
third power is expressed in broad terms which could in fact 
encompass the first two powers - as well as, for instance, enabling 
the tribunal to order discovery, to make interim protection orders 
in respect of goods which are the subject of the reference, and to 
require the parties to attend a hearing. However it is not 
all-embracing. In particular it does not empower the tribunal to 
use the personal remedies available to a judge for non-compliance 
with its orders (such as committal for contempt of court), or to 
issue subpoenas or other orders whose effectiveness depends on such 
powers. In addition it does not extend to matters ancillary to the 
reference or beyond the parties themselves. 

116. The parties can enlarge on the tribunal's powers within the 
limits imposed by natural justice and their own contractual 
authority. For instance they can empower the tribunal to order 
security for costs even though this is ancillary to the reference. 
However, according to Mustill & Boyd, enforcement powers 
generally are regarded as being exclusively within the jurisdiction 
of the courts. Thus, in the event of non-compliance, it is left to 
the tribunal to continue, if possible, under its general default 
powers. The question arises whether the arbitration process could 
not be made more effective by expanding the tribunal's powers in 
this respect. A further question is whether the tribunal's implied 
powers should have to be modelled on those a court would have. 

117. Under the New Zealand Act the court can also make certain 
procedural orders in respect of the arbitration, and these may be 
used to supplement the tribunal's own powers although in some 
respects they merely duplicate them. For instance, the 1938 
Amendment Act provides that the court can make orders regarding 
security for costs, the preservation of goods in the hands of third 
parties, and the taking of evidence overseas. Similarly the court 
can subpoena witnesses to testify or produce documents. There are 
equivalent provisions in the English Act. These provide a very 
useful supplement to the tribunal's own powers. But the question 
remains why they should be exercised by the court rather than the 
tribunal itself - at least as regards the parties themselves. To 
extend the tribunal's powers to third parties is of course somewhat 
more problematic (given the contractual nature of its authority) - 
and there may be a case for providing some form of judicial support 
if those powers are to remain. There is a separate question of 
whether such wide powers are appropriate in the context of 
arbitration proceedings. 

118. The Australian Acts provide in somewhat broader terms 
that the parties shall do all things which the tribunal requires to 
enable a just award to be made. This seems to give 



the tribunal much the same powers to take evidence, order 
discovery, make protection orders, attend hearings and so on as 
under the New Zealand and English Acts. But here it is not an 
implied term of the parties' contract, but a mandatory provision 
from which they cannot derogate. In addition (though subject to 
contrary agreement) the tribunal can itself call on the court to 
enforce certain orders - which may extend to persons other than 
the parties themselves. A party can also go to the court for a 
subpoena, and the court has a general power to make "interlocutory 
orders" (e.g. for security of costs) in the same way as in court 
proceedings. 

119. The Australian Acts also contain a provision for 
consolidation of related claims by order of the court, provided all 
the parties consent in the application. This can be a very useful 
power, although to make it subject to consent of the parties may 
not improve much on the common law (where consolidation by 
consent is already possible, the main problem being when one party 
does not agree). The need for the court to be involved from the 
beginning may also be questioned although the problems with 
empowering the tribunal to bind third parties have already been 
noted. The SCAG Working Group on the Acts has recommended 
that the Australian Acts be amended so that only one party need 
make the application and the decision can, in the first instance, be 
made by the tribunal or tribunals concerned - but leaving the 
matter for the court if they cannot agree. 

120. The Model Law does not confer a broad procedural power on 
the arbitral tribunal. There are certain specific powers however - 
which indeed might do more to inform the parties of what their 
rights are (and in any event can be supplemented by agreement of 
the parties). These include the powers to order the parties to 
attend at a hearing or produce documents, and to make interim 
protection orders - though limited to the parties and the subject 
matter of the dispute. There is no attempt here to model the 
tribunal's powers on what a court would have in its proceedings. 
For instance the preparatory materials state that the power to 
make interim protection orders would extend not only to the 
preservation, custody and sale of goods forming the subject matter 
of the dispute, but also to measures designed provisionally to 
determine and "stabilize" the relationship of the parties in a 
long-term project. 

121. The tribunal (or a party with its consent) can also call on 
the court to provide assistance in the obtaining of evidence - and 
this would presumably extend to third parties as well. Similarly, 
the court's somewhat broader powers to order "interim measures of 
protection" are not excluded under the Model Law. The Model Law 
does not empower the tribunal to enforce its own orders, but the 
preparatory materials suggest that the tribunal could be given some 
powers of compulsion. At very least its orders could be made 
directly enforceable through the judicial system in the same way as 
awards. A simple redefinition of the term "award" to include 
interlocutory orders may suffice (discussed further below para.144). 



122. There are other additions which might be made to the 
tribunal's procedural powers under the Model Law (rather than 
leaving it to the parties in each case). For instance the tribunal's 
power to order the production of documents probably does not 
extend to full discovery, that being a distinctively common law 
concept. The tribunal could apply to the court for discovery under 
the general provision regarding the granting of evidential assistance 
but that would be rather cumbersome. Thus, in the domestic case 
at least (where discovery is likely to be familiar to the parties), it 
might be useful to give the tribunal full discovery powers unless the 
parties agree otherwise. Similarly there is no reason why the 
tribunal should not be empowered to make other generally useful 
orders in respect of the parties - such as security for costs. The 
power to order consolidation of related claims (although this goes 
beyond the parties themselves) could also be worthwhile - at least 
in the domestic case, where the parties may be more willing to 
submit to the tribunal, and ultimately the court on the issue. 

Question 18 
(1) What procedural powers should the arbitral tribunal 

have under a new Act? Should these extend beyond 
the parties themselves - for instance the ordering of 
consolidation? Should a distinction be made between 
domestic and international arbitration? 

(2) Should the court have powers of reinforcement - and 
if so on what terms? 

Choice of ~rocedural law 

1 23. The preceding discussion on the arbitration proceedings has 
been based on the assumption that the law which provides the 
reference point is the law of the place of the arbitration. In most 
cases there is no question that the procedural law of the arbitration 
is other than the law of the forum. However the question could 
conceivably arise whether the parties, or in default of them the 
tribunal, could subject the arbitration to a foreign law. This is less 
likely to happen in the case of domestic arbitrations, since they at 
least have some contact with the place of arbitration. But the 
mere fact that a foreign law favours arbitration - having fewer 
mandatory provisions, and allowing greater procedural support - 
may be sufficient reason for it to be preferred. The New Zealand 
Act does not provide for a choice of foreign procedural law. Nor 
does the English Act (although the Bermuda Act does). The 
Australian Acts make only an indirect reference to choice of 
procedural law (in their definition of "foreign" arbitration 
agreement). 

124. The common law does however provide some assistance. It 
has already been suggested in the introduction to this paper that 
common law rules on conflicts of law would encompass a choice of 
procedural law governing the arbitration as the "proper law" of the 
arbitration proceedings. However there are probably some limits. 
In particular Mustill & Boyd suggest that - 



(a) only the parties can choose the procedural law - and if 
there is no such choice there is a presumption that the 
territorial law of the place of arbitration applies; 

(b) the parties could not exclude the mandatory elements of 
the local law (e.g. adherence to natural justice standards), 
and nor could they exclude the powers of the local courts to 
enforce such standards; 

(c) it is doubtful whether the parties could contract out of the 
supervisory role of the local courts in relation to the 
arbitration; 

(d) it is unlikely that a foreign court would be prepared to 
intervene even if asked - and in any event it could not 
enforce its orders without assistance from the local courts 

125. Such limits are more restrictive than the conflicts 
principles applicable to substantive contracts issues. For instance 
these would usually apply the law with the closest connection to the 
dispute in the absence of a choice of proper law and would only 
exclude a choice of proper law if it was made in bad faith, or if its 
enforcement was contrary to the minimal standards of "public 
policytt. The need for the greater restrictions in the arbitration 
context might be questioned. But on the other hand, given the 
problems of effective court supervision in particular, it is 
questionable whether the parties would really benefit from a choice 
of foreign procedural law. 

126. The Model Law does not allow the parties a choice of the 
procedural law to govern their arbitration. It explicitly states that 
the Model Law applies on a strictly territorial basis (with limited 
exceptions regarding the recognition and enforcement of arbitration 
agreements and awards and interim measures of protection). The 
explanation given in the preparatory materials is that this conforms 
with the practice in the great majority of national laws and, even 
where national laws allow the parties to choose another state's 
procedural law, experience shows that the facility is rarely used. 
But more importantly the Model Law already offers the parties, and 
in their absence the arbitral tribunal, a very wide freedom to shape 
the rules of arbitral procedure (including the freedom to 
incorporate foreign procedural rules) - which suggests that it is not 
necessary to have an additional provision for choice of a foreign 
procedural law. 

Ouestion 19 
Under a new Act, should the parties to an arbitration held 
in New Zealand (or in default of them the tribunal) be free 
to determine that the arbitration shall be governed by a 
procedural law other than that of New Zealand? 



THE ARBITRAL AWARD 

A~~licable law 

127. A related question is whether the parties, or in default of 
them the tribunal, can decide which system of law will govern the 
substance of their dispute. This is a question which again more 
commonly arises in international arbitrations because of their links 
with a number of countries, but might also arise in purely domestic 
arbitrations (e.g. because the parties consider a foreign law to be 
more appropriate for their dispute). There is no choice of law 
provision in the New Zealand Act. Nor are there in the English and 
Australian Acts (though the Bermuda Act does make some 
provision). It might seem that such questions are outside the scope 
of arbitration legislation - concerned as they are with the substance 
of the dispute. But as a practical matter there can be advantages, 
not least for the tribunal, in spelling out how it should go about 
determining what is the "proper law" to govern the dispute. 
Moreover the contractual nature of arbitration might suggest that 
there should be a broader choice of law than conflicts principles - 
developed by the courts for their own purposes - would normally 
allow. 

128. As already mentioned, common law conflicts rules would 
normally allow a free choice of the proper law governing the 
substance of a dispute. However there are some restrictions on this 
(apart from the bona fide choice and public policy limits already 
noted in para.125) which are of significance in this context. These 
concern both the range of issues governed by the proper law (issues 
such as capacity, formal validity, and performance of the contract 
not exclusively governed by the proper law), and the ability to 
"split" the contract selecting different laws for different aspects 
(there being some reluctance to accept this at common law without 
a demonstrable "good reason"). The restrictions also concern the 
actual law which can be chosen - conflicts rules normally limiting 
this to a particular national system of law. Finally, in the absence 
of a choice of law by the parties, the tribunal is limited to applying 
the conflicts rules of the place of the arbitration. The question is 
whether such restrictions are reasonable in respect of disputes 
which are to be resolved by arbitration. 

129. The Model Law, for instance, takes a more liberal approach, 
providing that the tribunal shall decide the dispute in accordance 
with such rules of law as are chosen by the parties as applicable to 
the substance of the dispute and otherwise may apply whatever 
conflict of laws rules it considers applicable. The preparatory 
materials state that the intention was to provide the parties with a 
wider range of options than conflicts rules would normally accept, 
both as to the issues covered and as to the ability to split the 
contract, and even to enable them to adopt rules which have been 
"elaborated on the interfiational level". (One example would be the 
rules set out in the Vienna Convention on the International Sale of 
Goods; another might be the principles identified in "General 
Principles of Law in International Commercial Arbitration" (1988) 



101 Haw L.R. 1816.) The choice provided for the tribunal, in 
default of the parties, is deliberately more limited, but allows it to 
decide on the applicable conflicts rules. The aim in this case was to 
ensure some predictability for the parties, while retaining some 
flexibility for the tribunal. 

Ouestion 20 
What, if any, provision should a new Act make for choice of 
law other than New Zealand law to apply to the substantive 
matters in dispute in the arbitration? 

Dis~ensin~ with law 

130. The parties may wish to go further than determining the 
substantive "law" to govern their dispute. They may, for instance, 
want the tribunal to be able to dispense with the law, deciding for 
itself what is fair and reasonable in the circumstances. Many civil 
law systems recognise the power of an arbitrator to determine 
matters as "amiable compositeur" or "ex aequo et bono" (i.e. 
according to equity and good conscience rather than strict law). 
The concept can be traced back in English law as well - to the law 
merchant before the common law courts. It is increasingly coming 
to the fore again in the common law world, and is already an 
established practice in the United States. However as yet this is 
not the case in New Zealand where it is relatively unknown. 

131. The New Zealand Act does not provide for the arbitral 
tribunal's power to dispense with the law (although some New 
Zealand specialist courts and tribunals are empowered by their 
constituent statute to take account of "equity and good 
conscience": and see also s.59 of the District Courts Act 1947 for 
disputes under $500). In this respect the New Zealand Act follows 
the English Act. The common law position is somewhat ambiguous. 
Mustill & Boyd suggest that on a strict view the arbitral tribunal 
must apply the law, but that a more liberal view allows for the 
ouster of "technicalities and strict constructions". Either way a 
high standard of legality is demanded. There may be arguments in 
favour of this (e.g. that otherwise the parties could effectively 
exclude the court's jurisdiction regarding matters of law). But on 
the other hand its consistency with the notion of arbitration as 
alternative dispute resolution, tailored to the specific wants and 
needs of the parties, is questionable. 

132. TheAustralianActsprovidesthat thepartiescanempower 
the tribunal to determine issues "as amiable compositeur" or "ex 
aequo et bono" - the Victorian Act translating this as 
"considerations of general justice and fairness". However the 
precise scope of the power is somewhat ambiguous, and no 
definition is provided. But, given that the Acts retain the appeal on 
points of law, it is doubtful whether the tribunal could do more than 
interpret the law in a non-technical fashion (corresponding to the 
more liberal common law approach). The fact that the provision 
itself is located in a general section on "conduct of the proceedings" 



suggests an even narrower interpretation, limited to dispensing with 
strict legal procedures rather than substantive law. 

133. The Model Law also provides that the parties may empower 
the arbitral tribunal to decide "ex aequo et bono" or as "amiable 
compositeur" - but here the specific context is "rules applicable to 
the substance of the dispute" (and there is not the constraint of the 
court's jurisdiction over matters of law since the Model Law does 
not provide for this). Again a definition is not provided, the reason 
given in the preliminary materials being that the concept varies 
depending on the system from which it derives. Even the 
expressions "amiable compositeur" and "ex aequo et bono" do not 
add much, being themselves interchangeable. But the Analytical 
Commentary suggests that the concept could encompass the power 
to find a fair and equitable solution within the limits of public 
policy. There are also limits provided in the Model Law - since it 
states that the decision shall be made in accordance with the terms 
of the contract taking into account trade usages. The aim is to 
ensure at least some predictability. 

134. As the Analytical Commentary points out, the parties 
themselves could provide further limits by providing their own 
definition. There may be advantages in making this explicit in the 
legislation - and perhaps even, in the case of domestic arbitration 
(for the benefit of those unfamiliar with this form of arbitration), 
providing a standard meaning. One that appears to be commonly 
accepted is the definition given in Black's Law Dictionary as 
empowering the tribunal to "abate something of the strictness of 
the law in favour of natural equity". This indicates a somewhat 
narrower approach than the full extent allowed for by the Model 
Law since it implies the tribunal should at least begin with the law. 
But it may be more realistic as to what the parties would actually 
want. 

Question 21 
Should a new Act empower the parties to authorise the 
arbitrator to decide according to non-legal principles, and 
if so in what terms? Should a distinction be made between 
international and domestic arbitration? 

Determination of ~reliminarv mints of law bv the court 

135. A related question concerns the court's powers to be 
involved in the determination of legal issues during the course of 
the arbitration. At present the New Zealand Act is unique among 
the legislation surveyed in that it retains the court's power to 
require an arbitrator to refer a preliminary point of law for 
determination by way of case stated, giving the courts a very wide 
power to supervise the tribunal's handling of the substantive issues. 

136. The English 1979 Act changed the equivalent provision in 
the 1950 Act and now provides that the court may only determine a 
preliminary point of law (on application of a party) if: 

(a) the parties or the arbitrator consents; 



(b) the determination might produce substantial savings in 
costs to the parties; and 

(C) the question of law is one in respect of which leave to 
appeal would be likely to be given. 

The court's power can be precluded altogether by agreement 
between the parties. However in the case of domestic arbitration 
and some categories of international arbitration (the "special 
category" disputes), the agreement must be entered into after the 
dispute arises. The Australian Acts have taken up the English 
reforms virtually intact. 

137. The Model Law goes one step further in removing the legal 
supervision of the courts, by omitting altogether the power to refer 
a preliminary point of law to the court. Further, art.5 might 
(depending on its interpretation) preclude the parties incorporating 
such a power by agreement. It is arguable that this goes too far in 
preventing the parties, and indeed the tribunal, obtaining legal 
assistance when it is genuinely needed. On the other hand, the 
power to get assistance from experts (art.26) would presumably 
extend to legal experts, and this may be quite adequate. 

Duestion 22 
Should a new Act contain a power to refer a preliminary 
point of law to the court, and if so should the court be 
empowered to compel a reference? 

Tribunal's Dowers with re~ard  to the award 

138. Once the tribunal is in a position to make its decision the 
question may arise as to its powers regarding the award. The New 
Zealand Act provides for a number of powers. In particular the 
tribunal can, subject to contrary agreement between the parties - 

(a) make awards which are final and binding on the parties and 
persons claiming through them; 

(b) (in addition to damages) order specific performance of 
contracts, and make orders under the Contractual Mistakes 
Act 1977, the Contracts Privity Act 1982 and the 
Contractual Remedies Act 1979; 

(C) make interim awards (i.e. awards which only deal with 
aspects of the questions referred, pending the final award). 

The English and Australian Acts contain similar provisions. 

139. In addition under the New Zealand Act the tribunal can 
make ancillary orders regarding - 

(a) interest on the award (or otherwise the award carries 
interest as a judgment debt); and 



(b) costs of the reference and the award (which Mustill & Boyd 
suggest would include the tribunal's own fees) 

(and see similarly the English Act). In this case the parties cannot 
agree otherwise except, in the case of costs, after the dispute 
arises. The original reason for the restrictions (at least in the case 
of costs) was consumer protection. But the need for a special 
provision in this context may be questioned. The Australian Acts 
allow the parties to agree otherwise as to the tribunal's powers to 
award costs and interest. 

140. All in all the tribunal's powers come close to those of a 
court. In respect of interests and costs they may be even broader, 
allowing the tribunal a greater discretion to determine who should 
pay and the amounts payable. However there are limits on this. 
The Australian Acts provide for a maximum rate of interest to 
apply unless the parties agree otherwise - and the New Zealand and 
English provisions apply a standard limit of the rate of interest on a 
judgment debt. As to costs, Mustill & Boyd state that the 
discretion must be exercised "judiciallytt - meaning that the tribunal 
should apply the principle that the costs normally follow the event. 
But the reasonableness of such a restriction in the arbitration 
context is questionable since, unlike court proceedings, the parties 
have agreed to go there (and it would perhaps be a more appropriate 
practice for each party to pay its own costs). 

141. The parties can also confer additional powers on the 
tribunal with regard to the award - such as granting injunctions, 
making declaratory orders, and ordering interest up to the date of 
the award. Many such powers can be implied from a normal 
arbitration agreement without express provision. A clear example 
is the power to award interest (applied in Kenneth William & Co. 
Ltd v. Martelli [l9801 2 NZLR 596, and very recently in Angus 
Group Ltd v. Lincoln-Industries Ltd unreported judgment of Henry 
J, High Court-Auckland, CL 46/88, 13/6/1988). This power is made 
explicit in the Australian Acts, although a maximum amount is 
specified. As in the case of the tribunal's procedural powers there 
are limits on how far the tribunal's powers can extend (not only 
because of the contractual nature of its authority). In particular 
the tribunal cannot be empowered to enforce its orders, regarded as 
a matter only for the court. This effectively means that the powers 
to order specific performance and injunctions, dependant as they 
are on immediate powers of enforcement, may be of little practical 
value. 

142. It should be noted that the New Zealand Act recognises the 
tribunal has something amounting to a power to enforce its orders 
as to its own fee since it can withhold the award until this is paid. 
However, a party may apply to have the award delivered into court 
and the fee to be taxed by the "taxing officer" - a "reasonable" fee 
to be paid to the tribunal and the balance to be delivered to the 
applicant (and there are similar provisions in the English and 
Australian Acts). One problem with this is that it gives no remedy 
to a party who does not take up and pay for the award. It also 
means that the tribunal's fee is effectively determined by the 



court, and it is not at all clear what it will regard as "reasonable" 
(although the Australian Acts at least give the tribunal the 
opportunity to be heard on the issue). Thus the procedure may not 
be very attractive for the tribunal, and it may prefer simply to 
inform the parties that the award is available on payment of a 
specified sum. Indeed this seems to be the normal practice in New 
Zealand. But it raises the question however of just what controls 
there should be on the tribunal's discretion to determine its own fee. 

143. In contrast to the other models surveyed the Model Law 
actually makes very little reference to the tribunal's powers 
regarding the award, leaving these to the parties themselves to 
determine. It might be argued that the tribunal should have at least 
some statutory implied powers. But it may not be necessary to 
provide for everything: even without a statutory provision, there 
could be little doubt that the parties intended that a final and 
binding order would be made. And a simple arbitration agreement, 
liberally interpreted, could be read to empower the tribunal to 
make such orders as the tribunal considers appropriate within the 
limits of the remedies provided for by common law and statute. 
Indeed to dispense with specific references to certain common law 
and statutory remedies avoids a possible presumption that others 
might be excluded. The problem of enforcement is remedied to 
some extent by the more streamlined process for enforcement of 
awards through the courts (discussed further below). 

144. However some additional powers could well be provided for 
in the legislation, at least for domestic parties. Such powers might 
include, for instance, the power to make interim and interlocutory 
awards and the power to make orders ancillary to the reference 
such as costs and interest on the award. The UNCITRAL Rules 
(which preceded the Model Law and are in some respects more 
detailed) may provide some assistance in this regard. The relevant 
provisions (arts.32 and 38-41) are appended to this paper. The 
Rules do not deal with the question of interest, but the Australian 
report on the Model Law may be of some assistance. It 
recommends that there be similar provisions to those in the 
Australian Acts, but giving the tribunal the discretion to determine 
the rate of interest having regard to matters such as the currency 
of the award and interest rates applicable to that currency. 

westion 23 
What should a new Act say about the tribunal's powers with 
regard to the award? Should there be a distinction in this 
respect between international and domestic arbitration? 

Requirements with re~ard to the award 

145. A question arises as to whether the tribunal is subject to 
any requirements in the making of its award. The New Zealand Act 
in fact imposes no formal requirements on the award - following 
the English Act in this respect. Thus, for instance (unless the 
parties provide otherwise) the award need not be in writing, or 



signed by the arbitrators, or specifically refer to the parties, or 
even be brought to their attention for it to be valid. However there 
are obvious advantages in having some formalities, both for 
information for the parties and for enforcement by the court if 
need be. In most cases it would not be too onerous to require that 
the award be written and signed by a sufficient proportion of the 
arbitrators to indicate its authority. This is, for instance the 
approach of the Australian Acts which provide for such 
requirements (subject to contrary agreement of the parties). 

146. The Model Law goes further and requires that the award 
must not only be in writing and signed by a majority of the 
arbitrators but should also specify the date and place of the 
arbitration. In addition the Model Law requires that a copy of the 
award be sent to each party. These requirements are mandatory. 
Arguably they may be overly technical and detailed for some 
arbitrations - for instance the simple lookhniff type. But the 
preparatory materials point out that such requirements are imposed 
by a number of countries, and would have to be met if the award is 
to be enforced there. Even the New York Convention requires that 
a written award be supplied before enforcement can issue. Thus it 
may save time and trouble later to set them out in the Model Law. 
On the other hand, for cases where the need for enforcement 
overseas is less likely, the requirement could be made subject to 
contrary agreement. 

147. In addition to formal requirements for the award there may 
be substantive requirements which have to be met. The New 
Zealand Act does not refer to this (nor do the English and 
Australian Acts) but the common law does impose some standards 
on the award as a condition for enforcement. Mustill & Boyd 
summarise these as "cogency", "completeness", "certainty", 
"finality", and "enforceability". At a minimal level these are 
largely self-evident: for instance it could hardly be called an 
"award" if there was not a decision on the issues submitted - and to 
that extent it may be questioned whether there is a need to make 
specific reference to them. (The Model Law does not.) But the 
common law requirements appear to go beyond a minimal level and 
it is questionable whether such standards are necessary. 

148. Finally there is the question whether the award should set 
out the tribunal's reasons. The New Zealand Act does not impose a 
requirement in this respect and nor does the common law. Thus, 
unless specifically requested by the parties, the arbi tra tor/s can 
omit to state their reasons and will often do so (especially since the 
technical distinction between reasons in the award and reasons 
given in a separate document was queried in Manukau City Council 
v. Fletcher Mainline Ltd [l9821 2 NZLR 142). While this may be 
convenient for the tribunal, it can create problems, both for the 
parties who may wish to know why they won or lost, and whether 
they have just cause for complaint, and for the court called upon to 
review the award. Indeed it may be argued that "natural justice" 
should require the giving of reasons, if only to demonstrate that the 
tribunal has not acted "arbitrarily". Also there may be problems of 
enforcement overseas when there is not a reasoned award (although 
the New York Convention does not actually require it). 



149. In response to these problems the English 1979 Act has 
instituted a limited requirement for reasoned awards, linking this 
with the court's power to review an award. It provides that (on 
application of the parties or one of them with leave of the court) 
the court can order that the award should set out the reasons in 
sufficient detail to enable a court on appeal to consider any 
questions of law. However the parties can exclude this power in the 
same way as they can exclude appeals on points of law. These are 
valuable reforms, although it may be questioned whether they go 
far enough - in particular why the court should have to be asked 
about the need to have reasons. 

150. The Australian Acts require reasons to be given as a matter 
of course. In this respect they are similar to the Model Law. In 
both cases the requirement is not mandatory. Thus in the few 
instances where the parties themselves prefer not to have writ ten 
reasons (e.g. because of the delays and costs involved) they still 
have the option of providing otherwise. This provides a flexible 
solution and avoids the need to go to court on the issue. 

Question 24 
What - if any - formal requirements should a new Act 
impose on the award? Should there be any requirement for 
reasons to be stated in the award? 

Review of the award 

151. Once the award is made there is an important question 
whether there should be some opportunity for a dissatisfied party to 
be able to have it reviewed by the court. There may be arguments 
of certainty and finality of the award against this. But on the other 
hand, as noted in the introduction to this paper, the parties 
themselves expect a fair and reasonable result (and may feel 
justified in complaining if it is not) - and apart from this there is 
the public interest in ensuring that some standards are met. Indeed 
the right to at least minimal review is accepted in most if not all 
legal systems. (One exception, however, is for investment disputes 
under the Washington Convention where any review is by a second 
arbitration body.) 

152. In the New Zealand case there are broad powers of review - 
provided for in both the legislation and the common law. First, the 
Act provides that "misconduct" by the arbitral tribunal is a basis for 
setting aside the award. And, as in the case of "misconduct" as a 
ground for removing an arbitrator, this is interpreted by the courts 
to encompass matters such as excess of jurisdiction, unfairness, and 
breach of natural justice. To some extent the review comes close 
to the court's powers of judicial review over inferior courts and 
administrative tribunals - although it does not seem to involve a 
"statutory power of decision" for the purposes of the Judicature 
Amendment Act 1972: see New Zealand Stock Exchange v. Listed 
Companies Assn Inc. [l9841 NZLR 699; and also R v. Panel on 
Takeovers [l9871 Q B  815, at 847. This is also the case under the 



English and Australian Acts although, as already mentioned, the 
Australian Acts do give some statutory guidance as to what 
"misconduct" means. 

153. Secondly, the Act allows the court to require an award be 
stated on a point of law in the form of a special case for the 
decision of the court. This supplements its common law power to 
set aside an award for error of law apparent on the face of the 
award. But in this case the court is not limited to questions 
apparent on the face of the award since the case stated procedure 
requires a separate statement of the legal issues involved (and the 
relevant facts). Nor is the court's jurisdiction excluded if the legal 
issue was specifically referred to the tribunal. (Whereas it is under 
the common law power as the courts have interpreted this: see 
Attorney-General v. Offshore Mining Co. Ltd [l9831 NZLR 418.) In 
addition the practice of stating the award in the alternative 
depending on the court's decision, allows the court to determine the 
legal point without having to set aside the award altogether (the 
latter being the extent of its powers under the common law 
review). Thus, effectively, the case stated procedure gives the 
court a rather broad power to determine appeals on points of law. 

154. However the case stated procedure has its own problems. 
In particular the submitting of questions in the form of a case 
stated requires at least some cooperation from the tribunal (which 
it may not be very ready to give). In addition the procedure of 
stating a case is somewhat technical. The question is whether this 
degree of formality is really necessary or warranted in the context 
of arbitration. But the more fundamental question is whether there 
should be the appeal at all, or at least whether it should be stated in 
such broad terms. The courts have generally shown restraint in the 
exercise of their power. But the power is still there and at very 
least the question is whether it should remain in such an unfettered 
form. In any event it may be questioned whether it should exist 
alongside a separate common law power to set aside the award for 
error of law apparent on its face. 

155. The major reform of the English 1979 Act was to 
consolidate the court's powers to review the award on points of 
law. The case stated procedure and the common law power to set 
aside for error of law are both abolished. In place of these the Act 
provides a limited appeal on questions of law, exerciseable by 
consent of the parties or leave of the court - not to be granted 
unless the determination of the legal question "could substantially 
affect the rights of one or more of the parties". Further appeal to 
the Court of Appeal is by leave only - to be granted only if the 
matter is "of great public importance". As in the case of 
preliminary points of law and reasoned awards, provision is made 
for the parties to exclude the appeal altogether - provided that, in 
the case of domestic arbitration agreements and "special category" 
disputes, the exclusion agreement is entered into after the dispute 
arises. 

156. The courts have interpreted their powers to hear appeals on 
points of law narrowly. In Pioneer Shipping Ltd v. BTP Tioxide Ltd, 
The Nema [l9821 AC 724 the following guidelines were established: 



first, in the case of one-off contracts leave should be granted only 
if the error of law is evident on the face of the reasoned award; 
second, in the case of standard form contracts raising a standard 
issue of law there should be a strong prima facie case of error, but 
if the issue was not a standard one the stricter criterion of error on 
the face of the award should apply. This would appear to place 
substantial limits on the court's power to review the award on 
matters of law. However The Nemu guidelines have led to problems 
of interpretation and application in subsequent cases, and it is still 
very much up to the individual judge to determine whether or not 
leave should be granted in the particular circumstances of the case. 

157. The English statutory reforms were taken up virtually 
intact in the Australian Acts. The Australian courts however have 
not always followed The Nemu guidelines on the granting of leave to 
appeal - but the SCAG Working Group on the Australian Acts has 
recommended that The Nemu guidelines be given statutory form to 
ensure that the statutory policy of minimal judicial review be 
preserved. The English provisions were also adopted in the Hong 
Kong and Bermuda statutes, but with some modifications (in 
particular their omission of the distinction for "special category 
disputes"). 

158. The Model Law goes even further and excludes the 
possibility of appeal on points of law altogether - thus leaving the 
actual decision entirely in the tribunal's hands consistent with the 
notions of certainty and finality of the arbitration. It does however 
accept that the arbitration must conform to minimal procedural 
standards, but instead of leaving these to the courts sets them out 
specifically in the legislation in terms which largely correspond to 
what is already required in earlier provisions. (The grounds 
themselves parallel the New York Convention's defences to 
enforcement, also taken up in the Model Law -see below para.169). 
The grounds for setting aside the award are set out in art.34 as 
follows: 

(a) a party lacked capacity to conclude the arbitration 
agreement or the agreement was invalid; 

(b) a party was not notified of the appointment of an arbitrator 
or of the arbitral proceedings or was otherwise unable to 
present its case; 

(C) the award went beyond the questions referred to the 
tribunal; 

(d) the tribunal's composition or the arbi tral procedure was not 
in accordance with the agreement of the parties unless the 
agreement was in conflict with a mandatory provision of 
the Model Law; 

(e) the subject matter of the dispute was not arbitrable as 
determined by the court; 

(f) the award is in conflict with public policy, as determined by 
the court. 



In addition the Model Law specifies a three month time limit for 
the application for setting aside to be made, in order to ensure that 
any objections are dealt with speedily. 

159. In substance these grounds come close to the common law 
concept of misconduct. In particular the first, third and the fourth 
(first part) equate in broad terms to the notion of an excess of 
authority, and the second and fourth (second part) are essentially 
requirements of "natural justice" and "fairness". It is true that they 
represent only part of what such requirements would entail - and, if 
the matter was left there, there would not be a full right of 
procedural review equating to the notion of "misconduct" under the 
other models. The preparatory materials suggest that it would help 
to adopt a broad view of the ''public policy" requirement, not 
limited to the normal common law focus on substantive rather than 
procedural standards. The concept would indeed come closest to 
the civil law concept of "ordre publique" (as public policy is there 
termed). 

160. The Analytical Commentary provides the following 
description of "public policy" for the purposes of setting aside the 
a ward: 

"It was understood that the term 'public policy', which as 
used in the 1958 New York Convention and many other 
treaties, covered fundamental principles of law and justice 
in substantive as well as procedural respects. Thus, 
instances such as corruption, bribery or fraud and similar 
serious cases would constitute a ground for setting aside. It 
was noted, in that connection, that the wording 'the award 
is in conflict with the public policy of this State' was not to 
be interpreted as excluding instances or events relating to 
the manner in which an award was arrived at." 

The Australian report on the Model Law considered this point 
sufficiently important to recommend that "public policy" be defined 
in those terms in the actual text of the implementing statute. 

161. It may be argued that the Model Law is defective in not 
providing for some power of review for error of law (apart from the 
substantive aspects of public policy). Even if this does not amount 
to a full appeal it could, for instance, encompass errors of law going 
to the root of the decision in much the same way as a court's power 
of judicial review over inferior tribunals seems to be extending to 
fundamental errors of law (see Bulk Gas Users Group v. 
Attorney-General [l9831 NZLR 129). On the other hand it must be 
recalled that an arbitral tribunal, whose authority is based on 
contract, is not the same as an inferior tribunal, whose authority 
stems from statute, and is probably not subject to judicial review as 
such (see para.152). The court's power to review arbitral awards 
may be similar in effect to its power to review decisions of inferior 
tribunals but is in fact quite different in character, being based on a 
public interest requiring intervention in a private relationship 
rather than an inherent supervisory jurisdiction in respect of the 
exercise of a delegated public authority. Thus there is no 



absolute necessity that the power be expressed in such broad terms 
and indeed there may be strong arguments against extending it to 
questions of law. In particular (as mentioned in the introduction to 
this paper) there are the interests of speed, economy, flexibility, 
etc. of the arbitration - and the overriding consideration that the 
parties after all chose to have their disputes resolved by arbitration 
rather than through the court system. 

162. Nevertheless it may be argued that in the case of domestic 
arbitration, where the connection with national law is likely to be 
closer, there may be some interest in retaining some review of 
matters of law. At the very least this might justify some review 
for a simple non-application of the law (if the law is applicable). In 
addition the parties might want to have some provision for review 
for errors in the application of the law, and there may be public 
policy reasons for providing such supervision. Thus it may be 
reasonable to expand the Model Law's list of grounds for review for 
domestic arbitration to take account of the first, and possibly the 
second. If not there may be a danger that the courts will take it on 
themselves to read the power into the existing statutory grounds for 
review. There is already a precedent for such an approach: the 
United States Arbitration Act does not itself allow for an award to 
be set aside for an error of law. But the courts have created the 
doctrine of "manifest disregard of law" interpreting the broad 
excess of jurisdiction ground in the Act to mean that if the 
arbitrator was in fundamental disaccord with the applicable 
principles of law the award is invalid. To avoid the need for such 
judicial creativity it may be preferable to make explicit statutory 
provision for review for error of law - possibly subject to the 
agreement of the parties themselves. 

Ouestion 22 
(1) What provision should a new Act make for review of 

an award by the court? 
(2) Should the court's powers be limited to procedural 

matters or should they extend to matters of 
substantive law (and if so, to what extent)? Should 
there be any distinction between domestic and 
international arbitration in this respect? 

Tribunal reviewing the award 

163. Atthisstageafurtherquestionarises. Iftheawardis set 
aside, it is largely left to the parties to recommence the arbitration 
(including appointing a new tribunal). However there may be cases 
where the error is rather minor, and it is easier and more 
convenient to simply pass the matter back to the original tribunal 
to rectify. Alternativkly, if the tribunal itself can deal with it 
without waiting for remission, the need to go to court may be 
avoided altogether. The question, then, is whether the legislation 
should provide for such powers, and if so in what terms. The New 
Zealand Act contains a rather broad provision for the court to remit 
matters to the arbitral tribunal for its reconsideration. In addition 
the Act contains a rather limited provision for the tribunal itself 



to correct in its award "any clerical mistake or error arising from 
any accidental slip or omission". The English and Australian Acts 
have similar provisions. 

164. The Acts provide no guidelines as to when the court's power 
to remit might be exercised, but the courts have used it to deal 
with lesser matters of "misconduct" (as an alternative to setting 
aside) as well as to allow an arbitrator to correct a mistake in the 
award or deal with new evidence. A further category of cases 
where remission is possible is for "patent defects" in the award - 
non-compliance with the substantive award requirements of 
cogency, completeness, clarity and so on. However the tribunal's 
own powers to review the award are very narrowly construed - 
consistent with the common law principle that the tribunal having 
made the award is "functus officio" (having discharged its 
function) - and thus has no authority to alter its award without the 
consent of the parties unless there is a clear statutory authority to 
the contrary. 

165. The Model Law, by contrast, provides for a somewhat more 
limited power of remission and a somewhat broader power for the 
tribunal to review its own award, although otherwise the principle 
of "functus officio" is preserved. Specifically, the tribunal can 
correct clerical errors and the like and can interpret its award and 
make additional awards. The court on the other hand can only 
remit a matter to the tribunal in the context of a setting aside 
application if this could eliminate the grounds for setting aside. 
For instance a "patent defect" in the award would not be sufficient 
(although if this was sufficiently serious there would be no "award", 
leaving the solution in the tribunal's hands). On remission the 
tribunal itself must decide whether an amendment is actually 
necessary to eliminate the grounds for setting aside. Thus the 
tribunal's authority as the decision-maker is retained to a maximum 
extent. 

Ouestion 26 
Should a new Act provide for the power of a court to remit 
an award to the arbitrator, and if so on what terms? 

ENFORCEMENT OF THE AWARD 

Procedures available for enforcement 

166. Once the award is in a position to be enforced, the question 
of how to enforce it may arise. It does not always arise since if a 
party simply complies there is no need for enforcement. Nor is it 
necessary for recognition of the binding effect of the award in 
other proceedings (although the same conditions as for enforcement 
apply for recognition). However if there is a problem of 
enforcement, the need to be able to call on the courts to lend 
assistance arises, since (without the necessary powers of contempt 
and so on) the tribunal cannot enforce its own award. 



167. At common law the only method of enforcement is by an 
action on the award, effectively enforcing it as a contract. But the 
New Zealand Act provides for a simplified procedure of summary 
enforcement as if the award was a judgment of the court (and, 
further, the court can enter judgment in terms of the award, 
making it possible to enforce the award overseas under the foreign 
judgments schemes). The English and Australian Acts have 
enforcement provisions in much the same terms. Enforcement 
under the statutory provision, as at common law, is however 
discretionary. In particular the court will not enforce an award 
which is in excess of the tribunal's jurisdiction, or which fails to 
meet the requirements of cogency, completeness, certainty, finality 
and enforceability. 

168. The rules for enforcement of foreign awards - or at least 
those governed by the New York Convention - are somewhat 
different. The New Zealand 1982 Act guarantees equal treatment 
for "convention awards" (made in a convention country), but in fact 
enforcement is easier than for domestic awards. If a convention 
award is registered enforcement must issue unless certain defences 
are established. These are that - 

(a) a party lacked capacity to conclude the arbitration 
agreement or the agreement was invalid; 

(b) a party was not notified of the appointment of an arbitrator 
or of the arbitral proceedings or was otherwise unable to 
present its case; 

(C) the award went beyond what was referred; 

(d) the tribunal's composition or the arbitral procedure was not 
in accordance with the agreement of the parties or the law 
of the country where the arbitration took place; 

(e) the award has not yet become binding on the parties or has 
been set aside (by a competent authority in the country in 
which, or under the law of which, the award was made); 

(f) the subject matter of the dispute was not arbitral as 
determined by the court; or 

(g) the award is in conflict with public policy, again as 
determined by the court. 

169. The Model Law applies the same grounds for refusing 
recognition and enforcement to all awards coming within its scope. 
If this is extended to domestic and foreign domestic awards, as well 
as international awards, it provides a uniform system of 
enforcement based on minimal constraints. It is also consistent 
with the grounds for setting aside the award under the Model Law 
(with some variation to account for the possibility that the award 
may be foreign). Thus new grounds are not introduced at the 
enforcement stage, and a party is not prejudiced by not having 
actively sought to have the award set aside. There is still one 
important difference however: since non-enforcement can only 



prevent enforcement in the state where enforcement is sought, 
setting aside (which "kills" the award at the root) is given priority 
by providing for enforcement proceedings to be suspended if an 
application has been made to set aside the award. 

170. It is possible that the Model Law's grounds for refusing 
enforcement would have to be expanded in one respect (at least) for 
domestic arbitration to accommodate a similar expansion in the 
grounds for setting aside the award. That is, if error of law was 
made a ground for setting aside the award, consistency would 
require that it should be made a ground for refusing enforcement. 
Thus again a distinction might possibly be made between 
international and domestic arbitration. 

Question 27 
(1) What procedures should a new Act provide for 

judicial enforcement of an award? 
(2) What conditions should there be for enforcement to 

issue? Should a distinction be made between 
domestic and international arbitration? 

OTHER MATTERS 

Court-annexed and statutory arbitration 

171. The topic of compulsory arbitration - imposed on the 
parties by statute or by the court in the course of proceedings - has 
not yet been addressed in this review. It is questionable whether it 
should be considered at all since it is not really "arbitration" when 
the element of voluntary submission to the process is missing. Nor, 
arguably, can it be aligned to arbitration as a matter of principle 
when such a significant element is not present. At best it can be 
regarded as a statutory or judicial recognition of the advantages of 
arbitration as a form of alternative dispute resolution - with similar 
procedures and the opportunity to select an expert adjudicator. 
However since it is a recognised form of adjudication in New 
Zealand it will be dealt with now - as part of the somewhat larger 
topic of court-annexed and statutory arbitration. 

172. The New Zealand Act is indeed now unique among the 
arbitration models surveyed in itself providing for court-annexed 
arbitration. The provisions stem from the English 1854 Act, in 
England removed into the Supreme Court of Judicature 
Consolidation Act in 1925. Specifically: 

(a) The court can refer questions arising in the course of 
proceedings (other than criminal proceedings by the Crown) 
to a "referee" whose report it may adopt in whole or in part 
(and see also s.62 of the District Courts Act 1947). 

(b) A1 terna tively, the court can order that technical questions, 
or with the consent of the parties, any other questions of 
fact, be tried before an arbitrator agreed on by the parties 



or before an officer of the court (and see also District 
Courts Act ss.61 and 62A, although there the consent of the 
parties is always required). 

The provisions essentially enable the expertise of arbitrators to be 
drawn on to assist in court proceedings - in much the same way as 
referees, arbitrators and assessors under the English and various 
Australian courts statutes. As such, the provisions can be very 
useful for all those concerned. 

173. Nevertheless there is little in common between the forms 
of court-annexed arbitration noted above and the voluntary 
arbitration it is supposedly modelled on. The first form can hardly 
be called "arbitrati~n~~ even in the broadest sense since the referee 
does not have the power of decision: Papps v Canterbury Furnishers 
Ltd [l9591 NZLR 1037. The second form is closer to voluntary 
arbitration and indeed is voluntary if the parties agree to it and 
appoint the arbitrator themselves, but is subject to a separate 
statutory regime bringing it further within the court system, and 
leaving very little authority to the parties themselves. Thus s.16 
provides that the arbitrator is an officer of the court, the 
proceedings to be conducted according to court rules or as the court 
directs, and the decision is equivalent to a jury verdict. 

174. It may be questioned whether these forms of "arbitration" 
can be regarded as sufficiently close to the normal concept of 
arbitration to remain in an arbitration statute, especially if the 
statute itself moves closer to the contractual model. On the other 
hand, since the processes are valuable there may be a case for 
retaining them in some form. There could, for instance, be 
something equivalent to the English or Australian provisions for 
referees, arbitrators (although it might be better to avoid this 
terminology) and assessors in the Judicature Act and High Court 
Rules. Indeed it may be sufficient simply to expand the existing 
High Court Rules provisions regarding the taking of accounts and 
inquiries (rr.384ff). 

175. The New Zealand Act also provides for statutory 
arbitration, albeit indirectly, stating that the Act applies to 
arbitration under other Acts as if the arbitration were pursuant to a 
submission except insofar as this is inconsistent with the Act 
regulating the procedure (and see similarly the English and 
Australian Acts). There are a number of statutes which refer 
disputes or particular types of disputes to arbitration. A reasonably 
comprehensive list is appended to this paper. In most cases these 
are subject to the Arbitration Act - although the Labour Relations 
Act provisions for arbitration of disputes of interest provide an 
important exception, the rationale for which will not be 
re-examined here. 

176. Many of the statutory arbitration provisions are concerned 
with the relationship between individuals and government or local 
government (or in some cases between different government or 
local government bodies). If any overall aim can be discerned here, 
it seems to be to provide a dispute resolution mechanism which is 



simpler and less adversarial than going to court and provides 
greater practical expertise. However the question arises whether 
these aims could not more appropriately be served by referring such 
matters to administrative tribunals - since their function is much 
the same - as discussed in the Legislation Advisory Committee's 
recent Discussion Paper on Administrative Tribunals (Department 
of Justice, 1988). Indeed this is a question which might well be left 
to that Committee to recommend on. 

177. In other cases however the statutes in question establish 
statutory corporations or authorise the incorporation of private 
corporations outside the general scheme of the Companies 
legislation (though it is questionable whether they ought to continue 
to be excluded - a point raised in the Law Commissions's 
Preliminary Paper on Company Law (NZLC PPS, 1987). Here the 
arbitration provisions tend to be used to establish a method of 
dispute resolution between the corporation and its individual 
members, subscribers or security holders in much the same way as 
an arbitration clause might be found in a company's articles of 
association. There is some resemblance to voluntary arbitration 
here in terms of both form and function - in particular the 
enhancement of privacy and expertise. This suggests that there 
might be some advantages in retaining such forms of statutory 
arbitration as essentially analogous to voluntary arbitration. Indeed 
the arbitration is "voluntary" in the/ sense that the individual party 
can choose whether or not to become a member, subscriber or 
security holder of the body in question. 

178. There are still some differences however, which need to be 
addressed. In particular the New Zealand Arbitration Act makes it 
clear that it applies only to the extent it is not inconsistent with 
the statute providing for the arbitration. Thus, for instance, a 
court could not refuse a stay of proceedings, since there has already 
been a statutory determination in favour of arbitration. In addition 
some provisions of the 1938 Amendment Act are specifically 
excluded. Russell on Arbitration suggests that the exclusions 
supposedly relate to provisions which are either inherently 
inapplicable to statutory arbitrations, or would allow the court to 
override express provisions of the statute. However these would 
already be covered by the general reference to inconsistency - and 
moreover the list is not complete, referring only to certain 
provisions. To avoid unnecessary duplication the additional 
reference to specific exclusions could be dropped altogether (as for 
instance in the Australian Acts). Alternatively, and preferably if 
the aim is to make clear which of the normal provisions would be 
excluded, the general reference could be dropped in favour of a 
comprehensive list of specific exclusions, the selection itself based 
on an "inconsistency" criterion. 

179. Some care will have to be taken too in the drafting of any 
statutory provision in the arbitration legislation to indicate that the 
intention is to treat the statutory arbitration as equivalent to 
voluntary arbitration. The present provision in the New Zealand 
Act, for instance, applies the Act to statutory arbitrations "as if 



the arbitration were pursuant to a submission". But it does not 
actually exclude the court's ability to treat them as creatures of 
statute - and for instance exercise its powers of judicial review 
under the Judicature Amendment Act 1972. This means that a 
fundamental divergence could develop between voluntary and 
statutory arbitrations. Thus it may be preferable to state simply 
that the statutory provision for arbitration is "deemed to be an 
arbitration agreement" - as some of the specific statutory 
provisions for arbitration already do. 

question 28 
Should there be provision - in a new Act or elsewhere - for 
court annexed arbitration? - for statutory arbitration? If 
so in what terms? 



180. Although this is a preliminary paper for discussion and not a 
report representing the settled views of the Law Commission, we 
believe it is helpful for those responding to the paper to have an 
indication of our present (albeit tentative) opinion on the general 
direction of reform of New Zealand's arbitration laws. Such an 
indication is to be found in the paragraphs following, but we stress 
that it is in all respects subject to the weight and cogency of 
responses received to the paper, and to our further consideration of 
the issues. 

181. We have considered, directly or indirectly, a range of broad 
options. These might be summarised as - 

(a) repeal the present statutes: why have any statutes in this 
area at all? 

(b) retain the present statutes: is there any identifiable need 
or demand for change? 

(C) follow the improved English model: why not adopt the 
changes introduced there by the 1979 Act which have been 
grafted on to statutes which share a common origin (and 
terminology) with our own? 

(d) adopt the Australian model: why not give full recognition 
to the logic of trans-Tasman ties, not least the Closer 
Economic Relation Agreement, by adopting the modern 
uniform Australian legislation here? 

(e) adopt the UNCITRAL Model Law: why not take advantage 
of an international model which has already gained 
acceptance in relation to international arbitration in 
several comparable countries, and is applicable - perhaps 
with minor modification - to domestic arbitration? 

(f) create a new New Zealand statute: why not draw the very 
best elements from all the models on offer, and shape them 
into legislation specific to our own country but in line with 
the general approach taken in comparable countries? 

182. The main options discussed in Part I1 were (c), (d) and (e). 
We doubt that there is a real case for option (a) - repeal - but it 
serves to focus attention on the basic objective of legislation in this 
field. We believe that objective to be the support and strengthening 
of a method of dispute resolution separate from the ordinary courts 
which has been proved to be popular and effective. Although 
arbitration is founded on an agreement, the common law relating to 
arbitration agreements does not permit as effective a system as is 
possible when supported by legislative rules designed to enable the 



system to work in the absence of cooperation. Clarification of the 
law is another important objective. In any event New Zealand could 
not simply repeal its special foreign awards and international 
investment disputes statutes since they implement international 
obligations. 

183. We are also presently inclined to reject option (b) leaving 
the law as it is - except, perhaps, in the case of the Arbitration 
(International Investment Disputes) Act 1979. There may be an 
argument that the present law has worked well enough for those 
who have to apply it and that the factors which have led to change 
elsewhere are not applicable here. But at very least, the central 
arbitration statutes - the Arbitration Act 1908 and its 1938 
Amendment - are confusing in their structure, patchy in their 
content, and unclear in their language. More significantly, they 
represent a perhaps dated view of arbitration as very much subject 
to the control of the court. This is unsatisfactory if arbitration is 
to be promoted as a dispute resolution process based on the will of 
the parties. We doubt that there are good reasons for derogating so 
much from the principle of freedom of contract in this context. 
Similar considerations also lay behind the reforms that have taken 
place elsewhere. The focus there may have been on international 
arbitration (sometimes to the exclusion of domestic arbitration), 
but there seems to be no clear policy reason for treating domestic 
arbitration as essentially different. The models are by and large 
equally relevant to both forms of arbitration. 

184. The last option - to devise a completely new arbitration 
regime for New Zealand - cannot be rejected outright but the 
discussion of the selected models indicates that they already offer a 
wide range of ways of dealing with particular issues, and it is 
questionable how much further we should go. The advantages of 
having a model are obvious: the research and discussion already 
undertaken; the texts and commentaries available to provide 
greater understanding; the body of case law which builds up around 
it; and the promotion of greater regional and international 
harmonisation. The further the model is departed from the less 
these advantages become. But changes are not altogether 
excluded. The model is after all only a model, and it should be 
possible to make the changes necessary to adapt it to particular 
needs and circumstances - provided they do not depart from its 
overall philosophy. 

185. If those options are discounted, the question is what model 
to adopt. The English model does have a certain appeal as being the 
closest to the New Zealand tradition of arbitration - and yet 
providing for some liberalisation so that arbitration (in particular 
international arbitration) can be more effective. But the question 
is really whether it goes far enough in dealing with the problems of 
the existing regime. We doubt that it does, in particular 
considering the extent to which it leaves matters to the common 
law. 



186. The Australian model must also be considered carefully. 
Not only because of CER - although this is very important - but 
because it does provide a somewhat more coherent and 
comprehensive approach to arbitration than the English model. 
However the overall philosophy is not all that different, historically 
stemming from a basic distrust of arbitration and other private 
forms of dispute resolution. Further, as regards CER, Australia is 
about to adopt the UNCITRAL Model Law for international 
arbitration on an "opt out" basis. The Australian Acts will remain 
for domestic arbitration and for those international cases where the 
parties choose the domestic regime. Our tentative view for New 
Zealand is that the arguments in favour of avoiding a 
domestic/international dichotomy in our arbitration laws weigh 
against the adoption of a completely separate law for domestic 
arbitration. 

187. It may be clear by this stage that our present preference is 
to adopt the UNCITRAL Model Law, certainly for international 
arbitration. There are the obvious arguments of international 
harmonisation and CER in favour of it. More importantly it seems 
to strike the right balance between the interests of arbitral 
autonomy and judicial supervision (see in particular the discussion in 
Part I1 related to questions 6, 7, 11, 22, 25 and 27). Essentially the 
Model Law represents the clearest idea of arbitration as a form of 
dispute resolution which is based on private contract rather than 
public authority, and which is an alternative (rather than an 
adjunct) to the courts, though still subject to limited judicial 
supervision. This seems to us to be conceptually the soundest 
approach, as well as being the most conducive to arbitration as an 
effective technique for dispute resolution. Although the Model Law 
is itself restricted to written agreements (as is the present New 
Zealand Act), commercial arbitration and international arbitration, 
we think its approach is equally appropriate for other forms of 
consensual arbitration (see questions 2, 3 and 4). Therefore we 
would propose expanding the Model Law's scope of application to 
encompass these as well. 

188. There might have to be some changes to the Model Law for 
domestic arbitration at least. We have tried to indicate the 
possibilities in the course of formulating the issues. Mostly these 
come down to cases where - 
(a) because of the generally closer connection of domestic 

parties with national laws, a closer connection with national 
courts might be appropriate (questions 6, 25 and 27); 

(b) because domestic parties may have less experience of 
arbitration and lack support from arbitration institutions, 
supplementary terms might be included (questions 9, 13, 18, 
21, and 23). 

The second category calls only for a filling out of the Model Law's 
non-mandatory provisions. But the first category does require more 
far-reaching changes for domestic arbitration. In particular it may 



be argued that the court should be given an overriding discretion to 
refuse a stay of proceedings in the face of a valid and enforceable 
arbitration agreement, and that it should be allowed to review an 
arbitral award for error of law. Such changes (like the other 
changes suggested to supplement the Model Law) would bring it 
closer to the Australian Acts. Thus there could be a greater degree 
of harmonisation on the domestic level. 

189. On the other hand it may be argued that to give those 
additional powers of intervention to the court would take it too far 
from the Model Law's starting point of minimal court involvement. 
This is our tentative view. We are inclined to think that the closer 
connection with national laws is insufficient justification for 
making such a change - particularly if the consumer protection 
element is left to be dealt with at the more general level of 
contract law. At the same time we would question the need to 
restrict the supplementary provisions referred to above to domestic 
arbitration - since they may be of benefit to international parties 
as well. In any event, since the provisions would not be mandatory, 
international parties could contract out of them if they so wished - 
as indeed could domestic parties who did not require them. This 
suggests that the distinction between international and domestic 
arbitration could be dispensed with, leaving it to the parties in each 
case to adapt the Model Law to their own needs. 

190. If distinctions are made between international and domestic 
arbitration a great deal will hinge on the precise definition of 
"international". We have indicated that the Model Law's definition 
may not be ideal, and indeed it is questionable whether any 
definition could be. However somewhat greater flexibility can be 
achieved by allowing international parties the same choice as they 
will have in Australia (assuming the SCAG proposal for the Model 
Law is adopted) to opt out of the international regime and choose 
the domestic regime for their arbitration. The same flexibility can 
be allowed for in the domestic context if the parties there are 
allowed to opt into the international regime (as proposed by the 
Hong Kong Law Reform Commission). Thus the parties need not be 
prejudiced because they fall on one or other side of the necessarily 
somewhat arbitrary dividing line between "international" and 
"domestic" arbitration. Nor do we think the time for such choices 
would have to be restricted to after the dispute arises (as the Hong 
Kong Commission recommends for domestic parties contracting 
into the international regime). Particular problems of 
unconscionability and the like can be left to be dealt with under the 
general contract law, which is still developing in this respect. 

191. Among other matters that will have to be attended to is the 
fate of the provisions for court-annexed arbitration currently in the 
New Zealand Act, and the various provisions for statutory 
arbitration (see question 28). As indicated, our present view is that 
the former cannot really be regarded as arbitration but may be 
useful (and therefore should be retained in another form), and that 



in the latter case a distinction should be made between arbitrators 
effectively carrying out the function of administrative tribunals (in 
which case maybe they should be treated as such) and forms of 
statutory arbitration which are analogous to consensual arbitration, 
where there may still be a case for retaining them. 

192. There is also the important question of a statutory provision 
regarding arbitrability (question 5). This is something we are 
inclined to favour, since it can be used to reduce the restrictions on 
arbitration to a minimum. A related question is the reduction of 
other legislative obstacles to arbitration. We would advocate the 
repeal of s.8 of the Insurance Law Reform Act 1977, but are not so 
concerned about the restrictions on arbitration in the (now) 
Disputes Tribunals Act 1988 and statutes establishing specialised 
courts and tribunals - since here at least some of the advantages of 
arbitration are found in those courts and tribunals. 

193. Finally, regarding the statutes which implement the 
international conventions to which New Zealand is a party, (apart 
from the 1979 Act referred to already) the main concern is what 
should become of the Arbitration Clauses (Protocol) and the 
Arbitration (Foreign Awards) Act 1933 in the light of the 
Arbitration (Foreign Agreements and Awards) Act 1982. This has 
not been discussed at length in this paper, but we have indicated 
that the original intention was that the New York Convention 
should supersede the Protocol on Arbitration Clauses and the 
Convention on Foreign Awards. In the New Zealand case the earlier 
Act could be repealed (although the Protocol and Convention would 
remain part of our international obligations) and the few remaining 
outstanding territories still covered by it dealt with as if under the 
later regime. As far as the 1982 Act is concerned, we think its 
approach should be extended to non-Convention countries through 
the Model Law's equivalent provisions for recognition and 
enforcement of arbitral agreements and awards. The remaining 
significance of the New York Convention would be its application to 
"foreign domestic" agreements and awards. But it may even be that 
the Model Law provisions could be extended to cover these as well 
(replacing altogether the 1982 Act) thus removing any residual 
dichotomy in New Zealand's arbitration laws. 

194. In summary, the Law Commission's present opinion - based 
on the belief that party autonomy should receive greater emphasis, 
that the law can be made clearer and more accessible, and that a 
sound internationally developed model is available - is that New 
Zealand's arbitration laws might be broadly reformed as follows - 

(a) the 1908 Arbitration Act (as amended) to be replaced with 
legislation modelled on the UNCITRAL Model Law - 
perhaps with some additional modifications for domestic 
arbitration agreements (but preferably not); 

(b) arbitration at common law (presently appplicable to 
unwritten agreements) to be brought under the statutory 
regime; 



(C) the limits on arbitrability to be defined by statute in a 
minimal sense; 

(d) only such statutory arbitration as can be fully assimilated 
to consensual arbitration to remain under the arbitration 
regime; 

(e) the 1982 Arbitration (Foreign Agreements and Awards) Act 
to completely supersede the 1933 Act - and possibly both to 
be subsumed under the general regime; 

(f) the 1979 Arbitration (International Investment Disputes) 
Act to remain unchanged. 

195. Finally, we return to the importance of responses to this 
paper - on matters of fact as well as opinion - to assist us in 
deciding whether to confirm or depart from the present opinion. 
The next stage in this law reform process is heavily dependent on 
those interested in this area making their views known - in writing 
to the Commission in the first instance, although that may later be 
supplemented by oral discussion. 
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had originated under the corresponding provisions 
of this Act, and accordingly shall, where necessary, 
be deemed to have so originated. 

(b) All matters and proceedings commenced under any 
such enactment, and pending or in progress on the 
coming into operation of this Act, may be 
continued, completed, and enforced under this Act. 

This Act w n  citcndcd to Niur by S. 681 d the Nip: A n  1966. 
This Act was cxtended toTokclau by rcg. 2 ( I )  ol the lokrlau (New Zealand LW-) 

Regulations 1975 (S.R. 19751263). 
For lurthcr provisions dealing witharhitntion undrr this Act, sec: 
Animals Act 1967, 1. 42 
Apiaries Act 1969, S. 15 (2) 
Auckland Metropolitan Drainage Act 1960, S. 95 (2) 
Building Rnearch Levy Act 1%. 1. 6 (5) 
Co-operalive Freezing Companies Act 1960. 1. 9 (b) 
Hutt Vallcy D n i n y c  Act 1967. S. 83 (2) 
Mangawai b n d r  Empowering Act 1966. r. 6 (5) 
Marinc Famring Act 1971, S. 39 (5) 
Milk Act 1967. S. 46 (5) and S. 47 (2) 
Mining Act 1971. S. 86 (2) 
North Shore Dnjnagc Act 1963. r. 79 (2) 
Poultry Act, 1968, S. 10 
Tnuranga City Coundl and Mount Maunganui Borough Council (Taurangr 

Harbour Bridge) Empmcring ACI 1972. S. 24 
Tokoroa Agricultural and Putoral Assocjation Empowring Act 1968. r. 6 (2) 

2. Interpretation-In this Act, if not inconsistent with the 
context,- 

"Arbitrator" includes referee and valuer: 
"Court" means the Supreme Court, and includes a 

Judge thereof: 
"Rules of Court" means rules of the Court of Appeal, or 

of the Supreme Court, made by the proper authority 
under this Act 

"Submission" means a written agreement to submit 
present or future differences to arbitration, whether 
an arbitrator is named therein or not, or under which 
any question or matter is to be decided by one or 
more persons to be appointed by the contracting 
parties or by some person named in the agreement. 

Cf. 1890, No. 10, S. 3; 1906, No. 33, S. 2; Arbitration Act 
1950, S. 32 (U.K.) 

"Submission": s c t  
Animals ACI 1967, s. 42 
Apiaries Act 1969. I. 15 (2) 
CO-operative Frcczing Companies Act 1960, I. 9 (b) 
Hutt Vallcy Drainage Act 1967, S. 83 (2) 
Mangawai Lands Empowering Act 1966, 1. 6 15) 
Milk Act 1%7, r. 47 (2) 
Mining Act 1971, S. 86 (3) 
Nonh Shore Drainage Act 1963. S. 79 (2) 
Poultry Act 1968. 1. 10 
T o h m  Agricultural and Pastoral Asba t ion  Empowmng A n  1968. 1. 6 (2) 



Arbitration R.S. Vol. 1 R.S. Vol. 1 Arbitration Act 1908 

Rrferences by C o m t  Out of Court 

3. Submission to be i r r e v o c a b l e A  submission, unless a 
contrary intention is expressed therein, shall be irrevocable; 
rxcept by leave of the Court, and shall have the same effect in 
all respects as if made an order of Court. 

Cf. 1890, No. 10, S. 4; Arbitration Act 1950, S. I (U.K.) 
h to thc grounds lor setting a i d e  m a w d ,  see S. 12 (2) ol this Act. 
A- tn *ltc rllrctso: drath or ~ p t c y .  sec ss. 3 and 401 the Arbitration Amendment 

Act 1938. 
As to thc power of thr Coun to give rclid where an arbitrator i. not impartial or 

wlwrc the dispute rclrrrcd involve question. of baud, ace S. 16 ol the Arbitration 
Ammdrncnt Act 1931). 

4. Provisions implied i n  submissions--A submission, 
i~rlless a contrary intention is expressed therein, shall be 
tlcemed to include the provisions specified in the Second 
Schedule hereto, so far as they are applicable to the reference 
under the submission. 

Cf. 1890, No. 10, S. 5; Arbitration Act 1950, ss. 6, (8) (l),  
(2), l2 (l),  (21, 14, 15, 16, 18 ( l )  (U.K.) 

1.5. Power of Court to  stay proceedings where there is a 
submission-(l) If any party to a submission, or any person 
claiming through or under him, commences any legal 
proceedings in any Court against any other party to the 
submission, or any person claiming through or under him, in 
rclspect of any matter agreed to be referred, any party to those 
I(.pl procecdings may, at any time before filing a statement of 
d(:fcncc or a notice of intention to defend or taking any other 
stcp in the proceedings, apply to the Court in which the 
proceedings were commenced to stay the proceedings; and 
that Court may, if satisfied that there is no sufficient reason 
why the matter should not be referred in accordance with the 
submission, and that the applicant was at the time when the 
~rocccdings were commenced, and still remains, ready and 
willing to do all things necessary to the proper conduct of the 
;)l-t,itration, make an order staying the proceedings. 

(2) l 'he refusal by any Magistrate's Court of an application 
Ior a stay of proceedings under this section in any action 
u~lclcr the Magistrates' Courts Act 1947 shall not affect the 
right of the defendant in the action to have the action 
~~-;~nsfcrrrd to the Supreme Court under subsection (1) of 
sc,ction 43 of that Act or, as the case may require, to apply 
1111dcr subsection (2) of that section for an order that the 
action be so transferred, and in any such case the time 
~wrscribed under that Act for giving notice under the said 

section 43 shall not begin to run until the stay of proceedings 
is refused.] 

Cf. Arbitration Act 1950, S. 4 (1) (U.K.) 
This section war substituted lor the orie;nal I. 5 by s. 2 d the Arbitration Amendment 

Act 1952. 
Aa to the stay of Court pmeedings in r e p c t  ol rmttcn referred to arbitration under 

mmmcrdal agrccmcnts. see S. 3 of the Arbitration Clausa (Pmtocol) and the 
Arbitration (Foreign Awards) Act 1933. 

6. A p p i n t m e n t  of arbitrator or umpire-(l) In  any of 
the following cases: 

(a) Where a submission provides that the reference shall be 
to a single arbitrator, and all the parties do not 
concur in the appointment of an arbitrator; or 

(b) Where an appointed arbitrator fails to act, or is or 
becomes incapable of acting, or dies, and the 
submission does not show that it was intended that 
the vacancy should not be supplied, and the parties 
do not supply the vacancy; or 

(c) Where the parties or 2 arbitrators are at  liberty to 
appoint an umpire [or a third arbitrator] [or where 
2 arbitrators are required to appoint an umpire] 
and do not appoint one; or 

(d) Where an appointed umpire or third arbitrator fails to 
act, or is or becomes incapable of acting, or dies, 
and the submission does not show that it was 
intended that the vacancy should not be supplied, 
and the parties or arbitrators do not supply the 
vacancy,- 

any party may serve the other party or the arbitrators, as the 
case may be, with a written notice to appoint an arbitrator or 
umpire [or a third arbitrator]. 

(2) If the appointment is not made within 7 days after the 
service of the notice, the Court may, on application by the 

arty who gave the notice, appoint an arbitrator or umpire 
or a third arbitrator], who shall have the like powers to act in P 

the reference and make an award as if he had been appointed 
by consent of all parties. 

Cf. 1890, No. 10, S. 7; Arbitration Act 1950, S. 10 (U.K.) 
The words "or n third arbitrator" were inscrtd in 3 place by S. 2 ol the Arbitration 

Amcndmcnt Act 1915. The* words were previously in the Arbitration Amendment Act 
1890. 

In subs. (I) (c) the words "or wherc 2 arbitnton arc rquired to appoint an umpire" 
wcrc inrertcd by S. 7 (2) of the Arbitration Amendment Act 1938. 

For provisions as to the nppoinmcnt ot 3 arbitnton, see S. 6 of the Arbitration 
Amcndmcnt Act 1938. 
Aa to umpires, *cc a. 7 d the Arbitration Amcndmcnt Act 1938. 
As to a vurtec company being appointed arbitrator or umpire, see as. 7 and I I of the 

T-..n. Pnmnrn:-. 4". 1 x 7  
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7. Power fo r  parties t o  supply vacancy-(l) Where a 
subinission provides that the reference shall be to 2 
arbitrators, one to be appointed by each party, then, unless 
the submission expresses a contrary intention,- 

(a) If either of the appointed arbitrators fails to act, or is or 
becomes incapable of acting, or dies, the party who ' 

appointed him may appoint a new arbitrator in his 
place; arid 

(b) If one party fails to appoint an arbitrator, either 
originally or by way of substitution as aforesaid, for 
7 days after the other party, having appointed his 
arbitrator, has served the party making default with 
notice to make the appointment, the party who has 
appointed an arbitrator may appoint that arbitrator 
to act as sole arbitrator in the reference, and his 
award shall be binding on both parties as if he had 
been appointed by consent. 

(2) The Court may set aside any appointment made in 
pursuance of this section. 

Cf. 1890, No. 10, S. 8; Arbitration Act 1950, S. 7 (U.K.) 
h to the powcn d thc Coun w h m  an arbimtor is rrmovcd. sec S. 5 d the 

Arbilration Amendtnent An 1938. 

B. Powers of arbitrator-The arbitrators or umpire 
acting under a submission may, unless the submission 
expresses a contrary intention,- 

(a) Administer oaths to the parties and witnesses 
appearing; and 

(b) Repealed by S. 21 of tfte Arbitration Arnmdmmt Act 1938. 
(c) Correct in an award any clerical mistake or error 

arising from any accidental slip or omission. 
Cf. 1890, No. 10, S. 9; Arbitration Act 1950, ss. 12 (3), 17 

(U.K.) 

9. Witnesses .may be subpoenaed-Any party to a 
sub~nission may sue out a writ of s u b p m  ad hstificandurn, or a 
writ of subpoena ducts ttcum, but no person shall be compelled 
under any such writ to produce any document which he could 
not be compelled to produce on the trial of an action. 

Cf. 1890, No. 10, S. 10; Arbitration Act 1950, S. 12 (4) 
(U.K.) 

10. Power to  enlarge time for  making award-The time 
for making an award may from time to time be enlarged by 

order of the Court, whether the time for making the award 
has expired or  not. 

Cf. 1890, No. 10, S. 11; Arbitration Act 1950, S. 13 (2) 
(U.K.) 

l l. Power to  remit award-(l) In all cases of reference to 
arbitration the Court may from time to time remit the matters 
referred, or any of them, to the reconsideration of the 
arbitrators or umpire. 

(2) Where an award is remitted the arbitrators or umpire 
shall, unless the order otherwise directs, make their award 
within 3 months after the date of the order. 

Cf. 1890, No. IQ, S. 12; Arbitration Act 1950, S. 22 
(U.K.) 

Sec S. 8 d the Arbitration Amcttdment Act 1938 as to the u s e d  due dilpatcb. and 
power m n d e  an award at any time. 

12. Power t o  remove arbitrator or set aside award- 
(1) Where a n  arbitrator or umpire has misconducted himself 
[or the proceedings] the Court may remove him. 

(2) Where an arbitrator or umpire has misconducted 
himself [or the proceedings], or any arbitration or award has 
been improperly procured, the Court may set the award 
aside. 

Cf. 1890, No. 10, S. 13; Arbitration Act 1950, S. 23 ( l ) ,  
(2) (U.K.) 

The words "or the promdings" wcrr inserted in rubs. ( I )  and (2) by S. 17 of the 
Arbitration Amcndmcnt Act 1938. 

A. to the rcmval  ol an arbitrator who d m  not use duc dispatch, set 1. 8 of the 
Arbitration Amendment Act 1938. 

A. to the powers of the Court where m arbitrator is removed, sec l. 5 d the 
Arbitration Amendment A n  1938. 

A. to the p w c n  d thcCoun whcrc an arbitrator is not impartial or whcrc 8 question 
d I d  is tnvolved, see S. 16 d the Arbitration Amcndmcnt Act 1938. 

13. Enforcing award-An award on a submission may, 
by leave of the Court, be enforced in the same manner as a 
judgment or order to the same effect. 

Cf. 1890, No. 10, S. 14; Arbitration Act 1950, S. 26 
(U.K.) 

As to the mtty  d judgment i n  t e r n  of an award, set a. 12 d the Arbitration 
Amendment Act 1938. 

As to thc cnlorccmcnt d an award (not being a loreign award) in other muntries. set 
the Reciprocal Enlorccmcnt d J u d p c n e  Act 1934. 

AY to enforcing a lorcign award. sec S. 5 d the Arbitration Clause (Rotaol) and the 
Arbitration (Foreign Awards) Act 1933. 
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. R~/erences Under Order of Court 
14. Reference for report-(l) Subject to rules of Court 

ilttd to any riglit to have particular cases tried by a jury, the 
C:ourt or a Judgc may refer any question arising in any cause 
or rrtatter (other than a criminal proceeding by the Crown) 
fot iriquiry or report to any official or special referee. 

('L) 'l'he rcport of such official or special referee may be 
;~tlopted wllolly or partially by the Court or a Judge, and if so 
 c cl opted may be enforced as a judgment or order to the same 
cllcct. 

Cf. Suprcrne Court of Judicature (Consolidation) Act 
1925, S. 88 (U.K.) 

15. Power to refer in  certain cases--In any cause or 
r~~;kttcr (other than a criminal proceeding by the Crown),- 

(a) If all the parties interested who are not under disability 
consent; or 

(t)) If the question in dispute consists wholly or in part of 
matters of account; or 

(c) If the cause or matter requires any prolonged 
examination of documents, or any scientific or local 
investigation, which cannot in the opinion of the 
court or a Judge conveniently be made before a jury 
or conducted by the Court through its other 
ordinary officers,- 

111r Court may at any time order the whole cause or matter, or 
;ttiy question or issue of fact arising therein, to be tried before 
att arbitrator agreed on by the parties, or before an officer of 
tllc Court. 

Cf. 1890, No. 10, S. 15; Supreme Court of Judicature 
(Consolidation) Act 1925, S. 89 (U.K.) 

16. Powers and  remuneration of arbitrators-(l) In  all 
rascs of reference to an arbitrator under an order of the Court 
in any cause or matter the arbitrator shall be deemed to be an 
ollicrr of the Court, and shall have such authority, and shall 
cotlduct thc reference in such manner, as is prescribed by 
rltlcs of Court, and, subject thereto, as the Court directs. 

(2) The report or award of any arbitrator on any such 
rrfcrence shall, unless set aside by the Court, be equivalent to 
tltc verdict of a jury. 

(3) Thc remuneration to be paid to any arbitrator to whom 

any matter is referred under order of the Court shall be 
determined by the Court. 

Cf. 1890, No. 10, S. 1% Supreme Court of Judicature 
(Consolidation) Act 1925, S. 90 (U.K.) 

17. Court to  have powers as  i n  references by consent- 
The Gourt shall, as to references under order of the Court, 
have all the powers conferred by this Act on the Court as to 
references by consent out of Court. 

Cf. 1890, No. 10, S. 17; Supreme Court of Judicature 
(Consolidation) Act 1925, S. 91 (U.K.) 

18. Court of Appeal to  have powers of Court-The 
Court of Appeal shall have all the powers conferred by this 
Act on the Court under the provisions relating to references 
under order of the Court. 

Cf. 1890, No. 10, S. 18; Supreme Court of Judicature 
(Consolidation) Act 1925, S. 92 (U.K.) 

General 
19. Power to  com I attendance of witness i n  any part 

of New Zealand, a n g o  order prisoner to attend-(l) The 
Court may order that a writ of subpoena ad testijicandum or of 
subpoena duces t e a m  shall issue to compel the attendance before 
any arbitrator or umpire of a witness wherever he may be in 
New Zealand. 

(2) The Court may also, by order in writing under the hand 
of a Judge, require a prisoner to be brought up for 
examination before any arbitrator or umpire, and such order 
shall operate and be obeyed in like manner in all things as a 
writ of habeas corpus ad tcstificandum issued out of the Court. 

Cf. 1890, No. 10, S. 19; Arbitration Act 1950, S. 12 (4). 
(5) (U.K.) 

20. Repealed by S. 21 of the Arbitration Amendment Act 1938. 

21. Costs-Any order made under this Act may be made 
on such terms as to costs, or otherwise, as the authority 
making the order thinks just. 

Cf. 1890, No. 10, S. 21; Arbitration Act 1950, S. 28 
(U.K.) 

See also r. I 4  of the Arbitration Amendment Act 19U) 



22. Arbitrator or umpire entitled to remuneration-An 
;ttl)itrator or utnpire shall be entitled to a reasonable 
I t.rl~uner:~tion for his services as such arbitrator or umpire, 
;111tl if  the parties to the submission do not agree as to the 
al l tount  to be paid, or as to the mode and time of payment, a 
Jurlgc may, on a summary application to him for that 
11111j)osc, lix and determine all or any of such matters. 

Cf. 1890, No. 10, S. 22 
.\r I-. tlar t ;axrab,~  1 4  an arbitrator's or -plc's Ins, KC a. 15 d the Arbitration 

\ ~ r t ~ ~ ~ ~ l v x ~ ~ ~ ~ l  ,\cl 19'38. 
Srr :~l,o S. It (2) 01 tlnr Arbitration Amendment Act 1938, u toarbiurtorsor umpim 

~,II,, rrr rr,ursrcd lor Iailurr to use all reuonablc dispatch. 

23. Power to make rules-Rules may from time to time 
111. 111ade in the manner prescribed by the Judicature Act 1908 
f r ~ t  111e purpose of giving effect to this Act in the Court of 
A I J ~ J C ~ I  of the Suprerne Court. 

C:(. 1890, No. 10, S. 23 
1 ltc mannrr 01 making r u l n  is now prcroibcd by she Jud ia~urc  Amcndmen~ Am 

1'1 to 
\rc also r 7 (3) ol thc Arbitration Clawn (Rotocd) md the Arbitration (Foreign 

\\<;\rdr) Acl 1933 

2.1. Crown to be bound-This Act shall apply to any 
at 1,itration to wliicl~ [Her Majesty], in right of the Crown, is a 
pi11 I).; but t~otliing herein shall empower the Court to order 
ally ~xocmdi~~gs  to which [Her Majesty] is a party, or any 
q~~t.s~ion or issue in any such proceedings, to be tried before 
ally ;trbitrator or officer without the consent of the Attorney- 
Gt.~~t:raI. . . . 

Cf. 1890, No. 10, S. 25; Supreme Court of Judicature 
(Consolidation) Act 1925, S. 96 (U.K.); Arbitration 
Act 1950, S. 30 (U.K.) 

lltc words "or shall alfccl the law u IO mu payable by the Crown" m m  omitted 
1 t e n n n  ~lnis section by s. 21 of the Arbimtion Amcndmni A n  1938. 

1 1 % ~  rclcrcnce to Htr htajnry h a  been updated han a rdrrmcc m His Usjury. 

25. Application of Act to references under statutory 
powers-'J'his Act applies to every arbitration under any Act 
passcd before or after the coming into operation of this Act as 
if tltc. arbitration were pursuant to a submission, except in so 
far ;IS this Act is inconsistent with the Act regulating the 
arl~i~ration, or with any rules or procedure authorised or 
rccr~~niscd by that Act. 

(3. 1890, No. 10, S. 26; Arbitration Act 1950, S. 31 
(U.K.) 

9.r also S. M ol the Arbitration Amedmmt Act 1938. 

SCHEDULES 

Section 1 (2) FIRST SCHEDULE 
ENACTMENTS CONSOLIDATED 

1890, No. 10-The Arbitration Act 1890. 
1906, No. 33-The Arbitration Act Amendment Act 1906. 

Section 4 SECOND SCHEDULE 
PROVISIONS TO BE IMPLIED IN SUBMISSIONS 

1. If no other mode of reference is provided, the reference shall be to a 
sin Ie arbitrator. 82. If the reference is to 2 arbitrators, the 2 arbitrators shall appoint an 
umpire immediately after they are themselves appointed.] 

3. Reproled by S. 21 of the Arbitralion Ammdmmf Ad 1938. 
4. I1 the arbitrators . . . have delivered~to any party to the submission, 

or to the umpire, a notice in writing stating that they cannot agree, the 
umpire mayforthwith enter on the reference in lieu of the arbitrators. 

5.  Rrp~oled by S. 21 of the Arbitration Ammdmmf Art 1938. 
6. The parties to the reference, and all persons claiming through them 

respectivdy. shall, subject to an; legal objection, submit io be examined 
bv the arbitrators or umoire on oath in relation to the matters in dispute. 
.&d shall, subject as af&said, produce before the arbitrators or umpire 
all books, deeds, papers, accounts, writings, or documents within their 
possession or power that may be required or called for, and do all such 
other things as during the proceedings on the relercnce the arbitrators or 
umpire may require. 

7. The witnesses on the reference shall, if the arbitrators or umpire 
think fit, be examined on oath. 

8. The award made by the arbitrators or umpire shall be final and 
binding on the parties and the persons claiming under them respectively. 

9. The costs o( the reference and award shall be in the discretion of the 
arbitrators or umpire, wi~o may direct to and by whom and in what 
amount those costs or any part thereof shall be paid, and may tax or settle 
the amount of costs to be so paid or any part thereof, and may award wsts 
to be paid as between solicitor and client. 

[IO. The arbitrators or umpire shall have the same power as the Court 
to order specific performance of any contract other than a wntract 
relating to land or any interest in land. 

[[IOA. The arbitrators or umpire shall have the same power as the 
Court to exercise any of the powers conferred by section 6 or section 7 of 
the Contractual Mistakes Act 1977.11fi 

l I. The arbitrators or umpire may, ~f they think fit, make an interim 
award.] /' '(82) I R.S. p IW 
-D S C I I E D N  CL- IeA. AMUD bv S. 1411 d I979 

No. I 1  (Cmtr.nun1 Rcnrdin  AO 1919; ud 1- I r a n  1/4/63) 3. 11 
d 1981 NO, I31  (CODI~CU (?dvby) A- l9l11. t w n  r r  d a u n  .* 1011~.  - 

-I*.. SubCd ta ud*. Y d h Cnmn.1  R.r.d*. A d  

2 ::%:%;:m::$?"h'2::.dT Si.='..': 
1 ,L) 1 (ll, ..d 9 * t b t  L b  

iw. 11. vrlmun r u v k  &I1 L.?. N. m u  Wr-r r 
e. cou. U cnerdu u p  d Ur pr.n rrf*n.d by rdn I * 
IL. c.nb.r(. ~r( . lht  An I-&" 
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THE ARBITRATION AMENDMENT ACT 1915 

1915, No. 13 

An Act to amend the Arbitration Act 1908 
[S Augurt 1915 

1. Short Title-This Act may be cited as the Arbitration 
Amendment Act 1915, and shall form part of and be read 
together with the Arbitration Act 1908. 

2. ( l )  This subsection amended S. 6 of the principal Act. 
(2) This section shall be deen~ed to have been in operation 

as from the commencement of the Arbitration Act 1908. 

THE ARBITRATION CLAUSES (PROTOCOL) 
AND THE ARBITRATION (FOREIGN 

AWARDS) ACT 1933 

1933, No. 4 

An Act to give effect in  New Zealand (1) to a protocol on 
arbitration clauses signed on behalf of His Majesty at  a 
meeting of the Assembly of the League of Nations held 
on the 24th day of September 1923; and (2) to a 
convention on the execution of foreign arbitral awards 
signed on behalf of His Majesty on the 26th day of 
September 1927 [28 October 1933 

WHEREAS the protocol on arbitration clauses (the terms of 
which are set forth in the First Schedule hereto) was signed at 
Geneva on behalf of His Majesty at a meeting of the Assembly 
of the League of Nations held on the 24th day of September 
1923, and was ratified by His Majesty in respect of the 
Dominion of New Zealand on the 9th day of June 1926: And 
whereas the convention on the execution of foreign arbitral 
awards (the terms of which are set forth in the Second 
Schcdule hereto) was signed at  Geneva on behalf of His 
Majesty on the 26th day of September 1927, and was ratified 
by I-Iis Majesty in respect of the Dominion of New Zealand on 
the 9th day of April 1929: And whereas in order that the said 
protocol and convention respectively should have fulh effect in 
New Zealand it is expediknt that provision be made as 
hereinafter appearing. 

R.S. Vol. I Arbitration Clauses (Pmloml) and the Arbitration 109 
(Foreign Awards) Act 1933 13 

I. Short Title--(I) This Act may be cited as the 
Arbitration Clauses (Protocol) and the Arbitration (Foreign 
Awards) Act 1933. 

(2) Th.is Act shall be read together with and deemed part of 
the Arb~tration Act 1908 (hereinafter referred to as the 
principal Act). 

PART I 
PROTOCOL ON ARBITRATION CLAUSES 

2. Interpretation-In this Part of this Act the expression 
"the said protocol" means the protocol the terms of which are 
set forth in the First Schedule hereto. 

I 1 I . I  
" (82) 1 R.S. p. 108 

67-85 ' S. 3 of (bd 'Arblhallon Claws (Prolocol) .nd (be ~ b l h a ~ o .  (Fordgo 
Awsrds) A d  1933. ' RPW by S. 14 of 1982 No. 21. I l , .  t 

I. ' , a  4 I 1  
I , , ,  a t  S + . '  r 

proceedings. 

PART I1 

ENFORCEMENT OF FOREIGN ARBITRAL AWARDS 
[4. Application of Part 11-(1) This Part of this Act 

applies to any award made after the 28th day of July 1924,- 
(a) In pursuance of an agreement for arbitration to which 

the protocol set out in the First Schedule to this Act 
applies; and 

(b) Between persons of whom one is subject to the 
jurisdiction of one of the Powers which the 
Governor-General, being satisfied that reciprocal 
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provisions have been made, by Order in Council 
declares to be parties to the said Convention, and of 
whom the other is subject to the jurisdiction of 
another of those Powers; and 

(C) In one of such territories as the Governor-General, 
being satisfied that reciprocal provisions have been 
made, by Order in Council declares to be territories 
to which the said Convention applies,- 

and an award to which this Part of this Act applies is in this 
Part referred to as a foreign award. 

(2) Every Order in Council made in the United Kingdom 
under section 1 of the Arbitration (Foreign Awards) Act 
1930 of the Parliament of the United Kingdom which is in 
force in New Zealand at the date of the commencement of this 
scction shall be deemed to have been duly made under the 
provisions of this Act, but the Governor-General may, by 
Order in Council, declare that any such first-mentioned 
Order in Council shall cease to have effect as part of the law of 
New Zealand.] 

Cf. Arbitration Act 1950, S. 35 (U.K.) 
'I'his scction vu substituted for the origirul S. 4 by S. 2 of the Arbitration ciausa 

(I'rotocol) and the Arbitration (Forcign Awards) Amendment Act 1957. 

5. Effect of foreign awards--(l) A foreign award shall, 
subject to the provisions of this Part of this Act, be 
enforceable in New Zealand either by action or under the 
provisions of section 13 of the principal Act. 

(2) Any foreign award which would be enforceable under 
this Part of this Act shall be treated as binding for all 
purposes on the persons as between whom it was made, and 
may accordingly be relied on by any of those persons by way 
of defence, set off, or otherwise in any legal proceedings in 
New Zealand, and any references in this Part of this Act to 
enforcing a foreign award shall be construed as including 
references to relying on an award. 

Cf. Arbitration Act 1950, S. 36 (U.K.) 

6. Conditions fo r  enforcement of foreign awards- 
( I)  In order that a foreign award may be enforceable under 
this Part of this Act it must have- 

(a) Been made in pursuance of an agreement for 
arbitration which was valid under the law by which 
it was governed; 

(b) Been made by the tribunal provided for in the 
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agreement or constituted in manner agreed upon by 
the parties; 

(c) Been made in conformity with the law governing the 
arbitration procedure; 

(d) Become final in the country in which it was made; 
(c) Been in respect of a matter which may lawfully be 

referred to arbitration under the law of New 
Zealand,- 

and the enforcement thereof must not be contrary to the 
public policy or the law of New Zealand. 

(2) Subject to the provisions of this subsection, a foreign 
award shall not be enforceable under this Part of this Act if 
the court dealing with the case is satisfied that- 

(a) The award has been annulled in the country in which it 
was made; or 

(b) The party against whom it is sought to enforce the 
award was not given notice of the arbitration 
proceedings in sufficient time to enable him to 
present his case, or was under some legal incapacity 
and was not properly represented; or 

(c) The award does not deal with all the questions referred 
or contains decisions on matters beyond the scope of 
the agreement for arbitration: 

Provided that, if the award does not deal with all the 
questions referred, the Court may, if it thinks fit, either 
postpone the enforcement of the award or order its 
enforcement subject to the giving of such security by the 
person seeking to enforce it as the Court may think fit. 

(3) If a party seeking to resist the enforcement of a foreign 
award proves that there is any ground other than the non- 
existence of the conditions specified in paragraphs (a), (b), 
and (c) of subsection (1) of this section, or the existence of the 
conditions specified in paragraphs (b) and (c) of subsection 
(2) of this section, entitling him to contest the validity of the 
award, the Court may, if it thinks fit, either refuse to enforce 
the award or adjourn tne hearing until after the expiration of 
such period as appears to the Court to be reasonably 
sufficient to enable that party to take the necessary steps to 
have the award annulled by the competent tribunal. 

Cf. Arbitration Act 1950, S. 37 (U.K.) 

7. Evidence--(l) The party seeking to enforce a foreign 
award must p r o d u c c  

(a) The original award or a copy thereof duly authenti- 
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cated in manner required by the law of the wuntry 
in which it was made; and 

(l>) Evidence proving that the award has become final; and 
(c) Such evidence as may be necessary to prove that the 

award is a foreign award and that the conditions 
mentioned in paragraphs (a), (b), and (c) of 
subsection (1) of the last foregoing section are 
satisfied. 

(2) In any case where any document required to be 
produced under subsection (1) of this section is in a foreign 
language, it shall be the duty of the party seeking to enforce 
the award to produce a translation certified as correct by a 
diplomatic or consular agent of the country to which that 
party belongs, or certified as correct in such other manner as 
may be sufficient according to the law of New Zealand. 

(3) Subject to the provisions of this section, rules of Court 
may be made in accordance with the Judicature Act 1908 
with respect to the evidence which must be furnished by a 
party seeking to enforce an award under this Part of this Act. 

Cf. Arbitration Act 1950, S. 38 (U.K.) 

8. Meaning of "final award9'-For the purposes of this 
Part of this Act an award shall not be deemed final if any 
proceedings for the purpose of contesting the validity of the 
award are pending in the country in which it was made. 

Cf. Arbitration Act 1950, S. 39 (U.K.) 

9. Saving-Nothing in this Part of this Act shall- 
(a) Prejudice any rights which any person would have had 

of enforcing in New Zealand any award or of 
availing himself in New Zealand of any award if this 
Part of this Act had not been enacted; or 

(h) Apply to any award made on an arbitration agreement 
governed by the law of New Zealand. 

Cf. Arbitration Act 1950, S. 40 (U.K.) 
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SCHEDULES 

FIRST SCHEDULE 

PROTOCOL ON ARBITRATION CLAUSES 
THE undersigned, being duly authorised, declare that they accept, on 
behalf of the countries which they represent, the following provisions: 

I. Each of the Contracting States recognises the validity of an 
agreement whether relating to existing or future differences between 
parties subject respectively to the jurisdiction of different Contracting 
States by which the parties to a contract agree to submit toarbitration all 
or any differences that may arise in connection whith such contract 
relating to commercial matters or to any other matter capable of 
settlement by arbitration, whether or not the arbitration is to take place in 
a wuntry to whose jurisdiction none of the parties is subject. 

Each Contracting State reserves the right to limit the obligation 
mentioned above to contracts which are considered as commerical under 
its national law. Any Contracting State which avails itself of this right will 
notify the Secretary-General of the League of Nations, in order that the 
other Contracting States may be so informed. 

2. The arbitral procedure, including the constitution of the arbitral 
tribunal, shall be governed by the will of the parties and by the lawof the 
wuntry in whose territory the arbitration takes place. 

The Contracting States agree to facilitate all steps in the procedure 
which require to be taken in their own territories, in accordancc with the 
provisions of their law governing arbitral procedure applicable to existing 
differences. 

3. Each Contracting State undertakes to ensure the execution by its 
authorities and in accordance with the provisions of its national laws of 
arbitral awards made in its own territory under the preceding articles. 

4. The tribunals of the Contracting Parties, on being seized of a dispute 
regarding a contract made between persons to whom Article I applies and 
including an arbitration agreement, whether referring to present or future 
differences, which is valid in virtue of the said article and capable of being 
carried into effect, shall refer the parties on the application of either of 
them to the decision of the arbitrators. 

Such reference shall no( prejudice the competence of the judicial 
tribunals in case the agreement or the arbitration cannot proceed or 
become inoperative. 

5. The present protocol, which shall remain open for signature by all 
States, shall be ratified. The ratifications shall be deposited as soon as 
possible with the Secretary-General of the League of Nations, who shall 
notify such deposit to all the signatory States. 

6. The present protocol shall come into force as soon as 2 ratifications 
have been deposited. Thereafter it will take effect, in the case of each 
Contracting State, I month after the notification by the Secretary-General 
of the deposit of its ratification. 

7. The present protocol may be denounced by any Contracting State on 
giving one year's notice. Denunciation shall be effected by a notification 
addressed to the Secretary-General of the League, who will immediately 
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tra~~crnit copies of s u d ~  notification to all the other signatory States and 
infor111 them of the datc on which it was received. The denunciation shall 
lakr rffcct one year alter the datc on which it was notified to the Sewetary- 
Cclrrral, and shall operate only in respect of the notifying State. 

R. llrc Contractil~g States may declare that their acceptance of the 
prccrnt protocol does not include any or all of the under-mentioned 
territorirs-that is to say, their colonia, overseas possessions or 
tcr~ilorie~, protectorates, or the territories over which they arercise a 
manclatc. 

'llre said States may subsequently adhere separately on behalf of any 
tcrrilc~ry thus cxcludd. I h e  SecretatyGencral of the League of Nations 
shall bc informed as soon as possible of such adhesions. He shall notify 
suclr adhesions to all signatory Slate. They will take effect one month 
after the notification by the Secretary-General to all signatory Stata. 

l ' l ~ c  Contracting States may also denounce the protocol separately on 
behalf of any of the territories referred to above. Artide 7 applies to such 
denunciation. - 

SECOND SCHEDULE 
CONVEKTION ON THE EXECUTION OF FOREIGN AREI- AWARDS 

l 
IN tlre territories of any High Contracting Party to which the present 
convc~ltion applies, an arbitral award made in pursuance of an 
agrecnlcnt, whether relating to existing or future differences (hereinafter 
called "a submission to arbitration") coverad by the Rotocol on 
Arbitration Clauses, opened at Geneva on September 24th, 1923, shall be 
rcw~nised as binding and shall be enforced in armdance with the rules 
of thc procrdure of the territory wherc the award is relied upon, provided 
that the said award has been made in a territory of one of the High 
Contracting Parties to which the present convention applies and between 
persons who arc subject to the jurisdiction of one of the High Contracting 
Partics. 

To obtain such recognition or enforcement, it shall, further, be 
necrssary- 

(a) That the award has been made in pursuance of a submission to 
arbitration which is valid under the law applicable thereto: 

(b) 'Ihat the subject matter of the award is capable of settlanent by 
arbitration under the law of the -try in which the award is 
sought to be relied upon: 

(C) Illat the award has been made by the arbitral tribunal provided for 
in the submission to arbitration, or constituted in the manner 
agreed upon by the parties and in conformity with the law 
governing the arbitration p d u r e :  

(d) 'Ihat the award has become final in the country in which it has been 
madc, in the sense that it will not be wnsidcrul as such if it is 
open to opposition, appel or pmmroi cn m s a t i m  (in the countries 
where such forms of procedure exist) or if it is p w e d  that any 
proceedings for the purpoae of contesting the validity of the 
award are pending: 

(c) .l'hat the recognition or enforcement d the award is not wntraq to 
the public policy or to the prinaples of the law d the country in 
which it is sought to be relied upon. 
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Article 2 
Even if the conditions laid down in Article I hereof are fulfillrd, 

recognition and enforcement of the award shall be refused if the Court is 
satisfied- 

(a) That the award has been annulled in the country in which it was 
made: 

(b) That the party against whom it is sought to use the award was not 
given notice of the arbitration proceedings in sufficient time to 
enable him to present his case; or that, being under a legal 
incapacity, he was not properly represented: 

(c) That the award does not deal with the differences contemplated by 
or falling within the terms of the submission to arbitration or 
that it contains decisions on matters beyond the scope of the 
submission to arbitration. 

If the award has not covered all the questions submitted to the arbitral 
tribunal, the competent authority of the country. where recognition or 
enforcement of the award is sought can, if it think fit, postpone such 
recognition or enforcement or grant it subject to such guarantee as that 
authority may decide. 

Article 3 
If the party against whom the award has been madc proves that, under 

the law governing the arbitration procedure, there is a ground, other than 
the grounds referred to in Article I (a) and (c), and Artide 2 (b) and (c), 
entitling him to contest the validity of the award in a Court of law, the 
Court may, if it thinks fit, either refuse recognition or enforcement of the 
award or adjourn the consideration thereof, giving such party a 
reasonable time within which to have the award annulled by the 
competent tribunal. 

Article 4 

The party relying upon an award or claiming its enforcement must 
supply, in particular: 

(I) The original award or a copy thereof duly authenticated, according 
to the requirements of the law of the country in which it was 
madc: 

(2) Documentary or other e-idence to prove that the award has become 
final, in the sense r.efined in Article I (d), in the country in 
which it was mad .: 

(3) When necessary, documentary or other evidence to prove that the 
conditions laid down in Article I, paragraph 1 and paragraph 2 
(a) and (c), have been fulfilled. 

A translation of the award and of the other documenu mentioned in 
this artide into the official language of the country where the award is 
sought to be relied upon may be demanded. Such translation must be 
certified correct by a diplomatic or consular agent of the country to which 
the party who seeh to rely upon the award belongs or by a sworn 
translator of the country where the award is sought to be relied upon. 

Artick 5 
The provisions of the above articles shall not deprive any interested 

party of the right of availing himself of an arbitral award in the manner 
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and to the extent allowed by the law or the treaties of the country where 
such award is sought to be relied upon. 

Article 6 . . I he present convention applies only to arbitral awards made after the 
coming into force of the Protocol on Arbitration Clauses, opened at 
Geneva on September 24th, 1923. 

Article 7 
The present convention, which will remain open to the signature of all 

the signatories of the Protocol of 1923 on Arbitration Clauses, shall be 
ratified. 

It may be ratified only on behalf of those members of the League of 
Nations and non-member States on whose behalf the Protocol of 1923 
shall havr Iwen ratified. 

Ratifications shall be deposited as soon as possible with the Secretary- 
General of the League of Nations, who will notify such deposit to all the 
signatories. 

Article 8 
The present convention shall come into force 3 months after it shall 

have brcn ratified on behalf of 2 High Contracting Parties. Thereafter, it 
shall take cffcct, in the case of each High Contracting Party, 3 months 
after the deposit of the ratification on its behalf with the Secretary-General 
of the League of Nations. 

A rtirlr 9 
'I'he ~)rcsrnt co~~v~nt ior l  nlay bc dc~~ounced on bel)alf of ally member of 

the I.rague or non-n~e~nbrr  State. Denunciation shall LK notified in 
writing to the Secretary-General of the League of Nations, who will 
in~n~rrliatcly send a ropy thereof. certified to be in conformity with the 
notification, to all the other Contracting Parties, at the same time 
infornli~~g t11r1n of the date on which hc rcceivrd it. 

'I'hr d e n ~ ~ ~ ~ r i a t i o ~ ~  shall rotne into folce only in respect of the High 
<.:ontrac-ling Party which shall have rlotifird it, and one year after sucl~ 
~lolification shall havc reached the Secretary-General of the League of 
Nations. 

7'11~ denunciation of the Protocol on Arbitration Clauses shall entail, 
ipso /ncto, the denunciation of the present wnvention. 

Article 10 

l 'he prrsrnt convention does not apply to the colonies, protectorates, or 
territories under suzerainty or mandate of any High Contracting Party 
unless they are specially mentioned. 

The application of this convention to one or more of such colonies. 
protectorates, or territories to which the Protocol on Arbitration Clauses, 
opened at Geneva on September 24 th  1923, applies, can be effected at 
any timr by means of a declaration addressed to the Secretary-General of 
the I.eague of Nations by one of the High Contracting Parties. 

Such declaration shall take effect 3 months after the deposit thereof. 
The High Contracting Parties can at  any time denounce the convention 

for all or any of the colonies, protectorates, or territories referred to above. 
Article 9 hereof applies to such denunciation. 

K.S. Vol. 1 Arbitration Claures (Protocol) and the Arbitration 117 
(Foreign Awards) Act 1933 21 

Article I I 

A certified copy of the present conver~tion shall be transmitted by the 
Secretary-Gerirral of the League of Nations to cvrry ~nr ln txr  of the 
League of Nations and to every non-member State which signs the same. 

T H E  ARBITRATION AMENDMENT ACT 1938 

1938, No. 6 

An Act to  amend the Arbitration Act 1908 
[ l September 19.78 

1. Short Title and commencement-'l'liis Act may be 
cited as the Arbitration Amendment Act 1938, and shall be 
read together with and deemed part of the Arbitration Act 
1908 (hereinafter referred to as the principal Act), and shall 
come into force on the 1st day of January 1939. 

2. Interpretation-References in this Act and in the 
principal Act to an award shall be deemed to include 
references to an interim award. 

Cf. Arbitration Act 1950, S. 14 (U.K.) 

3 Submission not to  be discharged by death of party 
t h e r e t e ( 1 )  A submission shall not be discharged by the 
death of any party thereto, either as respects the deceased or 
any other party, but shall in such an event be enforceable by 
or against the personal representative of the deceased. 

(2) 'i'he authority of an arbitrator shall not be revoked by 
the death of any party by whom he was appointed. 

(3) Nothing in this section shall be taken to affect the 
operatior~ of any enactment or rule of law by virtue of which 
any right of action is extinguished by the death of a person. 

Cf. Arbitration Act 1950, S. ~ ' . ( u . K . )  
Sutrr. ( 1 )  d g s  not apply is s t~ tu to ry  arbitrations; sec S. 20 ol this Act. 

4. Provisions in case of bankruptcy-(l) Where it is 
providcd by a tern1 in a contract to which a bankrupt is a 
party that any differences arising tl~ereout or in connection 
therewith shall be referred to arbitration, the said term shall, 
if the Official Assignee adopts the contract, be enforceable by 
or against him so far as relates to any such differences. 

(2) Where a person who has been adjudged bankrupt had 
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I)c4orc t11c coriimcncement of the bankruptcy become a party 
to ;I submission and any matter to which the submission 
:ipplies requires to be determined in connection with or for 
thc purposes of the bankruptcy proceedings, then, if the case 
is OIIC to which subsection (1) of this section does not apply, 
any othcr party to the submission or the Official Assignee 
m:ly apply to the Court having jurisdiction in the bankruptcy 
~)ro(:cedings for an order directing that the matter in question 
sl~all bc referred to arbitration in accordance with the 
sul~rnission, and that Court may, if it is of opinion that, 
11:1ving regard to all the circumstances of the case, the matter 
ouglit to be determined by arbitration, make an order 
accordingly. 

Cf. Arbitration Act 1950, S. 3 (U.K.) 
'Ibis section d u r  not apply in statutory arbitration.; rrr S. 20 d this Ace. 

5. Power of Court where arbitrator is removed or 
appointment of arbitrator is revoked-(1) Where an 
arl~itrator (not being a sole arbitrator) or 2 or more 
;~rl,itrators (not being all the arbitrators) or an umpire who 
 hi^^ not entered on the reference is or are removed by the 
C:ourt, the Court may, on the application of any party to the 
sul,tnission, appoint a person or persons to act as arbitrator or 
arl>itrators or umpire in place of the person or persons so 
rcriioved. 

(2) Where the appointment of an arbitrator or arbitrators 
or umpire is revoked by leave of the Court, or a sole arbitrator 
or all the arbitrators or an umpire who has entered on the 
rc4crencc is or are removed by the Court, the Court may, on 
tllc. application of any party to the submission, either- 

(a) Appoint a person to act as sole arbitrator in place of the 
person or persons removed; or 

(b) Order that the submission shall cease to have effect 
with respect to the dispute referred. 

(3) A person appointed under this section by the Court as 
an arbitrator or umpire shall have the like power to act in the 
rcfcrmre and to make an award as if he had been appointed 
i r i  accordance with the terms of the submission. 

(+) Where it is provided (whether by means of a provision 
in the submission or otherwise) that an award under a 
sut>missior~ shall be a condition precedent to the bringing of 
an action with respect to any matter to which the submission 
al)l)lies, tlie Court, if it orders (whether under this section or 
ut~tlcr any other enactment) that the submission shall cease to 

have effect as regards any particular dispute, may further 
order that the provision making an award a condition 
precedent to the bringing of an action shall also cease to have 
effect as regards that dispute. 

Cf. Arbitration Act 1950, S. 25 (U.K.) 
This section doer not apply in statutory arbitrations; sec S. 20 d this Act' 

6. Provisions o n  the appointment of 3 arbitrators- 
(1) Where a submission provides that the reference shall be to 
3 arbitrators, one to be appointed by each party and the third 
to be appointed by the 2 appointed by the parties, the 
submission shall have effect as if it provided for the 
appointment of an umpire, and not for the appointment of a 
third arbitrator, by the 2 arbitrators appointed by the parties. 

(2) Where a submission provides that the reference shall be 
to 3 arbitrators to be appointed otherwise than as mentioned 
in the last preceding subsection, the award of any 2 of the 
arbitrators shall be binding. 

Cf. Arbitration Act 1950, S. 9 (U.K.) 

7. Provisions relating to  umpires-(l) This subsection 
substituted a new clause for clause 2 of the Second Schedule to the 
principal Act. 

(2) This subsection amended S. 6 ( 1 )  (c) of the principal Act. 
(3) At any time after the appointment of an umpire, 

however appointed, the Court may, on the application of any 
party to the reference and notwithstanding anything to the 
contrary in the submission, order that the umpire shall enter 
on the reference in lieu of the arbitrators and as if he were a 
sole arbitrator. 

Cf. Arbitration Act 1950, S. 8 (3) (U.K.) 

8. Arbitrators and  umpires t o  use d u e  dispatch- 
(1) The Court may, on the application of any party to a 
reference, remove an arbitrator or umpire who fails to use all 
reasonable dispatch in entering on and proceeding with the 
reference and making an award. 

(2) An arbitrator or umpire who is removed by the Court 
under this section shall not be entitled to receive any 
remuneration in respect. of his services. 

(3) Subject to the provisions of subsection (2) of section I I 
of the principal Act and to anything to the contrary in the 
submission, an arbitrator or umpire shall have power to make 
an award at  any time. 
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(4) For the purposes of this section the expression 
"proceeding with a reference" includes, in a case where 2 
arbitrators are unable to agree, giving notice of that fact to the 
parties and to the umpire. 

Cf. Arbitration Act 1950, S. 13 (l), (3) (U.K.) 

9. 7'his section added clauses 10 and 11 to the SecondSchedule to the 
pt inripal Act. 

10. Additional powers of Court-(l) The Court shall 
have, for the purpose of and in relation to a reference, the 
same power of making orders in respect of any of the matters 
set out in the First Schedule to this Act as it has for the 
ptlrlmse of and in relation to an action or matter in the Court: 

I'rovided that nothing in the foregoing provision shall be 
taken to prejudice any power which may be vested in an 
a1 I~itmtor or umpire of making orders with respect to any of 
tlir tnattcrs aforesaid. 

(2) Where relief by way of interpleader is granted and it 
al)pcars to the Court that the claims in question are matters 
11) whicli a submission to which the claimants are parties 
:ll~plies, tlic Court may direct the issue between the claimants 
to Ijc determined in accordance with the submission. 

(3) Where an application is made to set aside an award the 
(:or~rt may order that any money made payable by the award 
sllnll be brought into Court or otherwise secured pending the 
tlt,tc.rmination of the application. 

Cf. Arbitration Act 1950, ss. 5, 12 (6), 23 (3) (U.K.) 
\u ln  (2) dw. not apply tn statutory arbitrations; m 1 20 01 (his Act. 

11. Statement of case by arbitrator or umpire--(l) An 
;1111itrator or umpire may, and shall if so directed by the 
(:c~t~rt, state- 

(;I) Any question of law arising in the course of the 
reference; or 

(1)) An award or any part of an award- 
i l l  tlic. form of a special case for the decision of the Court. 

(2) A special case with respect to an interim award or with 
rcsprct to a question of law arising in the course of a reference 
III;I). I>e statecl, or may be directed by the Court to be stated, 
nor~vithstanding that proceedings under the reference are still 
pc.~l(Iing. 

(3) A decision of the Court under this scction shall be 
dcr~ncd to be a judgment of the Court within the meaning of 
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section 66 of the Judicature Act 1908 (which relates to the 
jurisdiction of the Court of Appeal to hear and determine 
appeals from any judgment of the Court), but no appeal shall 
lie from the decision of the Court on any case stated under 
paragraph (a) of subsection (1) of this section without the 
leave of the Court or of the Court of Appeal. 

Cf. Arbitration Act 1950, S. 21 (U.K.) 
As to the application of this scction to applications undrr ss. 4 6 5 1  of the Patcrnts ACI 

1953, $cc S. 53 (4) of that Act. 
As to the application of this section to building socicticr' disputes, see S. 113 (2) of the 

Building Soc~ctics Act 1965. 

12. Entry of judgment in  terms of award-Where leave 
is given under section 13 of the principal Act to enforce an 
award in the same manner as a judgment or order, judgment 
may be entered in terms of the award. 

Cf. Arbitration Act 1950, S. 26 (U.K.) 

13. Interest on awards-A sum directed to be paid by an 
award shall, unless the award otherwise directs, carry interest 
as from the date of the award and at the same rate as a 
judgment debt. 

Cf. Arbitration Act 1950, S. 20 (U.K.) 
As to the rate 01 intcrcst on judgment debts. 3ec rule 305 of the Code 01 Civil 

Proccdurc. 

14. Provision as  t o  costs-(1) Any provision in a 
submission to the effect that the parties or any party thereto 
shall in any event pay the whole or any part of the costs of the 
reference or award shall be void; and the principal Act shall 
in the casc of a submission containing any such provision 
have effect as if that provision were not contained therein: 

Provided that nothing herein shall invalidate such a 
provision when it is part of an agrecmetlt to submit to 
arbitration a dispute which has arisen before the making of 
such agreement. 

(2) If no provision is made by an award with respect to the 
costs of the reference, any party to the reference may within 
14 days of the publication of the award, or such further time 
as the Court may direct, apply to the arbitrator for an order 
directing by and to whom such costs sl~all be paid, and 
thereupon the arbitrator shall, after hearing any party who 
may desire to be heard, amend his award by adding thereto 
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such directions .as he may think proper with respect to the 
payment of the costs of the reference. 

Cf. Arbitration Act 1950, S. 18 (3), (4) (U.K.) 
Subs. ( I )  dues not apply in statutory rrbiltatio~; see S. 10 d this Act. 

15. Taxation of arbitrator's o r  umpire's fees-(l) If in 
;111y case an arbitrator or umpire refuses to deliver his award 
c,sccpt on payment of the fees demanded by him the Court 
~ ~ i a y ,  on an application for the .purpose, order that the 
;~rl~itrator or umpire shall deliver the award to the applicant 
~ I I I  payment into Court by the applicant of the fees demanded, 
; I I I ~  further that the fees demanded shall be taxed by the 
i:txit~g officer arid that out of the money paid into Court there 
s11;iII be paid out to the arbitrator or umpire by way of fees 
s11(-11 sum as may be found reasonable on taxation and that 
111r b;tlance of the money, if any, shall be paid out to the 
;~l~l)licant. 

(2) An application for the purposes of this section may be 
r ~ ~ ; ~ t l e  by nriy party to the reference unless the fees demanded 
11:tvr: been fixed by a written agreement between him and the 
;~rl,itrator or urnpire. 

(3) A taxation of fees under this section may be reviewed in 
111c same manner as a taxation of costs. 

(4) Tile arbitrator or umpire shall be entitled to appear and 
),c heard on any taxation or review of taxation under this 
srction. 

Cf. Arbitration Act 1950, S. 19 (U.K.) 
Ser also r. 22 ol 11,c Act and S. B (2) d th is  Act. 

16. Power of Court to  give reiief where arbitrator is 
not impartial or dispute referred involves question of 
f mud-( I) Where an agreement between any parties 
provides that disputes which may arise in the future between 
tllern shall be referred to an arbitrator named or designated in 
tile agreement and after a dispute has arisen any party 
;tl~plies, on the ground that the arbitrator so named or 
tlrsigriated is not or may not be impartial, for leave to revoke 
tllr submission or for an injunction to restrain any other party 
c~r t11c nibitrator from proceeding with the arbitration, it shall 
~ io t  be a ground for refusing the application that the said 
~ x ~ r t y  at the time when he made the agreement knew, or ought 
to have known, that the arbitrator by reason of his relation 
tal\\.;~rds any other party to the agreement or of his connection 
\\ i t  11 the subject referred might not be capable of impartiality. 
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(2) Where a n  agreement between any parties provides that 
disputes which may arise in the future between them shall be 
referred and a dispute which so arises involves the question 
whether any such party has been guilty of fraud, the Court 
shall, so far as  niay be necessary to enable that question to be 
determined by the Court, have power to order that the 
agreement shall cease to have effect and power to give leave to 
revoke any submission made thereunder. 

(3) In any case where by virtue of this section the Court has 
power to order that an agreement shall cease to have effect or 
to give leave to revoke a submission, the Court may refuse to 
stay any action brought in breach of the agreement. 

Cf. Arbitration Act 1950, S. 24 (U.K.) 
This section don not apply in statutory arbitrations; SW S. 20 01 this Act. 

17. This section amended S. 1 2  (1 )  and ( 2 )  of the principal .4ct. 

18. Limitation of time for  commencing arbitration 
proceedings-( l), (2) Repealed by S. 35 (2) of the Limitation 
Act 1950. 

(3), (4), (5) See the reprint of the Mercantile L a w  Act 1908. 
(6) Where the terms of an agreement to refer future 

disputes to arbitration provide that any claims to which the 
agreement applies shall be barred unless notice to appoint an 
arbitrator is given or an arbitrator is appointed or some other 
step to commence arbitration proceedings is taken within a 
time fixed by the agreement, and a dispute arises to which the 
agreement applies, the Court, if it is of opinion that in the 
circumstar~ces of the case undue hardship would otherwise be 
caused, and notwithstanding that the time so fixed has 
expired, may, on such terms, if any, as the justice of the case 
may require, but without prejudice to the foregoing 
provisions of this section, extend the time for such period as it 
thinks proper. 

(7), (8) Repealed by S. 35 (2) of the Limitation Act 1950. 
Cf. Arbitration Act 1950, S. 27 (U.K.) 
This section does not apply in statutory arbitrations; scc S. 10 01 this Act. 
As 10 t l ~ c  application d the Limitation A a  I950 to arbitrahlr. see I. 29 d that Act. 

19. Saving for  pending arbitrations-The provisions of 
this Act shall not affect any arbitration which has been 
commenced within the meaning of section 18 of this Act 
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before the date on which this Act comes into opeiation, but 
s!lall apply to any arbitration so commenced after the said 
date under a submission made before the said date. 

Cf. Arbitration Act 1950, S. 33 (U.K.) 

20. Application .to statutory arbitrations--This Act, 
except the provisions thereof set out in the Second Schedule to 
this Act shall apply in relation to every arbitration under any 
otl~er Act passed before or after the commencement of this 
Act as if the arbitration were pursuant to a submission and as 
if that other Act were a submission, except in so far as this Act 
is inconsistent with that other Act or with any rules or 
procedure authorised or recognised thereby: 

Provided that this Act shall not apply to any arbitration to 
which the principal Act does not apply, and no provision of 
this Act which expressly amends a provision of the principal 
Act shall apply to any arbitration to which that provision of 
thr principal Act does not apply. 

Cf. Arbitration Act 1950, S. 31 (U.K.) 
Srr also S. 25 d llbr principal Act. 

2 1. Amendments of principal Act-The principal Act is 
IICI-eby amended in the manner indicated in the Third 
S(41cdule hereto. 
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SCHEDULES 

FIRST SCHEDULE Section I0 

MAlTERS IN RESPECT OF WHICH THE COURT M A Y  MAKE ORDERS 
( I )  Security for costs. 
(2) Discovery of documents and interrogatories. 
(3) The giving of evidence by affidavit. 
(4) Examination on oath of any witness before an officer of thecourt or 

any other person. and the issue of a commission or request for the 
. examination of a witness out of the jurisdiction. 
' (5)  preservation, interim custody, or sale of any goods which are 

the subject-matter of the reference. 
(6) Securing the amount in dispute in the reference. 
(7) The detention, preservation, or inspection of any property or thing 

'which is the subject of the reference or as to which any question may arise 
therein, and authorising for any of the purposes aforesaid any persons to 
enter upon or into any land or building in the possession of any party to 
the reference, or authorising any samples to be taken or any observation to 
be made or experiment to be tried which may be necessary or expedient 
for the purpose of obtaining full information or evidence. 

(8) Interim injunctions or the appointment of a receiver. 

SECOND SCHEDULE Section 20 

PROVISIONS OF ACT WHICII DO NOT APPLY TO STATUIWRY ARRITMTION 
Subsection ( I )  of section 3. 
Section 4. 
Section 5. 
Subsection (2) of section 10. 
Subsection (I) of section 14. 
Section 16. 
Section 18. 

THIRD SCHEDULE Sec~iott 21 

ALIENDMEN.IS OF PRINCIPAL ACT 
The amendments spen'fied in this Schedule ham been incorporated in 

the reprint of the principal Ad. 
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ANALYSIS 

Court l 10. S t a t i  immuGties, and privileges 
5 Effect of redsration of award of Centre and staff 
6. Rules of Coun as to registration I I .  Contributions to expenses of Centre 

and execution of awards Schedule 

7.Taking of evidence for uw in pm- 

1979, No. 39 

Title 
I. Short Title 
2. lnterpre~rtion 
3. Act to bind the Crown 
4. Registration of awards in Supreme 

An Act to implement an international Convention on the 
settlement of investment disputes between States and 
nationals of other States [ l 2  November 1979 

cccdings under Convention 
8. Power of Court to stay Court pro- 

ceedingr relating to proceedings 
under Convention 

9. Arbitration Act 1908 not to apply 
to ~roceedinas under Convention 

BE I T  ENACTED by the General Assembly of New Zealand 
in Parliament assembled, and by the authority of the same, 
as follows: 

1. Short Title-This Act may be cited as the Arbitration 
(International Investment Disputes) Act 1979. 

2. Interpretation-In this Act, unless the context other- 
wise requires,- 

"Award" means an award made pursuant to the Con- 
vention; and includes- 

(a )  Any decision made pursuant to the Conven- 
tion that interprets, revises, or annuls an award; and 

(b) Any decision as to costs that, pursuant to the 
Convention, is to form part of an award: 
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"Centre" means the International Centre for Settlement 
of Investment Disputes established pursuant to the 
Convention: 

"Convention" means the Convention on the Settlement 
of Investment Disputes between States and Nationals 
of Other States that was opened for signature in 
Washington on the 18th day of March 1965, a copy 
of the English text of which is set out in the Schedule 
to this Act. 

3. Act to bind the Crown-(l) Subject to subsection (2) of 
this section, this Act shall bind the Crown. 

(2) Nothing in this Act shall make an award enforceable 
against the Crown in a manner in which a judgment would 
not be enforceable against the Crown. 

4. Registration of awards in Supreme Court-(l) Subject 
to subsection (3) of this section, a person seeking recognition 
or enforcement of an award shall be entitled to have the 
award registered in the Supreme Court (whether or not the 
pecuniary obligations imposed by the award are expressed 
in New Zealand currency). 

(2)  In  addition to the pecuniary obligations imposed by 
the award, the award shall be registered for the reasonable 
costs of and incidental to registration. 

(3) I f  a t  the date of the application for registration the 
pecuniary obligations imposed by the award have been- 

(a) Partly satisfied, the award shall be registered only in ' 

respect of the balance: . 
(b)  Wholly satisfied, the .award shall not be registered. 

5. Effect of registration of award-(l) Subject to sub- 
section (2) of this section, an award registered in the 
Supreme Court shall, in respect of the pecuniary obligations 

,that it im oses, be of the same force and effect for the 
purposes orexecution as if it were a judgment of the Supreme 
Court given when the award was rendered pursuant to the 
Convention and entered on the date of registration under 
this Act; and, in relation to those pecuniary obligations,- 

(a) Proceedings may be taken on the award; and 
(b) The sum for which the award is registered shall carry 

Interest; and 
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(c) The Supreme Court shall have the same control over 
the execution of the award- 

as if the award were such a judgment of the Supreme Court. 
(2) The Supreme Court may stay execution of an award 

registered in the Supreme Court if- 
(a) Enforcement of the award has been stayed (whether 

provisionally or otherwise), or annulled, pursuant 
to the Convention; or + 

(b)  An application has been made pursuant to the Con- 
vention which, if granted, might result in a stay of 
enforcement of the award; or 

(c) It  is contrary to the law of New Zealand. 

6. Rules of Court as to registration and execution of 
awards-The power to ake rules of Court under section 3 
of the Judicature Amen ment Act 1930 shall include power 
to make ruks for all or 1' any of the following purposes: 

(a )  Prescribing the procedure for applying for registration 
of an award under this Act; and, in particular, 
requiring an applicant to give prior notice of his 
intention to other parties: 

(b)  Prescribing the matters to be proved on the application 
and the manner of proof; and, in particular, re- 
quiring the applicant to furnish a copy of the award 
certified pursuant to the Convention: 

(c) Providing for the service of notice of registration of 
the award by the applicant on other parties: 

(d )  Prescribing, for the purposes of issuing execution of 
an award expressed in a currency other than that 
of New Zealand, the manner of conversion into 
New Zealand currency of the pecuniary obligations 
imposed by the award and the evidence required 
in respect thereof. 

7. Taking of evidence for use in proceedings under Con- 
vention-Sections 48 to 4 8 ~  of the Evidence Act 1908 (as 
substituted by section 4 of the Evidence Amendment Act 
1962) shall apply, as far as they are applicable and with the 
necessary modifications, in respect of arbitration proceedings 
pursuant to the Convention as if- 

(a)  Arbitration proceedings pursuant to the Convention 
were civil proceedings: 
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(b) An arbitral tribunal constituted pursuant to the Con- 
vention were included in the definition of the term 
"overseas Court" in section 48: 

(c) The Secretary-General of the Centre were included 
in the definition of the term "overseas representa- 
tive" in section 48: 

(d) Subsection (3) of section 48c were omitted, and the 
following subsection substituted: 

(86) 1979 p. 620 . 
L 6 (that port before paragmpb (a)). AMDD (U from 1/1/86) 

by s. It(.?) of 1985 No. 112 (Judicature Amendment ACI W O .  2) 
19851 to read:- 

"6. Rule of Cml( u to rrglstnlion and execution of l 
s.nrd-Tl~e power to make rula of Court onder x d o u  51C 
of the ludimture Ad 1908 shall ludude power to make ru le  for t 
sU or soy of (he fo1Iwing pnposa:". 

:I 

- 3  
certified." 

8. Power of Court to stay Court proceedings relating to 
' proceedings under Convention-(1) If any party to pro- 

ceedings pursuant to the Convention (or any person claiming 
through or under him) commences any legal proceedings in 
any Court against any other party to the proceedings pursuant 
to the Convention (or any person claiming through or under 
him) in respect of any matter to which the proceedings 
pursuant to the Convention relate, any party to the legal 
proceedings may at  any time apply to the Court to stay the 
legal proceedings; and the Court may, if satisfied that there 
is no sufficient reason why the matter should not be dealt 
with under the Convention, make an order staying the legal 
proceedings. 

(2) The refusal by any Magistrate's Court of an applica- 
tion for a stay of proceedings under this section in any action 
under the Magistrates' Courts Act 1947 shall not affect the 
fight of the defendant in the action to have the action trans- 
ferred to the Supreme Court under section 43 (1) of that 
Act or, as the case may require, to apply under section 43 
(2) of that Act for an order that the action be so transferred, 
and in any such case the time prescribed under that Act for 
giving notice under the said section 43 shall not begin to run 
until the stay of proceedings is refused. 
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9. Arbitration Act 1 9 0  not to apply to proceedings under 
Convention-Nothing in the Arbitration Act 1908 shall 
apply in respect of proceedings pursuant to the Convention. 

10. Status, immunities, and privileges of Centre and staff- 
(1) Artides 18 and 20 to 24 of the Convention shall have 
the force of law in New Zealand. 

(2) For the purposes of Articles 20 and 21 of the 
Convention as given the force of law by this secti.on, a state- 
ment to the effect that the Centre has waived an immunity 
in the circumstances specified in the statement, being a 
statement certified by the Secretary-General of the Centre 
(or by the person acting as Secretary-General), shall be 
conclusive evidence. 

11. Contributions to expenses of Centre-The Minister of 
Finance may discharge any obligations of the Government of 
New Zealand arising under Article 17 of the Convention 
(which obliges the Contracting States to meet any deficit of 
the Centre), and any sums required for that purpose shall be 
paid out of money appropriated by Parliament for the 
purpose. 
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Section 2 
SCHEDULE 

Tsxr  or CONVENTION 
CONVENTION O N  THE SElTXEMENT OF INVESTMENT 
DISPUTES BETWEEN STATES AND NATIONAIS OF OTHER 

STATES 

P~MMBLE 
The Contracting States 
Considering the need for international co-operation for economic 

development, and the 'role of private international investment therein; 
Bearing in mind the possibility that from time to time dispute 

may arise in connection with such investment between Contracting 
States and nationals of other Contracting States; 

Recognizing that while such disputes would usually be subject to 
national legal processes, international methods of settlement may be 
appropriate in certain cases; 

Attaching particular importance to the availability of facilities for 
international conciliation or arbitration to which Contracting States 
and nationals of other Contracting States may submit such disputes if 
they so desire; 

Desiring to establish such facilities under the auspices of the Inter- 
national Bank for Reconstruction end Development; 

Reco~niring that mutual consent by the parties to submit such 
disputes to conciliation or to arbitration through such facilities 
constitutes a binding agreement which requires in particular that due 
consideration be given to any recommendation of conciliators, and 
that anv arbitral award be complied with; and 

Declaring that no Contracting State shall by the mere fact of its 
ratification, acceptance or approval of this Convention and without 
its consent be deemed to be under any obligation to submit any 
particular dispute to conciliation or arbitration, 

Have agreed as follows: 

INTERNATIONAL CENTRE FOR SETTLEMENT O F  
INVESTMENT DISPUTES 

S r c n o ~  1 
Establiihmmt a d  Organization 

A ~ n c u  1 
( I )  There is hereby ntabliihed the International Centre for Settle- 

ment of Investment Disputer (hereinafter called the Centre). 
(2) The purpose of the Centre shall be to provide facilities for 

conciliation and arbitration of investment disputes between Contract- 
inz States and nationals of other Contracting S ta t a  in accordance 
with the provisions of this Convention. 
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A R ~ C L E  2 
The seat of the Centre shall be a t  the principal office of the Inter- 

national Rank for Reconstruction and Development (hereinafter 
called the Bank). The seat may be moved to another place by 
decision of the Administrative Council adopted by a majority of 
two-thirds of its members. 

ARTICLE 3 
The Centre shall have an Administrative Council and a Secretariat 

and shall maintain a Panel of Conciliaton and a Panel of Arbitrators. 

SECTION P 
The Administrative Council 

ARTICLE 4 
( I )  The Administrative Council shall be composed of one repre- 

sentative of each Contracting State. An alternate may act as repre- 
sentative in case of his principal's absence from a meeting or inability 
to act. 

(2) In the absence of a contrary designation, each governor and 
alternate governor of the Bank appointed by a Contracting State 
shall be ex oficio its representative and its alternate respectively. 

ARTICLE 5 
The President of the Bank shall be ex oficio Chairman of the 

Administrative Council (hereinafter called the Chairman) but shall 
have no vote. During his absence or inability to act and during any 
vacancy in the office of President of the Bank, the person for the 
time being acting as President shall act as Chairman of the 
Administrative Council. 

. ~ T E L E  6 
(1)  Without prejudice to the powers and functions vested in it by 

other provisions of this Convention, the Administrative Council shall 
(a) a d o ~ t  the administrative and financial reaulations of the . , 

cehtre; 
- 

(b) adopt the rules of procedure for the institution of conciliation 
and arbitration proceedings; 

(c) adopt the rules of procedure for conciliation and arbitration 
proceeding (hereinafter called the Conciliation Rules and 
the Arbitration Rules) : 

(d)  approve arrangemenis' with the Bank for the use of the 
Rank's administrative facilities and services; 

(c)  determine the conditions of service of the Secretary-General 
and of any Deputy Secretary-General; 

( I )  adopt the annual budnet of revenues and expenditures of the 
Centre: 
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( g )  approve the airnual report on the operation of the Centre. 
The decisions referred to in sub-paragraphs (a), (b), (c) and (1) above 
shall be adopted by a majority of two-thirds of the memben of the 
Administrative Council. 

(2) The Administrative Council mav a~oo in t  such committees as it . . , . &  

considers necessary. 
(3) The Administrative Council shall also exercise such other 

nowers and  erf form such other functions as it shall determine to be 
Lecessary fo; the implementation of the provisions of this Convention. 

ARTICLE 7 
(1) The Administrative Council shall hold an annual meeting and 

such other meetings as may be determined by the Council, or wn-  
vened by the Chairman, or convened by the Secretary-General at the 
request of not less than five memben of the Council. 

(2) Each member of the Administrative Council shall have one 
vote and, except as otherwise herein provided, all matters before 
the Council shall be decided by a majority of the votes cast. 

(3) A quorum for any meeting of the Administrative Council shall 
IE a majority of its members. ' 

(4) The Administrative Council may establish, by a majority of 
two-thirds of its members, a procedure whereby the Chairman may 

.seek a vote of the Council without convening a meeting of the 
Council. The vote shall be considered valid only if the majority of 
the members of the Council cast their votes within the time limit 
fixed by the said procedure. 

A t rnc~e  R 
h.Iembers of the Administrative Council and the Chairman shall 

serve without remuneratiorl from the Centre. 

SECTION 3 
The Secretariat 

AR~CLE 9 
The Secretariat shall consist of a Secretary-General, one or more 

' Deputy Secretaries-General and staff. 

ARr1c1.s 10 
( I )  The Secretary-General and any Deputy Secretaw-General shall 

be elected by the Administrative Council by a majority of two-thirds 
of ?ts members upon the nomination of the Chairman for a term of 
service not exceeding six years and shall he eligible for re-election. 
After consulting the memben of the Administrative Council, the 
Chairman shall propose one or more candidates for each such office. 

(2) The offices of Secretary-General and Deputy Secretary-General 
sllall be incompatible with the exercise of any political function. 
Neither the Secretary-General nor any Deputy Secretary-General may 
hold any other employment or rngage in anv other occupation except 
with the approval of the Administrative Council. 
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SCHEDULE-continued 

(3) During the Secretary-General's absence or inability to act, and 
during any vacancy of the oflice of Secretary-General, the Deputy 
Secretary-General shall act as Secretary-General. If there shall be 
more than one Deputy Secretary-General, the Administrative Council 
shall determine in advance the order in which they shall act as 
Secretary-General. 

ARTICLE 11 9 

The Secretary-General shall be the legal representative and the 
principal officer of the Centre and shall be responsible for its 
administration, including the appointnlent of staff, in accordance with 
the provisions of this Convention and the rules adopted by the 
Administrative Council. He shall perform the function of registrar 
and shall have the power to authenticate arbitrat awards rendered 
pursuant to this Convention, and to certify copies thereof. 

SEC~WN 4 
The Panels 

ARTICLE 12 
The Panel of Conciliators and the Panel of Arbitrators shall each 

consist of qualified persons, designated as hereinafter provided, who 
are willing to serve thereon. 

ARTICLE 13 
(1) Each Contracting State may designate to each Panel four 

persons who may but need not be its nationals. 
(2) The Chairman may designate ten persons to each Panel. The 

persons so designated to a Panel shall each have a different nationality. 

A R ~ C L E  14 
(!) Persons designated to serve on the Panels shall be persons 

of h ~ g h  moral character and recognized competence in the fields of 
law, commerce, indust or finance, who may be relied upon to 
exercise independent ju&ment. Competence in the field of law shall 
be of particular importance in the case of persons on the Panel 
of Arbitrators. 

(2) The Chairman, in designating persons to serve on the Panels, 
shall in addition pay due regard to the importance of assuring 
representation on the Panels of the principal legal systems of the 
world and of the main forms of economic activity. 

ARTICLE 15 
(1) Panel members shall serve for renewable periods of six years. 
(2) !n case of death or resignation of a member of a Panel, the 

authority which designated the member shall have the right to 
designate another penon to serve for the remainder of that member's 
term. 

(3) Panel members shall continue in office until their successors 
have been designated. 
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SCHEDULE--continued 

ARTICLE 16 
(1) A person may serve on both Panels. 
(2) If a person shall have been designated to serve on the same 

Panel by more than one Contracting State, or by one or more 
Contracting States and the Chairman, he shall be deuned to have 
been designated by the authority which first designated him or, if one 
such authority is the State of which he is a national, by that State. 

(3) All designations shall be notified to the Secretary-General and 
shall take effect from the date on which the notification is received. 

SECITON 5 
Financing the Centre 

A R ~ C L E  17 
If the expenditure of the Centre cannot be met out of charges for 

the use of its facilities, or out of other receipts, the excus shall k 
borne by Contracting States which are members of the Bank in 
proportion to their respective subscriptions to the capital stock of 
the Bank, and by Contracting States which are not members of 
the Bank in accordance with .rules adopted by the Administrative 
Council. 

SEC~WN 6 
Status, Immunitia and Privileges 

ARTICLE 18 
The Centre shall have full international legal personality. The legal 

capacity of the Centre shall include the capacity 
( a )  to contract; 
( b )  to acquire and dispose of movable and immovable property; 
( c )  to institute legal proceedings. 

A n n c ~ e  19 
To enable the Centre to fulfil its functions, it shall enjoy in the 

territories of each Contracting State the immunities and privileges 
set forth in this Section. 

ARTICLE 20 
The Centre, its property and assets shall enjoy immunity from all 

legal process, except when the Centre waives this immunity. 

A R ~ C L E  21 
The Chairman, the memben of the Administrative Council, persons 

acting as conciliators or arbitrators or members of a Committee 
appointed pursuant to paragraph (3) of Anide 52, and the &cen 
and employees of the Secretariat 

(a)  shall enjoy immunity from l e ~ a l  process with respect to acts 
performed by them in their exercise of their functions, except 
when the Centre waives this immunity; 
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(b)  not being local nationals, shall injoy the same immunities 
from immigration restriction¶, alicp registration requirements 
and national service obligations, the same facilities as regards 
exchange restrictions and the same treatment in respect of 
travelling facilities as are accorded by Contracting States 
to the representatives, officials and employees of comparable 
rank of other Contracting States. 

~ H ~ C L E  22 
The provisions of Article 21 shall apply to persons appearing in 

proceedings under this Convention as parties, agents, counsel, advocates, 
witnesses or experts; provided, however, that subparagraph (6) thereof 
shall apply only in connection with their travel to and from, and their 
stay at, the place where the proceedings are held. 

A n n c ~ e  23 
( 1 )  The archives of the Centre shall be inviolable, wherever they 

may be. 
(2) With regard to its official communications, the Centre shall 

be accorded by each Contracting State treatment not less favourable 
that that accorded to other international organizations. 

ARTICLE 24 
(1) The Centre, its assets, property and income, and its operations 

and transactions authorized by this Convention shall be exempt 
from all taxation and customs duties. The Centre shall also be 
exempt from liability for the collection or payment of any taxes 
or customs duties. 

(2) Except in the case of local nationals, no tax shall be levied on 
or in rcspect of expense allowances paid by the Centre to the Chairman 
or members of the Administrative Council, or on or in respect of 
salaries, expense allorvances or other emoluments paid by the Centre 
to ofhcials or employees of the Secretariat. 

(3) No tax shall be levied on or in rcspect of fees or expense 
allowances received by persons acting as conciliators, or arbitrators, 
or members of a Committee appointed pursuant to paragraph (3) of 
Article 52, in proceedings under this Convention, if the sole jurisdic- 
tional basis for such tax is the location of the Centre or the place 
where such proceedings are conducted or the place where such fees 
or allowances are paid. 

CHAPTER I1 
JURISDICTION OF THE CENTRE 

ARTICLE 25 
(1) The jurisdiction of the Centre shall extend to any legal dispute 

arising directly out of an investment, between a Contracting State 
(or any constitue~it subdivision or agency of a Contracting State 
designated to the Centre by that State) and a .  national of another 
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 dispute^) 

Contracting State, which the parties to the dispute consent in writing 
to submit to the Centre. When the parties have given their conrent, 
no party may withdraw its consent unilaterally. 

(2) "National of another Contracting State" means: 
(a)  any natural person who had the nationality of a Contracting 

State other than the State party to the dispute on the date 
on which the parties consented to submit such dispute to 
conciliation or arbitration as well as on the date on which 
the requwt was registered pursuant to paragraph (3) of 
Article 28 or paragraph (3) of Article 36, but d o a  not 
include any person who on either date aho had the 
nationality of the Contracting State party to the dispute; 
and 

(6) any juridical person which had the nationality of a Con- 
tracting State other than the State party to the dispute 
on the date on which the parties consented to submit such 
dispute to conciliation or arbitration and any juridical person 
which had the nationality of the Contracting State party to 
the dispute on that date and which, because of foreign 
control, the parties have agreed should be treated as a 
national of another Contracting State for the purposes of 
this Convention. 

(3) Consent by a constituent subdivision or agency of a Contracting 
State shall require the approval of that State unless that State 
notifies the Centre that no such approval is required. 

(4)  Any Contracting Statr may, at the time of ratification, 
acceptance or approval of this Convention or at any time thereafter, 
notify the Centre of the class or classes of disputes which it would 
or would not consider submittine to the iurixliction of the Centre. 
The Srcretary-General shall forthwith transmit such notification to 
all Contractine States. Such notification shall not constitute the consent 
required by paragraph !l j. 

ARTICLE 26 
Consent of the parties to arbitration under this Convention shall, 

unless otherwise stated, be deemed consent to such arbitration to 
the exclusion of any other remedy. A Contracting State may require 
the exhaustion of local administrative or judicial remedies as a con- 
dition of its consent to arbitration under this Convention. 

ARTICLE 27 
( I )  No Contracting State shall give diplomatic protection, or bring 

ah international claim, in respect of a dispute which one of its 
nationsls and another Contracting State shall hnve consented to sub- 
mit or shall have submitted to arbitration under this Convention, 
unless such other Contracting State shall have failed to abide by and 
comply with the award rendered in such dispute. 

(2) Diplomatic protection, for the purposes of paragraph ( l ) ,  shall 
not include informal diplomatic exchanxes for the sole purpose of 
facilitating a settlement of the dispute. 
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ClIAPTER I11 

CONCILIATION 

S E ~ N  l 

Requut for C w d l i i t i w  

ARTICLE 28 
( I )  Any Contracting State or any national of a Contracting State 

wishing to institute conciliation proceedings shall address a request 
to that effect in writing to the Secretary-General who shall send a 
copy of the request to the other party. 

(2) The request shall contain information concerning the issues in 
dispute, the identity of the parties and their consent to conciliation 
in accordance with the rules of procedure for the institution of con- 
ciliation and arbitration proceedings. 

(3) The Secretary-General shall register the request unless he finds. 
on the basis of the information contained in the request, that the 
dispute is manifestly outside the jurisdiction of the Centre. He shall 
forthwith notify the parties of registration or refusal to register. 

SECITON 2 
Constitution of the Conciliation Commission 

ARTICLE 29 
(1) The Conciliation Commission (hereinafter called the Commis- 

sion) shall be constituted as soon as possible after registration of a 
request pursuant to Article 28. 

(2) ( a )  The Conimission shall consist of a sole conciliator or any 
uneven number of conciliators appointed as the parties shall agree. 

( b )  Where the parties do not agree upon the number of conciliators 
and the method of their appointment, the Commission shall consist 
of three conciliators, one conciliator appointed by each party and the 
third, who shalt be the president of the Commission, appointed by 
agreement of the parties. 

A R ~ C L E  30 
If the Commission shall not have been constituted within 90 days 

after notice of registration of the request har been dispatched by the 
Secretary-General in accordance with paragraph (3) of Artide 28, 
or such other period as the parties may agree, the Chairman shall, a t  
the request of either party and after consulting both parties as far 
as possible, appoint the conciliator or conciliators not yet appointed. 

A ~ r r c r a  31 
(1) Conciliators may be appointed from outside the Panel of 

Conciliators, except in the case of appointments by the Chairman 
pursuant to Article 30. 

(2) Conciliators appointed from outside the Panel of Conciliators 
shall possess the qualities stated in paragraph (1) of Article 14. 
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Conciliation Proceedings 

h n c m  32 
(1) The Commission shall be the judge of i u  own competence. 
(2) Any objection by a party to the dispute that that dispute is not 

within the jurisdiction of the Centre, or for other reasons is not within 
the competence of the Commission, shall be considered by the 
Commission which shall determine whether to deal with it as a 
preliminary question or to join it to the merits of the dispute. 

ARTICLE 33 
Any conciliation proceeding shall be conducted in accordance with 

the provisions of this Section and, except as the parties otherwise 
agree, in accordance with the Conciliation Rules in effect on the date 
on which the parties consented to conciliation. If any question of 
procedure arises which is not covered by this Section or the Con- 
ciliation Rules or any rules agreed by the parties, the Commission 
shall decide the question. 

h n c u  34 
(1)  It shall be the duty of the Commission to clarify the issues 

in dispute between the parties and to endeavour to bring about agree- 
ment between them upon mutually acceptable t e n .  T o  that end, 
the Commission may a t  any stage of the proceedingr and from time to 
tinie recommend terms of settlement to the parties. The parties shall 
cooperate in good faith with the Commission in order to enable the 
Commission to carry out its functions, and shall give their most 
serious consideration to its recommendations. 

(2) If the parties reach agreement, the Commission shall draw up 
a report noting the issues in dispute and recording that the partin 
have reached agreement. If, a t  any stage of the proceedings, i t  appears 
to the Commission that there is no likelihood of agreement between 
the parties, it shall close the proceedings and shall draw up a report 

. noting the submission of the dispute and recording the failure of the 
parties to reach agreement. If one party fails to appear or participate 
in the proceedings, the Commission shall close the proceedings and 
shall draw up a report noting that party's failure to appear or 
participate. 

ARTICLE 35 
Except as the parties to the dispute shall otherwise a g e ,  neither 

party to a conciliation profeeding shall be entitled in any other 
proceeding, whether before arbitrators or in a court of law or other- 
wise, to invoke or rely on any views expressed or statements or 
admissions or offers of settlement made by the other party in the 
conciliation proceedings, or the report or any recommendations 
made by the Commission. 
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CHAPTER IV 

ARBITRATION 

Request for Arbitration 

A n n c ~ ~  36 
(1) Any Contracting State or any national of a Contracting State 

wishing to institute arbitration proceedings shall address a request 
to that effect in writing to the Secretary-General who shall send a 
copy of the request to the other party. 

(2) The request shall contain information concerning the issues 
in dtspute, the identity of the parties and their consent to arbitration 
in accordance with the rules of procedure for the institution of 
conciliation and arbitration proceedings. 

(3) The Secretary-General shall register the request unless he finds, 
on the basis of the information contained in the request, that the 
dispute is manifestly outside the jurisdiction of the Centre. He shall 
forthwith notify the parties of registration or refusal to register. 

Constitution of the Tribunal 

ARTICLE 37 
( I )  The Arbitral Tribunal (hereinafter called the Tribunal) shall be 

const~tuted as soon as possible after registration of a request pursuant 
to Article 36. 

(2) (a)  The Tribunal shall consist of a sole arbitrator or any 
uneven number of arbitraton appointed as the parties shall agree. 

(b) Where the parties do not agree upon the number of arbitrators 
and the method of their appointment, the Tribunal shall consist of 
three arbitrators, one arbitrator appointed by each party and the 
third, who shall be the president of the Tribunal, appointed by 
agreement of the parties. 

A R ~ C U  38 
If the Tribunal shall not have been constituted within 90 days after 

notice of registration of the request has been dispatched by the 
Secretary-General in accordance with paragraph (3) of Article 36, 
or such other period as the parties may agree, the Chairman shall, 
a t  the request of either party and after consulting both parties as far 
as possible, appoint the arbitrator or arbitrators not yet appointed. 
Arbitrators appointed by the Chairman pursuant to this Article shall 
not be nationals of the Contracting State pzrty to the dispute or of 
t l~e  Contractin: State whose national is a party to the dispute. 
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ARTICLE 39 
The majority of the arbitraton shall be nationals of Sta tu  other 

than the Contracting State party to the dispute and the Contracting 
State wl~ose national is a party to the dispute; provided, however, 
that the foregoing provisions of this Article shall not apply if the sole 
arbitrator or each individual member of the Tribunal has been 
appointed by agreement of the partis. 

. ARTICLE 40 
( I )  Arbitrators may be appointed from outside the Panel of Arbitra- 

tors, except in the case of appointments by the Chairman pursuant to 
Article 38. 

(2) Arbitrators appointed from outside the Panel of Arbitrators shall 
possess the qualities stated in paragraph (1) of Article 14. 

SECTION 3 

Powers and Functions of the Tribunal 

ARTICLE 41 
(1) The Tribunal shall be the judge of its own competence. 
( 2 )  Any objection by a party to the dispute that that dispute is not 

within the jurisdiction of the Centre, or for other reasons is not within 
the comlJetrnce of the Tribunal, shall be considered by the Tribunal 
which shall determine whether to deal with it as a preliminary question 
or to join it to the merits of the dispute. 

ARTICLE 42 
(1) The Tribunal shall decide a dispute in accordance with such 

rules of law as may be agreed by the parties. In the absence of such 
agreement, the Tribunal shall apply the law of the Contracting State 
party to the dispute (including its rules on the conflict of laws) and 
such rules of international law as may be applicable. 

(2)  The Tribunal may not bring in a finding of non liquet on the 
, ground of silence or obscurity of the law. 

(3) The provisions of paragraphs (1) and (2) shall not prejudice 
the power of the Tribunal to decide a dispute ex aequo et bono if the 
parties so agree. 

ARTICLE 43 
Except as the parties otherwise agree, the Tribunal may, if it deems 

it necessary a t  any stage of the proceedings, 
(a)  call upon the parties to produce documents or other evidence 

and 
(b) visit the scene connected with the dispute, and conduct such 

enquiries theri as it may deem appropriate. 

. ~ R ~ C L E  41 
Any arbitration proceeding shall be conducted in accordance with 

t lw nro\.i.innq of this Srrtinn nnrl. r r r rn .  .rc t l - r  9 .  0: ..S!. . .: .. 
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agree, in accordance with the Arbitration Rules in effect on the date 
on which the parties consented to arbitration. If any question of pro- 
cedure arises which is not covered by this Section or the Arbitration 
Rules or any rules agreed by the parties, the Tribunal shall decide the 
question. 

ARTICLE 45 * 
(1) Failure of a partv to appear or to present his q e  shall not be 

deemed an admission of ihe other party's assertions. 
(2) If a party fails to appear or to present his case a t  any stage 

of the proceedings the other party may request the Tribunal to deal 
with the questions submitted to it and to render an award. Before 
rendering an award, the Tribunal shall notify, and grant a period of 
grace to, the party failing to appear or to present its case, unless it 
is satisfied that that party does not intend to do so. 

ARTICLE 46 
Except as the parties otherwise agree, the Tribunal shall, if requested 

by a party, determine any incidental or additional claims or counter- 
claims arising directly out of the subject-matter of the dispute provided 
that they are within the scope of the consent of the parties and are 
otherwise within the jurisdiction of the Centre. 

A R ~ C L E  47 
Except as the parties otherwise agree, the Tribunal may, if it 

considers that the circumstances so require, recommend any provisional 
measures which should be taken to preserve the respective rights of 
either party. 

SECTION 4 

The Award 

ARTICLE 48 
(1) The Tribunal shall decide auestions bv a maioritv of the votes . 

of ali its members. 
(2) The award of the Tribunal shall be in writing and sltall Ix 

signed by the members of the Tribunal who voted for it. 
(3) The award shall deal with everv auestion submitted to t l ~ e  

Tribunal, and shall state the reasons upon wbich it is based. 
(4) Any member of the Tribunal may attach his individual opinion 

to the award, whether he dissents from the majority or not, or a 
statement of his dissent. 

(5) The Centre shall not publish the award without the consent of 
the parties. 

A ~ n c r r  49 
( l )  The Secretary-General shall promptly dispatch certified copics 

of the award to the parties. The awa1.d shall be deemed to have been 
rendered on the date on which the certified copies were dispatcl~ed. 
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(2) The Tribunal upon the request of a party made within 45 d a p  
after the date on which the award was rendered may after notice to 
the other party decide any question which it had omitted to decide in 
the award, and shall rectify m y  clerical, arithmetical or similar error 
in the award. Its decision shall bewme part of the award and s M 1  be 
notified to the parties in the same manner as the award. The periods 
of time provided for under paragraph (2) of Article 51 and paragraph 
(2) of Article 52 shall run from the date on which the decision waa 
rendered. 

Interpretation, Revision and Annulment of the Award 

ARTICLE 50 
( l )  If any dispute shall arise between the parties as to the meaning 

or scope of an  award, either party may request interpretation of the 
award by an application in writing addressed to the Secretary-General. 

(2) The request shall, if possible, be submitted to the Tribunal 
which rendered the award. If thiishall not be ps ib l e ,  a new Tribunal 
shall be constituted in accordance with Section 2 of this Chapter. The 
Tribunal may, if it considers that the circumstances so require, stay 
enforcement of the award pending its decision. 

ARTICLE 51 
( l )  Either party may request revision of the award by m applica- 

tion in writing addressed to the Secretary-General on the ground of 
discovery of some fact of such a nature as decisively to aaect the 
award, provided that when the award was rendered that fact was 
unknown to the Tribunal and to the applicant and that the applicant's 
ignorance of that fact was not due to negligence. 

(2) The application shall be made within 90 days after the discovery 
of such fact and in any event within three yean after the date on 
which the award was rendered. 

(3) The request shall, if possible, be submitted to the Tribunal which 
rendered the award. If this shall not be possible, a new Tribunal rkJl  
be constituted in accordance with Section 2 of this Chapter. 

(4) The Tribunal may, if it considers that the circumstancn so 
reqitire, stay enforcement of the award pending its decision. If the 
a plicant requests stay of enforcement of the award in his application, 
eftforcement shall be stayed provisionally until the Tribunal rules on 
such request. 

rhncm 52 
( l )  Either party may request annulment of the award by an appli- 

catron in writing addressed to the Secretary-General on one or more 
of the following grounds: 

(a) that the Tribunal was not properly constituted; 
(b) that the Tribunal has manifestly exceeded its powers; 
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(c) that thcre wan corruption on the part of a member of the 
Tribunal; 

( d )  that there has been a serious departure from a fundamental 
rule of procedure; or 

(c) that the award has failed to state the reasons on which it is 
based. 

(2) The application shall be made within 120 days after the date 
on which the award was rendered except that when'annulment is 
requested on the ground of corruption such application shall be made 
within 120 days after discovery of the corruption and in any event 
within three yean after the date on which the award was rendered. 

(3) On receipt of the request the Chairman shall forthwith appoint 
from the Panel of Arbitrators an ad hoc Committee of three persons. 
None of the members of the Committee shall have been a member 
of the Tribunal which rendered the award, shall be of the same 
nationality as any such member, shall he a national of the State party 
to the dispute or of the State whose national is a party to the dispute, 
shall have been designated to the Panel of Arbitrators by either of 
those States, or shall have acted as a conciliator in the same dispute. 
The Committee shall have the authority to annul the award or any 
part thereof on any of the grounds set forth in paragraph ( I ) .  

(4) The provisions of Articles 4145,  48, 49, 53 and 54, and of 
Chapters V1 and V11 shall apply mutatis mulandis to proceedings 
before the Committee. 

(5) The Committee may, if it considers that circumstances so 
require, stay enforcement of the award pending its decision. If the 
applicant requests a stay of enforcement of the award in his applica- 
tion, enforcement shall be staved ~rovisionallv until the Comrnittee , . 
rules on such request. 

(6) If the award is annulled the disaute shall, at the request of 
either party, be submitted to a new Tiibunal constituted in accold- 
ance with Section 2 of this Chapter. 

Recognition and Enforcement of the Awa~d  

A R n c ~ e  53 
( I )  The award shall be binding on the parties and shall not be 

subject to any appeal or to any other remedy except those provided 
for in this Convention. Each party shall abide by and comply with 
the terms of the award except to the extent that enforcement shall 
have been stayed pursuant to the relevant provisions of this Convention. 

(2) For the purposes of this Section, "award" shall intlude any 
decision interpmting, revising or annulling such award pursuant to 
Articles 50, 51 or 52. 

(1) Each Contracting State shall recognise an award rendered 
pursuant to this Convention as binding and enforce the pecuniary 
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obligation1 imposed by that award within it1 territoric~ as if it were 
a final judgment of a court in that State. A Contracting State with l 
federal constitution may enforce such an award in or through its 
federal courts and may provide that such courts shall treat the award 
as if it were a final judgment of the courts of a constituent state. 

(2) A party seeking recognition or enforcement in the territories 
of a Contracting State shall furnish to a competent court or other 
authority which such State shall have designated for this purpose a 
copy of the award certified by the Secretary-General. Each Contract- 
ing State shall notify the Secretary-General of the designation of the 
competent court or other authority for this purpose and of any subre- 
quent change in such designation. 

(3) Execution of the award sllall be governed by the laws con- 
cerning the execution of judgments in force in the State in wl~osc 
territories such execution is sought. 

ART~CLE 55 
Nothing in Article 54 shall be construed as derogating from the 

law in force in any Contracting State relating to immunity of that 
State or of any foreign State from execution. 

CHAPTER V 

REPLACEMENT AND DISQUALIFICATION O F  
CONCILIATORS AND ARBITRATORS 

A R n c ~ e  56 
(1) After a Commission or a Tribunal has been constituted and 

proceedings have begun, its composition shall remain unchanged; 
provided, however, that if a conciliator or an arbitrator should die, 
become incapacitated, or resign, the resulting vacancy shall be filled 
in accordance with the provisions of Section 2 of Chapter 111 or 
Section 2 of Chapter 1,V. 

(2) A member of the Commission or Tribunal shall continue to 
serve in that capacity notwithstanding that he shall have ceased to 
be a member of the Panel. 

(3) If a conciliator or arbitrator appointed by a party shall have 
resigned without the consent of the Commission or Tribunal of which 
he was a member, the Chairman shall appoint a person from the a p p m  
priate Panel to fill the resulting vacancy. 

ARTICLE 57 
A party may propose to a Commission or Tribunal the disqualifica- 

tion of any of its members on aeeount of any fact indicating a 
manifest lack of the qualitiu required by paragra h (1) of Article 
14. A party to arbitration proceedings may, in adition, prupose the 
disqualification of an arbitrator on the ground that he was ineligible 
for appointment to the Tribunal under Section 2 of Chapter IV. 
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ARncra 58 
The decision on any proposal to disqualify a conciliator or 

arbitrator shall be taken by the other members of the Commission 
or Tribunal as the case may be, provided that where those members 
are equally divided, or in the case of a proposal to disqualify a sole 
conciliator or arbitrator, or a majority of the conciliators or 
arbitrators, the Chairman shall take that derision. If it is decided 
that the proposal is well-founded the conciliator or'arbitrator to 
whom the decision relates shall be replaced in accordance with the 
provisions of Section 2 of Chapter 111 or Section 2 of Chapter IV. 

CHAPTER V1 

COST O F  PROCEEDINGS 

ARTICLE 59 
The charge payable by the parties for the use of the facilities of 

the Centre shall be determined by the Secretary-General in accordance 
with the regulations adopted by the Administrative Council. 

A R ~ C L E  60 
(1) Each Commission and each Tribunal shall determine the fees 

and expenses of its members within limits established from time to 
time by the Administrative Council and after consultation with the 
Secretary-General. 

(2) Nothing in para~raph ( I )  of this Article shall preclude the 
parties from agreeing in advance with the Commission or Tribunal 
concerned upon the fees and expenses of its members. 

AnncLe 61 
(1) In the case of conciliation proceedings the fees and expenses 

of members of the Commission as well as the charges for the use of 
the facilities of the Centre, shall be borne equally by the parties. Each 
Dartv shall bear anv other exDenses it incurs in connection with the 
proc&edings. 

(2) In  the case of arbitration proceedings the Tribunal shall, 
except as the parties othenvise agree, assess the expenses incurred by 
the parties in connection with the proceedings, and shall decide how 
and by whom those expenses, the fees and expenses of the members 
of the Tribunal and the charges for the use of the facilities of the 
Centre shall be paid. Such decision shall form part of the award. 

CHAPTER V11 

PLACE O F  PROCEEDIKGS 

ARTICLE 62 
Conciliation and arbitration proceedings shall be held a t  the seat 

of the Centre except as hereinafter provided. 
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A R ~ C L E  63 
Conciliation and arbitration proceedings may be held, if the parties 

so agree, 
(4) at the seat of the Permanent Court of Arbitration or of any 

other appropriate institution, whether private or public, 
with which the Centre may make arrangements for that 
purpose; or 

(6) at any other place approved by the Commission or Tribunal 
after consultation with the Secretary-General. 

CHAPTER V111 

DISPUTES BETWEEN CONTRACTING STATES 

Anncuz 64 
Any dispute arising between Contracting States concerning the 

interpretation or application of this Convention which is not settled 
by negotiation shall be referred to the International Court of Justice 
by the application of any party to such dispute, unless the Sta tu  
concerned agree to another method of settlement. 

CHAPTER IX 

' AMENDMENT 

A R ~ C L E  65 
Any Contracting State may propose amendment of this Conven- 

tion. The text of a proposed amendment shall be communicated to 
the Secretary-General not less than 90 days prior to the meeting of 
the Administrative Council a t  which such amendment h to be 
considered and shall forthwith be transmitted by him to .I1 the 
members of the Administrative Council. 

A ~ n c m  66 
(1) If the Administrative Council shall so decide by a majority 

of two-thirds of its members, the proposed amendment shall be 
circulated to all Contracting States for ratification, acce tance or 
qpproval. Each amendment shall enter into force 30 Bays after 
dispatch by the depositary of this Convention of a notification to 
Contracting S ta t a  that all Contracting States have ratified, accepted 
or approved the amendment. 

(2) No amendment shall affect the rights and obligations under this 
Convention of any Contracting State or of any of its constituent 
subdivisions or agencies, or of any national of such State arising out 
of consent to the jt~risdiction of the Centre given before the date of 
entry into force of the nmendnient. 
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CHAPTER X 

FINAL PROVISIONS 

ARTICLE 67 
This Convention shall be open for signature on behalf of States 

members of the Bank. I t  shall also be open for signature on behalf of 
any other State which is a party to the Statute of the International 
Court of Justice and which the Administrative Council, by a vote of 
two-thirds of its members, shall have invited to sign the Convention. 

ARTICLE 68 
(1) This Convention shall be subject to ratification, acceptance or 

approval by the signatory States in accordance with their respective 
constitutional procedures. 

(2)  This Convention shall enter into force 30 days after the date of 
deposit of the twentieth instrument of ratification, acceptance or 
approval. It shall enter into force for each State which subsequently 
deposits its instrument of ratification, acceptance or approval 30 days 
after the date of such deposit. 

.~RTICLE 69 
Each Contracting State sha!l take such legislative or other measures 

as may be necessary for making the provisions of this Convention 
efiective in its territories. 

A R ~ C L E  70 
This Convention shall apply to all territories for whose international 

relations a Contracting State is responsible, except those which are 
excluded by such State by written notice to the depositary of this 
Convention either a t  the time of ratification, acceptance or approval 
or subsequently. 

.\R+ICI~E 71 
Any Contracting State may denounce this Convention by written 

notice to the depositary of this Convention. The denunciation shall 
take effect six months after receipt of such notice. 

A R ~ C L E  72 
Notice by a Contracting State pursuant to Article 70 or 71 shall 

not d e c t  the rights or obligations under thu Convention of that State 
or of any of its calstituent subdivisions or agencies or of any national 
of that State arising out of consent to the jurisdiction of the Centre 
~ lv r l t  I,y nnn nf tl1r111 hrfnre ~~~~11 noticn tvns rrcrivrd I)y t l~e  clrpoaitnry. 
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ARTICLE 73 
Instruments of ratification, acceptance or approval of this Conven- 

tion and of amendments thereto shall be deposited with the Bank 
which shall act as the depositary of this Convention. The depositary 
shall transmit certified copies of this Convention to S t a t a  munben 
of the Bank and to any other State invited to sign the Convention. 

ARTICLE 74 
The depositary shall register this Convention with the Secretariat 

of the United Nations in accordance with Article 102 of the Charter 
of the United Nations and the Regulations thereunder adopted by 
the General Assembly. 

.~RTICLE 75 
The depositary shall notify all signatory States of the following: 
(a) signatures in accordance with Article 67; 
(6) deposits of instruments of ratification, acceptance and approval 

in accordance with Article 73; 
( c )  the date on which this Convention enten into force in accord- 

ance with Article 68; 
(d) exclusions from territorial application pursuant to Article 70; 
( C )  the date on which any amendment of this Convention enten into 

force in accordance with Article 66; and 
( 1 )  denunciations in accordance with Article 71. 

DONE at  Washington in the English, French and Spanish languages, 
all three texts being equally authentic, in a single copy which shall 
remain deposited in the archives of the International Bank for Recon- 
struction and Development, which has indicated by its signature below 
its agreement to fulfil the functions with which it is charged under 
this Convention. 

(Here follow the signatures) 

This Act is administered in the Department of Justice. 
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ANALYSIS 

An Act to  implement an international Convention o n  the  
recognition a n d  enforcement of foreign arbitral 
awards [ 7  O c t o b e r  1982 

BE I T  ENACTED by the General Assembly of New Zealand 
in Parliament assembled, and by the authority of the same, as 
follows: 

=rle 
I. Short Title and commcnccmcnt 
2. Interpretation 
1. Act to bind the Cmwn 
4. Power 01 Coun to stay C w r t  piocaed- 

ings i n  respect d mattcn subjecr to an 
arbitration a#reement 

5. Enforcement d brcign arbitral awards 
, 6. Evidence 

7. Rclural of enforcement 
8. Enlorccmcnt d Convention award, 

undn  other cnactmmu 

1. Short Title and  commencement-(l) This Act may be 
cited as the Arbitration (Foreign Agreements and Awards) 
Act 1982. 

(2) This Act shall come into force on the 1st day of January 
1983. 

9. Reciprocal Enforcement d Judgments 
Act 1934 not to aflect edacemmt 
under this Act 

10. Arbitration Clauses (Protocol) and the 
Arbitntmn (Foreign Awards) Act 
1933 not to apply to Convention 
awards enlorcrable under this Act 

I I. A p p l i l i o n  d Act 
12. Orders i n  Council and crrtilicarn 

declann~ countries to be parties to 
Convantion 

13. Convention awards to be unenlorceable 
i n  Sew Zealand il no reciprocity 

14. Repeal 
Schedule 

2. Interpretation-In this Act, unless the context 
otherwise requires,- 

"Arbitration agreement" means an agreement in writing 
of the kind to which Article I1 of the Convention 
relates: 
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"Convention" means the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards 
adopted at  New York by the United Nations 
Conference on International Commercial Arbitration 
on the loth day of June 1958, a copy of the English 
text of which is set out in the Schedule to this Act: 

"Convention award" means an arbitral award to which 
the Convention applies made pursuant to an 
arbitration agreement in a country (other than New 
Zealand) which is a party to the Convention. 

3. Act to  b ind the  Crown-(l) Subject to subsection (2) 
of this section, this Act shall bind the Crown. 

(2) Nothing in this Act shall make a Convention award 
enforceable against the Crown in a manner in which a 
judgment would not be enforceable against the Crown. 

Cf. 1979, No. 39, S. 3 

4. Power of Court  to stay Cour t  proceedings in  respect 
of matters subject to a n  arbitration agreement-(l) If any 
party to an arbitration agreement to which this section 
applies (or any person c!aiming through or under that 
person) commences any legal proceedings in any Court 
against any other party to that arbitration agreement (or any 
person claiming through or under that other party) in respect 
of any matter in dispute between the parties which the parties 
have agreed to refer to arbitration pursuant to that 
arbitration agreement, any party to those proceedings may at  
any time apply to the Court to stay those proceedings; and the 
Court shall, unless the arbitration agreement is null and void, 
inoperative, or incapable of being performed, make an order 
staying the proceedings. 

(2) The Court may, in addition to any order made under 
subsection (1) of this section, make such other orders in 
relation to any property which is or may be the subject-matter 
of the dispute between the parties to the arbitration 
agreement as it thinks fit. 

(3) Any order under subsection ( I )  or subsection (2) of this 
section may be made subject to such conditions as the Court 
thinks fit. 

(4) This section applies to every arbitration agreement 
which provides, expressly or by implication, for arbitration in 
any country other than New Zealand. 

(5) Section 5 of the Arbitration Act 1908 sl~all  not apply to 
any arbitration agreement to which this section applies. 
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5. Enforcement of foreign arbitral awards-(l ) Subject 
to this Act, a Convention award shall be enforceable in New 
Zealand either by action or in the same manner as an  award 
under the Arbitration Act 1908. 

(2) Any Convention award which would be enforceable 
under this Act shall be treated as binding for all purposes on 
the persons as between whom it was made, and may 
accordingly be relied on by any of those persons by way of 
defence, set off, or otherwise in any legal proceedings in New 
Zealand, and any references in this Act to enforcing a 
Convention award shall be construed as including references 
to relying on an award. 

Cf. 1933, No. 4, S. 5 

6. Evidence--(l) The party seeking to enforce a Conven- 
tion award shall produce to the Court- 

(a) The duly authenticated original award or a duly 
certified copy thereof; and 

(b) The original arbitration agreement or a duly certified 
copy thereof. ' 

(2) Where the Convention award or arbitration agreement 
is in a foreign language, the party seeking to enforce it shall 
also produce a translation of it in the English languagr 
certified as a correct translation by an official or sworn 
translator, or by a diplomatic or consular agent of the country 
in which it was made, or in such other manner as the Court 
may require. 

(3) Any document produced under subsection ( l )  or 
subsection (2) of this section shall, in the absence of evidence 
to the contrary, be conclusive evidence of the document which 
it purports to be or the matters to which it relates, as the case 
may be. 

7. Refusal of enforcement-(l) Subject to subsecrions 
(2) and (3) of this section, a Convention award shall not be 
enforceable pursuant to this Act if the person against whom it 
is sought to enforce it proves that: 

(a) A party to the arbitration agreement under which the 
Convention award was made, was, under the law 
applicable to that party, under some incapacity a t  
the time the arbitration agreement was made; or 

(b) The arbitration agreement was not valid under the law 
to which the parties have subjected it or, if the 
ar1)irrxtion sgrermrt~t is not exprrssrd to I>c sul)jc.~.r 
to the law of any country, under the law of the 
country where the Convention award was made; or 
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(c) The party against whom it is sought to enforce the 
Convention award was not given proper notice of 
the appointment of the arbitrator, or  of the 
arbitration proceedings, or was otherwise unable to 
present his case in those proceedings; or  

(d) Subject to subsection (4) of this section, the Convention 
award deals with a difference not contemplated by, 
or not falling within the tcrms of the submission to 
arbitration, or contains a decision on a matter 
beyond the scope of the submission; .or 

(c) The composition or  appointment of the arbitral 
authority, or the arbitration procedure was not in 
accordance with the agreement of the parties, or, in 
the absence of such agreement, the law of the 
country where the arbitration took place; or 

(1) The Convention award has not yet become binding on 
., the parties, or has been set aside or suspended by a 

competent authority in the country in which, or 
under the law of which, the award was made. 

(2) The Court may refuse to enforce a Convention award- 
(a) If it relates to a matter that may not lawfully be referred 

to arbitration under the law of New Zealand; or 
(b) If the enforcement of the award would be contrary to 

public policy. 
(3) Where pursuant to this Act it is sought to enforce a 

Convention award and the Court is satisfied that an  
application to set aside or suspend that award has been made 
to a competent authority of the country in which, or under the 
law of which, it was made, the Court may, if it thinks fit, 
adjourn the proceedings and may, on the application of the 
party seeking to enforce that Convention award, order the 
other party to give security. 

(4) tVhere a Convention award to which paragraph (d) of 
subsection ( I )  of this section applies contains a decision on a 
mattcr not contemplated by, or falling within the terms of the 
submission to arbitration or beyond the scope of the 
submission which can be severed from a decision on a mattcr 
properly contemplated by and within the tcrms and scope of 
the submission, the Convcntion award may be enforced in 
respect of that latter decision. 

I 

8. Enforcement of Convention awards  u n d e r  o ther  
enactments-Nothing in this Act shall affect the right of any 
person to the enforcement of a Convention award otherwise 
than pursuant to this Act. 
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9. Reciprocal Enforcement of Judgments Act 1934 not 
to affect enforcement unde r  this Act-Xothing in section 8 
or section 10 of the Reciprocal Enforcement of Judgments Act 
1934 shall affect the enforcement of a Convention award 
pursuant to this Act. 

10. Arbitration Clauses (Protocol) a n d  the  Arbitration 
(Foreign Awards) Act 1933 not to  apply to  Convention 
awards  enforceable unde r  this Act-Nothing in the 
Arbitration Clauses (Protocol) and the Arbitration (Forcign 
Awards) Act 1933 shall apply to the enforcement of a 
Convention award. 

11. Application of Act-This Act shall apply in respect of 
any arbitration agreement or Convention award whether 
made before or after. the commencement of this Act. 

It. Order s  i n  Council  a n d  certificates declaring 
countries to  be parties to  Convention-(l) The Covcrnor- 
General may from timc to time, by Order in Council, declare 
any country specificd in the order to be a party to the 
Convention and any order while it remains in force shall be 
conclusive evidence that the country specified in the order is a 
party to the Convention. 

(2) The Secretary of Foreign Affairs or a Deputy Secretary 
of Foreign Affairs may from time to time certify in writing 
that any country, not being a country specified in any Order 
in Council made under subsection ( I )  of this section, is or was 
a t  the timc specified in the certificate a party to the 
Convention and may a t  any time revoke such a certificate and 
any certificate shall in the absence of evidence to the contrary 
be conclusive evidence that the country specificd in the 
certificate is, or was a t  the time specified, a party to the 
Convention. 

13. Convention awards  to  be unenforceable i n  New 
Zealand if n o  reciprocity-(l) If the Governor-General is 
satisfied that the treatment in respect of recognition and 
enforcement accorded by the courts of any country which is a 
party to the Convcntion to an award made in arbitration 
proceedings in New Zealand is substantially less favo.urable 
than that accorded by the courts in New Zealand to a 
Convention award made in that country, the Governor- 
General may, by Order in Council, direct that no Convention 
award made in that country shall be enforceable pursuant to 
this Act. 
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(2) Where an order has been made under subsection ( I )  of 
this section, no proceedings shall be commenced or continued 
in any Court in New Zealand to enforce, pursuant to this Act, 
a Convention award made in a country to which the order 
applies. 

14. hepeal-section 3 of the Arbitration Clauses (Pro- 
tocol) and the Arbitration (Foreign Awards) Act 1933 is 
hereby repealed. 

Section 2 SCHEDULE 

E n c ~ r s n  TEXT 

CONVENTION O N  T H E  RECOGNITION AND ENFORCEMENT 
O F  FOREIGN ARBITRAL AWARDS 

Article I 

I. This Convention shall apply to the recognition and enforcement of 
arbitral awards made in the territory 01 a State other than the State where 
the recognition and enforcement of such awards are sought, and arising 
out of differences between persons, whether physical or  legal. I t  shall also 
apply to arbitral awards not considered as  domestic awards in the State 
whcre their recognition and enforcement are sought. 

2. The  tcrm "arbitral awards" shall includc not only awards made by 
arbitrators appointed for each case but also those made by permanent 
arbitral bodies to which the parties have submittcd. 

3. When signing, ratifying or  acceding to this Convention, or  notifying 
extension undcr article X hereof, any State may on the basis of reciprocity 
dCclare that it will apply the Convention to the rccognition and 
enforcement of awards made only in the territory of another Contracting 
State. It may also declare that it will apply the Convention only to 
differences arising out of legal relationships, whether contractual or  not, 
which are considered as commercial under the national law of the Stafe 
making such declaration. 

Article I 1  

I. Each Contracting State shall recognize a n  agrcement in writing 
under which the parties undertake to submit to arbitration all or any 
differences which have arisen or  which may arise between thcm in respect 
of a defined legal relationship, whether contractual or  not, concerning a 
subjcct matter capable of settlement by arbitration. 

2. 'The tcrm "a~reement in writing" shall includc an  arbitral clause in a 
contract or an arbitration agreement, signed by the parties or  contained in 
an c ~ c h a n g c  of letters or telegrams. 

t .  Tltr rotirc 01 n Contr.trting State. \rhrn srixrd of an  nctiott in a rnattrr 
it1 rcspccr of wl~iclt the parties have made an agreement within tlle 
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meaning of this article, shall, at the request of one of the parties, refer the 
parties to arbitration, unless it finds that the said agreement is null and 
void, inoperative or  incapable of being performed. 

Article 111 

Each Contracting State shall recognize arbitral award3 as binding and 
enforce them in accordance with the rules of procedure of the territory 
where the award is relied upon, under the conditions laid down in the 
following articles. There shall not be imposed substantially more onerous 
conditions or higher fees or charges on the rccognition or enforcement of 
arbitral awards to which this Convention applies than arc imposed on the 
recognition or enforcement of domestic arbitral awards. 

Article I V  

I .  T o  obtain the recognition and enforcement mentioned in the 
preceding article, the party applying for rccognition and enforcement 
shall, at the time of the application, supply: 

(a) T h e  duly authenticated original award or a duly certified copy 
thereof; 

(b) T h e  original agrcement referred to in article 11 or a duly certified 
copy thereof. 

2. 11 the said rward or agreement is not made in an oflicial language of 
the country in which the award is relied upon, the party applying for 
rccognition and enforcement of the award shall produce a translation of 
these documents into such language. The translation shall be certified by 
an official or sworn translator or  by a diplomatic or consular agent. 

Arltcle V 

I. Recognition and enforcement of the award may be refused, at the 
request of the party against whom i t  is invoked, only if that party furnishes 
to the competent authority where the recognition and enlorccment is 
sought, prool that: 

(a) The  parties to the agreement referred to in article 11 were, undcr the 
law applicable to thcm, under some incapacity, or the said agrcement is 
not valid undcr the law to which the parties have subjected it or, tailing 
any indication thereon, undcr the law of the country where the award was 
made; or  

(b) The  party against whom the award is invoked was not given proper 
notice of the appointment of the arbitrator or of the arbitration 
proceedings or  was otherwise unable to present his case; or 

(c) T h e  award deals with a difference not contemplated by or not falling 
within the terms of the submission to arbitration, or it contains decisions 
on matters beyond the scope of the submission to arbitration, provided 
that, if the decisions on matters submitted to arbitration can be separated 
from those not so submitted, that part of the award which contains 
decisions on matters submitted to arbitration may be recognized and 
enforced; or 

(d) The  composition of the arbitral authority or the arbitral procedure 
was not in accordance with the agrcement of the parties, or. failing such 
a~rccment ,  was not in accordance with the law of the country whcre the 
arbitration rook place; or 
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(I) The award has not yet become binding on the parties, or has been 
set aside or suspended by a cumpetent authority of the country in which, 
or under the law of which, that award was made. 

S 2. Recognition and enforcement of an arbitral award may also be 
relused if the competent authority in the country where recognition and 
enlorcement is sought finds that: 

(a) The subject matter of the dilference is not capable of settlement by 
arbitration under the law of that country; or 

(b) The recognition or enforcement of the award woulf be contrary to 
the public policy of that country. 

Article V1 

If an application for the setting aside or suspension of the award has 
been made to a competent authority referred to in article V ( I )  (c), the 
authority before which the award is sought to be relied upon may, if it 
considers it proper, adjourn the decision on the enforcement of the award 
and may also, on the application of the party claiming enlorcement of the 
award, order the other party to give suitable security. 

I Articlt V11 

I .  The provisions of the present Convention shall not affect the validity 
of multilateral or bilateral agreements concerning the recognition and 
enlorcement of arbitral awards entered into by the Contracting States nor 
deprive any interested party 01 any right he may have to avail himself of 
an arbitral award in the manner and to the extent allowed by the law or 
the trraties 01 the country where such award is sought to be relied upon. 

2. The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva 
Convention on the Execution 01 Foreign Arbitral Awards of 1927 shall 
ccase to have effect between Contracting States on their becoming bound 
and to the extent that they become bound, by this Convention. 

I .  This Convention shall be open until 31 December 1958 for signature 
on behall 01 any hfember of the United Nations and also on behalf 01 any 
othcr State which is or hereafter becomes a member of any specialized 
agency of the United Nations, or which is or hereafter becomes a party to 
rhe Statute of the Inrernational Court of Justice, or any other Stare to 
which an invitation has been addressed by the General Assembly 01 the 
United Nations. 

2. This Convention shall be ratified and the instrument of ratification 
shall be deposited with the Secretary-General of the United Nations. 

Article IX 

1. This Convention shall be open for accession to all States referred to 
in article VIII. 

2. Accession shall be eflcctrd by the deposit of an instrument 01 
accc*lion with the Secretary-Central of the L'ni~ed Srtions. 
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Arliclr X 

I. Any State may, at the time of signature, ratilication or accession. 
declare that this Convention shall extend to a11 or any of the territories for 
the international relations of which it is responsible. Such a declaration 
shall take effect when the Convention enters into force lor the State 
concerned. 

2. At any time thereafter any such extension shall be made by 
notification addressed to the Secretary-General of the United Nations and 
shall take eflect as from the ninetieth day after the day 01 receipt by the 
Secretary-General of the United Nations 01 this notification, or as from the 
date of entry into lorce of the Convention for the State concerned. 
whichever is the later. 

3. With respect to those territories to which this Convention is not 
extended at the time of signature, ratification or accession, each State 
concerned shall consider the possibility of taking the necessary steps in 
order to extend the application of this Convention to such territories, 
subject, where necessary for constitutional reasons. to the consent of the 
Governments of such territories. 

Articlt XI 

In the case of a federal or non-unitary State, the following provisions 
shall apply: 

(0) With respect to those articles of this Convention that come within 
the legislative jurisdiction of the federal authority, the obligations 01 the 
federal Government shall to this extent be the same as those 01 
Contracting States which are not federal States; 

(b) With respect to those articles ol this Convention that come within 
the leg~slative jurisdiction of constituent states or provinces which are not. 
under the constitutional system of the federation, bound to take legislative 
action, the federal Government shall bring such articles with a lavourable 
recommendation to the notice of the appropriate authorities of constituent 
states or provinces at the earliest possible moment; 

(c) A federal State Party to this Convention shall, at the request al any 
other Contracting State transmitted through the Secretary-General of the 
United Nations, supply a statement of the law and practice a1 the 
federation and its constituent units in regard to any particular provision of 
this Convention, showing the extent to which effect has been given to that 
provision by legislati\re or other action. 

Article XI1 

I. This Convention shall come into force on the ninetieth day.following 
the date 01 deposit of the third instrument of ratification or accession. 

2. For each State ratifying or acceding to this Convention after the 
deposit 01 the third instrument 01 ratilication or accession. this 
Convrntion shall rntrr in10 fnrc-c o t ~  thc nincticth day aftcr delwnit Ily 
such State 01 its it~strumcr~t 01 rrtilicarion or accession. 
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Article XI11 

I. Any Contractit~g State may denounce this Convention by a written 
notification to the Secretary-General of the United Nations. Denunciation 
shall take effect one year aftcr the date of receipt of the notification by the 
Secretary-General. 

2. Any State which has made a declaration or notification under article 
?( may. at anv time thereafter. bv notification to the Secretaw-General of 
the ~ h i t c d  h'gtions, declare tha; this Convcntion shall ceare'to extend to 
the territory concerned one year aftcr the date of the.receipt of the 
notification by the Secretary-General. 

3. This Convcntion shall continue to be applicable to arbitral awards in 
rcspcct ol which recognition or  enforcement proceedings have been 
instituted before the denunciation takes effect. 

Article XIV 

A Contracting State shall not be entitled to avail itself of the present 
Convention against other Contracting States except to the extent that it is 
itself bound to apply the Convention. 

Article XV 

'The Sccrctary-Gcncral of the United Nations shall notify the States 
co~~tcmplated in article V111 of the following: 

(a) Signatures and ratifications in accordance with article VII1; 
(b) Accessions in accordance with article IX; 
(c) Declarations and notifications under articles I, X and XI; 
(d) The  date upon which this Convcntion enters into force in 

accordance with article S I I ;  
( I )  Denunciations and notifications in accordance with article XII I .  

Article XVI 

I .  This Convcntion, of which the Chinoc ,  English, French. Russian 
and Spanish texts shall be equally authentic, shall be deposited in the 
archives of the Cnited Nations. 

2. The Secretary-General of the United Sations shall transmit a 
certified copy of this Convcntion to the States contemplated in article 
VIII.  

This Acr is  admtnirlcrcd in the Department ol Justice 
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CHAPTER 27 
Arbirrarbn Act, 1950 

ARRANGEMENT O F  SECnONS 
PUT I 

GENERAL ROV~SIONS IS TO AmnMnON 
Eflect oJ Arbirrarion Agreenu-. &C. 

Y A u t b o r i t  of a rb imton  and umpirn to be i r r c v ~ b l e .  
L Du*OlP.rtY. 
1. BurkrupcCy. 
4. S u  ins court proceedings where there is submiuion to arbimti*- 
3. R C ~ M ~ ~  of inlerpleadcr issues to arbitration. 

Arbitrators and Umpires 

6 When reference is to a single arbitrator. 
7. Power of partia in certain cases to supply VaCaWY. 
I. Umpires. 
9. Agreemenu for reference to three arbitraton. 

10. Power of court in certain cases to appomt an ub i t r a~or  or umpire. 
I I. Rcferenu to official referee. 

Conduct of Proceedings. Wimerur.  &c. 
I 2  Conduct of proceedin#$, witneues. &. - provuions LU to A 

11. T i e  for making award. 
14. Interim awards. 
15. Specific performance. 
16. Awards to be find. 
17. Power to correct dips. , 

Corrr;)ees and lnteresr 
18. W. 
19. Taxation of arbitrator's or umpire's feel. 
20. Interat on awards. 

Special C m .  Reminion and kt t ing a i d e  of Award& &C. 
21. Statement of UK. 
22 Power to remit award. 
23. Removd of arbitrator and selling aside of award-. 
24. power of tour( to give relief where arbitrator U not i m ~ d d  or 

the dispute involves question of fraud. 
U. power of where arbitrator U removed 01 au*orit~ of 

arbitrator ia revoked. 
Enforcement of A ward 

26. Etlforcemen~ of award. 

Mkcelloneow 

27. power of court to time for commencin8 arbitration 
proceedin@ 

3. Terms as to costs &c. 
29. &tension 446 of the Mcrcbmt Shipping Act. 1894. 
30. Crown to be bound. 
31. Application :f part I to statutory arvtratiool. 
32 Meaning of arbitration agreement . 

Operation of Part I. 
W Extent of Part l. 
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PUT I1 
&once- OF CERTAIN FWIOW AWARDS 

Section 35. Awards to which Pan I1 applies. 

36. Effect of forcim awards. 
37. Condition8 for enforcement of foreifa awards. 
38. Evidence. 
39. Meanin of " final award ". 
40. Saving for other rifits, &c. 
41. Application of Pan  11 to Scotland. 
42. Application of Part 11 to Northern Ireland. 
43. Savin# for pending proceedinls. 

PART I l l  
GENEML 

U. Short title. commencement and repeal. ' 

SaMvles: 
Firat Schedule.-Protocol on Arbitration Clauses simed 

bebrlf of His Majesty at a Meeting of the Assembly of 
Lugue of Nations held on the twenty-fourth day of Scptem. 
ber. nineteen hundred m d  twenty-three. 

Second Schedule.-Convention on the Execution of Foreim 
Arbilnl Awards dmed  at Geneva on behalf of His Maj- 
on the twenty-sixth day of September. nineteen hundred ad 
twenty-seven. 

An Act to consolidate the Arbitration Acts. 1889 to 1934. 
(28th l l l l y  1950.1 

E it eoaded by the King's most Exallcat Majesty, by and B with the advia  and consent of the Lard. Sp i r i td  .nl 
Temporal, and Commons, in this present Parliammt 

assembled, m d  by the authority of the same, u follow:- 

P a r  l 
G ~ N E ~ U L  PROVISIONS AS TO ~ T T I U T I O N  

Effeci of A r b i m a t b n  Agreemews, &c. 
Authority of 1. The authority of m arbitrator or umpire appoiotcd by a 
mbitnton by virtue of an  arbitration agreement shall. u a l w  a wnlnr). 

intention is expressed h the agreement. be irrevocable except lobe  
hcvoak by kave of the High Court or a judge thereof. 

~ a u ~  of 2.-(1) An arbitration agreement shall not be discharged by 
m y .  fhe death of any party thereto. either as respects the deceased or 

m y  other party. but-shall in such an event be enforceable by a 
against the personal representative of the dccerscd. 

(2) The authority of an arbitrator shall not be revoked by Ibe 
depth of any party by whom he was appointed. 

(3) Nothing in this section shall be taken to atlect the opm- 
lion of any enactment or  ruk of law by virtue of which any ri&t 
of action is extinguished by the death of a person. 
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~ ~ ( 1 )  Where it is providea by a term in a contract to which a PART I 
mkrupt  is a party that any ditlerences arising thereout or in -. 
( 6 m ~ 6 0 n  therewith shall be referred to arbitration. the mid &nkruW~. 

shall. if the trustee in bankruptcy adopts the wotmct, k 
aforcc.able by or  against him so far as relates to any such 
didereaceS. 

O) Where a person who has ,been adjudged hnkrupt had. 
Wore the commencement of the bankruptcy. become a party to 

 bitr ration agreement. and any matter to which the agreement 
applies requires to be determined in connection with or for the 
msa of the bankruptcy proceedings, then. if the case is one . 
a which subsection 11) of this section does not apply. any other 
pr to the agreement or. witb the consent of the committee of 
mrpcction. the trustee in bankruptcy. may apply to the court 
lvviog jurisdiction in the bankruptcy proceedings for m order 
&axing that the matter in question shall be referred to arbitra- 
(ka in accordance with the agreement, and that court may, if it 
L of opinion that. having r e ~ a r d  to all the circumstances of the 
are. the matter ought to be determined by arbitration. make an 
ada accordingly. 

4.41) If any party to an arbitration ageement. or any S u y b  court 
Wwo claiming through or  under him. wmmences any legal V ~ ~ C I  
W i n g s  in any court against any other par to the agrce-gzz!& 
U L  or any person claiming through or unde rzm.  in respect,,, . , h t i m .  
d my matter agreed to be referred. any party to those legal 
PrqctaPings may at  any time after appearance. aod before 
debvenng any pleadings or taking any other steps in the p r e  
sings. apply to that wur t  to stay the proceedings. and that 
sun or a judge thereof, if satisfied that there is no su5cieot 

why the matter should w t  be referred in accordance 
the agreement, and that the applicant was. a t  the time when 

Proceedings were commenced. and still remains. ready rod 
to do all things necessary to the proper conduct of the 

&htion, may make an order staying the proceedings. 
U) Notwirhstandiog anything in this Part of this A c t  if any 

Pn). a submission to arbitration made in pursuance of an 
'@-men1 to which the protocol x t  out in the Fint  Schedule 

this Act applies. or any person claiming through o r  under him. 
-erica any legal proceedings in any court against any other 

to cbe submission. or  any person claiming through or undu 
of any matter agreed to be referred. any party to 

legal proceedings may at  any time after appearance. and 
&re delivering any pleadings or  taking any other steps in the 
m l n g s ,  apply to that court to stay the proceedings. m d  

m or a judge thereof. unless satisfied tbat the agreement 
ubiwation has become inoperative or  cannot proceed or that 

he not in fact any dispute between the parties with regard 
'D * mtter agreed to be referred. shall make an order shying 

POW or 
prtk in 
certain sue 
to supply 
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5. Where relief by way of interpluder h granted aM 

appcan to the High Court that the clalms rn quStl00 are o m t b  
to which an arbitration agreement. to which claimanb aR 
parties. applies. the High Court may direct the issue between 
chimants to be determined in accordance witb the agreement. 

Arbi:raf'ors and Umpiru 
6. Unless a contrary intention is exprused therein, 

arbitration aurcement shall. if no other mode of reference 
provided. be deemed to include a provision that the referme 
h a l l  be to a single arbitrator. 

7. Where an arbitration agreement provides that the referenre 
shall be to two arbitrators. one to be appo~oted by each party, 
then. unless a contrary intention is expresd  therein- 

(a) if either of the appointed arbitrators refuses to act. or 
is incapable of acting. or dies. the ~r tY.wh0 appointed 
him may appoint a new arbitrator 10 bs place : 

( 6 )  if. on  such a reference. one p r t y  h i b  to appoint am 
arbitrator. either originally. or by way of subsdtutioa 
as aforesaid. for seven clear days after the other party, 
having appoinred his arbitntor. has served the p a q  
making default with notice to make the appointment. 
the party who bas appointed an arbilntpr may appoint 
that arbitrator to act as sole arbitrator In the reference 
a d  his award shall be binding on both panics as if 
he had been appointed by consent: 

Provided that the High Cocrt or a judge thereof may set aside 
m y  appointment made in pursuance of this tection. 

&-(I) Unless a conwary intention is e x p r d  therein. every 
arbitration agreement shall, where the rcfereoce is to two arbi- 
trators. be deemed to include a provision &at the two arbitraton 
shall appoint an umpire immediately after t h y  are themsclva 
appointed. 

(2) Unleu 8 contrary intention is e x p d  therein. cveq 
arbitration agreement shall. where such a provision is appliuble 
to the refereoce. be deemed to include a provision that if tbe 
arbitrators have delivered to any party to the arbitration agree- 
ment. or  to the umpire. a notice in writing stating tbat bq 
cannot agree. the umpire may forthwih enta  on the reference 
in lieu of the arbitnrors. 

(3) At any time after the appointment of an umpire. howem 
appointed. the High Court may. on the application of any pav 
to the reference and notwithstanding anythiog to the contnv 
in the arbitration ageement. order that the umpire shall enla 
upon the reference in lieu of the arbitraton and as if he were a 
sole arbitrator. 
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).-(I) Where an arbitration agreement provides that the PMTI 
,&rence shall be 10 three arbitrators. one to be appointed by --W. 

party and the third to be appointed by the two appointed AV-nu 
the the agreement shall have etlect as i f  i t  provided for reference 
the appointment of an umpire. and not for the appointment 'O lhrde 

d a third arbitrator. by the two arbitrators appointed by thearbi"'Om 
putia. 

(2) Where an arbitration agreement provides that the reCerence 
&uII be to thee  arbitrators to be appointed otherwise than as 
mt ioncd in subsaction (1) of this section. the award of any two - 
d tbe arbitraturs shall be binding. 

10. In  any of the following cases- Powa oT 
(U)  where an arbitration agreement provides that the in 

reference shall be to a single arbitrator. and all t b e ~ ~ ~ ~ n  
parties do not. after differences have arisen, concur in arbiintor or 
the appointment of an arbitrator ; umpire. 

(6)  i f  an appointed arbitrator refuses to act. or is incapable 
of acting. or dies. and the arbitration agreement does 
not show that i t  was intended that the vacancy should 
not be supplied and the parties do not supply the 
vacancy ; 

(cl where the parties or two arbitrators are at liberty to 
appoint an uqpire or third arbitntor and do not 
appoint him. or where two arbitrators are required to 
appoint an umpire and do not appoint him ; 

fd) where an appointed umpire or third arbitrator refuses 
to am. or is incapable of acting. or dies. and the arbi- 
tration agreement does not show that i t  was intended 
that the vacancy should not be supplied. and the 
parties or arbitrators do not supply the vacancy ; 

any party may serve the other parties or the arbitrators. as the 
may be. with a written notice to appoint or. as h e  

Q= may be, concur in appointing. an arbitrator. umpire or third 
r&itrator. and i f  the appointment i s  not made within seven 
clear days after the service of the notice. the High Court or a 
Judge thereof may. on application by the party who gave the 

appoint an arbitrator. umpire or third arbitrator who 
h a l l  have the like powers to act in the reference and make an 
"=rd as if he had been appointed by consent of  all parties. 

11. Where an arbitration agreement provides that the reference Reference to 
be to an official referee. any official referee to whom appli- ofEciil rere-. 

Q$n is made shall. subject to any order of the High Court or 
Judge thereof as to transfer or otherwise, h u r  and determine 

mtters agreed to be referred. 

Conduct of Proceedings, Wirncssrs. &c. 
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(2 )  Unless a contrary intention is express+ therein. eYd 
arbitration agreement shall. where such a prov~sionis appbabk 
to the reference. be deemed to contain a provision that h 
witnesses on the reference shall. i f  the arbitrator or umpire tbinb 
fit. be examined on oath or affirmation. 

(3) An arbitrator or umpire shall, unless a contrary intention 
expressed in  the arbitration agreement, have power to adminilta 
oaths to. or take the affirmations of. the partles to and wito- 
on a reference under the agreement. 

(4) Any party to a reference under an arbitration agreement 
may sue out a writ of subpoena ad testificandum or a writ 
subpoena duces tecum. but no person shall be compelled uada 
any such writ to produce any document which he could not 
compelled to produce on the trial of an action. and the Hi@ 
Court or a judge thereof may order that a writ of subpoena ad 
testificandum or of subpoena duces tecum shall issue to compcl 
the attendance before an arbitrator or umpire of a witncu 
wherever he may be within the United Kingdom. 

(5) The High Court or a judge thereof may also order that r 
writ of habeas corpus ad testificandum shall issue to bring up I 
prisoner for examination before an arbitrator or umpire. 

(6) The High Court shall have. for the purpose of and in 
relation to a reference. the same power of making orders io 
respect of- 

(0)  security for costs ; 
( 6 )  discovery of documents and interrogatories : 
(C) the giving of evidence by rffidavit ; 
(d) examination on oath of any witness before an officer of 

the High Court or any other person. and the issue of a 
commission or request for the examination of a witneu 
out of the jurisdiction ; 

(e) the preservation. interim custody or sale of any goods 
which are the subject matter of the reference; 

(1) securing the amount in  dispute in tbe reference ; 
(g)  the detention. preservation or inspection of any properr). 

or thing which is the subject of the reference or as to 
which any question may arise therein. and autborisla 
for any of the purposes aforesaid any persons to entu 

I L ( l )  Unless a contrary intention is expressed therein. every ~ ~ ~ , j ~ ~ t  
*ht ion agreement shall. where such a provision is applicable vmaedingr. 

wiiwrra, &c. 



upon or into any land or  building in the possession of PART I 
any party to the referencc. or authorising any samples -Cont. 

to be taken or any observation to be made or experi- 
ment to be tried which may be necessary or expedient 
for the purpose of obtaining full information or evi- 
dence : and 

(h)  interim injunctions or the appointment of a receiver : 
U it has for the purpose of and in relation to an action or matter 

the Hi$ Court : 
Provided that nothing in this subsection shall be taken to 

prejudice any power which may be vested in an arbitrator or 
umpire of making orders with respect to any of the matteri 
aforesaid. 

Provisions as to Awards .. 
13.-(I) Subject to the provisions of subsection (2) of section rime for 

twentytwo of this Act. and anything to the contrary in the mrkingaward. 
arbitration agreement an arbitrator or umpire shall have power 
to make an award at  a& I~M.) 

(2) The tlme, if any. limited for making an award. whethu 
under this Act or otherwise. may from time to time be enlarged 
by order of the High Court or a judge thereof. whether that time 
has expired or not. 

(3) The High Court may. on the application of any party to a 
reference. remove an arbitrator or umpire who fails to use all 
reasonable dispatch in entering on and proceeding with the 
reference and making an award. and an arbitrator or umpire 
xho is removed by the High Court under this subsection shall 
not be entitled to receive any remuneration in respect of his 
wrvices. 

For the purposes q! this subsection. the expression " procecd- 
ini? with a reference includes, h a case where two arbitrators 
are unable to agree. giving notice of that fact to the parties and 
10 the umpire. 

14. Unless a contrary intention is expressed therein, every Interim 
arbitration agreement shall. where such a provision is ap licable awards. 
to $e reference. be deemed to contain a provision $at Ibe 
arbitrator or umpire may, if he thinks fit. make an interim award. 
and any reference in this Pan of this Act to an award includes a 

to an interim award. 

15. Unless a ~n t ra f l in t en t ion  is expressed therein, ever). Spccitic 
"bitration agreement shall, where such a provision is applicable ~ * o m m  
to !he reference. be deemed to contain a provision that the 
e l f a t o r  or umpire shall have the same power as the Higb 

10 order specific performance of any contract other Iban a 
OOnhct relating to land or any interest in land. 

448 CH. 27 Arbitration Acr. 1950 l4 cm. 6 

I 16 Unless a contrary intention is expressed therein, cvq 
--cont. arbitration agreement sball. where such a pro5sion is applicablt 

Awards 10 be to the reference. be deemed to contain a provlslon that the 
~ M L  to be made by the arbitrator or umpire shall be final and bindin# 

on the parties and the persons claiming under them respectively. 

Power CO 17. Unles, a contrary intention is expressed in the arbitration 
corrs~t dip agreement. tbe arbitrator or umpire shall have power to correcr 

in an award any clerical mistake or error arising from any ac& 
dental slip or 0miSSion. 

Costs. Fees and Inreresr 

18.-(1 j Unless a contrary intention is expressed therein. everv 
arbitration agreement shall be deemed to include a provision hil 
the costs of the reference and award shall be in the discretion of 
the arbitrator or umpire. who may direct to and by whom and in 
what manner those costs or any part thereof shall be .paid. and 
may 1.x or settle the amount of costs to be so paid or any pan 
thereof, and may award costc to be paid as between solici1or 
and client 

(2) b y  costs directed by an award to be paid shall, u n l a  
the award otherwise directs. be taxable iq the High Court. 

(3) b y  provision in an arbitration agreement to the eEca 
&at Lbe partiu or any rty thereto shall in any event pry 
their or  his own costs o r h e  reference or award or any pan 
thereof shall be void. and this Part of this Act shall. in the cax 
of an arbitration ageement containing any such provision. have 
elect as if that provision were not contained therein : 

Provided that nothing in this subsection shall invalidate such 
a provision when it is a part of an agreewnt to submit to 
arbitration r dispute which has arisen before the making of ~hr t  
apeement. 

(4) If no provision is made by an award with respect to the 
wsts of the reference. any party to the reference may. within 
fourteen days of the ublication of the award or such funher 
time as the Higb &urt or a judge thereof may direct. 
apply to tbe arbitrator for an order directing by and to whom 
those costs sball be paid. and thereupon the arbitrator shall. afta 
hearing any party who may desire to be h a r d ,  amend his award 
by adding thereto such directions as be may think proper with 
respea to the payment of the costs of tbe reference. 

(S) Saction sixty-nine of the Soliciton Act, 1932 (which 
empowers a court before which any proceeding is being beard a 
U pending to charge propeny recovered or preserved in 
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din$ with the payment of solicitors' costs) shall apply rc 
PART I 

vhtration were a proceeding in the High Court. and the 
court may make declaratiotlb and orders accordingly. 

1) If in any case an arbitrator or umpire refuses to 
is award except on payment of the fees demanded by 
High Court may. on an application for the purpose. 
t b e  arbitrator or umpire shall deliver the award to the 

t on payment into court by the applicant of the f eu  
ded. and further that the fees demanded shall be taxed 
hxing officer and that out of the money paid into court 

shall be paid out to the arbitrator or umpire by way of 
r n ~ h  sum as may be found reasonable on taxation and that 
balance of the money, if any. shall be paid out to the 

' ~ L i o n t .  
Q) An application for the purposes of this section may be 

by any party to the reference unless the fees demanded 
been 6xed by a written agreement between him and the 

g a t o r  or umpne. 
so) A taxation of fees under this section may be reviewed 
-C the same manner as a taxation of costs. 
Iw (d) The arbitrator or wnpire shaU be entitled to appear and 
&beard on any taxation or review of taxation under this section. 

A sum directed to be paid by an award shall. unless the hmut ,XI 
d otherwise directs. carry interest as from the date of the a w r b  
d and at the same rate as a judgment debt. * 

Special Cares. Remission and Setring aside of AW&, &c. 
a--(l) An arbitrator or umpire may. and shall if so directed sutemmt of L (be High Court. state- , DUC 

(a) any question of law arising in the course of the 
reference : or 

(b)  an award or any part of an award. 
tbe lotin of a srecial case for the decision of tbe High Court. 

al case with respect to an  interim award or with 
uestion of law arising in the courx of a reference 
or may be directed by the High Court to be stated. 
g that proceedings under the reference are still 

f- 0 )  A decision of the High Court under this section shall be 
to be a judgment of the Court within the meaning of 

@on twenty-seven of the Supreme Court of Judicature (COW 
didation, Act. 1925 (which relates to the jurisdiction of the 

of Appeal to hear and determine appeals from any 
'pd~rne~ct of the High Court). but no appeal shall tie from the 

P 
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P 1 decision of the High Court on any c a n  stated under parag.d 
-m1- (a) of subsection (1) of this section without the leave of bi 

High Court or of the Court of Appeal. 
4 

Power to 22.-(1) In aU cases of reference to arbitration the High Co 
-Ia-& or a judge thereof may from time to time remit the ma 

referral. o r  m y  of them. to the reconsideration of the arbi 
or  umpSut. 4 

(2) Where an award is remined. the arbitrator or umpire 
unless the order otherwise directs. make his award within 
months after the date of the order. 

Remonl of 23.-(1) Where an arbitrator or umpire has miscond 
ubitr.cor * bimsclf or  the proceedings. the High Court may remove 
rning uide 
of a v u d  (2) Where an arbitrator or umpire has miswnducted hi 

or the proceedings. or m arbitration or award has 
improperly procured. the High p u r t  may set the award 

(3) Where an application is made to &t aside an award. 
High Court may order that any mone made payable 
a w a d  shaU be brought into m u n  or o $ ~ u .  secured pc 
the determination of the application. . 

Powv of U.41) Where an agreement between any parties pro 
10 vw that disputes which may arise in the future between them 

be referred to an arbitrator named or designated in $e &:SE& menl and after a dispute ,has arisen any party applies. 
or the dim@ pound that the arbitrator so named or designated is not or 
involves not be impartial. for leave to revoke the authority of the 
q - t h  4 

' m t o r  or for an injunction to restrain any other party k8ud arbitrator from proceding with the arbitration, it shall 
a ground for reftwiiag the application that the said party 
time when he made the agreement knew. or ought to 
known. that the arbitrator. by reason of his relation toward 
other party to the agreement or of his connection with the su 
relured. might not be capable of impartiality. 

(2) Where an agreement between any parties provides 
disputes wbich may a r i x  in the future between them s 
referred to arbitration. and a dispute which so arises in 
the question whether any such party has been guilty o 
the High Court shall. so far as may be necessary to ena 
question to be determined by the High Court. have p0 
order that the agreement shaU cease to have effect and 
to give leave to revoke the authority of any arbitrator or 
appointed by or  by virtue of the agreement. 

(3) In any case where by virtue of this section the Hi 
has power to order that an arbitration agreement shall 
have effect or  to e v e  leave to revoke the authority of 
trator or umpire. the High Court may refuse to stay an 
brought in breach of the agreement. 
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z . 4 1 )  Where an arbitrator (not being a sole arbitrator). Par I 

, [M, or more arbitrators (not being all the arbitrators) or an  
who has not entered on the reference is or are removed Power of 

by High Court. the High Court may. on the application court wbere 
ubimta  b 

of a y  party to tbe arbitration agreement. appobt a p e m n  -M , 
or p m n s  to act as arbitrator or arbitrators or umpire in place authority d 
of the p e m n  or persons so removed. ubibalor b 

r rvo led  . 
(2) Where the authority of an arbitrator or arbitrators or 

-pire is revoked by leave 01 the High Court. or a sole arbitrator 
or aU the arbitrators or an u m p k  who bar entered on the 
rrferencc is or are removed by the High Court. the High Court 
may. on Ibe application of any party to the a r b i w o n  agr to  
wnt. either- 

to) appoint a person to act as sole arbitrator in place of the 
persoo or persons rqmoved ; or 

(6) order that the arbitration agreement shall cease to have 
effect with respect to the dispute referred. 

(3) A person appointed under this section by the High Coun 
U an arbitrator or  umpire shall have the like power to act in 
tbe reference and to make an award as if he bad been appointed 
h accordance with the terms of the arbitntion agreement 

(4) Where it is provided (whether by means of a provision in 
the arbitration agreement or otherwise) that an award under aa  
ubitration agreement shall be a condition precedent to the 
bringing of an action with respect to m y  matter to which the 
agreement applies. the High Court. if it orders (whether under 
lhis section or under any other enactment) that the agreement 
shall cease to have eEect as regards any particular dispute. may - 
further order that the provision making an award a condition 
Precedent to the brinsing of an action shall also cease to have 
dect  as regards lhat dispute. 

Enforcement of A ward 
26. An award on an arbitration agreement may, by leave of Wormne~c 

the High Court or a judge thereof, be enforced. in the same of award. 
manner as a judgment or order to the same effect. and wbere 
leave is so given. judgment may be entered in terms of the award. 

Miscellaneous 
n. Where the terms of an ageement to refer future disputes Powu of 
arbitration provide that any claims to which the agreement 

'?plies shall be barred unless notice to appoint an arbitrator is g t 2 v  
O v a  or an arbitrator is appointed or some other Step to mm- arbimtioo 
e n c e  arbitration proceedings is taken within a time fixed by p d n p  

agreement. and a dispute arises to whicb the agreement 
'P~lia. the High Court, if it is of opinion that in the circum- 
mnces of the case undue hardship would otherwise be csosed. 

P l 
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C-r Pmr I and notwithstanding that the time so fixed has expired. may. CI 
-m"'- on sucb terms. if any. as the justice of the case may requirg m 

but without prejudice to the provisions of any enactment limit- 
ing the time for the commencement of arbitration proceediog, 
extend the time for sucb period as it thinks proper. 

T- u to 28. Any order made under this Part of this Act may be m&' 
drc on such terms as to costs or otherwise as tbe authority makiq 

tbe order thinks just: ! 
Provided chat this section shall not ap  ly to any -order made' 

under subsection (2) of section four of ,&S Act. 

Eatemion of 29.-41) In s u b d o n  (3) of section four hundred and ninety 
S. 496 or (be six of lhe Merchant Shipping Act. 1894 (which requires a sum 

deposited with a wharfinger by an owner of goods to be repaid 
S b i p p b  Act. 
1894. udesr legal proceedings are instituted by tbe shipowner), tbe' 

expression " legal proceedings " shall be deemed to include 
arbitration. b 

(2) For the purposes of the said section four hundred and 
ninety-six. u amended by this section. an arbitration shall b 
deemed to be commenced wben one party to the arbitration 
agreement serves on tbe other party or parties a notice r q u i r i q  
him or tbem to appoiot or concur in appointing an arbitrator, 
or. where the arbitration agreement provides that the relereocu, 
shall be to a person named or  designated in the agreement, 
requiring him or tbem to submit the dispute to the person so 
named or designated. 

(3) Any such notice as is mentioned in subsection (2) of thu 
section may be served ritber- 

(a) by delivering it to the penon on wbom it is to W 
served ; or  

(b) by laving it at  the usual or  last known place of abode 
in England of tbat person ; or 

(C) by sending it by post in a remstered letter a d J r c d  
io that person i t  his usual or l&( known place of abode: 
in England ; 

as well as in any other manner provided in the arbitratiai 
agreement: and where a notice is sent by post iu manner p* 
scribed by paragraph (C) of this subsection. service thereof s b a  
unless the contrary is proved. be deemed to have been eEcc 
at tbe time a t  which the letter would have been delivered 
the ordinary course of post. 

'2 
4 

Crow to k 30. This Part of this Act (except the provisions of subsec 
bound. (2) of section four lbereot) shall apply to any arbitration 

whicb His Majesty. either in right of the Crown or of the ~ u c b j (  
of Lancaster or  otherwise. o r  the Duke of Cornwall. is 6 
paw. 
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31.-(1) Subject to the provisions of K C ~ ~ O ~ I  thirty-the of P a r  I 
this Act. this Part of this Act. except the provisions thereof -+nl. 
specified in subsection (2) of this section. shall apply to every Appliotiw of 
arbitration under any other Act (whether passed before or after IUJ 
tbe commencement of this Act) as if the arbitration were ::dr&yK1, 
pursuant to an arbitration asreement and as if that other Act 
were an arbitration agreement. except in so far u this Act 
is inconsistent with that other Act or with any rules or pro. 
adure authorised or recognised thereby. 

(2) The provisions referred to in subsection (I) of this section 
are subsection ( I )  of section two. section three. subsection 12) 
of section four. section five. subsection (3) of section eighteen 
and sections twnt,-four, twenty-five, twenty-~ven and twenty- 
ainc 

32. Ln this Pan  of this Act. unless the c0nte.x; otherwise Meanha of 
requires. the expression " arbitration agreement meam a " a r b i h t i ~  
written agreement to submit present or future differences toa=-' . 
arbitration. whether an arbitrator is named therein or no t  

33. This Part of this Act shall not affect an> arbitration com- Opentim of 
menced (within the meaning of subsection (2) of section twenty- I. 
nine of this Act) before the commencement of this Act. but shall 

- - - - - - - - apply to an arbitration so commenced after the commencement 
of this Act under an agreement made before the commencement 
of this Act. 

34. Subsection (2) of section four of this Act shall- Enent of 
(0)  extend to Scotland. with the omission of the word! Pan 1. 

"Notwithstanding anything in this Pan of this Act . 
and with the substitution. for references to staying pro. 
ceedings. of references to sisting proceedings : and 

(b) extend to Northern Ireland. with the omission of the 
words "Notwithstanding anything in this Part of this 
Act "; 

but. save as aforesaid. none of the provisions of this Part of 
$is Act shall extend to Scotland or Northern Lreland. 

PART I1 
ENFORCEMENT OF CERTAIN FOREIGN AWARDS 

J~.--(I)  This Part of this Act applies to any award made Aurrdrto 
mer the twentyeighth day of July. nineteen hundred 
twenty- four- 

(0) in pursuance of an agreement for arbitration to which 
the protocol set out in the First Schedule to this Act 
applies : and 

(b)  between persons of whom one is subject to the juris- 
diction of some one of such Powers as His Majesty. 
being satisfied that reciprocal provisioos have been 

PMT n made. may by Order in Council declare to be parlies 10 
-co(ll. tbe convention set out in the Second Schedule to t Ih  

Act. and of whom the o thu  is subject to ,the juri, 
diction of some other of the Powers aforesatd ; and 

(C) in one of such territoriu as His Majesty. being satisfied 
that reciprocal provisions bave beeo made. may by 
Order in Council declare to be territories to which the 
the said convention applia ; 

and an award to which this Part-of this Act appliy, is in this' 
Part of this Act reierred to as a foreign award . L 

(2) Hic Majesty may by a subsequent Order in Council vary 
a revoke any Order previously made under this se~tion 

(3) Any Order in Council under section one of the ~rbitratiod'  
(Foreign Awards) Act, 1930. which is in force at the commend, 
ment of this Act shall bave effect as if it had been made undaa 
this section. 

Eagc or 36.41) A foreign award shall. subject to the provisions d 
f o n l E D a ~ r ~  this Part of this Act. be enforceable in England either by action 

or in the same manner as the award of an arbitrator is enforce- 
able by virtue of section twenty-six of this Act. 

(2) Any foreign award which would be enforceable unda  W' 
Part of this Act shall be treated u biding for all purposes or' 
the persons ar between whom it was made. a d  may accordingbd 
be relied on by any of those  ers sons by way of dcfeoce. x t  off a, 
othawise in any legal proceedings in England. and any r e f a e d  
in this Part of this Act to enforcing a foreiga award shall be 
construed as including referewes to relying on an award. 

Cmditionr for 37.--(l) order that a foreign award may be enforceable 
enrorcement of forcim o d u  this part of this Act it must hav- 

awards. (a) been made in pwsuaoa  of an agreement for arbitn- 
which was valid unda  the law by which it 
g 0 v ~ e d  ; 

(b) been made by the tribunal provided for in the a g r a m a  
or comtitutd in manner agreed upon by the partie' 

(c) been made in conformity with the law governing 
arbitration procedure ; 

(d) b a o m e  final in the country in which it was made; . 
(C) k e n  in respect of a matter which may lawfully 

referred to arbitration under the law of England ; 
5 

and the eoforcunent thereof must aot be contrary to the pub% 
policy o r  the law of England. rr 

(2) Subject to the provisiom of this suhrectioo. a foreign a w d .  
rr 

shall not be enforceable under this Part of chic Act if the c o d  
4 

dmling with the case is satiGed that- 1 
(a) the award has beeo annulled in the country in which 

was made ; or  
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t b ~  b e  party against whom it is sought to enforce the award P A ~ T  11 

was not given notice of the arbitration proceedings in 
-"'. 

suffkierrt time to enable him to present bit case. or %*as 
under some legal incapacity and was not properly 
represented ; or 

(C) the award does not deal witb all tbe questions referred 
or  contains decisions on matters beyond tbe scope of 
the agreement for arbitration: 

~ov ided  chat. if tbe award does not deal witb all the qucs- 
lim rcfenod. the court may. if it thinLs fit. either postpone the - 
Qlorcemcnt of the award or order iu enforcement subject to the 

of such sciurity by the penon seekhg to enforce it as 
dx court may think fit. 

(3) U a party seeking to resist the enforcement of a foreiga 
m d  proves that there is any ground other than the No-  
crirteoce of the conditions spaified in paragraphs (0). (b) and (c) 
d subsection (1) of this saotion. or the existence of tbe conditions 
gacified in paragraphs (6) and (c) of s u b s ~ t i o n  (2) of this section. 
mtitling him to contest the validity of the award. the court may. 
il it rhjnks fit. either refuse to enforce the award or a d p m  the 
Lviog until a f tu  the expiration of such period as appean to 
Qc court to be reasonably sufficient to enable that party to take 
(Lc necessary steps to bave Lhe award a ~ u l l e d  by the competent 
hbunal. 

W.-(l) The party seeking to enforce a foreign award must Evideocx. 
poduce- 

(a) the original award or a copy thereof duly authenticated 
in manner required by the law of the COUW in which 
it was made ; and 

(b) evidence proving that the award has bccome b l  : and 
(C) such evidence as may be necesary to prove t h d  the 

award is a foreign award and that the conditions men- 
tioned in paragraphs (a). (b) and (c) of  subdection (1) 
of the last foregoing section are satisfied. 

(2) In any case where any document required to be produced 
~ubsection (I)  of this section is in a foreign language. it 

m k the duty of the party seeking to enforce the awafd to 
m* a translation certified as c o n a t  by a diplomauc or 

agent of the country to which that party belongs. ot 
U correct in such o t b a  manner as may be sutlkient 

*aadmg to the law of England. 

' Subject to the provisions of this section. of court 
made under section ninety-nine of the Supreme Court of 

).drrture (Consolidation) Act. 1925. with respect to tbe evidence * must be furnished by a pany seeking to enforce an award 
LQ this Part o t  this ~ c t .  

Arbirrarion Act. 1950 
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Pur U 39. For tbe purposes of this Part of this Act. an award -. not be deemed final if any procecdinp for the purpose of 
C1 M-ins of testing the validity of the award are pending in the c o u n ~  4( C1 

" bdavud''. which it was made. W 

Savins for 40. Nothing in this Part of this Act shall- 
other righ~s, 
&c (a) prejudice any rights which any person would have 

of enforcing in England m y  award or of availing 
self in England of any award if neither this Part o 
Act nor Part I of the Arbitration (Foreign Awards) 
1930. &ad ' k e n  enacted : or 

(b) apply to any award made on an arbitration a g r m  
governed by the LW of England. 

Application of 41.41)  The following provisions of this section shall 
U 10 effect for the purpose of the applica~ion of this Part of this 

Scoc&nd- to Scotland. A 
(2) For the references to England there sball be substitu 

references to Scotland. 
(3) For subsection (I)  of scction thirty-six there shall be 

stituted the foflowing subxaion :- 
' (1) A foreign award shall. subject to tbe provisions 

chir Part of this Act. be enforceable by action. or. if 
agreement for arbiyation contains consent to the registra 
of the award in the Books of Council and Scssio 
execution and the award is so registered. it shall. su 
as aforesaid. be enforceable by summary diligence ". 

(4) For subsection (3) of section thirty-eight there sball 
substituted the following subsection : - 

" (3) The COW of Session sball. subject to the p r o v i a  
of W section. have power. exercisable by slatutory 
meat. to make provision by Act of Sederunt with rcspad 
the evidence which must be furnished by a party seekio~ 

statutory instrument containing an Act of Sedemnt 

enforce in Scotland an award under this Pan of this 
and the Statutoy ~nstrunenl.  Act. 1946. shall apply 

under this subsection as if the Act of Sedcrunt had 
made by a Minister of the Crown ". 

Application of 42.-(1) The following provisions of this section shall 
"fl effect for cbe purpose of the application of this Part of thh 

to Nortbem Lrelaod. 
Irclaod. 

(2) For the references to England there shall be subrti 
references to Nortbem Lrcland. 

(3) For subsaction (1) of section thirty-six there sb.D 
substituted the following rubxctioo : - 

" (1) A foreign award shall. subject to the provisiom 
this P u t  of this Act. be enforceable either by action 

I 
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tbe same manner as the award of an arbitrator unda rhe p a r  U 
provisions of the Common Law Procedure Amendment Act -conI. 
(Ireland!. 1856. was enforceable at  the date of cbe passing 
of h e  Arbitration (Foreign Awards) Act. 1930 ". 

(4) For the reference. in subsection (3) of section thirty-eight, 
o section ninety-nine of the Supreme Court of Judicature 
ancolidation) Act. 1925, there shaU be substituted a reference 
to section sixty+ne of the Supreme Coun of Judicature (Ireland) 
Act. 1877. as amended by any subsequent enactment. 

U, Any proceedings instituted under Part I of the Arbitration TW 
fForeigo Awards) Act. 1930. which are uncomvlevd at  lhebcnhr  
commencement of this Act may be camed on ahd completed 
ander this Part of this Act as if they had been instituted 
rbaeuoder. 

PART 111 
GENERAL 

4.-(1) This Act may be cited as tbe Arbitration Act. 1950. Short lik 
w d t  (2) This Act shall come into operation on the first day of and 

September, nineteen hundred and fifty. 

0) The Arbitration Act. 1889, the Arbitration Clauses (Proto- 
Wl) Act. 1924. and the Arbitration Act. 1934. are hereby r e  
paled except in relation to arbitrations commenced (within the 
avlainp of subsection (2) of section twenty-nine of this Act) 
wore  the commencement of this Act, and the Arbitration 
Foreign Awards) Act. 1930. is hereby repealed : and any refer- 
ace in any Act or other document to any enactment hereby 
Weale.  shall be construed as including a reference to the 
"mapnding provision of this Act. 

S C H E D U L E S  
FIRST SCHEDULE Ssc~iws 4. 3s. 

bro~ol .  O N  ARRITIUTION CLAUSES SIGNED ON BEtULF OF HIS 
MAJESTY AT A MEETING OF THE ASSEMBLY OF m LEAGUE or 
NATIONS HELD ON THE TWENTY-FOURTH DAY OF SEPTELIIIEI. 
MNETEEN HUNDRED AND TWENTY-TKUE * Udetxiened being duly authorisedcd. declare &at they accept, 

* . k h l U  of cbuntries whicb they represent. the following pro- 
'h0roac:- 

I. of the Contracting States recognises the validity of aa 
whether relating to existing or future diflereoces between p, subject respectively to the jurisdiction 01 diaerent Conuaabg 

by which Be partics to a contract agree to submit IO arbitrarion 
Or any diBerences that may arise in connection with such contract . 

P 
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dating to commercial maNen or m my other malter capable d 
rnkmcnt by ubitration. whether or not the arbitra~ion is m ub 
place in a counq  to whose jurisdiction none of the panics is sub* 

E B C ~  Contracting Stale reserver the right to limit the obligatim 
meotio~ed above to contracts whicb u e  considered as commemd 
under iu  national law. Any Coavsetiag State which avails i t 4  
of U I ~  right will notify the SeaetuyGeneral of the League d 
N u i o ~ r .  in order that the other Cwuacrio8 States may be a 
iafonmj. 

2. The ubitral procedure. including the constitution of tbe ubitrd 
tribunal. rhd be ~overncd by the will of the parties rod by the Iar 
d tbc wuntry in whose territory cbe arbitration takes place. 
Tbe Contracting St8t.a a p e  to facilitate all steps in the proadm 

which require to be ulnn in their own territories. in accordance w i l  
fbc~provisions of their law 8overning ubitral procedure applicable tn 
cxirliag diderencu. 

3. Each Contracting Stale undertakes to ensure the execution by 
iu  autbo~itiet and in accordance with the provisions of its national 
laws d ubiull  awards made in its own territory unde: the pr&s 
&h 

4. The tribunals of the Contracting Parties, on being seized of a 
dispute trgrrding a contract made between persons to whom Artick l 
a p p l i  and including an arbitration agreement whetber referrim 10 
present or future diUuences which b valid in virtue of the said h k  
rod capable of being clrried into euect. sball refer the panics or 
tbe application of either of them to the dais~on of the arbitraton. 

Such reference shall not prejudice (he eompetew of the judicid 
~ r i b u ~ l s  in case the agreement or the arbitration cannot proceed of 
become inoperative. 

5. Tbe present Protocol. which shall remain open for signature bl 
all St~ta. Lall be ratified. The ratificrtions shall be deposited 
soon u p i b l e  with the Secretary-General of the Leasue of Nations 
who rha wlrfy such deposit to all tbe signatory States. 

6. The pruent Protocol shall come into force as soon as two r r d -  
cations have been deposited. Thereafter it will take e8cct. in the C@ 
of each Contracting State. one month after the notification by the 
SecrttaryOcneral of the deposit of ita rati6cation. 

7. The pruent Protocol may be denounced by any C o a v a c ~  
Strte on giving one year's notice. Denunciation shall be eUccted bY 8 
notification addressed to the Secmary-General of the League. 
will immediately transmit copies of such notification to all the ow 
signatory States and inform them of the date of which it war rcce~* 
The denunciation shall take eUect one year after the date on whd 
it was noti6ad to che Socretary.Gemra1. and shall operate only C 

respect ot the notifying State. C 
\O 

8. The Contracting States may declare that their acceptance of ~b 
present Protocol does not include any or all of the under-mcnlioocd 
territories: that is to say. their colonies. overseas possersion~ .M 
territories. protectgrates or the territories over whicb they exerr@ 
amandate , . 
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hntsr 5 2m b. 
Tbe provisions of the above Articles shall not deprive any interested 

puty of the right of availing himself 01 an arbiual award in the 
-er and to the extent allowed by the law or the treaties of the 
wuotry wbem such award is sought to be relied upon. 

Tbe prcvnt Convention applies only to ubitral awards made 8fw 
b coming into force of the Protocol on Arbitration CIauur, opcrwd 
U Geneva on September 24th. 1923. 

Annclr 7 
n e  present Convention. which will remain open to the signature 

d aU tbe signatories of the Prot.col of 1923 on Arbitration Q a u ~ h  
&all k ratified. 

I t  may be ratL6ed only oa behalf of those Members of the League 
d Nations and non-Member Statu on whose behalf the Protocol of 
1923 shall bave been ratified. 

Ratificlrtions sbaU be deposited u soon 8s possibk with cbe 
SaretuyGeneral of the b g u c  of Nationc, who will notify Such 
deposit to ill the signatories. 

AIna 8 
T h  present Convention shaU come into force three months l l ter 

h rbaU have been ratified on behalf of two High Contracting Panics. 
h a f t e r .  it shall take effact, in the case of each High Contracting 
?W. three months after the deposit of the ratification on iu behalf 
ri(h the SecrctatyGeneral of the League of Nations. 

h l l a  9 
fhe present Convention may be denounced on behalf of any 

Member of (he League or non.Membu State. Denunciation shall be 
vwifitd in wriciog to the SecretuyGeoeml of the League of Nationr * *iU immediately send a copy thereof, certified to be in  conformity 

!he notification. to aU tbe other Contracting Puties. at the r a w  
a lnfoming them of tbe date on which be received it. 

The denunciation shall come into force only in  respect of tbe High 
h l r r t i n g  Party which shaU have notified i t  .ad one y e u  after such 
.0(i6acioo shaU bave reached the Secretmy-Gene4 of tbe Lugue 

Nations. 
fbe denunciation of the Protocol on Arbitration Clauses shall entail. 

t*O faao. the denunciation 01 the present Convention. 

t ARTICLE 10 
fk Present Convention does not apply to tbe Colonies. Protcc- 

or territories under suzerainty or mandate of any High Con- - Pllty unless (hey are rpeciaUy mentioned. 
Ibc applhtion of this Convention to one or more of such ~ l o n i s .  

-rate or territories to which tbe Protocol on Arblht ion 
OPcnul at Geneva on September 24th. 1923. applies. can be 
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2 ~ u  SCH. effected at m y  time by means of a declaration addressed to tbe 
- e t .  Secretary-General of the League of Nations by one of the Hk~b 

Conwcting P&. 

Sucb declaration rhr l l  take ellect three moothr atter the deporit 
Ibereof. 

The High ConWacting Partier can at any time denounce tbc 
Convention for 111 or any of (bo Colonkr. Protectorates or tenitoria 
referred W above. Article 9 hercof applier to ruch denunciation. 

A certified copy of the present Convention 8ball be transmitted by 
the Secretary-General of the League of Nations to every Memba 
of the League of Nati?ar and to every non-Member St8lt wbicb 
signs cbe saw. 
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ubi tn l ion 

Arbitration Act 1975 
1975 CHAPTER 3 

An Act to  give ctTect t o  the New York Convention o n  the 
Recognition and Enforcement ofForeign Arbitral Awards. 

[25th February 19751 

B L IT ~NACW by the Qum's most ExaUent Majat).. by and 
with the advia and consent of the Lords Spiritual and 
Temporal, and Commons, in cbis present Parliament 

assembled, and by the authority of the same, as follow:- 

Eden of arbitration agreement on court proceedinp 

1 - 4 1 )  Lf any party to an arbitration agreement to which this 
section applies. or any person claiming through or d e r  him, 
wmmenca any legal proceedings in any court against any 
other party to the agreement. or any person claiming through 
or under him. in respect oi any matter a p e d  to be n f d ,  
any party to the proctediags may at  any time after appeanna. 
and before delivering any pleadings or taking any othu steps 
in the proceeding. apply to the court to stay the proacdings; 
and the court. unless satisfied tbat the arbihation agreement b 
null and void. inoperative or incapable of bein performed or 
that there is not in fact any dispute between &pda with 
regard to the matter a g r d  to be referred. shall m o an order 
suyiog the procaadiog. 

(2) Thir section applies te any arbitration agncment which 
is not a domestic arbitration agreement: and  either d o n  
4( 1) of the Arbitration Act 1950 nor section 4 of the Arbitratioa 

m Act (Northern Ireland) 1937 shall apply to an arbitration a m  
ment to which this section applies. 

(3) In the application of this section to Scotland. for tbe 
references to staying proceedings there rbaU be substituted 
rclerencej to sisting proceedings. 

(4) In this d o n  "domestic arbitration 8-1" m e w  
an arbi-tion agreement which dou  not provide. ex r d y  or 
by impticalion, for arbitration in 8 State other h United 
Kingdom and to which neitha- 

(a) an Individual who U a national of. or habitually d d e n t  
h, m y  State other than cbe United Kingdom: nor 

(b) body corporate which U i n c o p x a t d  in. or whose 
centnl management rod w n m l  is ue& in. any 
State other than the United Kingdom ; 

U 8 I t  the time the proceedings are commenced. - 
Enforcement of Convenfion awards 

f Secdons 3 to 6 of this Act shall have eflect with respect Rcplacemcnt 
to the enforcement of Convention awards : and where 8 Conven- fo.'?'er 

lion award would. but for this section. be also a foreign award Dron"on" 
withiin the meaning of Part 11 of the Arbitration Act 1950, that 1950 c. 27. 
Part shall not apply to i t  

3.41) A Convention award shall. subject to the following 
provbio~s of this Act, be e n f o r c e a b l ~  awards. 

(a) in England and Wales, either by action or in the same 
manner as the award of an arbitrator b enforceable by 
virtue of section 26 of the Arbitration A a  1950 : 

(b)  in Scotland. eithu by action or, in a case wbere the 
arbitration agreement contains consent to the rcgistra. 
t im of the award h the Books of Coundl and Sesrion 
for execution aod the award b so registered. by 
mmmaq diligence ; 

(c) in Northern Ireland. either by action or in :be rrme 
manner as the award of an arbitntor is enforceable 
by virtue of section 16 of the Arbitration Act (Northern 1931 c. 8 (N.I.) 
Ireland) 1937. 

(2) b y  Convention award which would be enforceable under 
this Act shall be treated as biding for all purpaes on tbe 

nons u between whom it was made. and may accordindy c retied on by any of those persons by m y  of defence. set 
off or othemise in any legal proceedings in the United Kingdom ; 
and any reference in' thh Act to enforcing a Convention award 
r h l l  be construed as including refercnca to relykg on such 
M award. 

4. ?be party -reeking to eniorce 8 Convention award mud Erid-. 
produce+ 

h) the duly authenticated original award or a duly a r t i f i d  
copy of it ; and 
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(b) tbe original arbitration agrruoent or a duly d c d  
copy of it : aod 

(c) wbem the award or agreement is in a foreign language. 
a translation of it d e d  by an official or sworn 
traoshtor or by a diplomatic or consular agent 

R d u d o f  S-(I) Enforcement d a Convention award rhrll oot be 
coforvmeot. rtfusuj except in the cases mmtiooed in this section. 

Q )  Enforcement d a Cooveotioo award may be refusal it the 
penon against whom it k invoked proves- . 

(a) that a party to the arbitratioa agreemeat was ( d e r  the 
Law applicnbk to him) unda some iocapacity : or 

(b)  tbat tbe arbitrstion a p m e o t  was oot valid under tbe 
law to which the parties subjecred it or. failing any 
indication thereon. under the law of tbc owntry wbem 
the award was made ; or 

(C) tbat he was not given proper notice d tbe appointmcot 
d tbe arbitrator or of the u b i t d o o  p r d g  or 
was otherwise unable to present hb cuo ; a 

(d) (SUbjcu to subsoctioo (4) of this section) that tbe .wad 
deals with a dilTamcc not contemplated by or n a  
falling within the terms ol the submission to arbihdoa 
or contains decidoos on matters k y o d  the sope of tbe 
submission to arbitration ; or 

(C) that tbe composition of the arbitral authority or the 
arbitral procedure was not in aecada~ce  with the 
agreement d tbe parties or. failin sud.~ agnement. 
wilb the law the country where &e ubimtion t d  
place ; or 

'j) that (he award has not yet bewoe biding oa the partics 
or bas been set uide or cuspcoded by a competent 
authority ol the axmhy in which. or unda the law d 
which. it was made. 

4 3 )  Enforcement of a Convention award may rbo be mhwd U 
the award i s  in respect d a matter which L not Qprble of 
settlement by arbitration. or if it would be coo- to public 
policy to enforce the award 

(4) A Convention award which ~0ntain.s decisions oo mat- 
not submined to arbitration may be enforced to the uttnt that 
it contains dicisions on matten submitted to u b i h a h  whi& 
can be sepented from those oo mrttm not so sobmiobd 

(5) Where an application for the xtling rsidc or -.on 
d a Convention award has beco made to such a corn-t 
authority as is mentioned in cub& Q)V) d this &on. tbe 

murt before which arforcement of the a d  b sought may. i! 
it &inks fit. a d j m  the pmcedbp and may. on the a p p h -  

of tbe party seekiog to enfolcc the award. ader tbe other 
party to give saurity. 

L Nothiog in this Act shall prtjudice any rigbt to enforce or Saving. 
rely on an award othawisc than under this Act a Part I1 of tba 
Arbihatioa A d  1950. 19JO c 27. 

G-d 
7.41) In this Ad- Qterprctntion 

'a rb i t ion agreement" means an agreement m writing 
(including an agreement contained io an exchange d 
letten or telegram) to submit to arbitratim prcscd or 
futuru dilIerenm capable d demerit by arbitration : 

" Convention award " means m award made in p- 
of an arbitratioa agreemew in the territory of a State, 
other than the United Kingdom. which is a party to the 
New Yak Convention ; aod 

*' tbe New York Convention " means the Coovention on the 
Racognitiai a d  Enforccmeot of Foreign Arbiitnl 

1958. 
U) If Her Majesty by Order in Council dcclam that any 

State specified in the Orda is a party to the New York Coo- 
vention the Order shall. while in force. be conclruive evidence 
that that State is a party to that Convention. 

0) An Order in Council unda this scctioa may be varied or 
revoked by a subsequent Order in C o d .  

-1) This A d  may be cited U the Arbitration Ad 1975. sh01-1 title, 

(2) Tbc foUowing poviriOm of tbe Arbitration W 1950 ue 
bereby repeakd. that a to s y -  men1 nod 

('7) sectioo 4Q) ; cxtC(It. 

(b)msocdon28 the proviso; 
(c)h. 'bcdo030~w0rdt'~exaq!tbeprovMoaralrub 

saa iooO)d~t ioa4 thcrsoO : 
(4 M &m 31Q: the words "subsectkm U) of section 

4";  and 
(C) iosation34tbcwordctrocnrbc beginnirrgtoumrear 

aforrsaid ". 
(3) This Act shall a w e  into operation on s u d ~  d?tc rs th 

of State may by orda made by stzhltory usbumcat 
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(3) h appeal under this section may be brought by any 
of Lbe parties to the reference- 

Aditration Act 1979 

An Act t o  amend the law relating t o  arbitrations and for 
! ,,. purposes coanecttd therewith. [4th April 1979J 

s rr by tbc Queen's most ExaUent Majesty, b and B with the advice and consent of the Lords s p i r i d  and 
Temporal. and Commons, in this p e n t  Parliament 

uscmbicd, and by lbe authority of the same, m follows:- 

1.-(1) L the Arbitration Act 1950 (in this Act nfmcd to as Judicial 
' tbe pindpal M '3 section 21 (stactmerrt of case f a  a daddoa review of 
d tbe High Court) shall case to have ellect and, witbout p arbimtiw 
judica to the right of ap coalerred by rubsection K) below, 
Ihe Iljgh Court  shall not l? ave jurisdiction to set uidc or remit an 19U)c. 27. 
award on an arbitration agreement on the ground of enm of t a u  
or law (10 tbe lace of tbe award. 

U) Subject to subsection (3) below. an appeal shnJl lie to the 
llieh Court on-any question of law lrising out of an award 
made on m arbitration agreement : and on the determination of 
sucb an appeal the High Court may by order- 

(a) confirm. vary or set aside the award: a 
(6 )  remit tbe award to tbe reconsideration of the arbitrator 

or umpire togetber with tbe court's opinion on the 
quation of hw whicb was the subjad of the appa l ;  

md where rhe award L rzmitted under p ~ g r a p b  (b) above 
the arbitrator or umpire shall. unless the order otherwise direca. 
make hu awvd within three m o n a  after the date of cbe order. 

(a)  witb the coosent of aU the other parties to the reference : 
or + 

(b)  subject to section 3 below. with the l a v e  of the coun h, 
P 

(4) Tbe Higb Court shall not grant lwve under mbsrctioo 
(3)(b) above unless it considers that, baving regard to all the 
ciraunstroca. the determination of Ibc quation of hw WO. 
d could substantially afiect tbe rights of one or more 
of the p a d u  to the arbitmtion agreement: rod the court may 
make any kave wbich it gives woditioml u p a  the appliant 
m p l y i o g  witb sucb conditions as it c o d d e n  appropriale. 

(5) Subjea to mbxction (6)  below. if an awardis made and. 
on an application made by any of the prtiu to the reference.- 

(a)  witb tbe cooxnt of all tbe other parties to the reference. 
or 

(b) subject to section 3 below. witb tbe leave of the court. 
it appears to tbe High Court that the award does not or does not 
suficicntly set our tbe reasons for the award. the court may 
order the arbitrator or umpire coocrmed to state the reasons for 
his award in sullicieot detail to enable the court. should an appeal 
be brought under this section. to consider any question of law 
a e i g  out of the a m r d  

( 6 )  In any case where an award is made without any rucon 
being given, the High Court shall not make an order under sub 
section (5)  above unless it is satblied- 

(01 that before lbe a m r d  was made one of tbe parties to 
the hefereoce gave notice to.tbe arbitrator or umpire 
concerned chat a reasoned award would be required; 
or 

(b) that there is some special reason wby sucb a aotice 
was not given. 

(7) No appeal sbaU lie to the Court of Appcal from a decision 
0[ the High Court on an appeal under lhis sation unlas- 

(01 tbe Higb Court or the Cow of A p p l  givu leave : and 
(b) it is certified by tbe Ifigh Court h a t  the question ol LW 

to which its deckion relates either is one of geoml 
public importam a ic one whicb for some other s e l  
ruson should be coruidaed by the C o w  of Appcd. 

( 8 )  Where the award of an arbitntor or umpire is varied on 
appeal. the award as varied shall bave eflert (except tor l e  
purpoqs of this sectioo) as if it were tbe award of the arbitrator 
or umpue. 
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L--(l) Subject to subsection (2) and scrtion 3 below. on an De~umiartioo 
of mlimi~ty application to the lligh Court made by any of the parties 
k" 01 or law 

to a r c f c r c f ~ ~  Y court. 

(0) with the consent of an  arbitrator who has entered m 
the reference or. if an umpire has entered on the 
reference. with his consent, or 

( b )  with the consent of all the other parties. 
the I l i ~ h  Court shall have juri.diction tu determine any question 
of law arising in the c o u m  of tbe reference. 

(2) Tbe IIigh Court shall not entertain an application under 
subsection ( INo) above witb respect to any questton of law u d c s  
it is satisfied tbat- 

(a) Ule delemination of the application might produce rub- 
stantial  saving^ in costs to tbe parties: and 

( b )  the question of law is one in m p a t  of whicb icavc to 
a p p a l  would be likely to be given under scction 
I (3Hb) above. 

(3) A decision of the IIigh Court under this section shall be 
deemed to be a judgn~ent of the court within the meaning of 
section 27 of the Supreme Court of Judjatum (Consolidatioa) 1925 c. 49. 
Act 1925 (appwls to the Court of Appeal), but no appcal shall 
lie horn such a decision UDICSS- 

(0) the Wgh Court or the Court of Appeal gives leave : and 
( b )  it is certified by the High Court Lbat the question of law 

to which i b  decision relates either h one of general 
public importance or is one which for some o h u  
spccial reason should be considerbd by tbe Court of 
APP~. 

3 . 4 1 )  Subject to the following provkionr d this section rod Excludoo 
section 4 below- ageemnu 

lllcalnr 
(0) the f I i ~ h  Court s b U  n o t  under section IO)(b) above. "f ib Mader 

pmnt It..va to appeal with respec( (o a question d xctloas I 
law arising out of an award. and and 2. 

(b )  the'lligh Court shall not. under section 1(5)(b) above. 
grant leave to make an application witb mpca to m 
award. and 

(c) no application may be made t m d a  section 2(1)(0) above 
with respect to a question of law. 

if the parties to the reference in quedion have entered into 
an al;rccrnent in writing (in this ~ c t i o n  refcrrad to 80 

'exclusion agrccnlent'? which excludes tbe right of appeal 
undcr section I above in relation to tbat award or. in a case 
falling within paragraph k) above, in relation to an award to 
which the determination of the question of law is material. 

(2) An exclusion aRrcemeot may be exprcssed so as m relate 
to a particular award. to awards under a particular rcfcrenm or 
to m y  other description of awards. whetber arising out o( clle 
same reference or not: and an agreement may be an exclusion 
a p w n t  f a  the purpose of this section whether it U e n k d  
into before or  after the paming d thir Ad m d  whether or oo( 
it fonns part d an arbitmtioa agmment  

(3) In any cllse where- 
(a) an  arbitration agreement other than a domestic arbi- 

tration ageCmeDt, provides for disputa betwccn the 
parties to be referred to arbitration. and 

(b) a dispute to which the agmment relates involves &c 
q u e d o o  whether a party has been guilw of fraud. and 

(c) the parties have entered into an  exclusion ageement 
which is applicable to any award made on (he refa. 
eoce of that dispute. 

then. exap t  in so far as the exclusion agwcmcnt otherwise PO- 
vicla. tba lligh Court shalt not exercise its powers urdcr scction 
24(2) of the principal Act (to take s t e p  aeasqry  to enabk 
tbe qualion to be determined by Lbe High Court) in relation to 
that dispute - (4) E x a p t  as provided by subsection (1) above. xctionr 1 and 
2 above shall have elfect notwithstanding anything in any a m  
ment pupat ing-  

(01 to prohibit o r  resbia a m  to the High Court : or 
(b) to rtsbict the jun'sdidioa of that awut : or 
(C) to pmhibit o r  restrict tbe making of a reasoned award 

(5) Ao exclusion agraement shall be of no eaect in relation 
to an award made on. or a quation d law arising in the anme 
of 8 reference under. a statutory arbitration. that is to my. 
ouch an arbitration a s  is rrferred to in subsection ( I )  of section 
31 d tba priocipal hct 
(6) An exclusion agreement shall be of DO e~Tcct in rchtioa 

to an award made on. or a question of law arising in IIIC W- 

of a reference under. ao  ubibation agrremeot which is . 
domestic arbifmtion agreement u n l w  Lbe exclusion agrccmcot U 

e n t e d  into after the corluneocunent of the arbitration in which 
tbe award is made or, as Lbe case may be. in which the qvestion 
of law arises. 

(7) In this seclion " doroestic arbitration agreement " meam *a 
arbitration agaemcnt which does not provide, expressly or b t  
implication. for arbitration in a State other tban Lbe U d d  
Kingdom and to which neither- 

(a) m individual who is a nntional of. or habitually resident 
in. any State other than the United Kingdom. nor 
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Interlocutory 
orders. 

(b )  a body corporate which b incorporated in, or W ~ O S C  
ant ra l  management and control is exercised in. any 
Slate other than Lhe United Kingdom. 

b a party at the time the arbitration agreement is entered into. 

4 . 4 1 )  Subject to subxction (3) below. if an  rrbimtion award hclu~ioo 
U r queslion of law arising in tbe cause of I&EW .Wu 
nlata .  in whole or in part. to- 

not to apply 
in rcztain 

(U) a question or daim faUing within the Admiralty j&- 
d i c h  ol Ihr: lligh Court a 

(b) a dispute arising out of a anrtrad d imuraoa. or . 
(C) a dispute arising out of B commodity contncf 

an erclu<ion sprrtnlent shall have oo elioft io relation to rhc 
award or question u ~ l l c s  either- 

(i) the exclusion agmment is entered into after the wm-  
menccmeot of the arbitration in which the award is 
made or. as the case may be. io which the question of 
k w  arises. or 

(iii the award or qucstion rclata to r contrad whicb is 
expressed to be govcmcd by r law otber Ihan tbe law 
of England and Wala. 

(2) In subsation (I)(c) above "commodity w n l r a d "  meam 
8 conmc1- 

b) for the s l e  of goods regularly dealt witb on a com- 
modity market or exchange in England or  Wala  which 
is specified for the purposes d this section by a n  
order made by tbe Secrrtary 01 State : rod 

U) d a description so specified 

(3) The Secretary of State may by o r d a  provide h a t  sub- 
mtion (1) above- 

b) shall eau to have eUed : a 
(b) u b j e a  to such conditiom u may be s p e d c d  in Ihe 

order. d ~ l l  not apply to m y  exclution r p u m p l . r m d e  
in rdation to m arbitndoa award o( a d a m p b o a  K, 
specified : 

md an order under this wbscdion may contain such supple 
menlary. incidental and transitional provisions u . p p 1  to (he 
Secrrtary of State to be oecesssry or expedient. 

(4) The power to make an order uoder subsection O) or  
mbscction (3) above shnll be exerciwble by stntutory l o s t ~ m e n t  
which shnll be subject to annulment in p u r r w n a  of a rrsolution 
d either House of ParliamenL 

(51 In this section "exclusion agre:ment" bss tbe 
meaning u in section 3 above 

Minor arncnd- 
menis rctlting 
to awards and 
3ppointmeoc 
of arbitrators 
and umpires. 

5 . 4 1 )  If  any p r t y  to a reference under an arbiba~ion agree 
men1 f a h  within cbe time specified in the order or. if no time 
U W lpacified. within 8 nasonable time to wmply with m or& 
made by tbe arbitrator or umpire in tbe course of the refereoa. 
then. oo tJx application of tbe arbitm~or or umpire or of any 
party to the reference. the Higb Court may make an o rda  
extending tbe powers of tbe arbitntor or  umpire as mentioned 
io subsection (2) below. 

(2) U an order is made by the Ifigh Court under this section. 
tbe arbitrator or umpire shall have power. to the extent and 
subject 10 any wnditionc specified in tbat order. to continue 
witb tbe refereoa in default of appearance or of any o tha  
act by ooe of the partits in like manner as a jlidge of the 
Higb Court might continue with proceeding in that court 
when 8 party faill to comply wilb an  order of that court or 8 
r e q u h w n t  of m l a  d court 

(3) Section 4(5) of the Administration of Justice Act 1970 
(jurisdiction of tbe High Court to be exercisable by the Court 
of Appeal in relation to judgc-arbitraton and judge -un~ph)  
shall not apply in relation to tbe power of the High Court 10 
make an order under this section. but in the case of a refemna 
to a judgearbitrator or judgeumpire that power shall be exer- 
cisable u Ln the case of any otber reference to arbitration and 
also by tbe judge-arbitrator or judge-umpire bimscU. 

(4) Anything done by a judge-arbimtor or judge-umpire in 
Ihe exercise of tbe power w n l e m d  by subsection (3) above shall 
be done by him in his capacity as judge of tbe High Court and 
have ~ C C I  as if done by chat cour t  

(5) Tbe prectding provisions of &is sectioo have eflcct not- 
withstandlog anything in any agreement but do not dempatc 
from any powers conferred on an arbitrator or umpire. whether 
by an  arbitntion agreement or  otherwise. 

(6) In this section " judgearbitrator " and " judge-umpire " 
have (he same meaning as in Schedule 3 to Ute Administration 
of Justice Act 1970. 

&-(I) In subsection (1) of section 8 of the prirxipnl AcI 
(agreements where reference is to two arbitrators deemed to 
include provision that the arbitmtors shall appoint an umpim 
immediately after (heir own appoinbnentL . 

b) f a  the words " sball appoint an  umpire immediately" 
there shall be subst$ted the words " may appoint an 
umpire at any time : and 

(b) at the end there shall be added tbe words " a d  shrU 
do so forthwith if they cannot agree ". 
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( 2 )  For section 9 of the principal Act (agreemcnlr for rcfcrence 
to three arbitrators) there shall be substituted Lbe foUowing 
section : - 
1 9. Unlcu the conIrary intention is eapres.4 in chr 
m""dd arbitration agreement. ~n any care where there is a 
thrrx 
.Ibm~orr reference to three arbitrators. UK award of any 

ot the arbitrators shall be binding." 

(3) In section 10 of Ihe principal Act (powa of wurt h 
c-emin cases to appoint an arbitrator or umpire) in paragraph 
(C) alter the word "are ". in the tint place wberc f t  occun. 
there shall be inserted the words "required or arc and the 
words from "or  where " to the end of the paragraph shall be 
omitted. 

(4)  At the end of section 10 of tbe principal Act there s b a U  be 
added the following subsection : - 

" (2) In  any case whc- 
(a) an arbitration a_preemenl providu for the appoint- 

ment of an arbitrator or umpire by a person who 
is neither one of the parties nor an existin8 arbi- 
trntor fwhetber the provision applies directly or 
in dcfault of agreement by the pdu or other- 
wise). and 

(6) that person rcfuws to make the appointment or d o u  
not make it within the time specified io &c agree- 
ment or. if oo time U so specified. within a reason- 
able time. 

any party to the agreement may scm the pcnon in question 
with a written notice to appoint an  arbitrator or umpire rod. 
if Ihe appointment is not made within seven clear days a tkr  
the Service of the notice. the High Court or a judge thered 
may, on the application of the p a w  who gave the notia. 
appoint an arbitrator or umpire who shall bavt (he like 
pwcrs  to act in the refercna and make an award as if be 
bad been appointed in accordance witb the terms of tbe 
agrecmcnl" 

7.-(1) Rcfcrcnccs in the following provisions of Part I of tbe AppliaOoa 
principal Act to that Part of that A d  shall have eUect as if Itu 
preceding provisions d this Act were included in that  par^.^'^^'^" 
namely.- provisions ot 

I fa) section 14 (interim awards) : pan I ot 
principal Act. lb) xction 28 (terms as to cosk of orders) : 

1,) section 30 (Crown to be bound) ; 
t d )  section 3 1 (application to statutory arbitrations) : and 
(c) m i o n  32 (meaning of " arbitmtion agreement '3. 

(2) Subxctions (2) and (3) o t  sectioo 29 of the principnl Act 
shall apply to detcrmioe wben an arbitmtion b dccn~cd to ba 
annmcoced for the purposes of Qb AcL 

(3) For the avoidance of doubt. it is benby declared 111111 
the rcfcre~~ce in n~bsa t ion  (1) of section 31 of the p r i l r ip l  
Act (statutory arbitmtiotu) to arbitration urdcr any o l l ~ r  Act 

1959 c. U. doer ~ o t  extend b arbitration uoda section 92 of the County 
Cowls A d  l950 (cases h which procbadiog a f e  l? be or may be 
d c n e d  b arbitration) and accordingly noth~ng m thu A d  w 
in Part I of the principal Act applies to arbitration under Ihe 
said d o n  92. 

Sbort tilk R-(1) This Act may be cited as tbe Arbitration Act 1979. 
comrn- 
mat .  (2) Thh Act shall come into operation on such day as tbe 
m w l s  and Secretar). of State may a p p i o t  by order made by statutory 
extent. instrument : aod such an order- 

(o) may appoint dinerent days tor difercot provisions of 
this Act and for the purposes of the operation d the 
same provision in relation to diacrcnt dexriptions.d 
arbitration agreement : and 

(6) may coohin sucb supplementary. IDcidental and tranrt- 
t i o d  provisions as appear to the Smetary of Slate 
to be n a a s a r y  or expedient 

(3) In consequence d the preceding provisions d A c f  
the followiog provisions are hercby rrpealed. namely- 

(01 in p n m p h  (c) of s e c t i o n ~ 0  of tbe principal Ad 
the words from "or  wben to the end of tbe pan- 
Baph : 

(b) ~cctioa 21 of  he priociyal Act : 
1970 c. 31. (C) in paragraph 9 of Scbcdule 3 to the Administraeon d 

Justice Ad 1970. in subparagn~ph (I) Lbe words 21(1) 
and (2) " a d  subparagraph (2). 

(4) This Act f o m  part of the law of England rod W.1- 
only. 
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Co~nmercial Arbitratiott 1984 

BE it enacted by the Queen's hlost Excellent Majesty, by and with the advice 
and consent of the Legislati\,e Council and Legislative Assembly of New 
South Wales in Parliament assernbled. and by the authority of the same, 
as f0llows:- 

I 

PART I. 

PRELIMINARY. 

Short title. 

I. This Act may be cited as the "Commercial Arbitration Act. 1984". 

2. ( I )  Sections l and 2 sllall commence on the date' of assent to this 
Act. 

(2) Except as provided by sl~bsection (1 ), this Act shall commence 
on such day as may he appointed by the Goverl~or in respect thereof and as 
may be notified by procl;~~~latlon pl~blisl~ed in t l~e  Gazette. 

Repeal, transitio~~nl and npl~licntion provisions 

3 (I) The Acts mentioned in Schedule 1 are repealed to the extent to 
which they are in that Schcdule expressed to be repealed. 

(2) Subject 11, ?ubsection ( 3 ) -  

( a )  this Act a1)plics to an arbitration agrcenlcnt (whether made before 
or after the cortllllcncelntnt of this Act) and to an arbitration 
under such an apreettlcnc: and 

(b )  a reference in an arbttra~ion agreement to the Arbitration Act. 
1902, or a provision or that Act. shall be construed as a reference 
tcr this Act or to the correspondi~~g provision (if any) of this Act. 
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(3) Where an arbitration was commenced before the cornrnen~clllenl 
of this Act the law governing the arbitration and the a r b i t r a l ~ o ~ ~  ;~grcclllent 
shall bc: that which would have been applicable i f  this Act llaJ not hecn 
enacted. 

(4) Subject to this section. this Act sl~all apply to arl)it~.tt~ons 
provided for in any other Act as if- 

( a )  the other Act were an arbitration agreetncnt; 

(b)  the arbitration were pursuant to an arbitratlun ag rec~~~cn t ;  .lnd 

( C )  the parties to the dispute which. hy virtue af t l~c  otl~cr Act, is 
referred to arbitration were the parties 11, the arbitr;11i<111 . I ~ ~ ~ ~ . L . I I I ~ I I ~ .  

except in so far 3s the other Act otl~erwise ind~c;~tes or re~~tlircs. 

(5) For the purposes of this section, an a rb i t r~~ ion  h11aIl hc ~ C C I I I C ~  10 
have been commenced if- 

( a )  a dispt~te to which the relevant arbitr;~tiiil~ a ~ r c e n ~ c ~ ~ t  i~l*l~llc'\ 110s 
arisen; and .  

(b )  a party to the agreement- 
( i )  has served on another party to tllc asreclnenl a  loti ice 

requiring that other party ro aplwlllt an arbitrator tlr to 
join or concur in or approve 111 tlle J ~ ) ~ ) I I I I I ~ I I I C I I ~  1,f an 
arbitrator in rclaiion to IIIC dizp~~te: 

(ii) has served on another party to tilt agrec.tncllt .I notice 
requiring that other party to refer. or I I I  ctrllcttr 111 Ilir 
reference of. the dispute to ; ~ r l ~ ~ t r a t ~ o n ;  or 

(iii) has taken any other step co~~ tc t~~p l ;~ t ed  hy 1111, ;o:.lrctllent. 
or the law in lorcc at t l~c tinlc t l~e  cli\pt~te ;trcr\c, u ~ t l ~  a 
view to referring the displttc 11, arbitrat~t~n or .111l1,)111ting. 
or securing the appointnwnt of. ;III arhitri~tl~r in ~ C I . I I I I I I I  to 
the displtte. 

(6) Notwitltstanding anytl~ing in n ~ h s e c t i ~ > ~ ~  (4 ). I I I I ~ ~ I ~ I I ~  111 t111\ Act 
sl~all apply to an arbitration under the Suprel~le Cutlrc .-\cl. 1970, the I)i*tr~ct 
Court Act. 197.1. or the Arbitration (Ci\.il Pn)ceedinps) Act. 1983. air to on 
arbitration. or class of arbitratioas. under :In). otl~cr Act that i\ prc\~t t l~ed as 
an arbitration to wl~ich. or class of arhitratiimt to \\l~ich. 11115 Ail t la~o not 
apply. 
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(7) Nothing in this Act shall affect the operation of section 19 of the 
Insurance Act. 1902. or section 130 of the Credit Act. 1984. 

, Interpretalion. 
\ 

4. (1) In this Act, except in so far as the context or subject-matter 
otherwise indicates or requires- 

"arbitration agreement" means an agreement in writing to refer present 
or future disputes to arbitration; 

"award" leeans final or interim award; 

"District Court" means the District Court of New South Wales; 

'"misconduct" includes corruption, fraud, partiality, bias and a breach 
of the rules of natural justice; 

"party", in relation to an arbitration agreement, includes any person 
claiming through or under a party to the arbitration agreement; 

"power of appointment" or "power to appoint", in relation to an arbi- 
trator or umpire. means a power to appoint an arbitrator or umpire. 
to join in the appointment of an arbitrator or umpire. to concur 
in or approve of the appointment of an arbitrator or umpire, or 
to take any other step in or towards the appointment of an 
arbitrator or umpire; 

"Supreme Court" means the Supreme Court of New South Wales; 

"the Court" means, subject to subsection (2). the Supreme Court. 

( a )  an arbitration agreement provides that the District Court shall have 
jurisdiction under this Act; o r  

( b )  the parties to an arbitration agreement have agreed in writing that 
the District Court shall have jurisdiction under this Act and that 
agreement is in force. 

a reference in this Act to the Court is. in relation to that agreement, a 
reference to the District Court. 

(3) A reference in this Act to the commencement of this Act is a 
reference to the commencement of this Act except sections 1 and 2. .. 
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Crown lo be bound. 

5. .Where the Crown (whether in right of the State of New Sou111 \Vales 
or in any other capacity) is a party to an arbitralion agreement. tlic Crown 
shall be bound by this Act. 

PART 11. 

APPOINTMENT OF ARBITRATORS AND ULIYIHES. 

Presumption of single arbitrator. 

6. Unless otherwise agreed in writing by tlle parties to tlle arlr~lration 
agreement. an arbitration agreement that docs no1 provide for the ~ I I I I I I ~ ) ~ ~  of 
arbitrators to be appointed for the purposes of an arbitration tcr be cot~ducled 
under that agreement shall be deemed to provide for the appoint1nc111 of a 
single arbitrator. 

Presumption as  lo joint appointment of arbitrator. 

7. Unless otlierwise agreed in writing by the parties to the arl>i~ration 
agreement. an arbitrator who is to be appointed for the ptlrpo\c\ of an 
arbitration to be conducted under an arbitriltiol~ agreeotcnt r11;lll IIC j~~illtly 
appointed by the p.artics to the agreement. 

Default in the exercise of power to appoint arbitrator. 

8. (1) Where o person who has a power to appoint an arbitrator defaults 
in the exercise of that power. a party to the relevant arbitrat~on i~grcc~t~ent 
may. by notice in writing- 

( a )  require the person in default to exercise the power willlln such 
period (not being a period of less t11.m 7 days after scrvicu 41f the 
notice) as may be specified in the notice: and 
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(h )  propose that ill default of  t l~a t  pcrson so doing- 

( i )  a pcrson nanlcd in thc n ~ t ~ c e  ("a default non~inee") should 
be aplx)inted to tllc ollicc i t 1  respect of  w l~ ich  the power 
is excrcisnble; or 

1 t i i )  specified arbitrators fbcing the arbitrators wllo have prior 
to the dxte or the notice been i lppo i~~tcd  i n  relation to the 
arb i t ra t ia~~~ l sllotlld he the sole arbitrators ill relation to the 
arbitration. 

(2) A ~lot icc under subrect io~~ ( I ) (or, where t~ppropriate, a copy o f  
the ~~n t i ce )  111t1st be scr\,cd upon- 

( a )  cac l~  party I t )  tllc n rb i t r : ~ t i o~~  agreclllcllt (except t l ~ c  party by whom 
tllc 11oticc is given): and 

(b) cacl~ otllcr pcrson (not h e i ~ ~ g  :I Ililrty 10 the arbitration agreement) 
\v110 is ill default ill t l ~ u  ercrcisc of  a pnwcr of  appointmcnt i n  
r e l ; ~ t i a~~~  to the ollice in q~~cst ion, 

and illc notice sllall hc dcen~ed to Ilavc hcen servcd when service is last 
~.fiectcd I I I I ~ ~ ~  this bubscclion. 

(3) \\'l~crc a person w l ~ o  is in dci31111 in t l ~ c  cxcrcisc: of  a power of  
app~: in t~~~cnt  I;lil\ to cxcrci\c rllc I)na.er as rcqt~ircd by a notice under 
sub.rcctio~l I I ). thcn- 

f a )  \ r l~crc tile notice na~l icd 3 (1cf:111lt IIOIII~~CC-~~I:I~ non~inee shall 
be t l c c ~ ~ ~ e d  to Ila\c bee11 duly i ~ p l ~ o ~ l ~ t c d  10 llte ollice i n  respect of  
\ v l ~ i c l ~  1111: p o ~ c r  \ V ~ S  excrcisable; or 

( h )  ~vllere the notice pn~po\ccl t11;1t specified arbitr;~tors s l~o t~ l ( l  bc the 
snlc :~rbi t r i~tors in re1;1tio11 111 tllc ;1rbitr.1tio11- 

( 1 )  the poucr tn  \v l~ic l l  tllc IIOIICC rel.~tc\ sII~III l;~psc: 
( i i )  tllc nrhitr;~tors rl)ccilicd ia tllc noticc III:I~ cntcr on t l ~ c  

arhitratinn :IS i f  ~IIL.!. \\.ere the sole i~rhitralors to be 
:~ppointc~I in rc1;1ti1111 111 IIIC ;1rl?i1r;tIi1111: ;~n(l 

I i i i )  ~IIC ; ~ r h ~ t r . ~ t i t ~ ~ ~  .~~I~~III~II I  41;1ll he co~~ , t r~~c t l  * ~ ~ h j c c t  to QICII 
~~~nd i I i c :~ t ion \  f i f  ;III! l ;IS :tre ~~ccc\\;aq to c11;1b1e those 
;~rhitr:~tor, clTcctiv~I! to enter L)II and conduct !he 
arhitr;ttion. 
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(4) The Court may. on the application of :I party to an ; ~ r t ~ i t r . ~ ~ l o n  
agrcenlent, sct aside an appointment or any o t l ~c r  con\cquc~~cc 111 non- 
con11)liance with a notice under thi% rccrion that t;lhc\ cIIcct h) o~~c r .~ t i on  
of  subsection ( 3 ) ,  and nlay itself make an aplmintmcnt to tllc 0111cc in 
respect of  which the rclcvant power of  appo in t~~~ent  war crcrc~s;~l)lc 

(5)  For the purposes of this section. a person ~1cf.11tlt.i in I!IC e\crci\c 
of  a powcr of  appointment if. after an occasion fair the e\crcice of t l ~ c  OIIICL.~ 

has arisen. that pcrson does not exercise the power tvithin the t i t l~c  l i w d  
by the rclcvafit arbitr:ttion agrcenlcnr or, i f  1111 t i l~ lc  is  \o lixcd. \II~II~II i~ 

reasonable time. 

IDowcr tu  appoint new arbilralor or umpire. 

9. Unless othcrwisc agreed i n  writing by t l ~ c  partics to the ;~rh~t r ;~ t ion  
agrcemc~~t, wl~cre a person has a power to nppc~illt 311 arhitr;~tt)r or unllllre. 
that power extends to tile appointment of  a new arhitr;~tor or t ln~oi tc ill 1 1 l . l ~ ~  
of an arbitrator or unlpirc who dics or othcnrise ce;lscs [c) l ~ o l J  nllicc. 

C;cncml power of the Coltrt to fi l l  VBCPIIC).. 

10. Wlicrc thcrc is a vacancy i n  t l ~ e  ollicc of ilrhitr:~tor t)r I I I I I ~>~~U 

(whct l~er or not an appoinrn~ent has previously bcct~ 111a(1c to 111.11 CIIIICE) 
and- 

(:I) ncither thc provisions 4 1 i  the a rb i t r ; ~ t i ( ~~~  ;I$rcctI1cIIt ntvr 111e I,ro. 
visions of  this Act (otller than thiz scctiot~ I pro\ idc a III~IIIIDCI fnr 
filling the rwcancy: 

( h )  the n ~ c t l ~ o t l  provi(lcd hy thc a r h i t r i l t i ~ ~ ~ ~  ;I;rccIIIcnt or t111r ,\C[ 

(o t l~cr  111i1n t l ~ i s  sec t i o~ i~  for filling 111c t . l i . 111~)  l'.liI, or i ~ ~ r  .in) 
rcason cannot rc;~son:~hly he fol lo\ \c~l :  or 

(C)  the p;lrtics to the arbitration agrcsalent agree ~II:II. ~ l o l \ \ i t l ~ r t ~ ~ ~ t l i n g  
that the prc)\.i,ions of  the arbitration il;r~,cnlcllt or  1,i (hi, .Act 
(ntllcr ~II:III tl l i \ \ection I pr<i\.idc 3 IIISII~~I ia,r IIIIIIIF 1110 \.IL.II~c!. 

tlic vncnncy s l ~ n ~ ~ l d  hc filled by t l ~ c  Court. 

the Court III;I~. on the application of  a part! to lhc n rh i t r ; ~ t~ ,>~~  .Igrc,.tllcnt. 
makc an i ~ p l ) n i n t ~ ~ ~ c n t  to fi l l  t l ~ c  vacancy. 
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Power 01 the Court where arbitrator o r  umpire is removed. 

1 1 .  ( I )  Where an arbitrator or umpire is removed by the Court, the 
Coun may, on the application of a party to the arbitration agreement- 

( a )  appoint a person as arbitrator or unipire in place of the person 
removed; or 

(b)  subject to subsection (2)., order that the arbitration agreement shall 
c e i e  to have effect witli respect to the dispute to which the 
arbitration relates. ' 

(2) Subsection ( I  ) (b )  does not apply unless all the parties to the 
arbitr;tlion agrecnient are donliciled or ordinarily resident in Australia at the 
lime 11% arbitration agreement is entered into. 

(3) Subscctit~n (2) does not apply to an arbitration agrectnent that 
is treated as an arbitration agrce~nent for the purposes of this Act by virtue 
only of the operalion of section 3 ( 4 )  (a) .  

Appoinlnrei~t of umpire. 

12. (1) Unless otl~enuisc agreed in writing hy thc panics to the arbitra- 
tion agreement, where an arbilralion agreea~ent providcs for the appointnient 
of an cvcn ni~nlber of arbitrators, t l~c  arbitrators may appoint an umpirc at 
any time after they are tlicniselves eppointcd and shall do so forthwit11 if they 
fi~il to dctcrr~~inc ;r rn;ltter nrisillg for drter~i~i~istion. 

(21 An unipire appointed in relation to an arbitration is not required 
to sit with the erhilrators while tile arbitr:~ftrrs ;are conducting pn,ccedings 
under the ;~rbitration agreenlent. 

Pusitinn of pcnabn uppointed hg t l ~ c  Cnert, etc. 

13. An orbitrator or ulripirc appointed pursuant to a power conferred 
by this Part sllall he dcetrlcd to here hccn ;rplx)inted pursuant tn the 
provisions of the arbitration agrcemcnt. 
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PART Ill. 

Proceditre of arbitrator or umpirr. 

14. Subject to this Act and to the arbitration agrec:elllent. thc ;trlt~trator 
or umpire may conduct proceedings under that agrccnicnl In such I I I . I I I I I E ~  as 
the arbitrator or umpire thinks fit. 

Manner in which decisionr arc made. 

15. Unless a contrary intention is expressed in the arbitration agrwment, 
wherc an arbitration agreement provides for the appoinl~llccit of 3 or store 
arbilraton, any decision to be made in the courac of pr~xeedings itrltlcr that 

.II 1116 a agreement may be niade by a majority of t l ~ c  arbitrators and. 1. I' 
majority, the decision of the arbitrator app)inted by Itte ilrb~tral~)rs to be 
chairperson shall be binding. 

Circumstnnca b which umpirn may enter on the nrbitration. 

16. (1) Unless othenuise agreed in writing by the parties to the arbitra- 
tion agreement. an umpire appointed in rcl;~tion 11) an arbitration may 
forthwith enter on the arbitration in placc of the arb~tr;ltors end ar it the 
umpire were the sole arbitrator in any case where- 

( a )  the arbitration agreement fixes a tiov within wllicll an award is 
to be made and the arbitrators fail ttr 111;tle tl~v aw.~r(l WII I I I I I  that 
time or any extension of that t in~e grsnled by the C'trurl under 
section 48; or 

(b)  the arbitrators fail to determine a matter arisillg ftir dcter~~tination 
and by reason of that failure the dispurr cannot be rctolvcd 
pursuant to the arbitration agreenient and :I[ least ~ * I I C  of the 
arbitrators has Served on a party to the d~sptltc or the ulupire a 
notice in writing to that effect. 

(2) At any time after the appoinlmcnt of an umpire. the Ci>urt may. 
on the application of a party to the arbitration agrcemcnt and notwith\landing 
anything to the contrary in Uiat agreement or any other agrecmclll (whether 
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oral or ivritten) made between the parties to the arbitration agreement, 
order that the umpire sh i~ l l  cntcr on the arbitr:~ti<~n in place of tltc arbitrators 
and as if the umpire were the sole arbitrator. 

Farlies may obtain subpoenas. 

17. (1) The C ~ ~ u r t  111ay. on tl~e.ppplication of any party to an arbitration 
agreement, and subject to and i n  accord;ince w i t l ~  rules of court, issue a 
subpoena requiring a person to attcnd for cxa~~~ in ;~ t i on  h c f ~ ~ r e  t l ~ c  i~rbi trator 
or umpire or requiring a per5on to attend for eaantinati~~n bcforc the 
arbitrator or ump~re i ~ n d  to produce to the arhitrator or un~pirc the document 
or doctrn~ents spccilictl in the st~bp~)cna. 

(2) A perron shall not he can~pell~:d under any subpoena issued i n  
accordance with suSsection ( I ) to answer an). quedon or produce any 
docun~ent which that persvn could not be con~pclled to al1sa,cr or  produce 
on the trial of an action. 

Ref~~s;ll or f a i l ~ ~ r e  to atlend before arhilrator or ~ ~ n ~ p i r e ,  etc. 

18. ( I )  Unless a contrary intention is expressed i n  an arbitration agree- 
nicnt. where any pcrson (whether or not n party III the agreement)-- 

, (a)  refuses or fails to attend before the arbitrator or umpire for cxatnin- 
ation when rcquired under a subp~~cna or by the arbitrator or 
unipire to do so; 

( b )  appearing as a witness before tile arbitrator or umpire- 

( i )  refuses or  foils to take an oath or to m;tke an aflirmation 
or  allidavit when rcquired by the arbitrator or  un~pirc to 
do so; 

( i i )  refuses or  fails to answer a question Illat the witness is 
required by the arbitrator or IIIII~I~~ to answer; or 

( i i i )  rcfuses or fails to produce a d o c ~ ~ ~ ~ ~ c n r  that the witness is 
requ~red under a sctbpocna or hy the arbitrator or unipire 
to produce; or  

(c )  refuses or fails to do any other thing wlt ic l~ the arbitrator or umpire 
nlay require. 
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a pany 11, tllc arbitration agrcclncnt or  the arhitr.~tor or utlll,lrc III;I! ;II~PI~ 
to the Co11r1 and the Court may order the person $11 i n  dcI;t1111 to itttc11tI I7cf1)re 
t l ~ c  Court for ex ;~~~~ ina t i on  or to produce to thc C o ~ ~ r t  the rclcvi~nt ~~ILIIIII~II~ 

o r  to do the relevant thing. 

(2) Where the Court makes an order 11nt1er r~~h.;cctii,n ( I  ). i t  111ay 
i n  addition n~aLe ordcrs for the transmission to the ;~rbitr!~t!,r or k l~nl~irc 111- 

(a)  a record of any evidence given pclrsuant to ,an order under \II~KC. 

l ion ( I ) ; 

( h )  any d(xu~ncnt produced pursuant to an 11r11cr tmdcr s u h \ c c t ~ ~ ~ ~ l  ( I ) 
or a copy of any such document: or 

(C )  particulars of any thins done pursuant to :In order under s~~h,cction 
( I ) .  

and any such cviclence. dcxu~ncnt or thing shall be d c e ~ ~ ~ c d  III Itavc hccn given. 
prodt~ccd or donc (as the case requires) in the course <)I the arb~tration 
proceedings. 

(3) I f  a party to an arbitration agreenlent- 

( i t )  rcfuses or fails to attend before the ;~rbitrator or IIIIII)~~~ for e~;llnin- 
atitin when required under a subpoena or by the i l r l ~~~ r ; l t o r  or 
un~pire to do so; or 

( b )  fails within [hc time specilied by thc orhitrator or unlplre or. II no 
time is so apecilicd, within a rcas~~nabhc t i ~ ~ ~ c  tu c u ~ n l ~ l y  with a 
requirement of the arbitrator or utiipire. 

tltc arbitriltor or unlpirc may continue \vitli tltc ;~rh i t r :~ t i t~n pr~iccccl~nys i n  
default of appearancc or of any other act by t11c party i f  ill \ i ~ ~ ~ i l . ~ r  ~ ~ r ~ ~ ~ c c d i n g s  
bcforc the Supren~c Court the Suprenre Court cc~uld i n  the event 11f such a 
default contim~e with the prtrecdings. 

Evidence befnre arbitrator or umpire. 

19. (1) Unlcsb ;I contrary intention is rnpresbed i n  the a r b i t r i ~ t ~ u ~ ~  agree- 
nient, evidence hefore 111c arbitrator or  unlpire- 

(a)  niay be givcn orally or i n  writing: and 

(b )  shall. i f  the arbitrator or umpirs so requircc, he given on 41atl1 or 
affirmation or  by aflidavir. 
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(2) Unless a contrary intention is expressed in the arbitration agree- 
ment, an arbitrator or umpire may administer an oath or affirmation or take 
an affidavit for the purposes of proceedings under that agreement. 

(3) Unless otherwise agreed in writing by the parties to an arbitration 
agreement, an arbitrator or umpire in conducting proceedings under an 
arbitration agreement is not bound by rules of evidence but may inform him- 
self or herself in relation to any matter in such manner as the arbitrator or 
umpire thinks fit. 

Represcntalion. 

20. (1) Unless otherwise agreed in writing by the parties to the arbitra- 
tion agreement, a party to an arbitration agreement- 

( a )  shall appear before the arbitrator or umpire personally or, where 
the party is a body of persons, whether corporate or unincor- 
porate, by an officer, employee or agent of the body; and 

(b) may, with the leave of the arbitrator or umpire, be represented by 
a duly qualified legal practitioner or other representative. 

(2) Where by virtue of subsection ( I )  (b )  an arbitrator or umpire 
has power to grant leave for a party to the arbitration agreement to be repre- 
sentecl by a duly qualified legal practitioner or other representative then, 
without limiting the power of the arbitrator or umpire to grant such leave in 
any circumstances, the arbitrator or umpire shall grant such leave where the 
arbitrator or umpire is satisfied- 

( a )  that the granting of leave is likely to shorten the length of the 
arbitration proccedings and reduce the costs of the arbitration; o r  

(b)  that the applicant would otherwise be unfairly disadvantaged. 

(3) Where but for this subsection an arbitrator or umpire would not 
have power to grant leave for a party to the arbitration agreement to be 
represented by a duly qualilied legal practitioner or other representative, the 
arbitrntor or umpire may, on the application of that party, grant such leave 
where the arbitrator o r  umpire is satisfied- 

(a)  that the granting of leave is likely to shorten the length of the 
arbitration proceedings and reduce the costs of the arbitration; or 
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(b )  that the applicant would otherwise be unfairly dis;ldvant:~gcd. 

and, where such leave is granted to a party, that party is ent~tlcd. notw~th- 
standing any contrary agreement between the parties to the arbitration agree- 
ment. to be represented before the arbitrator or umpire by a July clll;llllied 
legal practitioner or other representative. 

ERecl of appointment of new arbitrator or nmpire on evidence previously 
given end awards and dctcnninationr previously made. 

21. Unless otherwise agreed in writing by the parties to an arlntralion 
agreement, where m umpire enters on the arbitration in placc of 111c arbitra- 
tors and as if the umpire were the sole arbitrator or P new arbitrator or 
umpire is appointed in place of an arbitrator or umpire who dies or othemise 
ceasrs to hold olfice- 

( a )  the umpirc or arbitrator shall treat any evidence given. document 
produced or thing done in the course of the earlier proceedings in 
the same mann'er in all respects as if it had been given. produced 
o r  done in the course of the proceedings conducted by the umpire 
or arbitrator; 

( b )  any interim award made in the course of the earlier profeedings 
shall be deemed to have been made by the umpirc or arbitrator; 
and 

( c )  the umpire or arbitrator may adopt and act on any determination 
of a matter made in the course of the earlier proceedings wilhout 
applying his or her own judgment to the matter. 

Determinalion to be made according to law or as a~siable cotl~po%itcur. (See 
UNCITRAI. Arbilration Rules Arliclc 33, pangraph 2.) 

22. (1) Unless otherwise agreed in writing by the parties to an arbitG- 
tion agreement. any question that arises for determination in thc course of 
proceedings under the agreement shall be determined according to law. 

(2) If the parties to an arbitration agreement so agree in writing, the 
arbitrator or umpirc may determine anv question that arises for determina- 
tion in the course of proceedings under the agreement as anriahlt ro~~rpo~itcrrr 
or r r  arqtro er ~OIIO. 
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Interim aaards. 

23. Unless a contrary intention is expressed in an arbitration agreement, 
the arbitrator or umpire may niake an interim award. 

Specific performance. 

24. Unless a contrary intcntion"is expressed in an arbitration agree- 
ment, the arbitrator or unlpire shall have power to make an award ordering 
specific performance of any contr:tct if the Supreme Court would have power 
to order specific pcrfornrance of tllat contract. 

Exlcnsion of antbit of arbitratiun proceedi~lgs. 

25. ( I )  Where- 

(a) pursuant to an arbitration agreement a dispute between the parties 
to the agreement is referred to arbitration; and 

(b) there is some other dispute between those same parties (whenever 
the dispute arose), being a dispute to which the same agreement 
applies. 

then, unless the arbitration agreement othenvise provitles. the arbitrator or 
umpire may. upon application bcing made to the arbitrator or umpire by the 
parttes to the arbitration agreement at any time before a final award is made 
in relation to the first-mencloned dispute, ~nake ;In order directing that the 
arbitration be extencled so as to include tllat otllcr dispt~te. 

(2) An arbitrator or un~pire may make an order under subsection 
( 1 )  on such terms and conditions ( i f  any) as the arbitrator or umpire thinks 
fit. 

Consolidution of arLitrati~,n procecdingr. 

26. (I) Where in  relation to 2 or more arb~tration proceedin_es i t  appears 
to the Coun upon the application of all tllr parties to tltose procecdings- 

(a) that some common question of law or fact arises in both or all of 
them; 
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(b) that the rights to relief claimed in both or all 411 tllen~ ;Ire ill tc\ l~ccl 
of or arise out of the same transaction or series of tr;ln\:tctit~ns; 
or 

(C) that for some other reason i t  is desirable to tn;~ht JII order t~nder 
this section. 

the Court may order those arbitration proceeding, to hc consolid~ted o ~ t  such 
terms as i t  thinks just or may order then1 to he 11e;lrd at thl: sanrc IIIII~. or 
one immediately after another, or may order any of tlletn 10 he st;tyed until 
after the determination of any other of them. 

(2) Where the Court orders arbitratiot~ proceedings It, be con- 
solidated under subsection ( I )  and all the p;lrtics Io tllc con\ol~datcd 
arbitration proceedings are in agreement as to the clloicc of arbilr.~tt~r or 
umpire for those proceedings. the arbitrator or ttn~pire s11;lIl bc ap~o in~cd  by 
the Court, but i f  all the parties cannot agree the Court sll;lll l~avc power to 
appoint an arbitrator or umpire for those proceedlng, 

(3) Nothing in this section shall be construed as preventing the 
parties to 2 or more arbitration proceedings (run1 agr tc i~~g to conu~lidate 
those proceedings and taking such steps as are neccsary to elTcct tllat 
consolidation. 

Power 10 seek settlen~enl of dispc~tes otherwix Illan by arbitration. 

27. ( 1 )  Unless otherwise agreed in wiring by the parties to all arbitra- 
tion agreement. the arbitrator or umpire shall Itave power ~ I I  order l l ~ e  (~arties 
to a dispute which has arisen and to which t11at .~g tcen~e~~ l  ;I~I~IIIC\ 141 take 
such steps as the arbitrator or umpire thinks tit 111 achieve a sc~ t l c~~~ent  of 
the dispute (including attendance at a conlerencc to be conducted by the 
arbitrator or umpire) witl~out proceedins to arbitration or (a\ the case 
requires) continuing with the arbitration. 

(2) Where- 

(a) an arbitrator or umpire conducts a conference ptlrsu~~lt.  III sub- 
section ( I ): and 

(b) the conference fails to produce a rcttle~trent nf tllc dl\putc 
acceptable to the parties to the dispute. 
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no objection shall be taken to the conduct by the arbitrator or umpire of the 
subsequent arbitration proceedings solely on the ground that the arbitrator o r  
umpire had previously conducted a conlcrcnce in relation to the dispute. 

(3) The time appointed by or under this Act o r  fixed by an arbitra- 
tion agreenient or by an order under scction 48 for doing any act or taking 
any proceeding in or in relation 10 an arbitration shall not be atlcctcd by a 
conference conducted by an arbitrator or uliipire pursuant to subsection ( I ) .  

(4) Nothing in stlbsection ( 3 )  shall be construed as preventing the 
making of an applica~io~i to the Court for the making of an order under 
section 48. 

PART IV. 

AWARDS AND COSTS. 

Anurd to be final. 

28. Unless a contrary intention is exprcrscd in an arbitration agreement. 
the award made by the arbitrator or umpire shall. subjcct to this Act, be 
final and binding on the parties to the agreement. 

Form uf award. 

29. (1) Unless olhenvise agreed in writing by the p:lrtics to an arbitra- 
tion agreement. the arbitrator or umpire shall- 

(a)  mate the award in writing; 

(b)  sign the award: and 

(C)  include in the award a statement of the rea.wns for making the 
award. 

(2) Where an arbitrator or u~npire niakes an award otlienvisc than 
in writing. the arbitrator or umpire shall, upon rcque\t by a party within 7 
days after the making of the award. give to the party a statement in writing 
signed by the arbitrator or umpire of the date, the terms of the award and the 
reawns for making the award. 
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Power In correct award. 

30. Where nn award made under an arbitration agreement cont:rlns- 

( a )  n clerical mistake; 

(b )  an error arising from an accidental slip or onii\sion; 

(c)  a material miscalculation of figures or a 1n:lterial rnittakc in the 
description of any person, thing or m:lttcr referred to in the :~\vard; 
or 

(d )  a defect of form, 

the arbi t ra t~~r  or umpire ]nay correct the award or the C o ~ ~ r t .  on tlic applica- 
tion of a party to the agreenient. may makc all order corrcclinp t l~c  ;r\r.ard. 

lntcrcst up to making of award. 

31. (1) Unless a contrary intention is expressed in a11 arhitratioa ;Igrec- 
ment. but subject to sub\ectwn (4 ). where the ;trlritr;lttrr or 11111l1irc t l c t e r r ~ ~ ~ ~ ~ c s  
to.niate an au'ard for tlie payment of nioncy (u,licthcr 011 a clail11 ft>r a 
liquidated or an unliquidated amount). the arbitrator or tlnlpire sllall habe 
power to include in the sum for which the award is nladc intcrcsf ;rt sl~ch 
ratc as the arbitrator or umpire may direct (being a mtc not excccdilig the 
rate at which interest is prescribed for the purpcws of section 95 of the 
Supreme Court Act. 1970) on the whole or ally part of tlie nionc). (or the 
whole o r  any part of the period between t l~c  date on wliicll the cau\e of 
action a rox  and the date on which the atbard is niadc. 

(2) Unless a contrary intention is expressed in an arbitratia)n agrce- 
ment. but subjcct to subsection (4) .  where- 

( a )  arbitration proceedings have been coliimcnced b r  the recovery of 
a dcbt or liquidated damages; and 

(b )  payment of the whole or a part of the dcbt or da~iiages is tnade 
during the citrrcncy of the prk~ccdings and prior to trr uitl~c~llt an 
award being made in rcspcct of the dcbt or da111agc~. 

the arbitrator o r  umpire niay ordcr that interest be paid at SIICII r;ltc ;I, thc 
arbitrator o r  umpire may direct (hcing a ratc not cxcccdiag the r;lic ;&I which 
interest is prescribed for the perposes o i  section 95 of the Suprell~< Court 
Act. 1970) on the whole or any part of the money paid for thc \vl~olc or 
any pan  of the period betwvecn the date when the cause of action armc and 
the date of the payment. 



(3) Without l imiting sub,ection (2 ) .  arbitration proceedings shall. 
for the purposes of that subsection, be deemed to have been commenccd if- 

(a) a dispute to which tlic relevant arbitration agreement applies has 
arisen; and 

(b )  a party to the agreement- 

( i )  has served on another party to the agreement a notice 
requiring that other party to appoint an arbitrator or to 

- join or  concur i n  or approve o f ' the  appointment o f  an 
arbitrator i n  relation to the dispute; 

( i i )  has served on another party to the agreement a notice 
requiring the other party to refer, or to concur i n  the 
rcferrrlce of, the dispute to arb~tration; or 

( i i i )  has taken any other step contemplated by the agreement 
or the law i n  force at the time the dispute arose. with a view 
to referring tllc dispute l o  arbitration or appoinl~ng, or  
securing the appointnlent of, an arbitr;~tor i n  relation to the 
dispute. 

(4) This section does not- 

( a )  authorise the awarding of interest upon interest; 

( b )  apply i n  relation to any aniount upon which interest is payable as 
of r~glic whether by virtue o f  an agreement or otherwise; or 

(c )  affect the damages recoverable for the dishonour of a bi l l  of 
exchange. 

Interest on debt under award. 

32. Unless a contrary intention is expressed i n  nn arbitration agreement. 
where the arbitrator or unipire makes an award for the paynient of money, 
the arbitrator or umpire sllall have power to direct that interest at the same 
rate as that at which interest is prescribed for the purposes of section 95 of 
the Supre~nr Coun  Act. 1970. s11;rll be payable on and from the date of 
the n~aking of the award or  such later date 3% the arbitrator or unlpire may 
specify on so much of the money as is fnim time to time unpaid and any 
interest that so accrues shall be deemed to for111 part of the award. 
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Enforcemenl of award. 

33. (1) A n  award made under an arbi trat io~~ agreement tni~y. t ~ y  leave o f  
the Court, be enforced i n  the same leapncr ;IS a judgn~cnt or ortlcr of the 
Coun  to the same effect, and where Iea\e is SO g~ven, JII~I~~IIUIII nlay bc 
entered i n  terms of the award. 

(2) A direction as to the payment 01 intsrcst by an arl)ilrator or  
umpire under section 32 shall cease to hale effect on and fro111 the date of 
the entry of judgment with respect to thc award under subsxti1111 ( I ) .  

Cnsts. 

34. (1) Unless a contrary intention is expretsed i n  the arl)itr;~tiun agree- 
ment. the costs of the arbitration (includinf t11c fees and expc~ i~c \  of tlie 
arbitrator or  umpire) sh.all be i n  l l ~ e  di>rretior~ of t l ~ c  arl~itrator or un~pire. 
who may- 

(a) direct to a"d by whom and i n  what nianner the wl~o lc  or any pan 
o f  those costs shall be paid; 

(b) tax or  settle the anioent of cozts to be so paid or any piirt of tllose 
costs; and 

(C) award costs to be taxed or  settled JS between 1r;lrty ancl 11;lrty or as 
between solicitor and client. 

(2) Any costs o f  the arbitration I~i ther than the fees or  exlienses of 
tlic arbitrator or un~pirc) that arc direutctl III Iw 11.1itl I I ~  ;III ;I\v.~~II~ sII;III. 
except so far as taxed or settlcd by the a r b ~ t r a t ~ r  or IIIIIIIIIC. IIC I.II~IIIC i n  
the Court. on application made by a party to t l ~ c  arbitration agrecnIen[. 

(3) A provision i n  an arbitration agreement (being an arbitration 
agreement that provides for the reference of future dispt~te.; to i~rli itration) 
to the eRect that the parties or a particular party to t l ~ c  agrceincnt shall i n  
any event pay their own costs of the arbitration or any parr ~II tht~\c costs 
shall be void. 

(4) 11 no provision is made bp an award wit11 rcrpcvt to the costs 
o f  the arbitration. a party to the arbitration afrcenient may, wit11111 14 days 
of the publication of the ?\vard. appl! III the nr l~ i t r i~ tor  or 11111pire for 
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directions as to the payment of thosc costs. and thereupon the arbitrator or 
unipire shall. after hearing any party who wislies to be heard, amend the 
award by adding to i t  such directions as thc arbitrator or umpire may think 
proper with respect to the payment of the costs of the arbitration. 

(5) Where a sum of money has bccn paid into the Court i n  accord- 
ance with rules made for the purposes of this Act in  satisfaction of a claim 
to which an arbitration agreement applies. the arbitrator or umpire shall. i n  
exercising th; discretion as to costs conferred on the arbitrator or umpire by 
subsection (1). take into account both the fact that money was paid into the 
Court and the amount of that payment. 

(6) Where- 

(a) an arbitrator or umpire has under section 27 (1) ordered the 
parties to a dispute to attend at a conference to be conducted by 
the arbitrator or umpire; and 

(b) there is a refusal or failure by one or more than one of those 
part iu to attend at the conference. 

the arbitrator or umpire shall. in  exercising the discretion as to costs con- 
ferred on the arbitrator or umpire by subsection (l), take that refusal or 
failure into account. 

(7) An arbitrator or umpire shall, in exercising the discretion as to 
costs conferred on the arbitrator or umpire by subsection ( 1  1. take into 
account any refusal ur failure by a party to the arbitration agreement to 
comply with the pn~visions of section 37. 

Taxation of arbilnlor'r or umpire's fees and expenses. 

35. (1) I f  an arbitrator or umpire refuses to deliver an award except on 
payment of the fees and expenses demanded by the arbitrator or umpire. the 
Court may, on application made by a party to the arbitration agreement. 
order that- 

(a) the arbitrator or umpire deliver the award to the applicant on 
such terms as to the payment of the fees and expenses of the 
arbitrator or umpire as the Coun considers appropriate; and 
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(2) Notwithstanding that the amount of the fees or erpcnscs of the 
arbitrator or umpire may be fixed by the award, those fees or e?y>cllres may. 
on the application of a party to the arbitration aprccment or of 111; arbitrator 
or umpire, be taxed in  the Court. 

.. - (3) The arbitrator or umpire and any party to the arhitr;lt~t~n aprec- 
ment shall be entitled to appear and bc heard on any taxi l t io~~ ~lllaler this 
section. 

(4) Where the fees and expenses of an arbitrator or ull~pire arc taxed 
i n  thc Court, the arbitrator or umpire shall be entitled to be paid by way of 
fees ond expenses only such sum as may be found reasonable on taxation. 

Costs of abortive arbitntiom. 

36. (I) Unless otherwise agreed in writing by the parties to the arbitra- 
tion apreement, where an arbitration is conimcnced but for any reason the 
arbitration fails, the ,Court may. on the application of a party to Ihe arbitra- 
tion agreement or the arbitrator or umpire. make such orders in relation to 
the costs of the arbitration as i t  thinks just. 

(2) For the purposes of this section. where- 

(a) a final award is not made by the arbitrator or umpire hefore the 
arbitration terminates; or 

(b) an award made is wholly set aside by the Court. 

m arbitration shall be deemed to have failecl. 

37. The parties to an arbitration agrcelnent shall at ;l11 ti~lle\ do all 
things which the arbitrator or umpire requires to enable a just a\r.;~rd to be 
made and no party shall wilfully do or cause to be done any act to delay 
or prevent an award being made. 

-' (b) the"fees and expenses demanded by the arbitrator or umpire be 
taxed in  the Coun. 
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PART V. 

Judicial review of awards. 

38. ( I )  Without prejudice to the right of appeal conferred by subsection 
(2).  the Court shall not havejuridiction to set aside or retllit an award on 
the grouiid of error of fact or law on the face of the award. 

(2) Subject to subsection (4 ) .  an appeal shall lie to the Supreme 
Coutt on any qucstion of law ariring out of an award. 

(3) On the determination of an appeal under subsection ( 2 )  the 
Supreme Court may by order- 

( a )  confirm, vary or set aside the award; or 

(b)  remit the award, together with the Supreme Court's opinion on 
the question of law which was the subject of the appeal, to the 
arbitrator or unipire for reconsideration or, where a new arbitrator 
or umpire has been appointed, to that arbitrator or umpire for 
consideration. 

and where the award is remitted under paragraph (b )  the arbitrator or 
umpire shall. unless the order o!herwise directs. make the award within 3 
months after the date of the order. 

(4) An appeal under subsection (2)  may be brought by any of the 
panics to the arbitration agreement- 

( a )  wit11 the consent of a11 the other parties to the arbitration agree- 
ment; or 

( b )  subject to section 40. with the leave of the Supreme Court. 

(5) The Supreme Court- 

( a )  shall not grant leave under subsection (4)  (b)  unless it considers 
that. having regard to all the circumstances. the determination of 

"the question of law concerned could substantially affect the rights 
of one or more of the parties to the arbitration agreement; and 
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(b) may make any leave which it grants under subsection ( 4 )  (b)  
conditional upon the applicant for that leave complying with such 
conditions as it considers appropriate. 

(6) Where the award of an arbitrator or umpire is varied on an 
appeal under subsection ( 2 ) .  the award as varied shall have ellect (except 
for the purposes of this section) as if i t  were the award of the arbitrator 
or umpire. 

Determination of preliminary point of law by Supreme Court. 

39. (1) Subject to subsection (2) and section 40, on an application to 
the Supreme Court made by any of the parties to an arbitration agreement- 

( a )  with the consent of an arbitrator who has entered on the reterence 
or, if an umpire has entered on the reference, wtth the conbent of 
the umpire; or 

(b)  with the cdnsent of all the other parties. 

the Supreme Court shall have jurisdictior. to determine any question of law 
arising in the course of the arbitration. 

(2) +he Supreme Court shall not entertain an application under 
subsection (1)  ( a )  with respect to any question of law unless it is satisfied 
that- 

(a)  the determination of the application might produce substantial 
savings in costs to the parties; and 

(b)  the question of law is one in respect of which leave to appe~ l  
would be likely to be granted under section 38 (4)  (b ) .  

Exclusion agreements affecting rights under seclions 38 and 39. 

40. (1) Subject to the following provisions of this section and section 
41- 

(a)  the Supreme Court shall not, under section 38 (4)  (b).  grant leave 
to appeal with respect to a question of law arising out of an 
award; and 



25 Act No. 160 

Commercial Arbirmrio~t 1984 Commercial Arbirrario~l 1984 

(b)  no application may he made under scction 39 (1 )  ( a )  with 
respect to a question of law, 

if there is in force an agreement in writing (in this wction and scction 41 
referred to as an "exclusion agreement") between the parties to the arbitration 
aprermcnt which cxcludcs the right of appeal under section 38 ( 2 )  in relation 
to the award or. in a case falling within puragraph ( b ) ,  in relation to an 
award to which the determination of the question of law is material. 

(2) An exclusion agreenient may be expressed so as to relate to a 
particular award. to awards under a particular arbitration agrccment or to 
any other description of awards, whether arising out of the samc arbitrition 
agreement or not. 

(3) An agreement may be an exclusion agreement for the purposes 
of this section whether it is entered into before or after the commcncenicnt 
of this Act and whether or not it forms part of an arbitration agrcement. 

(4) Except as provided by subsection ( 1 ), sections 38 and 39 shall 
have effect notwithstanding anything in any agreement purporting- 

(a)  to prohibit or restrict access to the Supreme Court; or 

(b)  to restrict the jurisdiction of the Suprcme Court. 

(5) An exclusion agrcement shall be of no effect in relation to an 
award madc on, or a question of law arising in the course of. an arbitration 
being an arbitration under any other Act. 

(6) An exclusion agreement shall be of no effcct in relation to an 
award made on. or a question of law arising in the coursf of, an arbitration 
under an arbitration agreement which is a domestic arbitration agreement 
unless the exclusion agreement is entered into after the commencement of 
the arbitration in which the award is madc or. as the case requires. in which 
the question of law arises. 

(7) In this wction. "domestic arbitration agreement" means an 
arbitration agreenient which does not provide. expressly or by implication. 
for arbitration in a country other than Australia and to which neither- 

(a)  m individual who is a-national oc or habitually resident in. any 
country other than Australia; nor- 

(b)  a body corporate which is incorporated in, or whore central 
nianagement and control is exercised in. any country other than 
Australia. 

is a party at the time the arbitration agreement is entered into. 

Exclusion agreements not to apply in certain curs. 

41. (1) Subject to subsection (3). if an award or a question of law 
ariaing in the course ot an arbitration relates. in whole or in port, to- 

( a )  a question or claim falling within the Admiralty jurisdiction of :he 
Supremc Court; 

(b)  a dispute arising out of a contract of insurance; or 

(C) a dispdte arising out of a commodity contract. 

an exclusior. agreement shall have no eRect in relation to the award or 
question unless e i ther2  

(d) the exclusion agreement is entered into after the commencement 
of the arbitration in which the award is made or. as the case 
requires, in which the question of law arises; or 

(C)  the award or question relates to a contract which i* expressed to 
be governed by a law other than the law of New South Wales. 

(2) In subsection ( 1 )  (c). "commodity contract" means a 
contract- 

( a )  for the sale of goods regularly dealt with on a commodity market 
or exchange in New South Walcs which is specified for the purposes 
of this scction by a regulation made by the Governor; and 

(b)  of a description specified for the purposes of this section by a 
regulation made by the Governor. 

(3) The Governor may by regulation provide that s~~bsection ( I  )- 

(a) shall cease to have eRect: or 

(b )  subject to such conditions as may be specified in the regulation. 
shall not apply to any exclusion agreement made in relation to an 
award of a dewriplion specified in the regulation. 
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and a regulation made under this subsection may contain such supplementary, 
incidental and transitional provisions as appear to the Governor to be 
necessary. 

Power to set aside award. 

42. (l)  Where- 

(a )  there has been misconduct on the part of an arbitrator or umpire 
o r  an arbitrator o r  umpire has misconducted the proceedings; o r  

( b )  the arbitration o r  award has been improperly procured. 

the Court may, on the application of a party to the arbitration agreement. 
set the award aside either wholly or  in part. 

(2) Where the arbitrator o r  umpire has misconducted the proceed- 
ings by making an award partly in respect of a matter not referred to 
arbitration pursuant to the arbitration agreement, the Court may set aside 
that part of the award if it can d o  so without materially affecting the 
remaining part of the award. 

(3) Where an application is made under this section to set aside an 
award, the Court may order that any money made payable by the award 
shall be paid into court o r  otherwise secured pending the determination of  
the application. 

Court may remit matter for reconsideration. 

43. Subject to section 38 ( l ) ,  the Coun may remit any matter referred 
to arbitration by an arbitration agreement together with any directions it 
thinks proper to the arbitrator o r  umpire for reconsideration or, where a new 
arbitrator o r  umpire has been appointed. to that arbitrator or umpire for 
consideration. 

Removal of arbitrator o r  umpire. 

44. Where the Court is satisfied that- 

( a )  there has been misconduct on  the part of an arbitrator o r  umpire 
or an arbitrator o r  umpire has misconducted the proceedings; 
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( b )  undue influence has been exercised in relation to an arbitrator o r  
umpire; o r  

(C)  an arbitrator or umpire is incompetent or unsuitable to deal with 
the particular dispute, 

the Court may, on the application of a party to the arbitration agreement. 
remove the arbitrator o r  umpire. 

Party not prevented from alleging that arbitrator appointed by that party is 
not impartial, suitable or competent. 

45. (1) A party to an arbitration agreement is not prevented from alleg- 
ing in any legal proceedings with respect to the agreement that an arbitrator 
is not o r  may not be impartial, suitable or  competent by reason of a power 
of appointment having been exercised by that party in relation to the appoint- 
ment ol that arbitrator o r  by reason of facts or circumrtances that that party 
knew or ought to have known when exercising that power. 

(2) For the purposes of this section, where an arbitrator is named 
or  designated in an arbitration agreement. a party to the agreement shall 
be deemed- 

( a )  to have exercised a power of appointment in relation to the appoint- 
ment of that arbitrator; and 

( b )  to have exercised that power at  the time when the party entered 
into the arbitration agreement. 

Delay in prosecuting claims. 

46. (1) Unless a contrary intention is expressed in an arbitration agrec- 
ment, it is an implied term of the agreement that in the event of a dispute 
arising to which the agreement applies it shall be the duty of the claimant to 
exercisc due diligence in the prosecution of the claim. 

(2) Where there has been undue delay by a claimant in instituting or 
prosecuting a claim pursuant to an arbitration agreement, then, on the 
application of the arbitrator or umpire or  of any party to the dispute, the 
Court may make an order terminating the arbitration proceedings and 
prohibiting the claimant from commencing further arbitri~tion proceedings 
in respect of any matter which was the subject of the terminated proceedings. 
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(3) The Court shall not make an order under subsection (2) unless 
it is sntisfied- 

(a) that the delay has been intentional and contumelious; or 

(b) that- 
( i )  there has been inordinate and inexcusable delay on the 

part of the claimant or the claimant's advisers; and 
( i i )  the delay will give rise to a substantial risk of i t  not being 
- possible to have a fair trial of the issues in  the arbitration 

proceedings or is such as is likely to cause or to have 
caused serious prejudice to the other parties to the arbitra- 
tion proceedings either as between themselves and the 
claimant or between each other or between them and a 
third party. 

General power of the Courl to make interlocutory orders. 

47. The Court shall have the same power of making interlocutory orders 
for the purposes of and i n  relation to arbitration proceedings as i t  has for the 
purposs of and in relation to proceedings in the Court. 

Extension of time. 

48. (I) Subject to sub~ction (3). the Court shall have power on the 
application of a party to an arbitration agreement or an arbitrator or umpire 
to extcnd the time appointed by or under this Act or fixed by the agreement 
or by an order under this section for doing any act or taking any proceeding 
in or in  relation to an arbitration. 

(2) The Coun may make an order under this section although an 
application for the making of the order was not made until after the expira- 
tiun of the time appointed or fixed for doing the act or taking the proceeding. 

(3) An order shall not be made under this section extending the time 
withill which arbitration proceedings might be commenced unless- 

(a) the Court is satisfied that in the circumstances of the case undue 
hardship would otherwise be caused; and 
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(b) the making of the order would not contravene the provision 
of any enaclment limiting the limc for the commencement of 
arbitration, proceedings. 

Power to impose terms on orders, etc. 

49. Subject to this Act, an order, direction or decision made under this 
Act by the Supreme Court or the District Court may be made on such terms 
and conditions (including terms and conditions as to costs) as the Supreme 
Court or the District Court thinks just. 

PART VI. 

Authority of arbitrator d umpire. 

50. Subject to this Act. the authority of an arbitrator or umpire is. 
unless a contrary intention i s  expressed in the arbitration agreement or the 
parties to the agreement otherwise agree in writing, irrevocable. 

Lhb i i t y  of arbitrator or umpire. 

51. An arbitrator or umpire is not liable for negligence i n  respect of 
anything done or omitted to be done by the arbitrator or umpire in  the 
capacity of arbitrator or umpin but is liable for fraud in respect of anything 
done or omitted to be done in that capacity. 

D a t b  of party. 

52. (1) U n l w  8 contrary intention is expressed in  the arbitration agree- 
ment, where a party to an arbitration agreement dies the agreement shall not 
be discharged (either as respects the deceased or any other party) and the 
authority of an arbitrator or umpire shall not be revoked by the death of 
that party but the agreement shall be enforceable by or against the personal 
representative of the deceased. 
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(2) Nothing i n  si~bscction ( I )  sI1:iII bc taken to affect the operation 
of any enactment or rule o f  law by virtue of which a right o i  action is 
extinguished by the death o f  a person. 

Power to stay court proceedi~~gs. 

53. ( 1 )  I f  a party to an :~rbitration agreemcnt commences proceedings 
i n  a court agalnst another party'to the arbitration agreement i n  respect of a 
matter agrdd to be referred to arbitration by the agreement, that other party 
may, subjcct to subsection (2) .  apply to that court to stay the proceedings 
and that court, i f  satisfied- 

(a) that there is no sullicient rea%on why the rnaticr should not be 
referred to.arbitrat~on i n  accordance with t l ~a  agreement; and 

(b) that the applicant was at the time when the proceedings were com- 
menced and still remains ready and \rtilling to do all things neces- 
sary for the proper conduct of the arbitration, 

may make an order staying the proceedings and ~ n n y  further give such . directions wit11 respect to the future conduct of the arbitration as i t  thinks 
fit. 

(2) A n  application under subsection ( I )  shall not. except with the 
Iwvc of the court i n  which the proceedings have been commenced, be made 
after the applicant has delivered pleadings or taken any other step in the pro- 
ceedings otlicr than thc entry of an appearance. 

(3) Notwithstanding any rule of law to the contrary. a party to an 
arbitration agreement shall not be entitled to recover da~iiaees i n  any court 
lrom another party to the agreement by rcason that that otlicr party takes 
proceedings in a court i n  respect of the matter agreed to be referred 10 arbitra- 
tion by the arbitration agreement. 

leterpleader. 

SJ. Wherc relief by way o f  interpleader is granted in any coun and i t  
appears to that court that the clain~s i n  question are Illalters to which an 
arbitration ;Igreenicnt ( to which the claimants are parties) applies. the court 
may. ~~nless i t  is satisfied th i~ t  there is sufficient reason why the nlatters hl~ould 
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not be referred to arbitration i n  accordancc \vith thc agreement, make an 
order directing the issue between the clainiantc to be delernlined in accord- 
ance with thc agrecmcnl. 

Effect of Scott v. Avery clauses. 

55. (1) Where i t  is provided (whether i n  an arbitration agreement or 
some other agreement, whethcr oral or writtcn that arbitration or an award 
pursuant to arbidation proceedings or the happen~ng of some other event i n  
or i n  relation to arbitration is a condition precedent to the bringing or main- 
tenance ~f. legal proceedings in respect of a matter or the establishing o f  a 
defence to legal proceedings brought i n  respect of a mallcr. that provision. 
notwithstanding that the condition contained in i t  haa not bcen wtisfied- 

(a) shall not operate to prevent- 

( i )  legal proceedings being brought or  maintained i n  respect 
~ of that maner; or 

(ii) a defence k i n g  established to lcgal prtxeedings brought i n  
respect of that matter; and 

(b) shall. where no arbitration agreenlent relating to that matter is 
subsisting between the parties to the provision. he conarucd as an 
agreement to refer that matter to arhitration. 

(2) Subsection ( I  ) does not apply to a11 arhitration agreement unless 
all the parties to the agreement are doniiciled or ordinarily resident in 
Australia at the time the arbitration agreement is entered into. 

(3) Subsection ( 2 )  does not apply to an arbitration aercenlcnc th3l 
is treated as an arbitration agreemcnt for the purpohes of this Act by v i r t ~ ~ c  
only of the operation of section 3 (1) (3). 
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PART VII. 

RECOGNIT~ON AND ENFORCEMENT OF FOREIGN AWARDS 
AND AGREEMENTS. 

Interpretation. 

56. (U In this Part, excepi'in so far as the context or subject-matter 
otherwise indicates or requires- 

"agreement in writing" has the same meaning as in the Convention; 

"arbitral award" has the same meaning as in the Convention; 

"arbitration agreement" means an agreement in writing of the kind 
referred to in sub-article 1 of article 11 of the Convention; 

"Convention" means the Convention on the Recognition and Enforce- 
ment of Foreign Arbitral Awards adopted -in 1958 by the United 
Nations Conference on Internatio~lal Commercial Arbitration at 
its twenty-fourth meeting. a copy of the English text of which is 
set out in Schedule 2; 

"Convention country" means a country (other than Australia) that is a 
Contracting State within the meaning of thc Convention; 

"foreign award" means an  arbitral award made. in pursuance of an 
arbitration agreement, in a country other than Australia, being an 
srbitral award in relation to which the Convention applies. 

(2) In this Pan, where the context so admits. "enforcement", in 
relation to a foreign award. includes the recognition of the award as binding 
for any purpose. 

(3) For the purposes of this Part, a body corporate shall be taken 
to be ordinarily resident in a country if, and only if. it is incorporated or 
has its principal place of business in that country. 

-. - 
(4) Nothing in this Part atTecu the right of any person to thc 

enforcement of a foreign award otherwise than in pursuance of this Pan. 
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Enforcement of foreign arbitration agrecmcnts. 

57. (1) Where- 

(a) the procedure in relation to arbitration under an arbitrntion agree- 
ment is governed, whether by virtue of the express terms of the 
agreement or otherwise, by the law of a Convention country: 

(b) the procedure in relation to arbitration under an arbitration agree- 
ment is governed, whether by virtue of the express terms of the 
agreement or otherwise, by the law of a country not being Aubtralia 
or a Convention country, and a party to the agreement is Australia 
or a State or Territory or a person who was. at the time when the 
agreemcnt was n~adc. domicilcd or ordinarily resident in Australia; 

(C) a party to an arbitration agreement is the Government of a Con- 
vention countr). or of part of a Convention country or the 
Government of a State or Territory of a Convention country, being 
a State or Territory to which the Convention extends; or 

(d) a party to an arbitration agreement is a person who was, at the 
time when the agreement was made. domiciled or ordinarily 
resident in a country that is a Convention country, 

this section applies to the agreement. 

(2) Subject to this Part, where- 

(a! proceedings instituted by a party to an arbitration agreement to 
which this section applies against another party to the agreement 
are pending in a court; and 

(b )  the proceedings involve the determination of a matter that, in 
punuance of the agreement, is capable of settlement by arbitration. 

on the application of a party to the agreement, the court shall, by order, upon 
such conditions (if any) as it thinks fit. stay the proceedinss or so much O[ 

the Frc~eedings as involves the determination of that matter. as the case 
requires. and refer the parties to arbitration in respect of that matter. 

(3) Where a court makes an order under subsection (2). it may. for 
the purpose of preserving the rights of the parties. make such interim or 
supplcmcntary orders as it thinks fit in relation to any property that is the 
subjcct of the matter to which the first-mentioned order rrlrtcs. 
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(4) For the purposes of subsections (2)  and (3 ) ,  a reference to a 
party includes a reference to a person clalmlng through or under a part). 

(5) The court shall not make an order under subsection (2) if a 
coun finds that the arbitration agreement is null and void. inoperative or 
incapable of heing performed. 

Recognition of foreign awards. 

58. (1) Subject to this Part, a 'foreign award is binding by virtue of this 
Part for all purposes on the parties to the arbitration agreement in pursuance 
of which it was made. 

(2) Subiect to this Part, a foreign award may be enforced in a court 
as if the award had been made in New South Wales in accordance with the 
law of New South Wales. 

(3) Where- 

(a) at any time, a person xeks  the enforcement of a foreign award 
by virtue of this Pan; and 

(b)  the country in which the award was made is not. at that time. a 
Convention country. 

subsections ( I  ) and (2)  do not have effect in relation to the award unless 
that person is, at that time, domiciled or ordinarily resident in Australia or 
in a Convention country. 

(4) Subject to subsection (5). in any proceedings in which the 
enforcement of a foreign award by virtue of this Pan is sought, the court 
may. at the request of the pany against whom the award is invoked. refuse 
to enforce the award if that party proves to the satisfaction of the court that- 

( a )  that party. being a pany to the arbitration agreement in pursuance 
of which the award was made. was. under the law applicable to 
that party, undeF some incapacity at the time when the agreement 
was made; 

(b)  the arbitration agreement is not valid under the law expressed in 
the agreement to be applicable to it or. where no law is so expressed 

- to  be applicable. under the law of the country where the award 
was made: 
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(C) that party was not ~ iven  proper notice of the appointment of the 
arbitrator or of the arbitration proceedings or was otherwise unable 
to present the case of that party in the arbitration proceedings; 

(d)  the award deals with a difference not contemplated by, or not 
falling within the terms of, the submission to arbitration, or con- 
tains a decision on a matter beyond the scope of the submission 
to arbitration; 

( c )  the composition of the arbitral authority or the arbitral procedure 
was not in accordance with the agreement of the parties or, failing 
such agreement, was not in accordance with the law of the country 
where the arbitration took place; or 

( f )  the award has not yet hecome binding on the parties to the iubitra- 
tion agreement or has been set asidc or suspended by a competent 
authority of the country in which, or under the law of which, the 
award was made. 

(5) Where an award to which subsection (4)  (d)  applies contains 
decisions on matters submitted to arbitration and those decisions can be 
separated from decisions on matters not so subnlitted, that part of the award 
which contains decisions on matters so submitted may be enforced. 

(6) In any proceedings in which the enforcement of a foreign award 
by virtue of this Part is sought. the court may refuse to enforce the award if 
it finds that- 

( a )  the subject-matter of the difference between the parties to the 
award is not capable of settlement by arbitration under the laws 
in force in New South Wales; or 

(b)  to enforce the award would be contrary to public policy. 

(7) Where. in any proceedings in which the enforcement of a foreign 
award by virtue of this Part is sought, the court is satisfied that an application 
for the setting aside or suspension of the award hns been made to a com- 
petent authority of the country in which. or under the law of which, the 
award was made, the court may, if it considers it proper to do so. adjourn 
the proceedings, or so much of the proceedings as relates to the award. as the 
case requires, and may also. on the application of the party claiming enforce- 
ment of the award, order the other party to give suitable security. 
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Evidence of awards and arbitntlon agmmenls. 

59. (1) In any proceedings in which a person seeks the enforcement of 
a foreign award by virtue of this Part, that person shall produce to the 
court- 

(a) the duly authenticated original award or a duly certified copy; and 

(b) the original arbitration agreement under which the award purports 
to have been made or a duly certified copy. 

(2) For the purposes of subsection ( I ) ,  an award shall be deemed 
to have been duly authenticated, and a copy of an award or agreement shall 
be deemed to have been duly certified, if- 

(a) it purports to have been authenticated or certified, as the case 
requires, by the arbitrator or. where the arbitrator is a tribunal. 
by an officer of that tribunal. and it has not been shown to the 
court that it was not in fact so authenticat~d or certified; or 

(b) it has been otherwise authenticated or certified to the satisfaction 
of the court. 

(3) If a document or part of a document produced under subsection 
(1) is written in a language other than English. there shall be produced with 
the document a translation, in the English language. of tht docun~ent or that 
part, as the case requires. certified to be a correct translation. 

(4) For the purposes of subsection ( 3 ) ,  a translation shall bc 
certified by a diplomatic or consular agent in Australia of the country in 
which the award was made or otherwise to the satisfaction of the court. 

(S) A document produced to a court in accordance with this section 
is. upon its production. receivable by the court as prima facie evidence of the 
matters to which it relates. 
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PART VIII. 

Service of noiica. 

60. Where under this Act a notice is required or permitted to be %wed 
on any person, the notice may be served in or out of New South Wales- 

(a) by delivering it personally to the pers'on to be served; 

(b) by leaving it at the usual or last known place of residcnce or 
business of the person to be sewed with a person apparently over 
the age of 16 yean and apparently residing thereat or (in the case 
of a place of business) apparently in charge of or employed at 
that place; 

(c) by sending it by post addressed to the person to be served at the 
usual or last known place of residence or business of that person; 
or ' \  

(d) by serving it in such other manner as the Court may. on application 
made to it in that behalf, direct. 

Perjury. 

61. (1) Any person who wilfully and corruptly gives fa lx  evidence 
before any arbitrator. umpire or other person authorised to administer an 
oath for the purposes of an arbitration shall be guilty of perjury. as if the 
evidence had been given in the Supreme Court in open court. and may be 
dealt with. prosecuted and punished accordingly. 

(2) Subsection (1) applies where evidence is given in New South 
Wales before any arbitrator. umpire or other person authorised by the law 
of New South Wales to administer an oath for the purposes of an arbitration. 
whether the law governing the arbitration agreement or the proceedings in 
the arbitration, or any other relevant law, is or is not the law of New South 
Wales. - 
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Supreme Courl rules. 

62. (1) Rules of court may be made under the Supreme Court Act. 
1970. for carrying the purposes of this Act into effect and, in particular, for 
or with respect to- 

(a) applications to the Supreme Court under this Act and the costs of 
such applications; 

(b) the puyment or brin'bing of money intu and out of the Supreme 
Tourt in satisfaction, of claims to which arbitration agreements 
apply and the investment of such money; 

(C) the examination of witnesses before the Supreme Court or before 
any other person and the issue of commissions or requests for the 
examination of witnesses outside New South Wales, for the pur- 
poses of an arbitration; and 

(d) any other matter or thing for or with respect to which rules are by 
this Act authorised or required to be made by the Supreme Court. 

(2) Subsection ( I  ) does not limit the rule-making powers conferred 
by the Supreme Court Act. 1970. 

District Court rules. 

63. (1) Rules of court may be made under the District Court Act. 1973. 
for or with respect to- 

(a)  applications to the District Court under this Act and the costs of 
such applications; 

(b)  the payment or bringing of money into and out of the District 
Court in satisfaction of claims to which arbitration agreements 
apply and the investment of such money; and 

(c)  any other matter or thing for or with respect to which rulcs are 
by this Act authorised or required to be made by the District 
Court. 

(2) Subsection (1)  does not limit the rule-making powers conferred 
by the District Court Act, 1973. 
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64. The Governor may make regulations, not inconsistent with this Act. 
for or with respect to any matter that by this Act is required or permitted to be 
prescribed or that is  necessary or convenient to be prescribed for carrying 
out or giving effect to this Act. 

SCHEDULE I .  

REPEALS. 

Arbitrrt ion Act, 1902. No. 29-the whole Act. 

Suprcnic Courl Act. 1910. No. 52-so much of the Second Schedule as amends the 
Arbitration Act. 1902. 

Arbitration (Foreign Awards and Agreements) Act. 1973. No. 3&1he whole Act. 

SCHEDULE 2. 
(Sec. 56 ( I ) . )  

UNITED NATIONS CONFERENCE ON INTERNATIONAL COMMERC~AL AIBITRATION. 

COWVENTION ON TIIE RECOGNITION AND ENFORCEL~ENT OF FOREIGN AIBITIAL AWALDS 

AnTtcLe I 

I .  This Convention shalt apply to the recognition and enforcement o f  arbitral awards 
madc i n  the territory o f  a State other than the State where the recognition and enforce- 
ment o f  such awards are sought. and arising out of diRerenccs between persons. 
whclher physical o r  legal. I t  shall also apply to arbilral awards MH considered u 
domestic awards in the Scale where their recognition and enforcement are sought. 

2. The term "arbitral awards'' shalt include not onlv awards made by arbitrators 
appointed for each case but also those madc by permanent arbitral hodies to which 
the parties have submitted. 

3.  When signing. ratifying or acceding to this Convention. o r  r.otifying exansions 
under article X hereof. my State may on the basis of reciprocity declare Ihat it w i l l  
apply the Convention to the recognition and enforcement o f  awards made only i n  
the tcrritory of ,another Contracting State. I t  may also declare Ihat i t  wilt apply the 
Convention only to differences arising out o f  legal relationships. whether contractual 
or nd. 'which are considered as commercial under L e  national law of the Slate making 
such declaration. 
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SCHEDULE 2-co~~rinnd. 

I. Each Contracting State shall recognize an agreement i n  writing under which the 
parties undertake to submit to arbitrat~on all o r  any differences which have arisen or 
which may arise between them i n  respect o f  a defined legal relationship. whether 
contr~ctual or not. concerning a suhject matter capable o f  xtt lcmcnt by  arbitration. 

2. The t c ~ m  "agreement i n  writing" shall include an arbitral clause i n  a contract 
or an arbitration agreement, signed. by the parties o r  contained i n  an erchan#e o f  
letter5 or telegrams. 

3.  Tlw c w r l  of a Contracting State, when seized of an action i n  a matter i n  respect 
of which the panics have made m agreement within the meaning of this anicle. 
shall. at the request o f  one o f  the parties. refer the parties to arbitration, unless i t  
finds thal the said agreement is nul l  and void. inoperative or incapable of k i n g  
pcrlormed. 

AITtCLE 111 

Each Contracting Stale shall recognize arbitral awards as binding and enforce thcm 
in accordance with the rules of procedure o f  the territory wherc the award is relied 
upon. under the conditions laid down i n  the following articles. There shall not be 
impnscd suhslantially more onerous conditions o r  higher fees or charges on 
the recognition o r  cnforccment of arb i t r i l  awards to which this Convention applies 
than are imposed on the recognition o r  enforcement o f  domestic arbitral awards. 

I. T o  obtain the recognition and enforcement mentioned i n  the preceding article. 
the party applying for recognition and enforcement shall. at the time of the applica- 
tion. supply: 

(a) The duly authenticated original award or a duly certified copy thereol: 

(b) The original agreement relerred to i n  article I 1  or I duly certified copy 
thereof. 

2 I f  the said award o r  agreement is not madc i n  an omcial language of  the countrv 
i n  which the award is relied upon. the party applying for recognition and enforcemeni 
of the award shall produce a translation o f  the% documents into such language. The 
translatiotl shall bz certified by an dhc ia l  o r  sworn translator or b y  a diplomatic 
ar consular a#ent. 

Cornmcrc ia l  A r b i r r a t i o ~ t  1982 - 
SCHEDULE 2-conr6111ed. 

ARTKLE V 

I. Recognition and enforccmcnt af the award mav he refused. at the request o f  the 
party against whom it  is invoked. only i f  that party furnishes to the competent 
authority where the recognition and enforce~ncnt is wught. proof that: 

(a) The parties to the apreement referred to i n  arliclc II were, under the law 
applicable t o  thcm. under some incapacity. or the said a~rcemenl  is not ~ a l i  
under the law to which the parties have sublected i t  or. failing any indication 
thcrcon, under the law of the country where the award was made: or 

(h) The party against whom the award is invoked was not given proper notice of 
thc appointment o f  the arhitrator or of the arbimtion proceedin@s o r  was 
otherwiw unahle to prcscnt h ~ s  case: or 

(c) The award deals with a dillcrcncc nol contemplated by or not falling within 
the terms of the suhmission to arbitration. or i t  contains decisions on matters 
beyond the wopc of the suhmission 10 arhilration, provided that. i f  the 
decisions on matters suhmittcd to arhitration can he wparatcd from thow 
not so submitted. that part o f  the award which contains decisions on matters 
suhmittcd to rr?itrztinn may he rccopnizcd and enforced: or 

(d) The composition o f  Ihe arhitral authority or the ~ b i t r a l  procedure was not 
i n  accordance with the aErccment 01 the parties. or. failing such agreement. 
was not i n  accordance u i t h   he law of the country wherc the arbitration took 
place; o r  

(c) The award has not yet become hinding on the partier. or has been set adde 
or suspended by a compctcnt authority of the country i n  which. or under the 
law of  which. that auard was made. 

2. Recognition and enforcement of m arhitral award may also be r r f u x d  i f  the 
competent authority i n  the country whcrc recognition and enforcement is sought finds 
that: 

(a) The subject maller n f  the dincrcncc is not capahlc o f  settlement by arhitra. 
tion under the law of that country: or 

(h) Tlsc recognition or cni~cccmcnt o f  thc award would he contrary to the public 
policy o f  that countn. 

I t  an application for the sc t t l n~  aside or su\pcnsion 01 the award has been madc to a 
compctcnt authority referred to i n  article V ( I )  (c) .  the authority before which the 
award is sought In he relied upon may. i f  it considers i t  proper. adpurn the decision 
on the enforcement n f  tltc award 2nd may also. on the application of thc pany claimin: 
cnforccment of the award. n r d a  the other parly to give witahle security. 
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SCHEDULE 2-conrinud. 

I. The provisions of the present Convcntion shall not affect the validity o f  multi. 
Iatcral o r  bilaleral agreements concerning the recognition and enforccmcnt of arbitral 
awards entcrcd into b y  the Contracting States nor dcprivc any intcrestcd party o f  any 
right Le may havc to avatl himself of an a rb i t n l  award in the manner and to the 
ealcnt allowed by the law o r  the treaties o f  the counlry where such award is sought 
to be r c l i  upon. 

2. Thc Genera Protocol on ~rhttr;iton Clauses o f  1923 and the Geneva Conventton 
on the ~xecul;on o f  Forct ln Arbnral Awards 01 1921 shall cease to havc cflccl bc~wccn 
Contractin8 States on their becoming bound and to the extent that they bccomc bound. 
by this convention. 

I. This Convention shall be open unti l  31 December 19511 for signature on behalf 
o f  any Mcmber o f  the United Nations and alro o n  behalf of any other Stale which is 
or hereafter becomes a member o f  any specialized ayency o f  the United Naliuns. o r  
which is or hereafter becomes a party t o  the Statute o f  Ihe lntcrnalional Coun  of 
Justice. or any other State t o  whicb an invilalion has been addressed by the General 
Assctnbly of the United N a t i 0 ~ .  

2. This Convention rhrU be r a l i L d  and the inslrumcnl d rati&ation shall be 
dcpodlrd with the Secretary-General o f  the United Nations. 

h n c m  I X  

I. This Convcntion shall he open for acccuion to all Slater referred to i n  article VI I I .  

2. Accellion shall be cllecled b y  the dcpoail o f  an inrtrumcnl of accession with the 
Secretary-General d the United Nationr. 

I. Any Scale may. at the l ime of  signature. nl i f ical ion or accusion. declare that this 
Convention shall extend t o  al l  o r  any o f  the territories for the international relations 
of which i t  is responsible. Such a declaration shall take c l l ed  when the Convention 
enters into force for the State concerned. 

2. A t  any time thereafter any such calcn*onr shall be made by nol i l icr l ion addressed 
to the Secretary-General o f  the United Nalions and shall take ellecl as from the 
ninetieth day after ~h: day o f  receipt by  the Secretary-General of #he United Nalions 
of this notification. o r  as f rom the date o f  entry into force o f  the Convention for the 
Sote concerned. ,whichever is the later. 

SCHEDULE 2-conrinurd. 

3. With respect to those terrilories to which this Convention is nod eatcndcd at the 
time u l  signature. ratification or accenion. each Bale concerned shall considcr the 
possibility o r  taking the necessary steps i n  order to extend Ihe application o f  Ihis 
Convent~on to such territories, subject. where necessary for constttutional reasons, t o  
the consent o f  the Governments o f  such territories. 

Alrlcre X I  

I n  the case o f  a federal or non.unitary S~ate. the following provisions shall apply: 

(a) With rcrpcct t o  those articles o l  thts Convcntion that come within the Irgisla. 
live iurisdiclion o f  lhc lrdcral authorily. #he obl~yations of the fcdcral Govern- 
ment shall 10 this extent be IIIC ram; as thoreof Contracting States which 
are not federal S~ates; 

(b) With respect to lhose articlcs of this Convcntion that come wtthin the Icgisla. 
live jurisdiclton o f  cons~ituent slates or provtnccs which are not, under Ihc 
consttlutional systcm of the federation, bound to take lcgislalive actton. Ihe 
fcdcral Govcrntqent shall bi tng such antclrs w ~ t h  a favourable rccommenrla- 
l ion to the notice of the approprtate authorities of consltlucnl slates or 
provinces at the earliest possible moment; 

(c) A federal State pany t o  this Conventton shall. at the rcqucst o f  any other 
Contracting State transmitled through the Secretary-Gcneral o f  the Uniled 
Nations. supply a statcmenl of #he law and practice o f  lhc federation and 
its constituent units i n  regard to any particular provision o f  lhis Convmlion. 
showing the catcot t o  which c l icc~ has been given t o  that provis~un by 
legislative or other action. 

I. This Convcntion h a l l  come into force on the ninetieth day fol lowinl the dale of 
deponl o f  the third invrumcnl o f  ratification o r  accession. 

2. For each Slate ratifyins M acccdina t o  this Convention alter the deporu o f  the 
third invrumcnl  of raltfication or accession. this Convcnlion shall enter into force on 
the ninetieth day after deposit by  such Slate o f  its instrument o f  ralification o r  
accenion. 

A~TICLE X l l l  

I. Any Contracting Stale may denounce this Convention by a written naiificatton 10 
the Secretary-General o f  the United Nations. Denunciation rhal l  take ecea one year 
after the date of receipt o f  the notification by the Sccrelary-General. 
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2 Any.Slate which has made a declaration or notification under article X may, 
at any lime thereafter. by nmi&ation to thc Secretary-General of Ihe United Nations. 
d c d r e  that this Convention shall cease to extend to the territory concerned one year 
a f l a  the dale of the receipc of the notification by the Se:rc~aryCeneral. 

3. This Conwntion shall continue to be applicable to arbitral awards in respect of 
whirb recognition or cnforccment proceedings haw been instituted before the denun- 
ciation takes c b a .  

A Contracting Slau shall noc be entitled to avail itself of the present Convention 
a5aba other Contractmg Slates except to the extent that i t is itself bound to apply 
the Convention. 

T b  Secretary-General of the United ~ a i i o n s  shall notify the Slates contemplated in 
an idc  V l l l  of the follow~n;: 

(a) Signatures and ratific;ltiom in accordance with anick VIII: 

(b) Accessions in accordance wilh artick IX: 

(c) Declarations and notilicarions under m icks  I. X and XI: 

(d) The date upon which this Convention enters iato farce i n  accordance with 
an~cle XII; 

( 8 )  Denunciations and nocificalions in accordance with arcick XIII. 

I. This Convention. ol which the Chinese. English. French. Russian and Spanish texu 
shall be equally authentic. shall be deposited i n  the archives nf the United Nations. 

2. fho Secretary-General of the Uniled Nations shall transmit a certified copy of this 
Con\*ntion to the Slates contemplated in an~clc VIII. 



The UNCITRAL model law on international 
commercial arbitration (as adopted by the 

United Nations Commission on International Trade 
Law on 21 June 1985) 

CHAPTER I. GENERAL PROVISIONS 

ARTICLE I. SCOPE OF APPLICATION* 

(1) This Law applies to international commercial** arbitration. subject 
to any agreement in force between this State and any other State or Stata. 

(2) The provisions of this Law. except articles 8.9.35 and 36. apply only 
if the place of arbitration is in the territory of this State. 

(3) An arbitration is international if: 

(a) the parties to an arbitration agreement have, at the time of the 
conclusion of that agreement. their places of business in different 
States; or 
(b) one of the following places is situated outside the State in which 
the parties have their places of business: 

(i) the place of arbitration if determined in. or pursuant to, the 
arbitration agreement; 
(ii) any place where a substantial part of the obligations of the 
commercial relationship is to be performed or the place with 

Article headings are for reference purposes only and are not to be used for purposes of 
interpretation. 

** The term "commercial" should be given a wide interpretation so as to cover matters arising 
from all relationships of a commercial nature, whether contractual or not. Relationships of 
a commercial nature include, but are not limited to, the following transactions: any trade trans- 
action for the supply or exchange of goods or services. distribution agreement; commercial 
representation or agency; factoring; leasing; mnstrudion of works; consulting; engineering; 
licensing; investment; linancing; banking; insurance; exploitation agreement or concession; 
joint venture and other forms of industrial or business co-operation; carriage of goods or 
pasxngers by air. sea, rail or road. 



which the subject-matter o f  the dispute is most closely con- 
nected; or 

(c) the parties haveexpressly agreed that the subject-matter of the ar- 
bitration agreement relates to more than one country. 

(4) For the purposes of paragraph (3) of this article: 

(a) i f  a party has more than one place of business, the place o f  
business is that which has the closest relationship to the arbitration 
agreement; 
(b) i f  a party does not have a place o f  business, reference is to be 
made to his habitual residence. 

( 5 )  This Law shall not affect any other law of this State by virtue of which 
certain disputes may not be submitted to arbitration or may be submitted 
to arbitration only according to provisions other than those o f  this Law. 

ARTICLE 2. DEFINITIONS AND RULES OF INTERPRETATION 

For the purposes of this Law: 

(a) "arbitration" means any arbitration whether or not administered 
- by a permanent arbitral institution; 

(b) "arbitral tribunal" means a sole arbitrator or a panel o f  
arbitrators; 
(c) "court" means a body or organ o f  the judicial system of a State; 
(d) where a provision of this Law. except article 28, leaves the parties 
free to determine a certain issue, such freedom includes the right of 
the parties to authorize a third party, including an institution, to 
make that determination; 
(e) where a provision of this Law refers to the fact that the parties 
have agreed or that they may agree or in any other way refers to an 
agreement of the parties, such agreement includes any arbitration 
rules referred to in that agreement; 
(Q where a provision of this Law, other than in articles 25 (a) and 32 
(2) (a), refers to a claim, it also applies to a counter-claim, and where 
i t  refers to a defence, it also applies to a defence to such counter- 
claim. 

(a) any written communication i s  deemed to have been received i f  it 
i s  delivered to the addressee personally or i f  i t  is delivered at his place 
of business. habitual residence or mailing address; i f  none of these 
can be found after making a reasonable inquiry. a written com- 
munication is deemed to have been received i f  it i s  sent to the ad- 
dressee's last-known place o f  business, habitual residence or mailing 
address by registered letter or any other means which provides a 
record of the attempt to deliver it; 
(b) the communication is deemed to have been received on the day 
it i s  so delivered. 

(2) The provisions o f  this article do not apply to communications in court 
proceedings. 

ARTICLE 4. WAIVER OF RIGHT TO OBJECT 

A party who knows that any provision of this Law from which the parties 
may derogate or any requirement under the arbitration agreement has not 
been complied with and yet proceeds with the arbitration without stating his 
objection to such non-compliance without undue delay or, i f  a time-limit is 
provided therefor, within such period of time, shall be deemed to have 
waived his right to object. 

ARTICLE 5. EXTENT OF COURT INTERVENTION 

In matters governed by this Law, no court shall intervene except where so 
provided in this Law. 

ARTICLE 6. COURT OR OTHER AUTHORITY FOR CERTAIN FUNCTIONS OF 

ARBITRATION ASSISTANCE AND SUPERVISION 

The functions referred to in articles 11 (3), 11 (4), 13 (3), 14, 16 (3) and 34 
(2) shall be performed by . . . [Each State enacting this model law specifies 
the court, courts or, where referred to therein, other authority competent 
to perform these functions.] 

ARTICLE 3. RECEIPT OF WRITTEN COMMUNICATIONS 

( I )  Unless otherwise agreed by the parties: 



CHAPTER 11. ARBITRATION AGREEMENT 

ARTICLE 7. DEFINITION AND FORM OF ARBITRATION AGREEMENT 

(1)  "Arbitration agreement" is an agreement by the parties to submit to 
arbitration all or certain disputes which have arisen or which may arise be- 
tween them in respect of a defined legal relationship, whether contractual 
or not. An arbitration agreement may be in the form of an arbitration clause 
in a contract or in the form of a separate agreement. 

(2) The arbitration agreement shall be in writing. An agreement is in 
writing if it is contained in a document signed by the parties or in an ex- 
change of letters, telex, telegrams or other means of telecommunication 
which provide a record of the agreement, or in an exchange of statements 
of claim and defence in which the existence of an  agreement is alleged by 
one party and not denied by another. The reference in a contract to a docu- 
ment containing an arbitration clause constitutes an  arbitration agreement 
provided that the contract is in writing and the reference is such as to make 
that clause part of the contract. 

ARTICLE 8. ARBITRATION AGREEMENT AND SUBSTANTIVE CLAIM BEFORE 
COURT 

(I)  A court before which an action is brought in a matter which is the sub- 
ject of an arbitration agreement shall, if a party so requests not later than 
when submitting his first statement on the substance of the dispute, refer 
the parties to arbitration unless it finds that the agreement is null and void, 
inoperative or incapable of being performed. 

(2) Where an action referred to in paragraph (1) of this article has been 
brought, arbitral proceedings may nevertheless be commenced or con- 
tinued, and an award may be made, while the issue is pending before the 
court. 

ARTICLE 9. ARBITRATION AGREEMENT AND INTERIM MEASURES BY COURT 

It is not incompatible with an arbitration agreement for a party to request. 
before or during arbitral proceedings, from a court an  interim measure of 
protection and for a court to grant such measure. 

CHAPTER 111. COMPOSITION OF ARBITRAL TRIBUNAL 

ARTICLE 10. NUMBER OF ARBITRATORS 

(1) The parties are free to determine the number of arbitrators. 
(2) Failing such determination, the number of arbitrators shall be three. 

(I)  No person shall be precluded by reason of his nationality from acting 
as an arbitrator, unless otherwise agreed by the parties. 

(2) The parties are free to agree on a procedure of appointing the ar- 
bitrator or arbitrators, subject to the provisions o r  paragraphs (4) and ( 5 )  
of this article. 

(3) Failing such agreement, 

(a) in an arbitration with three arbitrators, each party shall appoint 
one arbitrator, and the two arbitrators thus appointed shall appoint 
the third arbitrator; if a party fails to appoint the arbitrator within 
thirty days of receipt of a request to do so from the other party, or 
if the two arbitrators fail to agree on the third arbitrator within thirty 
days of their appointment, the appointment shall be made, upon re- 
quest of a party, by the court or other authority specified in article 6; 
(b) in an arbitration with a sole arbitrator, if the parties are unable 
to agree on the arbitrator, he shall be appointed, upon request of a 
party, by the court or other authority specified in article 6. 

(4) Where, under an appointment procedure agreed upon by the parties. 

(a) a party fails to act as required under such procedure, or 
(b) the parties, or  two arbitrators, are unable to reach an agreement 
expected of them under such procedure, or 
(C) a third party. including an institution, fails to perform any func- 
tion entrusted to it under such procedure, 

any party may request the court or other authority specified in article 6 to 
take the necessary measure, unless the agreement on the appointment pro- 
cedure provides other means for securing the appointment. 

(5) A decision on a matter entrusted by paragraph (3) or (4) of this article 
to the court or other authority specified in article 6 shall be subject to no 
appeal. Thecourt or other authority, in appointing an arbitrator, shall have 
due regard to any qualifications required of the arbitrator by the agreement 
of the parties and to such considerations as are likely to secure the appoint- 
ment of an independent and impartial arbitrator and, in the case of a sole 



or third arbitrator, shall take into account as well the advisability of appoin- 
ting an arbitratior o f  a nationality other than those of the parties. 

ARTICLE 12. GROUNDS FOR CHALLENGE 

( l )  When a person is approached in connection with his possible appoint- 
ment as an arbitrator, he shall disclose any circumstances likely to give rise 
to justifiable doubts as to his impartiality or independence. An arbitrator, 
from the time of his appointment and throughout the arbitral proceedings, 
shall without delay disclose any such circumstances to the parties unless they 
have already been informed of them by him. 

(2) An arbitrator may be challenged only i f  circumstances exist that give 
rise to justifiable doubts as to his impartiality or indeperldence, or i f  he does 
not posses qualifications agreed to by the parties. A party may challenge an 
arbitrator appointed by him, or in whose appointment he has participated. 
only for reasons of which he becomes aware after the appointment has been 
made. 

ARTICLE 13. CHALLENGE PROCEDURE 

( l )  The parties are free to agree on a procedure for challenging an ar- 
bitrator, subject to the provisions o f  paragraph (3) of this article. 

(2) Failing such agreement, a party who intends to challenge an ar- 
bitrator shall. within fifteen days after becoming aware o f  the constitution 
o f  the arbitral tribunal or after becoming aware of any circumstance refer- 
red to in article 12(2), send a written statement o f  the reasons for the 
challenge to the arbitral tribunal. Unless the challenged arbitrator 
withdraws from his office or the other party agrees to the challenge, the ar- 
bitral tribunal shall decide on the challenge. 

(3) I f  a challenge under any procedure agreed upon by the parties or 
under the procedure of paragraph (2) of this article is not successful, the 
challenging party may request, within thirty days after having received 
notice of the decision rejecting the challenge, the court or other authority 
specified in article 6 to decide on the challenge, which decision shall be sub- 
ject to no appeal; while such a request is pending. the arbitral tribunal, in- 
cluding the challenged arbitrator. may continue the arbitral proceedings and 
make an award. 

ARTICLE 14. FAILURE OR IMPOSSIBILITY TO ACT 

(1) I f  an arbitrator becomes de jure or de fac~o unable to perform his 
functions or for other reasons fails to act without undue delay, his mandate 
terminates i f  he withdraws from his office or i f  the parties agree on the ter- 
mination. Otherwise, i f  a controversy remains concerning any of these 
grounds, any party may request the court or other authority specified in ar- 
ticle 6 to decide on the termination o f  the mandate, which decision shall be 
subject to no appeal. 

(2) If, under this article or article 13 (2), an arbitlator withdraws from 
his office or a party agrees to the termination of the mandate of an ar- 
bitrator. this does not imply acceptance of the validity of any ground refer- 
red to in this article or article I2  (2). 

ARTICLE IS. APPOINTMENT OF SUBSTITUTE ARBITRATOR 

Where the mandate of an arbitrator terminates under ariicle 13 or 14 or 
because of his withdrawal from office for any other reason or because o f  
the revocation of his mandate by agreement o f  the parties or in any other 
case of termination o f  his mandate, a substitute arbitrator shall be a p  
pointed according to the rules that were applicable to the appointment of 
the arbitrator being replaced. 

CHAPTER IV. JURISDICTION OF ARBITRAL TRIBUNAL 

ARTICLE 16. COMPETENCE OF ARBITRAL TRIBUNAL TO RULE ON ITS 

JURISDICTION 

(1) The arbitral tribunal may rule on its own jurisdiction, including any 
objections with respect to the existence or validity of the arbitration agree- 
ment. For that purpose, an arbitration clause which forms part o f  acontract 
shall be treated as an agreement independent of the other terms of the con- 
tract. A decision by the arbitral tribunal that the contract is null and void 
shall not entail ipso jure the invalidity of the arbitration clause. 

(2) A plea that the arbitral tribunal does not have jurisdiction shall be 
raised not later than the submission of the statement of defence. A party is 
not precluded from raising such a plea by the fact that he has appointed, 
or participated in the appointment of, an arbitrator. A plea that the arbitral 
tribunal is exceeding the scope of i ts  authority shall be raised as soon as the 
matter alleged to be beyond the scope of its authority is raised during the 



arbitral proceedings. The arbitral tribunal may, in either case, admit a later 
plea if it considers the delay justified. 

(3) The arbitral tribunal may rule on a plea referred to in paragraph (2) 
of this article either as a preliminary question or in an award on the merits. 
If the arbitral tribunal rules as a preliminary question that it has jurisdic- 
tion, any party may request, within thirty days after having received notice 
of that ruling, the court specified in article 6 to decide the matter, which 
decision shall be subject to no appeal; while such a request is pending, the 
arbitral tribunal may continue the arbitral proceedings and make an award. 

Unless otherwise agreed by the parties, the arbitral tribunal may, at the re- 
quest of a party, order any party to take such interim measure of protection 
as the arbitral tribunal may consider necessary in respect of the subject- 
matter of the dispute. The arbitral tribunal may require any party to provide 
appropriate security in connection with such measure. 

CHAPTER V. CONDUCT O F  ARBlTRAL PROCEEDINGS 

ARTICLE 18. EQUAL TREATMENT OF PARTIES 

The parties shall be treated with equality and each party shall be given a full 
opportunity of presenting his case. 

ARTICLE 19. DETERMINATION OF RULES OF PROCEDURE 

(1) Subject to the provisions of this Law, the parties are free to agree on 
the procedure to be followed by the arbitral tribunal in conducting the 
proceedings. 

(2) Failing such agreement, the arbitral tribunal may, subject to the pro- 
visions of this Law, conduct the arbitration in such manner as it considers 
appropriate. The power conferred upon the arbitral tribunal includes the 
power to determine the admissibility, relevance, materiality and weight of 
any evidence. 

(1) The parties are free to agree on the place of arbitration. Failing such 
agreement, the place of arbitration shall be determined by the arbitral 
tribunal having regard to the circumstances of the case, including the conve- 
nience of the parties. 

(2) Notwithstanding the provisions of paragraph (I)  of this article, the 
arbitral tribunal may, unless otherwise agreed by the parties, meet at  any 
place it considers appropriate for consultation among its members, for 
hearing witnesses, experts or the parties, or for inspection of goods, other 
property or documents. 

ARTICLE 21. COMMENCEMENT OF ARBITRAL PROCEEDINGS 

Unless otherwise agreed by the parties. the arbitral proceedings in respect 
of a particular dispute commence on the date on which a request for that 
dispute to be referred to arbitration is received by the respondent. 

ARTICLE 22. LANGUAGE 

(I)  The parties are free to agree on the language or languages to be used 
in the arbitral proceedings. Failing such agreement, the arbitral tribunal 
shall determine the language or languages to be used in the proceedings. 
This agreement or  determination, unless otherwise specified therein, shall 
apply to any written statement by a party, any hearing and any award, deci- 
sion or other communication by the arbitral tribunal. 

(2) The arbitral tribunal may order that any documentary evidence shall 
be accompanied by a translation into the language or languages agreed upon 
by the parties or determined by the arbitral tribunal. 

ARTICLE 23. STATEMENTS OF CLAIM AND DEFENCE 

(I)  Within the period of time agreed by the parties or determined by the 
arbitral tribunal, the claimant shall state the facts supporting his claim, the 
points at issue and the relief or remedy sought, and the respondent shall 
state his defence in respect of these particulars, unless the parties have other- 
wise agreed as to the required elements of such statements. The parties may 
submit with their statements all documents they consider to be relevant or 
may add a reference to the documents or other evidence they will submit. 



(2) Unless otherwise agreed by the parties, either party may amend or 
supplement his claim or defence during the course of the arbitral pro- 
ceedings, unless thearbitral tribunal considers it inappropriate to allow such 
amendment having regard to the delay in making it. 

ARTICLE 24. HEARINGS AND WRITTEN PROCEEDINGS 

(I) Subject to any contrary agreement by the parties, the arbitral tribunal 
shall decide whether to hold oral hearings for the presentation of evidence 
or for oral argument, or whether the proceedings shall be conducted on the 
basis of documents and other materials. However, unless the parties have 
agreed that no hearing shall be held, the arbitral tribunal shall hold such 
hearings at an appropriate stage of the proceedings, if so requested by a . 

party. 
(2) The parties shall be given sufficient advance notice of any hearing and 

of any meeting of the arbitral tribunal for the purposes of inspection of 
goods. other property or documents. 

(3) All statements, documents or other information supplied to the ar- 
bitral tribunal by one party shall be communicated to the other party. Also 
any expert report or evidentiary document on which the arbitral tribunal 
may rely in making its decision shall be communicated to the parties. 

ARTICLE U. DEFAULT OF A PARTY 

Unless otherwise agreed by the parties, if, without showing sufficient cause, 
(a) the claimant fails to communicate his statement of claim in accor- 
dance with article 23 (1). the arbitral tribunal shall terminate the 
proceedings; 
(b) the respondent fails to communicate his statement of defence in 
accordance with article 23 (l), the arbitral tribunal shall continue the 
proceedings without treating such failure in itself as an admission of 
the claimant's allegations; 
(c) any party fails to appear at a hearing or to produce documentary 
evidence, the arbitral tribunal may continue the proceedings and 
make the award on the evidence before it. 

(a) may appoint one or more experts to report to it on specific issues 
to be determined by the arbitral tribunal; 
(b) may require a party to give the expert any relevant information 
or to produce, or to provide access to, any relevant documents, goods 
or other property for his inspection. 

(2) Unless otherwise agreed by the parties, if a party so requests or if the 
arbitral tribunal considers it necessary. the expert shall, after delivery of his 
written or oral report, participate in a hearing where the parties have the op- 
portunity to put questions to him and to present expert witnesses in order 
to testify on the points at issue. 

ARTICLE 27. COURT ASSISTANCE IN TAKING EVIDENCE 

The arbitral tribunal or a party with the approval of the arbitral tribunal 
may request from a competent court of this State assistance in taking 
evidence. The court may execute the request within its competence and ac- 
cording to its rules on taking evidence. 

CHAPTER VI. MAKING OF AWARD AND TERMINATION OF 
PROCEEDINGS 

ARTICLE 28. RULES APPLICABLE TO SUBSTANCE OF DISPUTE 

(I) The arbitral tribunal shall decide the dispute in accordance with such 
rules of law as are chosen by the parties as applicable to the substance of 
the dispute. Any designation of the law or legal system of a given State shall 
be construed, unless otherwise expressed, as directly referring to the 
substantive law of that State and not to its conflict of laws rules. 

(2) Failing any designation by the parties, the arbitral tribunal shall apply 
the law determined by the conflict of laws rules which it considers 
applicable. 

(3) The arbitral tribunal shall decide exaequo et bono or as amiablecom- 
posireur only if the parties have expressly authorized it to do so. 

(4) In all cases, the arbitral tribunal shall decide in accordance with the 
terms of the contract and shall take into account the usages of the trade ap- 
plicable to the transaction. 

ARTICLE 26. EXPERT APPOINTED BY ARBITRAL TRIBUNAL 

(I) Unless otherwise agreed by the parties, the arbitral tribunal 



ARTICLES 29. DECISION-MAKING BY PANEL OF ARBITRATORS 
(2) The arbitral tribunal shall issue an order for the termination of the 

i n  arbitral proceedings with more than one arbitrator, any decision o f  the 
arbitral tribunal shall be made, unless otherwise agreed by the parties, by 
a majority of all its members. However, questions of procedure may be 
decided by a presiding arbitrator, i f  so authorized by the parties or all 
members of the arbitral tribunal. 

ARTICLE 30. SETTLEMENT 

(I) If, during arbitral proceedings. the parties settle the dispute, the ar- 
bitral tribunal shall terminate the proceedings and, i f  requested by the par- 
ties and not objected to by the arbitral tribunal, record the settlement in the 
form of  an arbitral award on agreed terms. 

(2) An award on agreed terms shall be made in accordance with the provi- 
sions o f  article 31 and shall state that i t  is an award. Such an award has the 
same status and effect as any other award on the merits o f  the case. 

(I) The award shall be made in writing and shall be signed by the ar- 
bitrator or arbitrators. In arbitral proceedings with more than one ar- 
bitrator, the signatures of the majority of all members of the arbitral 
tribunal shall suffice. provided that the reason for any omitted signature is 
stated. 

(2) The award shall state the reasons upon which it i s  based, unless the 
parties have agreed that no reasons are to be given or the award is an award 
on agreed terms under article 30. 

(3) The award shall state its date and the place o f  arbitration as determin- 
ed in accordance with article 20 (1). The award shall be deemed to have been 
made at that place. 

(4) After the award is made, a copy signed by the arbitrators in accor- 
dance with paragraph (I) o f  this article shall be delivered to each party. 

ARTICLE 32. TERMINATION OF PROCEEDINGS 

(I) The arbitral proceedings are terminated by the final award or by an 
order of the arbitral tribunal in accordance with paragraph (2) of this 
article. 

arbitral proceedings wLen: 

(a) the claimant withdraws his claim, unless the respondent objects 
thereto and the arbitral tribunal recognizes a legitimate interest on his 
part in obtaining a final settlement of the dispute; 
(b) the parties agree on the termination of the proceedings; 
(c) thearbitral tribunal finds that thecontinuation of the proceedings 
has for any other reason become unnecessary or impossible. 

(3) The mandate o f  the arbitral tribunal terminates with the termination 
of the arbitral proceedings, subject to the provisions of articles 33 and 34 

(4). 

ARTICLE 33. CORRECTION AND INTERPRETATION OF AWARD; ADDITIONAL 
AWARD 

( I )  Within thirty days of receipt o f  the award, unless another period of 
time has been agreed upon by the parties: 

(a) a party. with notice to the other party. may request the arbitral 
tribunal to correct in the award any errors in computation, any 
clerical or typographical errors or any errors of similar nature; 
(b) i f  so agreed by the parties, a party. with notice to the other party, 
may request the arbitral tribunal to give an interpretation of a specific 
point or part o f  the award. 

I f  the arbitral tribunal considers the request to be justified, i t  shall make the 
correction or give the interpretation within thirty days o f  receipt of the re- 
quest. The interpretation shall form part of the award. 

(2) The arbitral tribunal may correct any error of the type referred to i n  
paragraph ( I )  (a) of this article on its own initiative within thirty days of the 
date of the award. 

(3) Unless otherwise agreed by the parties, a party, with notice to the 
other party, may request, within thirty days of receipt of the award, the ar- 
bitral tribunal to make an additional award as to claims presented in the ar- 
bitral proceedings but omitted from the award. I f  the arbitral tribunal con- 
siders the request to be justified, it shall make the additional award within 
sixty days. 

(4) The arbitral tribunal may extend, i f  necessary. the period of time 
within which it shall make a correction, interpretation or an additional 
award under paragraph (I) or (3) o f  this article. 

( 5 )  The provisions of article 31 shall apply to a correction or interpreta- 
tion of the award or to an additional award. 



CHAPTER VII. RECOURSE AGAINST AWARD in the arbitral tribunal's opinion wil l  eliminate thegrounds for setting aside. 

ARTICLE 34. APPLICATION FOR SETTING ASIDE AS EXCLUSIVE RECOURSE 
AGAINST ARBITRAL AWARD 

(I) Recourse to a court against an arbitral award may be made only by 
an application for setting aside in accordance with paragraphs (2) and (3) 
of this article. 

(2) An arbitral award may be set aside by the court specified in article 6 
only iT: 

(a) the party making the application furnishes proof that: 
(i) a party to the arbitration agreement referred to in article 7 was 
under some incapacity; or the said agreement is not valid under 
the law to which the parties have subjected i t  or, failing any in- 
dication thereon, under the law of this State; or 
(ii) the party making the application was not given proper notice 
of the appointment of an arbitrator or of the arbitral proceedings 
or was otherwise unable to present his case; or 
(iii) the award deals wit11 a dispute not contemplated by or not 
falling within the terms of the submission to arbitration, or con- 
tains decisions on matters beyond the scope'of the submission to 
arbitration, provided that, i f  the decisions on matters submitted 
to arbitration can be separated from those not so submitted, only 
that part of the award which contains decisions on matters not 
submitted to arbitration may be set aside; or 
(iv) the composition of the arbitral tribunal or the arbitral pro- 
cedure was not in accordance with the agreement o f  the parties. 
unless such agreement was in conflict with a provision of this Law 
from which the parties cannot derogate, or, failing such agree- 
ment, was not in accordance with this Law; or 

(b) the court finds that: 
(i) the subject-matter of the dispute is not capable of settlement 
by arbitration under the law of this State; or 
(ii) the award i s  in conflict with the public policy of this State. 

(3) An application for setting aside may not be made after three months 
have elapsed from the date on which the party making that application had 
received the award or, i f  a request had been made under article 33, from the 
date on which that request had been disposed of by the arbitral tribunal. 

(4) The court, when asked to set aside an award, may, where appropriate 
and so requested by a party, suspend the setting aside proceedings for a 
period of time determined by i t  in order to give the arbitral tribunal an op- 
portunity to resume the arbitral proceedings or to take such other action as 

CHAPTER VIII. RECOGNITION AND ENFORCEMENT OF 
AWARDS 

(I) An arbitral award, irrespective of the country in which it was made, 
shall be recognized as binding and, upon application in writing to the com- 
petent court, shall be enforced subject to the provisions of this article and 
o f  article 36. 

(2) The party relying on an award or applying for its enforcement shall 
supply the duly authenticated original award or a duly certified copy 
thereof, and the original arbitration agreement referred to in article 7 or a 
duly certified copy thereof. I f  the award or agreement i s  not made in an of- 
ficial language of this State. the party shall supply a duly certified transla- 
tion thereof into such language.*** 

ARTICLE 36. GROUNDS FOR REFUSING RECOGNITION OR ENFORCEMENT 

(I )  Recognition or enforcement of an arbitral award, irrespective of the 
country in which it was made. may be refused only: 

(a) at the request o f  the party against whom it i s  invoked, i f  that party 
furnishes to the competent court where recognition or enforcement is 
sought proof that: 

(i) a party to the arbitration agreement referred to in article 7 was 
under some incapacity; or the said agreement is not valid under 
the law to which the parties have subjected it or, failing any in- 
dication thereon, under the law of the country where the award 
was made; or 
(ii) the party against whom the award is invoked was not given 
proper notice of the appointment of an arbitrator or o f  the ar- 
bitral proceedings or was otherwise unable to present his case; or 
(iii) the award deals with a dispute not contemplated by or not 
falling within the terms of the submission to arbitration, or it con- 
tains decisions on matters beyond the scope of the submission to 

*** Theconditions x t  forth in this paragraph are intended to sd maximum standards. I t  would. 
thus, not becontrary to the harmonization to be achieved by the model law if  a State retained 
even less onerous condi~ions. 



arbitration, provided that, if the decisions on matters submitted 
to arbitration can be separated from those not so submitted, that 
part of the award which contains decisions on matters submitted 
to arbitration may be recognized and enforced; or 
(iv) the composition of the arbitral tribunal or the arbitral pro- 
cedure was not in accordance with the agreement of the parties or, 
failing such agreement, was not in accordance with the law of the 
country where the arbitration took place; or 
(V) the award has not yet become binding on the parties or has 
been set aside or suspended by a court of the country in which. 
or under the law of which, that award was made; or 

(b) if the court finds that: 
(i) the subject-matter of the dispute is not capable of settlement 
by arbitration under the law of this State; or 
(ii) the recognition or enforcement of the award would be con- 
trary to the public policy of this State. 

(2) If an application for setting aside or suspension of an award has been 
made to a court referred to in paragraph ( I )  (a) (v) of this article, the court 
where recognition or enforcement is sought may, if it considers it proper, 
adjourn its decision and may also, on the application of the party claiming 
recognition or enforcement of the award, order the o!her party to provide 
appropriate security. 



SECTION IV. THE AWARD 
DECISIONS 

1. When there are three arbitrators, any award or other decision o f  the 
arbitral tribunal shall be made by a majority o f  the arbitrators. 

2. I n  the case of questions of procedure, when there is no majority or 
when the arbitral tribunal so authorizes, the presiding arbitrator may decide 
on his own, subject to revision, i f  any, by the arbitral tribunal. 

parties, the arbitral tribunal shall apply the law determined by the conflici 
o f  laws rules which it considers applicable. 

2. The arbitral tribunal shall decide as amiablecutn/~usiieur or exaequo 
et bun0 only i f  the parties have expressly authorized the arbitral tribunal to 
do so and i f  the law applicable to the arbitral procedure permits such 
arbitration. 

3. In  all cases, the arbitral tribunal shall decide in accordance with the 
terms o f  the contract and shall take into account the usages o f  the trade ap- 
plicable to the transaction. 

SETTLEMENT OR OTHER GROUNDS FOR TERMINATION 

FORM AND EFFECT OF THE AWARD 

I. I n  addition to making a final award, the arbitral tribunal shall be en- 
titled to make interim, interlocutory. or partial awards. 

2. The award shall be made in writing and shall be final and binding on 
the parties. The parties undertake to carry out the award without delay. 

3. The arbitral tribunal shall state the reasons upon which the award is 
based, unless the parties have agreed that no reasons are to be given. 

4. An award shall be signed by the arbitrators and it shall contain the date 
on which and the place where the award was made. Where there are three 
arbitrators and one of  them fails to sign, the award shall state the reason 
for the absence of  the signature. 

5. The award may be made public only with the consent o f  both parties. 
6. Copies o f  the award signed by the arbitrators shall be communicated 

to the parties by the arbitral tribunal. 
7. I f  the arbitration law o f  the country where the award is made requires 

that the award be filed or registered by the arbitral tribunal; the tribunal 
shall comply with this requirement within the period o f  time required by 
law. 

1. If, before the award is made, the parties agree on a settlement of  the 
dispute, the arbitral tribunal shall either issue an order for the termination 
o f  the arbitral proceedings or, i f  requested by both parties and accepted by 
the tribunal, record the settlement in the form of an arbitral award on 
agreed terms. The arbitral tribunal is not obliged to give reasons for such 
an award. 

2. If, before the award is made, the continuation of  the arbitral pro- 
ceedings becomes unnecessary or impossible for any reason not mentioned 
in  paragraph l, the arbitral tribunal shall inform the parties o f  its intention 
to issue an order for the termination of  the proceedings. The arbitral 
tribunal shall have the power to issue such an order unless a party raises 
justifiable grounds for objection. 

3. Copies of  the order for termination of  the arbitral proceedings or o f  
the arbitral award on agreed terms, signed by the arbitrators, shall be com- 
municated by the arbitral tribunal to the parties. Where an arbitral award 
on agreed terms is made, the pro8sions of  article 32, paragraphs 2 and 4 
to 7. shall apply. 

INTERPRETATION OF THE AWARD 

APPLICABLE LAW, amiable composileur 

I. The arbilral tribunal shall apply the law designated by the parties as 
applicable to the substance of  the dispute. Failing such designation by the 

I. Within 30 days after the receipt of  the award, either party, with notice 
to the other party. may request that the arbitral tribunal give an interoret* 
lion of  the award. 

2. The interpretation shall be given in wrijing'hithin 45 aays after the 



receipt of the request. The interpretation shall form part o f  the award and 
the provisions of article 32, paragraphs 2 to 7. shall apply. 

CORRECTION OF THE AWARD 

I. Within 30days after the receipt of the award, either party. with notice 
to the other party, may request the arbitral tribunal to correct in the award 
any errors in computation, any clerical or typographical errors, or any er- 
rors of similar nature. The arbitral tribunal may within 30 days after the 
communication of the award make such corrections on its own initiative. 

2. Such corrections shall be in writing and the provisions of article 32, 
paragraphs 2 to 7, shall apply. 

ADDITIONAL AWARD 

I. Within 30 days after the receipt of the award either party. with notice 
to the other party, may request the arbitral tribunal to make an additional 
award as to claims presented in the arbitral proceedings but omitted from 
the award. 

2. I f  the arbitral tribunal considers the request for an additional award 
to be justified and considers that the omission can be rectified without any 
further hearings or evidence, it shall complete its award within 60 days after 
the receipt of the request. 

3. When an additional award is made, the provisions of article 32, 
paragraphs 2 to 7. shall apply. 

COSTS (ARTICLES 38 TO 40) 

The arbitral tribunal shall fix the costs of arbitration in its award. The term 
"costs" includes only: 

(a) The fees of the arbitral tribunal to be stated separately as to each ar- 
bitrator and to be fixed by the tribunal itself in accordance with article 39; 

(b) The travel and other expenses incurred by the arbitrators; 

(c) The costs of expert advice and of other assistance required by the ar- 
bitral tribunal. 

(d) The travel and other expenses of witnesses to the extent suchexpenses 
are approved by the arbkral tribunal; 

(e) The costs for legal representation and assistance of the successful par- 
ty i f  such costs were claimed during the arbitral proceedings, and only to 
theextent that the arbitral tribunal determines that theamount of such costs 
is reasonable; 

(f)  Any fees and expenses of the appointing authority as well as the ex- 
penses of the Secretary General of the Permanent Court of Arbitration at 
The Hague. 

I. The fees of the arbitral tribunal shall be reasonable in amount. taking 
into account the amount in dispute, the complexity of the subject-matter, 
the time spent by the arbitrators and any other relevant circumstances of the 
case. 

2. I f  an appointing authority has been agreed upon by the parties or 
designated by the Secretary General of the Permanent Court of Arbitration 
at The Hague, and i f  that authority has issued a schedule of fees for ar- 
bitrators in international cases which i t  administers, the arbitral tribunal in 
fixing its fees shall take that schedule of fees into account to the extent that 
it considers appropriate in the circumstances of the case. 

3. I f  such appointing authority has not issued a schedule of fees for ar- 
bitrators in international cases, any party may at any time request the ap- 
pointing authority to furnish a statement setting forth the basis for 
establishing fees which i s  customarily followed in international cases in 
which the authority appoints arbitrators. I f  the appointing authority con- 
sents to provide such a statement, the arbitral tribunal in fixing i ts  fees shall 
take such information into account to the extent that it considers a p  
propriate in the circumstances of the case. 

4. In cases referred to in paragraphs 2 and 3, when a party so requests 
and the appointing authority consents to perform the function, the arbitral 
tribunal shall fix its feesonly after consultation with theappointing authori- 
ty, which may make any comment i t  deems appropriate to the arbitral 
tribunal concerning the fees. 

I. Except as provided in paragrapx 2. ;'he rosts or'arbitration shall in 



principle be borne by the unsuccessful party. However, the arbitral tribunal 
may apportion each of such costs between the parties if it determines that 
zpportionment is reasonable. taking into account the circumstances of the 
case. 

2. With respect to the costs of legal representation and assistance referred 
to in article 38, paragraph (e), the arbitral tribunal, taking into account the 
circumstances of the case, shall be free to determine which party shall bear 
such costs or may apportion such costs between the parties if it determines 
that apportionment is reasonable. 

3. When the arbitral tribunal issues an order for the termination of the 
arbitral proceedings or makes an award on agreed terms it shall fix the costs 
of arbitration referred to in article 38 and article 39, paragraph I, in the text 
of that order or award. 

4. No additional fees may be charged by an arbitral tribunal for inter- 
pretation or correction or completion of its award under articles 35 to 37. 

DEPOSIT O F  COSTS 

I. The arbitral tribunal, on its establishment, may request each party to 
deposit an equal amount as an advance for the costs referred to in article 
38, paragraphs (a), (b)  and (c). 

2. During the course of the arbitral proceedings the arbitral tribunal may 
request supplementary deposits from the parties. 

3. If an appointing authority has been agreed upon by the parties or 
designated by the Secretary General of the Permanent Court of Arbitration 
at The Hague, and when a party so requests and the appointing authority 
consents to perform the function, the arbitral tribunal shall fix the amounts 
of any deposits or supplementary deposits only after consultation with the 
appointingauthority which may makeany comments to the arbitral tribunal 
which it deems appropriate concerning the amount of such deposits and 
supplementary deposits. 

4. If the required deposits are not paid in full within 30 days after the 
receipt of the request, the arbitral tribunal shall so inform the parties in 
order that one or another of them may make the required payment. If such 
payment is not made, the arbitral tribunal may order the suspension or ter- 
mination of the arbitral proceedings. 

5 .  After the award has been made, the arbitral tribunal shall render an 
accounting to the parties of the deposits received and return any unexpend- 
ed balance to the parties. 
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