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dear minister
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evidence, which we submit under section 16 of the Law commission act 1985.

Yours sincerely

 

geoffrey palmer

president
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the courts are part of the New Zealand system of government. they administer 
justice on behalf of the public. public access to the courts is an essential element 
of our justice system. the public administration of justice must be subject to 
public scrutiny. that scrutiny is made possible by the public being able to attend 
court, and by the media being able to report what happens in the court room.

in relation to our courts, it is important that the principles of open justice and 
freedom of expression are strongly protected by the law. But the law must also 
protect the administration of justice and the right to a fair trial. 

Striking the balance between these competing demands is not an easy task.  
the criteria governing decisions to suppress names or evidence must be 
sufficiently precise to ensure that the values of free speech and open justice are 
consistently given the emphasis required. But they also need to allow judges 
enough discretion to take account of the wide range of interests that might 
impinge on a decision: of victims, witnesses, the accused and the community.

it has been a challenge to arrive at a set of recommendations that achieve this 
objective. ultimately, our recommendations have been shaped by our clear view, 
supported by the majority of submitters, that suppression is currently granted 
inconsistently and sometimes too readily, and that the grounds for it need to be 
clarified and tightened.

Geoffrey Palmer

president

Foreword
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Recommendations

r1 the provisions of section 138 – 141 of the criminal Justice act 1985 should  
be repealed and replaced by new provisions to be included in the criminal 
procedure Bill.

the starting point for considering publication of evidence and names should be r2 

a presumption of open justice.

r3 the court should have the power to make an order for the suppression of 
evidence or submissions where the court is satisfied that:

the interests of the security or defence of New Zealand so require;(a) 
there is a real risk of prejudice to a fair trial;(b) 
the order is necessary to avoid undue hardship to victims;(c) 
publication would endanger the safety of any person; or(d) 
publication would be likely to prejudice the interests of the maintenance of (e) 
the law, including the prevention, investigation and detection of offences.

Section 375a(4) and (5) of the crimes act 1961 and section 185e of the r4 

Summary proceedings act 1957 should be repealed.

r5 the courts should have the power to make an order prohibiting publication of 
the name, address, or occupation of a person accused or convicted of an offence, 
or any particulars likely to lead to that person’s identification, on any of the 
following grounds: 

where there is a real risk of prejudice to a fair trial;(a) 
to prevent undue hardship to victims; (b) 
to prevent extreme hardship to the accused and/or persons connected with (c) 
the accused;
where publication would endanger the safety of any person; (d) 
where publication would identify another person whose name is suppressed (e) 
by order or by law;
where publication would be likely to prejudice the interests of the maintenance (f) 
of the law, including the prevention, investigation and detection of offences;
where publication would cast suspicion on other people that may result in (g) 
undue hardship.

Where a person is accused or convicted of offences under section 130 or 131 of r6 

the crimes act 1961 (incest or sexual conduct with a dependent family member), 
the name and identifying particulars of the person accused or convicted of the 
offence should be automatically suppressed, to prevent the victim being identified. 

chApter 1

chApter 2

chApter 3
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Recommendat ions

the victim should be able to apply to the court for publication of the offender’s 
name, and the court must make such an order if the victim is 16 or over, and the 
court is satisfied that he or she understands the nature and effect of the decision.

On first appearance, an accused should be entitled to an interim order for  r7 

name suppression if he or she advances an arguable case for name suppression. 
the order should expire at the next appearance, and should not be renewed 
unless evidence supporting the grounds is produced.

r8 the provisions of section 139 of the criminal Justice act 1985 allowing automatic 
suppression of the names and identifying particulars of victims of specified sex 
offences should be carried forward into the new legislation. 

the court should have the power to make an order preventing publication of the r9 

name, address or occupation of a victim, or any particulars likely to lead to that 
person’s identification, where publication:

would endanger the safety of any person; or(a) 
would result in undue hardship to the victim.(b) 

the court should have the power to make an order preventing publication of the r10 

name, address or occupation of a witness, or any particulars likely to lead to that 
person’s identification, where publication: 

would endanger the safety of any person; or(a) 
would cause undue hardship to the witness.(b) 

there should not be an automatic prohibition on the publication of the names r11 

and identifying particulars of child witnesses in criminal proceedings. Section 
139a of the criminal Justice act 1985 should be repealed and not replaced.

the court should have the power to make an order preventing publication  r12 

of the identity of persons connected with the accused or the proceedings  
where publication would otherwise result in undue hardship to that person, 
whether or not the name of the accused is suppressed.

r13 the court should have the power to make an order excluding from a criminal 
proceeding any persons other than the informant, any police employee,  
the defendant, any counsel engaged in the proceedings and any officer of the 
court, on any of the following grounds:

where the court is satisfied that the order is necessary to prevent undue (a) 
disruption to the conduct of proceedings; 
on the grounds presently set out in section 375a(1) – (3) of the crimes  (b) 
act 1961;
where the court is satisfied that:(c) 

the security or defence of New Zealand so requires; or ·
the order is necessary to avoid a real risk of prejudice to a fair trial; or ·
the order is necessary to avoid endangering the safety of any person; or ·
the maintenance of the law, including the prevention, investigation and  ·
detection of offences so requires; 

aNd the court is satisfied that an order for suppression of name or evidence 
alone is not sufficient to offset the risk identified.

chApter 4

chApter 5
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except where the interests of security or defence so require, the power set out r14 

in recommendation 13 should not be exercised so as to exclude members of the 
media who are subject to a code of ethics and the complaints procedure of  
the Broadcasting Standards authority or the press council, or such other persons 
reporting on the proceedings as permitted by the court. 

the court should retain a limited power to discuss in chambers with  r15 

counsel matters relating to the performance of counsel arising in the course  
of proceedings.

Where an order is made excluding persons from the court, the announcement r16 

of the verdict or decision and the passing of sentence must still take place  
in public.

the terms of the Bail act 2000 should be recast, to make it clear that in  r17 

the absence of a court order to the contrary, the media may only report the 
following matters:

the identity of the defendant applying for bail;(a) 
the decision of the court on the application;(b) 
the conditions of bail, if bail is granted.(c) 

 unless a judge orders otherwise, all other matters dealt with at a bail hearing 
should be suppressed until the conclusion of the trial (namely the end of the 
appeal period, or the disposition of any appeal).

r18 Section 46a of the Summary proceedings act 1957 should be amended to remove 
the power of a registrar to make (rather than continue) an order for suppression 
of name.

the existing ouster of the inherent jurisdiction in relation to the power to close r19 

the court should be continued. 

there should be a statutory requirement that reasons must be given for the grant r20 

or dismissal of a suppression order. However, if the court is satisfied that 
exceptional circumstances so require, it should have the power to decline to state 
in public any or all of the facts, reasons, or other considerations that it has taken 
into account in reaching its decision or verdict, or in determining sentence.

the date on which an interim order for suppression will terminate must be r21 

specified in the interim order.

court registrars should have a power to continue an interim order for suppression r22 

until the date on which the defendant next appears before a judge.

members of the media who are subject to a code of ethics and the complaints r23 

procedure of the Broadcasting Standards authority or the press council should 
have standing to appeal against a decision to make or refuse a suppression order, 
or a decision varying, revoking or reviewing a suppression order.

the development of a national register of suppression orders should be advanced r24 

as a matter of high priority.

chApter 6
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Recommendat ions

the same legislative right of review should apply to the courts’ powers to review r25 

orders for the suppression of name and evidence.

r26 Where an internet service provider or content host becomes aware that they are 
carrying or hosting information that they know is in breach of a suppression 
order, it should be an offence for them to fail to remove the information or to 
fail to block access to it as soon as reasonably practicable.

the provisions of section 141 of the criminal Justice act 1985 should be carried r27 

forward into the new legislation.

r28 Section 138(8) of the criminal Justice act 1985 should be repealed and  
not replaced.

Sections 206(a) of the Summary proceedings act 1957 and section 401(1)(a) of r29 

the crimes act 1961 should be replaced by a provision in the new criminal 
procedure Bill, drafted in terms of section 206(a), rather than section 401(1)(a).

Breaches of suppression orders should continue to be strict liability offences,  r30 

so that the offence will be proved unless the defendant can show, on the balance 
of probabilities, that he or she acted with total absence of fault.

Where a name is suppressed, it should be unlawful to publish that name,  r31 

or any particulars that are likely (either alone or in conjunction with other 
information already in the public domain) to lead to the person’s identification.

the penalties for breaches of suppression orders should be increased to the level r32 

proposed in clause 171 of the Search and Surveillance Bill 2008.

Suppression should not follow automatically on completion of diversion.r33 

Section 36(1B) of the Summary proceedings act 1957 should be repealed. r34 

Offences under section 56 to 62 of the Land transport act 1998 should not be r35 

treated differently in name suppression terms than other offences.

chApter 7

chApter 8
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Chapter 1 
Introduction

1.1 the principle of open justice and the right to freedom of expression have been 
described as rights that go to the very existence and health of our political and 
legal institutions.1 

Open justice provides critical safeguards against injustice in the operation of the 1.2 

criminal justice process.2 the principle dictates that there should be no restriction 
on publication of information about a court case except in very special 
circumstances,3 or for compelling reasons.4 

the right to freedom of expression set out in section 14 of the New Zealand Bill 1.3 

of rights act 1990 is subject only to such reasonable limits prescribed by law as 
can be demonstrably justified in a free and democratic society.5

Sections 138 to 141 of the criminal Justice act 1985 set out statutory powers of 1.4 

the courts to close the court and restrict publication of information in criminal 
cases. these exceptions are not intended to diminish the importance of open 
justice: the courts have emphasised that in exercising the discretions set out in 
the act, the starting point is the importance of freedom of expression and open 
judicial proceedings.6

the research and consultation undertaken in the course of this review indicates 1.5 

that there are some inconsistencies in the application of the law relating to the 
suppression of name and evidence. there are also some areas where greater 
certainty and clarity are required to avoid the provisions of the criminal Justice 
act 1985 having the effect of eroding open justice, and unreasonably impinging 
on the right to freedom of expression. at present, there is at least a perception 
that the principle of open justice is departed from too readily in our criminal 
courts, without clearly articulated reasons. even the existence of this perception 
undermines the principle of open justice and risks jeopardising public confidence 
in the courts.

1 Re Victim X [2003] 3 NZLr 220, para 51, per Hammond J. For further discussion, see New Zealand 
Law commission Suppressing Names and Evidence (NZLc ip 13, Wellington, 2008), paras 1.1 – 1.5. 

2 R v Mahanga [2001] 1 NZLr 641, para 18.

3 ibid, endorsed by the court of appeal in Re Victim X [2003] 3 NZLr 230, para 36, per Keith J.

4 Re Victim X, above n 3, para 37, per Keith J.

5 New Zealand Bill of rights act 1990, s 5.

6 R v Mahanga above n 2 para 20.

open 
just ice And 
Freedom oF 
express ion

7Suppress ing names and evidence

C
h

a
pt

er
 1

C
h

a
pt

er
 2

C
h

a
pt

er
 3

C
h

a
pt

er
 4

C
h

a
pt

er
 5

C
h

a
pt

er
 6

C
h

a
pt

er
 7

C
h

a
pt

er
 8

a
pp

eN
D

IX
C

h
a

pt
er

 1



Chapter 1:  Introduct ion

this review of the provisions of the criminal Justice act 1985 forms part of  1.6 

the criminal procedure (Simplification) project being conducted jointly by the  
Law commission and the ministry of Justice. the wider project will result in a 
new criminal procedure Bill. We envisage that the Bill will repeal and replace 
the provisions set out in sections 138 to 141 of the criminal Justice act 1985. 
the recommendations made in this report relate to a new framework to be 
contained in the Bill for the suppression of name and evidence, and closure of 
the court.

We have concluded that a number of changes are required to the existing 1.7 

framework to place greater emphasis on the principle of open justice and to 
ensure that the grounds on which it may be departed from are transparent, 
explicit and consistently applied.

the most significant change we recommend is in the area of name suppression. 1.8 

We do not consider that the present broad discretion set out in section 140 
provides enough guidance to adequately protect open justice and ensure that any 
order satisfies the requirements of section 5 of the New Zealand Bill of rights 
act 1990. although the leading cases set a high threshold for name suppression, 
this is not always applied in the lower courts. We recommend a clearer test for 
name suppression, with specified grounds.

We also make a number of other recommendations where the law requires 1.9 

updating or rationalising to ensure consistency with other legislation.

in the issues paper, we asked whether the presumption of open justice was the 1.10 

appropriate starting point when considering publication or suppression  
of evidence, the names of accused and convicted persons, and the names of 
witnesses and victims. Submissions in reply were strongly in favour of this 
starting point. 

Recommendation

The provisions of section 138 – 141 of the Criminal Justice Act 1985 should R1 
be repealed and replaced by new provisions to be included in the Criminal 
Procedure Bill.

Recommendation

The starting point for considering publication of evidence and names should R2 
be a presumption of open justice.

Suppression statistics 

during the review we often heard the view expressed that suppression orders 1.11 

have been used more frequently in recent years, especially at district court level. 
We therefore asked the ministry of Justice to provide details of the number of 
interim and final orders made suppressing names and evidence in the district 
courts and High court each calendar year since 2004 (which was the first year 
for which full details are available on the courts management System). 

8 Law Commiss ion Report 



the detailed data provided by the ministry of Justice neither proves nor  1.12 

disproves perceptions about increases in the use of suppression orders.  
the figures set out the number of suppression orders made by direction type, 
that is, according to whether the direction suppressed evidence or name,  
on a final or interim basis. the figures also identify the number of cases in which 
directions of each type were made. this means there is some duplication.  
For example, if orders suppressing both evidence and name were made in one 
single case, that case will be counted twice in the number of cases in which 
directions were made. 

there is also duplication in relation to interim orders. a new direction is counted 1.13 

each time a suppression order is continued by the court, as it is given a new 
direction identification number. thus if an interim direction is renewed three 
times by the court, it will appear in the figures as three directions.

as a consequence, the best available information is simply the aggregate number 1.14 

of cases subject to one or more suppression orders of any type. those numbers 
for the past five years are set out in the table below:

NumBeR of CAses suBJeCT To oNe oR moRe suPPRessioN oRdeR(s) foR The YeARs 

2004 To 2008 

Year 2004 2005 2006 2007 2008

district Court 1667 1830 1823 1749 2038

high Court 170 164 188 199 140

at first blush, it does appear that there has been an increase in suppression 1.15 

orders made in the district court. However, there has also been an increase in 
workload in the district court, and therefore some change would be expected. 
as a proportion, the number of cases in which suppression orders were made in 
the district court in each year shown remained constant at about one per 100 
cases disposed of in the district court. this is not a perfect measure, but in the 
absence of detailed information about the nature of the cases in which orders 
were made, it does suggest that increased caseload is likely to explain most if not 
all of the growth.

While suppression statistics in New Zealand appear to have been consistent in 1.16 

the last four years, name suppression for people accused or convicted of a crime 
is more readily available here than in comparable common law jurisdictions like 
the united Kingdom and certain states of australia, where generally name 
suppression for adult offenders is rare. We examine those provisions in more 
detail in chapter 3.
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Chapter 2:  Suppress ion of ev idence

Chapter 2
Suppression  
of evidence

2.1 the current grounds for suppression of evidence are set out in section 138(2) of 
the criminal Justice act 1985. a court may make an order forbidding publication 
of any report or account of the whole or any part of the evidence adduced or the 
submissions made if it considers such an order is required in the interests of:

justice;(a) 
public morality;(b) 
the reputation of any victim of any alleged sexual offence;(c) 
the reputation of any victim of any alleged offence of extortion; or(d) 
the security or defence of New Zealand.(e) 

in issues paper 13, we discussed whether these were still appropriate grounds 2.2 

for the suppression of evidence, and whether there are other grounds that should 
be added. each ground must be capable of justifying rebutting the presumption 
of open justice in a particular case, and it must be a reasonable and demonstrably 
justified limit on the section 14 right to freedom of expression. 

We have concluded that some change is required to the existing grounds for 2.3 

suppression of evidence. We discuss the current grounds first, and then turn to 
consider what other grounds might be appropriate.

Current grounds for suppressing evidence

Public morality

in issues paper 13, we argued that the present power to suppress evidence for 2.4 

reasons of public morality is archaic and paternalistic, and should no longer be 
a ground for the suppression of evidence or submissions. there was widespread 
agreement from submitters that this ground was no longer appropriate. 

grounds For 
suppress ion 
oF evidence
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Reputation of victims of sexual offences and extortion

in the issues paper, we suggested that it may no longer be appropriate for the 2.5 

court to have a power to suppress evidence on the grounds that it is required in 
the interests of the reputation of victims of sexual offences or extortion.  
We emphasise that our discussion here relates to the suppression of evidence:  
we will return to the issue of name suppression for victims in chapter 4.

a number of submitters disagreed strongly with the suggestion that these grounds 2.6 

were no longer appropriate in their current formulation. 

in relation to the interests of the reputation of victims of extortion, the rationale 2.7 

given for suppression is often that experience shows there may be grave difficulty 
in getting complainants to come forward unless they are given protection.  
as Jacob Jaconelli puts it in his work Open Justice:7

By the very fact of making the threats in question, the alleged blackmailer has shown 
that the victim places the highest possible value on retaining his secret. 

We acknowledge that there are cases where the prospect of certain evidence 2.8 

being made public may discourage victims from coming forward. this response 
may be much more likely in relation to offences of extortion or sexual offences 
(although there may well be situations in which victims of other offences will 
also be deterred by the idea of publicity). However we take issue with the way 
the present power under section 138(2) singles out the interests of the reputation 
of the victim.

this phrasing is particularly problematic in the case of sexual offence victims. 2.9 

Suppressing evidence in such cases on the grounds of the victim’s reputation 
suggests either that being a victim of a sexual offence reflects badly on the 
reputation of the victim, or that victims of sexual offences are likely to have bad 
reputations. the same concern arises in relation to victims of extortion: 
suppressing evidence in the interests of the victim’s reputation may suggest that 
there is truth to the allegations made by the blackmailer.

victims of sexual offences or extortion may require protection by way of orders 2.10 

suppressing evidence. However, rather than making reference to the victim’s 
reputation, we consider that their interests can be protected by a more general 
and more neutral ground, that the publication of the evidence would cause undue 
hardship to the victim. this would also allow the court to make orders 
suppressing evidence where victims of other offences would suffer undue 
hardship if that evidence were made public. 

7 Jacob Jaconelli Open Justice: A Critique of the Public Trial (Oxford university press, Oxford,  
2002) 175.
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Chapter 2:  Suppress ion of ev idence

in her submission, associate professor ursula cheer suggested that a ground  2.11 

of undue hardship would be adequate, but asked whether in reality such a  
change would give less protection to victims of blackmail or sexual offences, 
given that they would no longer be specified and therefore at the forefront  
of judges’ minds. However, police prosecutors will be well aware of the 
sensitivities that may arise in extortion or sexual offence cases, and will  
almost certainly request suppression of evidence where those issues arise.  
We suggest that the police prosecution Service consider developing guidelines 
for prosecutors to this effect.

We recommend that the grounds for suppressing evidence in the interests of the 2.12 

reputation of any victim of any alleged sexual offence or offence of extortion be 
replaced by a ground of undue hardship to victims. this ground is discussed 
further (in relation to suppression of the accused’s name) in chapter 3.

Security or defence of New Zealand

We consider that the public interest in protecting the security or defence of  2.13 

New Zealand is high and that the availability of this exception to the principle 
of open justice is plainly justified. Submitters generally agreed that this was an 
appropriate ground for suppression of evidence. there is no evidence of this 
ground being over-used in the past, and sufficient safeguards are provided by 
rights of appeal and review. We recommend that this ground be retained.

Interests of justice

at present, section 138(2) provides that the court may make an order forbidding 2.14 

publication in any report or account of the whole or any part of the evidence 
adduced where the court is of the opinion that the “interests of justice”  
so require. this phrase has been held to refer to or include the administration 
of justice, as well as any particular interest which may require protection.8  
it may also include issues of fairness to the accused.9 it is often used to ensure 
the protection of the right to a fair trial. most submitters did not express strong 
views on the question of whether an interests of justice test should remain.

the interests of justice test has the advantage of flexibility, and provides a 2.15 

residual ground to cover unforeseen cases. Some argue that it is particularly 
useful in relation to section 138(2), where the court’s inherent jurisdiction has 
been excluded. in particular, in a joint submission the chief Justice, the acting 
president of the court of appeal and the chief High court Judge submitted that 
the broad grounds upon which the inherent jurisdiction is exercised, namely the 
interests of justice and fair trial, must remain available.

On the other hand, the interests of justice test has the disadvantage of being 2.16 

inherently vague and indeterminate. it is capable of being interpreted to mean 
simple “fairness”, in which case it does little more than give the court an  
open-ended discretion. 

8 Police v O’Connor [1992] 1 NZLr 87, 96.

9 R v Burns (Travis) [2002] 1 NZLr 387, 407.
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We consider that as far as possible, the legislation should identify the particular 2.17 

interests that may warrant the exercise of the courts’ powers to suppress 
evidence. We believe it is possible to specify the grounds with sufficient 
particularity as to make a broad interests of justice test unnecessary. 

Proposed new grounds for suppressing evidence

in the issues paper, we set out a number of additional grounds for the suppression 2.18 

of evidence that we suggested should be identified in legislation. these grounds 
articulate matters that commonly fall into the interests of justice test at present. 
they were:

to avoid a real risk of prejudice to a fair trial;(a) 
to avoid undue hardship to victims;(b) 
where publication would endanger the safety of any person;(c) 
where publication would be likely to prejudice the interests of the maintenance (d) 
of the law, including the prevention, investigation and detection of offences.

Right to a fair trial

We consider that the protection of a fair trial should be set out as a specific 2.19 

legislative ground for the suppression of evidence. there was general support 
for this ground in submissions, but submitters differed on the appropriate 
threshold of risk required before the court has the power to make an order.  
Some suggested it should be a real risk (which is the existing test applied by the 
courts), others that the risk should be high or extreme. 

in our view, requiring a high or extreme risk of prejudice to a fair trial sets the 2.20 

bar too high. While there are compelling reasons for a powerful presumption of 
open justice, the fundamental aim of the justice system is to ensure that justice 
is done. We recommend that the test for suppression of evidence should be 
whether there is a real risk of prejudice to a fair trial. 

Undue hardship to victims

most submitters said that there should be an express power to suppress evidence 2.21 

to avoid undue hardship to a victim, although a few submitters thought that a 
higher threshold was required. the courts have interpreted “undue” hardship 
to mean: serious hardship;10 excessive or greater hardship than the circumstances 
warrant;11 or (in the case of a forfeiture order) as something more than the 
ordinary hardship stemming from the operation of the order.12 this contrasts 
with extreme hardship, which requires a very high level of hardship.

as already discussed, giving the courts a power to suppress evidence on the 2.22 

grounds of undue hardship to victims is in our view more appropriate than 
singling out the victims of extortion and sexual offences for protection on 
grounds of reputation. undue hardship to victims would still allow protection 
for victims of those offences, but would also extend the protection to victims of 

10 R v Wallace (2001) 18 crNZ 577 (ca).

11 Dalton v Auckland City [1971] NZLr 548, 549 – 50.

12 Lyall v Solicitor-General [1997] 2 NZLr 641, 646.
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Chapter 2:  Suppress ion of ev idence

other offences where undue hardship was made out. We recommend that undue 
hardship should be a ground on which the court may exercise the power to 
suppress evidence or submissions.

Section 6 of the New Zealand Bill of rights act 1990 would require the court to 2.23 

interpret the term “undue hardship” consistently with the right to freedom of 
expression in section 14 of that act. this would ensure an appropriate balance 
was struck between freedom of expression and the interests of victims.

the definition of victim in this context should be consistent with section 4 of 2.24 

the victims’ rights act 2002, and should include a member of the immediate 
family of a person who, as a result of an offence committed by another person, 
dies or is incapable.

Section 12 of the victims’ rights act 2002 sets out the various matters about 2.25 

which a victim must, as soon as practicable, be given information by investigating 
authorities or, as the case requires, by members of court staff, or the prosecutor. 
this list could be amended to include a requirement that the victim be informed 
that undue hardship to victims is a ground for suppression of evidence.  
the ministry of Justice is currently reviewing the victims’ rights act 2002, and 
will consider whether an amendment to section 12 would be appropriate. 
guidelines to police prosecutors could also advise prosecutors to consult the 
victim about the availability of this ground for suppression of evidence where it 
appears it may be at issue. 

Section 375A(4) Crimes Act 1961

in the issues paper, we sought views as to whether the formulation of “undue 2.26 

hardship” should be adopted in preference to the ground set out in section 
375a(4) of the crimes act 1961, which provides for the court to prohibit 
publication of details of the criminal acts alleged in sexual cases if the court is of 
the opinion that the interests of the complainant so require. there was support 
for this approach from submitters. We recommend that section 375a(4) of the 
crimes act 1961 be repealed. Section 185e(1) of the Summary proceedings act 
1957 provides the same protection in relation to standard committal and 
committal hearings, and should also be repealed.

 this does not dilute the protection available for the victim in sexual cases.  2.27 

if the test set out in section 375a(4) and section 185e(1) is interpreted 
consistently with the rights and freedoms set out in the New Zealand Bill of 
rights act 1990, as section 6 of that act requires, it should effectively amount 
to a requirement of undue hardship in any event.

Section 375a(5) provides that the breach, evasion or attempted evasion  2.28 

of an order under subsection (4) may be dealt with as contempt of court.  
if section 375a(4) is repealed, subsection (5) should also be repealed.  
Similarly, section 185e(2) of the Summary proceedings act 1957 contains the 
penalty provisions for a breach of section 185e(1), and should also be repealed.
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The safety of any person

there was widespread agreement among submitters that it would be appropriate 2.29 

to suppress evidence where publication would endanger the safety of any person. 
We recommend that this be a ground for the suppression of evidence.

The maintenance of the law

in the issues paper we asked whether the maintenance of the law should be a 2.30 

ground for the suppression of evidence. this would be consistent with existing 
grounds for withholding information under both the Official information act 
1982 and the criminal disclosure act 2008. these statutes provide grounds for 
withholding information if disclosure is likely to prejudice the maintenance of 
the law, including the prevention, investigation and detection of offences.13 

although the context is different, decisions of the Ombudsman in relation  2.31 

to section 6(c) of the Official information act 1982 provide examples of  
how such a ground operates in practice. Successive Ombudsmen have accepted 
that statutory law enforcement agencies rely heavily on the public for assistance, 
and that much of this information is supplied on a confidential basis.  
disclosure of the identity of an informant or any information which may lead 
to the identification of an informant has been found to be likely to prejudice the 
maintenance of the law,14 as has disclosure of information that may prejudice 
an ongoing investigation. the word “likely” has been interpreted by the courts 
in this context to mean there is a real and substantial risk to a protected interest 
– a risk that might well eventuate.15

most submitters who responded to this question agreed with the proposal to 2.32 

include maintenance of the law as a ground for the suppression of evidence. 
Some expressed doubts about how such a rule would operate in practice, 
particularly whether it would be used by enforcement agencies to suppress 
prosecution evidence such as standard operating procedures and covert 
intelligence tactics. However, if disclosure of evidence of covert intelligence 
tactics in a particular case is likely to prejudice the future prevention, 
investigation and detection of offences, it would be appropriate to suppress that 
evidence.

Some submitters also pointed out that information that might be suppressed 2.33 

under this ground, such as details of the manufacture of drugs or explosives,  
is readily available on the internet and in libraries. if that is the case, it seems 
unlikely that the court would make an order for suppression, as the order would 
be futile.

13 criminal disclosure act 2008, s 16(1)(a); Official information act 1982, s 6(c). Section 6(c) of the 
Official information act 1982 also includes the right to a fair trial under this ground.

14 case Notes [W45324] Office of the Ombudsmen 14th compendium [pp. 93-95] 2007.

15 Commissioner of Police v Ombudsman [1988] 1 NZLr 385, 391 (ca).
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Chapter 2:  Suppress ion of ev idence

We recommend that the courts should have a power to suppress evidence  2.34 

where publication would be likely to prejudice the maintenance of the law, 
including the prevention, investigation, and detection of offences. 

Recommendations:  suppRess ion of  ev idence

The court should have the power to make an order for the suppression  R3 
of evidence or submissions where the court is satisfied that:

the interests of the security or defence of New Zealand so require; (a) 

there is a real risk of prejudice to a fair trial;(b) 

the order is necessary to avoid undue hardship to victims;(c) 

publication would endanger the safety of any person; or(d) 

publication would be likely to prejudice the interests of the maintenance of (e) 
the law, including the prevention, investigation and detection of offences.

Recommendation

sections 375A(4) and (5) of the Crimes Act 1961 and section 185e of the R4 
summary Proceedings Act 1957 should be repealed.

Breadth of orders to suppress evidence

in the issues paper, we asked whether the courts should have power to make 2.35 

“blanket suppression orders” suppressing the publication of all details of a case. 
most submitters were strongly opposed to any such orders, and said they should 
be prohibited by statute. the criminal Law committee of the New Zealand  
Law Society commented that it was difficult to imagine circumstances in which 
a complete blackout of publicity would be justified, except perhaps in extreme 
circumstances, for example involving national or international security.

Like the criminal Law committee, we find it hard to envisage circumstances 2.36 

justifying a blanket suppression order. However we do not consider that  
a legislative prohibition on such orders is required if the recommendations made 
in this report are enacted. the grounds on which suppression orders may be 
made will be specified in the legislation, and the court will have to give reasons 
for the grant of the suppression order.
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Chapter 3 
Suppression of 
name or identifying 
particulars of accused 
or convicted persons

3.1 Section 140(1) of the criminal Justice act 1985 gives the courts a broad discretion 
to prohibit publication of names or particulars of the accused or any other person 
connected with the proceedings. the section is presently used to suppress the 
name of accused and convicted persons, victims, and family and friends of the 
accused. in this chapter, we are concerned only with name suppression of 
accused and convicted persons. We return to consider the suppression of names 
of victims, witnesses and others in chapter 4.

the strongest concerns in submissions and consultation were expressed in 3.2 

relation to orders made under section 140 suppressing names of accused or 
convicted persons. as two journalists noted in their submission,16 the cases that 
cause tension between the media and the courts should not be over-stated,  
even if they do cause some heat at the time. they often involve the suppression 
of names of prominent people or the suppression of information when those 
involved are perceived to have been treated differently or in some favoured light. 
But nonetheless, frustration about inconsistency in rulings on name suppression 
applications, particularly in the lower courts, was a recurrent theme in 
submissions and consultation.

in 3.3 Lewis v Wilson & Horton,17 the court of appeal said that the balance must 
come down clearly in favour of suppression before the prima facie presumption 
in favour of open reporting can be overcome. the New Zealand Herald  
submitted that it would have no problem with suppression if the law were 
consistently applied according to the principles laid down by the court of appeal 
in Lewis v Wilson & Horton, but argued that these principles are often ignored 
in the lower courts. 

16 Submission from deborah morris and clive Lind dated 27 February 2009.

17 Lewis v Wilson & Horton [2000] 3 NZLr 546, para 43.

introduction
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Chapter 3:  Suppress ion of name or ident i fy ing part iculars  of  accused or convicted persons

particular concerns were raised in relation to the criminal “list courts”.  3.4 

these are the courts in which defendants first appear. at that appearance,  
the defendant may be asked to make an election as to whether s/he wants to be 
tried by a judge or a jury (if applicable) or to enter a plea. usually, the case is 
adjourned, to allow administrative matters to be dealt with, such as the granting 
of legal aid and assigning counsel. the court is called the list court because at 
each sitting, the judge will have a long list of cases to deal with – sometimes as 
many as 100. 

a number of submitters, including lawyers and members of the media,  3.5 

suggested that name suppression is granted in the list courts almost as a matter 
of course. the pressures on the busy list courts have been described in previous 
Law commission reports,18 and those pressures can raise particular issues for 
name suppression cases. the accused may not have had time to obtain legal 
advice. arguments against suppression may not be presented, as the police 
position on name suppression will often be neutral, and members of the  
media will not always be in attendance, or have sufficient information to be in 
a position to respond to an application for suppression. even if arguments are 
made, the judicial officer may not have time to consider them in depth.  
Such factors may lead to the judicial officer choosing to preserve the position by 
granting interim name suppression, which is then carried on from one hearing 
to the next. 

We have concluded that there is a need for greater specificity of the statutory 3.6 

grounds on which name suppression may be granted. these grounds should 
reflect the high threshold required by the leading cases, to avoid dilution of the 
strong presumption in favour of open justice, and to provide adequate protection 
for freedom of expression. Setting out the grounds for name suppression in 
legislation will provide greater certainty for applicants and for those opposing 
applications, and should help improve consistency of decision making. 

We also propose that there should be a special process for applications for interim 3.7 

name suppression at first appearance. this will allow parties the opportunity to 
obtain legal advice and gather supporting evidence to make an application  
for name suppression, but the interim order will not roll on indefinitely.  
We return to this issue at paragraph 3.68.

3.8 Questions were asked in response to the issues paper about the difference 
between the New Zealand position in relation to name suppression and that in 
the united Kingdom and australia. Name suppression is generally more readily 
available here to adults accused or convicted of crimes than in either of those 
jurisdictions. Before considering the existing and proposed grounds for name 
suppression in New Zealand, we turn briefly to consider the law in the united 
Kingdom and australia.19 

18 New Zealand Law commission Seeking Solutions: Options for Change to the New Zealand Court System 
(NZLc pp52, Wellington, 2002); New Zealand Law commission Criminal Pre-trial Processes:  
Justice Through Efficiency (NZLc r89, Wellington, 2005) 35.

19 this does not include discussion of name suppression for children or young people accused or convicted 
of criminal offences.

nAme 
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United Kingdom

in the united Kingdom, name suppression for adults accused or convicted of a 3.9 

crime is relatively rare. as a general rule, open justice requires that court 
proceedings should be held in open court to which the press and public are 
admitted, and all evidence communicated to the court in criminal cases should 
be communicated publicly. Nothing should be done to discourage the publication 
of fair and accurate reports of proceedings. However, the courts have held that 
it may sometimes be necessary to abrogate the principle of open justice where 
the application of the general rule in its entirety would frustrate or render 
impracticable the administration of justice.20

Where the court has a common law power to depart from the open justice 3.10 

principle and suppress a name or other information, section 11 of the contempt 
of court act 1981 empowers it to give such directions prohibiting the publication 
of the name or other matter in connection with the proceedings as appear to be 
necessary for the purpose for which it was withheld.21 However, the courts have 
made it clear that section 11 orders may not be imposed for the comfort and 
feelings of defendants: the issue is whether requiring open justice would frustrate 
or render impracticable the administration of justice.22 

the courts also have a statutory power to make postponement orders under 3.11 

section 4(2) of the contempt of court act 1981. the court may order that the 
publication of a report, in whole or in part, be postponed for a period of time 
sufficient to avoid a substantial risk to the administration of justice in the 
proceedings, or other proceedings which are pending or imminent.23 

applications for postponement orders in criminal trials are usually made:3.12 24

where there are multiple charges and/or defendants, requiring a series  (a) 
of trials;
where legal argument takes place in the absence of the jury to avoid any risk (b) 
of prejudice.

20 Attorney-General v Leveller Magazine Ltd [1979] ac 440, 450, per Lord diplock.

21 this section does not confer a new power to withhold a name or other matter – the court must have an 
existing common law or statutory power to depart from the open justice principle – but the section 
grants a new power to give directions to prohibit publication. 

22 R v Evesham Justices, ex parte McDonagh [1988] 2 WLr 227, 234. the defendant to a minor road traffic 
offence was a former member of parliament whose home address was not given orally to the court 
because he said he feared harassment from his ex-wife. the magistrates made an order under section 
11 forbidding its publication. the divisional court held that while evidence could be communicated to 
the court in writing if the proper administration of justice demanded it, there were no good reasons in 
the present case. the order was quashed. in R v Dover Justices, ex parte Dover District Council (1992) 
156 Jp 433, “exceptional circumstances” justifying restrictions on publicity did not include the fact that 
publication might have dire economic consequences leading to the closure of the defendant’s business.

23 Section 4(2) of the contempt of court act 1981. See generally Halsbury’s Laws of england,  
Contempt of Court vol 9(1) reissue, para 428.

24 g robertson & a Nicol, Robertson & Nicol on Media Law, (4 ed, Sweet & maxwell, London 2002)  
458 – 459.
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Chapter 3:  Suppress ion of name or ident i fy ing part iculars  of  accused or convicted persons

the media has a formal right of appeal against the imposition of a postponement 3.13 

order.25 

there are statutory restrictions on publication in relation to committal 3.14 

proceedings. Sections 6 and 8 of the magistrates’ courts act 1980 limit the 
publication of details of committal proceedings. However, the details that may 
be published include the names, addresses and occupations of the parties and 
witnesses, and the offences or a summary of the offences.

in the case of certain sexual offences, no matter likely to lead to the identification 3.15 

of the victim of the offence may be published, unless the restriction on reporting 
is lifted by the court.26 this may lead to the name of the offender being suppressed, 
if publication would identify the victim. 

Australia

the law on suppression orders varies across australian jurisdictions.  3.16 

there is a limited common law power to prohibit publication, which focuses  
on the administration of justice.27 Hardship to parties or witnesses is not recognised 
as a reason for suppression at common law. the common law power is often 
supplemented by statute in australian jurisdictions, but the common law principles 
remain important for interpreting many of the statutory provisions.28 

New South Wales

in New South Wales, specific statutory provisions empower a court to close or 3.17 

make non-publication orders in proceedings for sexual offences,29 and proceedings 
involving children,30 but there is no general statutory power authorising the 
courts to restrict publication of proceedings where publication may be prejudicial 
to a trial or to the administration of justice generally,31 or to prohibit publication 
of the name of an accused person in criminal proceedings.

Victoria

in victoria, there are statutory grounds on which the Supreme court may close 3.18 

proceedings to the public, or make an order prohibiting the publication of a 
report of the whole or any part of a proceeding or of any information derived 
from a proceeding. the two most relevant to name suppression for an accused 

25 criminal Justice act 1988, s 159.

26 Sexual Offences (amendment) act 1992 (uK), ss 1-3.

27 andrew t Kenyon Not Seeing Justice Done: Suppression Orders in Australian Law and Practice (2006)  
27 adelaide Law review, 279, 280.

28 ibid.

29 criminal procedure act 1986 (NSW) ss 291 – 292 – but this applies only to the name of the complainant.

30 For example the child (criminal proceedings) act 1987 (NSW).

31 New South Wales Law reform commission Contempt by Publication (dp43, Sydney, 2000) 10.73.
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include avoiding prejudice to the administration of justice and protecting  
the physical safety of any person.32 Similar powers apply in proceedings in the 
magistrates’ court.33 

South Australia

in South australia, legislation provides that a court may make a suppression 3.19 

order forbidding the publication of specified evidence or the name of a party, 
witness or person alluded to in the course of proceedings before the court,  
where the court is satisfied that the order should be made:34 

to prevent prejudice to the proper administration of justice; or (a) 
to prevent undue hardship to an alleged victim of crime or to a witness or (b) 
potential witness in civil or criminal proceedings who is not a party to those 
proceedings, or to a child.

Section 69a(2) of the evidence act 1929 requires the court, in considering 3.20 

whether to make a suppression order (other than an interim suppression order), 
to recognise the public interest in open justice and the consequential right of  
the news media to publish information relating to court proceedings as 
considerations of substantial weight. the court may only make the order if it  
is satisfied that the prejudice to the proper administration of justice, or the  
undue hardship that would occur if the order were not made should be  
accorded greater weight than those considerations. 

Australian Capital Territory

Section 91 of the evidence (miscellaneous provisions) act 1991 (act) gives 3.21 

the Supreme court and the magistrates’ court the power to prohibit the 
publication of the name of a party or a witness if it is desirable in the interests 
of the administration of justice that the name not be published.

32 Supreme court act 1986 (vic) ss 18 – 19. the full grounds on which the court may close proceedings 
or prohibit publication of information are where in the opinion of the court it is necessary to do so in 
order not to: (a) endanger the national or international security of australia; or (b) prejudice the 
administration of justice; or (c) endanger the physical safety of any person; or (d) offend public decency 
or morality; or (e) cause undue distress or embarrassment to a complainant in proceedings that relates 
to certain specified sexual offences; or (f) cause undue distress or embarrassment to a witness under 
examination in a proceeding of any kind relating to a charge for an offence where the conduct 
constituting the offence consists wholly or partly of taking part, or attempting to take part, in an act of 
sexual penetration as defined in section 35 of the crimes act 1958. in considering whether an order is 
necessary in order not to prejudice the administration of justice, the courts will consider prejudice not just 
to the particular proceedings in which the order was made, but whether allowing publication would 
prejudice the administration of justice in later cases – Herald and Weekly Times Ltd v The Magistrates’ 
Court of Victoria [1999] vSc 232 – in the case of blackmail, in making an order in a particular case,  
persons who later become victims of blackmail will be encouraged to report the incident to authorities.  
a high level of satisfaction is required as to the existence of the conditions which are “necessary”  
for the making of a non-publication order – Herald & Weekly Times Pty Ltd v DPP [2007] vSc 71,  
at paras 23 – 24.

33 magistrates’ court act 1989 (vic), s 126.

34 evidence act 1929 (Sa) s 69a.
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Chapter 3:  Suppress ion of name or ident i fy ing part iculars  of  accused or convicted persons

Northern Territory

Section 57 of the evidence act 1939 (Nt) gives the court power to forbid the 3.22 

publication of the name of a party or a witness (or intended party or witness) 
where it appears to the court that it is desirable to prohibit the publication of the 
name in the interests of the administration of justice.

despite the apparent breadth of this provision, in 2000, the New South Wales 3.23 

Law reform commission noted that orders for suppression of name or evidence 
were made infrequently in the Northern territory. the department of public 
prosecutions estimated that only six orders were made under section 57(3) of 
the act in 1997, and only two in 1998.35

Western Australia

in Western australia, statutory provisions protect the names of complainants 3.24 

in sexual cases.36 these provisions also prevent publication of the name of an 
accused if that would identify the complainant. 

Queensland

in Queensland, the identification of the complainant and defendant in any report 3.25 

of an examination of witnesses in relation to a prescribed sexual offence, 
including rape and attempted rape, is prohibited unless the justices order 
otherwise.37 it is also an offence to reveal the identity of a defendant in a 
prescribed sexual offence case before the defendant is committed for trial or 
sentence in that case.38

Starting point

all submitters agreed with the view expressed in the issues paper that the 3.26 

starting point in relation to publication of the name or identifying particulars of 
accused or convicted persons should be a strong presumption in favour  
of publication. 

in the issues paper, we noted a number of cases that suggest that the stage of  3.27 

the trial is an important consideration in decisions on suppression orders.  
the courts have indicated that the personal circumstances of the accused and 
his or her family may carry different weight at different stages of a trial.  
For example, it is very rare that the interests of an offender’s family will justify 
suppression after conviction if the offending is serious.39

35 New South Wales Law reform commission Contempt by Publication above n 31, 331.

36 evidence act 1906 (Wa) s 36c: ... after a person is accused of a sexual offence no matter likely to lead 
members of the public to identify the complainant and, in the case of a complainant who is attending a 
school, no matter likely to lead members of the public to identify the school which the complainant 
attends, in relation to that accusation shall be published in a written publication available to the public 
or be broadcast, except by leave of the court which has or may have jurisdiction to try the person accused 
for that offence.

37 criminal Law (Sexual Offences) act 1978 (Qld) s 7.

38 ibid, s 10.

39 R v Liddell [1995] 1 NZLr 538, 544.
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in our view, the presumption of openness should apply to all stages of the trial, 3.28 

although it will be at its strongest during the actual hearing. the grounds for 
name suppression orders should be the same at all stages of the trial, but the 
extent to which they are available and the weight that will be placed upon them 
will shift depending on the stage of the proceedings. this is a matter that can be 
taken into account by the courts without needing to be set out in legislation.  
For example, what amounts to extreme hardship to the accused justifying  
name suppression before the trial may not be considered to be extreme hardship 
after conviction. 

Current power to suppress

as noted earlier, section 140 provides a very broad power for the courts  3.29 

to suppress the names of people accused or convicted of offences. in our view, 
the present power is too broad, and can lead to uncertainty and inconsistency. 
We recommend that this broad discretion should be reduced, and the grounds 
on which name suppression may be granted should be set out in legislation. 

the New Zealand Herald submitted that codifying the grounds for suppression 3.30 

would lead to a flood of applications requiring full hearings to be properly 
decided. it suggested that the real challenge was not to codify the grounds,  
but to ensure that the lower courts consistently apply the standards set down by 
the court of appeal in Lewis v Wilson & Horton.

We do not accept that setting out the grounds on which name suppression  3.31 

orders may be made will lead to more applications for name suppression.  
Section 138 has always set out the grounds on which evidence may be suppressed, 
without a flood of applications resulting. Specifying the grounds for name 
suppression will help to reduce inconsistency in the busy lower courts,  
and ensure that the threshold remains high. the challenge is to ensure that  
the specified grounds enable the courts to respond to cases in which name 
suppression is justified.

Proposed grounds for suppression

Fair trial

as noted in the issues paper, publication of name is most likely to create a risk 3.32 

of prejudice to a fair trial where an accused faces a number of charges that are 
being tried separately. We recommend that the risk of prejudice to a fair trial 
should be a ground for the suppression of name of the accused, and that the 
threshold should be the same as for the suppression of evidence, namely where 
there is a real risk.

Hardship to the victim

there will be cases where publication of the name of an offender will cause 3.33 

undue hardship to a victim. Some such cases are presently covered by section 
139 of the criminal Justice act 1985, which provides for the name of the offender 
to be automatically suppressed in cases of incest or sexual conduct with a 
dependent family member, in the interests of protecting the victim. We believe 
this is a reasonable and demonstrably justified limitation on the right to freedom 
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Chapter 3:  Suppress ion of name or ident i fy ing part iculars  of  accused or convicted persons

of expression set out in section 14 of the New Zealand Bill of rights act  
1990, and justifies rebutting the presumption of open justice in such cases.  
We recommend that a similar provision should be included in the new criminal 
procedure legislation. Section 139 allows the victim to apply to the court for 
publication of the offender’s name, and the court must make such an order if the 
victim is 16 or over, and the court is satisfied that he or she understands the 
nature and effect of the decision.

However, there may also be other situations in which publication of the name 3.34 

of the offender would cause undue hardship to the victim. We consider that this 
would justify limiting the right to freedom of expression, and rebutting the 
presumption of open justice. most submitters agreed with this proposed ground, 
and with the proposed threshold of undue hardship. We recommend accordingly.

as noted in chapter 2 at paragraph 2.25, a requirement for prosecutors to inform 3.35 

victims about this ground for suppression of the name of the accused could 
appear in either the victims’ rights act 2002, or in prosecution guidelines,  
or both.

Hardship to the accused

the courts already take matters of hardship to the accused into account  3.36 

in deciding whether to suppress names and identifying particulars of an accused 
or convicted person. as noted, ordinary hardship will not be enough:  
the courts have indicated that hardship is an inevitable consequence of offending. 
But one can imagine cases in which a convicted person may suffer extreme 
hardship from publication of his or her name, out of all proportion to the public 
interest in open justice in the particular case, especially if the person suffers from 
physical or mental ill health. in our view, hardship to the accused should be 
included as a statutory ground for suppression of name. 

What level of hardship should be required? in the issues paper we asked  3.37 

for comments on whether the appropriate threshold was undue hardship or 
extreme hardship. 

undue hardship has been described by the courts as serious hardship,3.38 40  
or excessive or greater hardship than the circumstances warrant.41  
extreme hardship has been described as hardship that is excessive in the 
particular circumstances of the case, even when viewed in relation to the context 
of the concerns underlying the legislation (such as preventing repeat offenders 
having access to vehicles, and preventing accidents and injuries on the roads).42 
it is an objective test, not based on how the particular offender may perceive the 
extent of the hardship. 

40 R v Wallace (2001) 18 crNZ 577 (ca), in the context of the proceeds of crimes act 1991.

41 Dalton v Auckland City [1971] NZLr 548, 549 – 50, in the context of s 35a of the transport  
act 1962.

42 Police v Rihari (23 July 1998) Hc WHa ap10/98, Laurenson J, 7; McFarlane-Nathan v Police  
(9 July 2008) Hc WHa cri-2008-488-7, allan J, para 14.
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While the descriptions of the tests sound similar, the courts regularly  3.39 

distinguish between the two levels of hardship. in the context of motor vehicle 
confiscations, the court must not make an order for confiscation if it will result 
in extreme hardship to the offender or undue hardship to any other person.43  
a similar distinction is drawn in applications for a limited licence under the 
Land transport act 1998.44 the courts have made it clear that extreme hardship 
is a more stringent standard.

most submitters agreed that hardship to the accused should be taken into account 3.40 

in name suppression applications, but views as to the appropriate level of 
hardship differed. Some submitters supported an undue hardship threshold, 
while others suggested extreme hardship, real hardship, or significant harm out 
of proportion to the gravity of the alleged offence.

in the issues paper, we suggested that a test of undue hardship to the accused 3.41 

would be appropriate. Following submissions and consultation, however,  
we have come to the view that extreme hardship better describes the level of 
hardship that should be required to result from publication of the name of an 
accused before the court exercises its discretion to suppress. it makes it clear that 
suppression of the name of the accused should be exceptional. Where extreme 
hardship to an accused would result, the judge may decide that the harm which 
would be caused is disproportionate to the public interest in open justice and the 
freedom to receive information. 

However in some cases, where there is a high public interest in open justice, 3.42 

even extreme hardship may not be sufficient to justify a restriction on publication, 
and as the courts have indicated in the past, the circumstances that will result 
in name suppression after a conviction for a serious offence will be rare.

Hardship to people connected with the accused

Whatever hardship test they considered appropriate, submitters were  3.43 

unanimous that the same threshold should apply in relation to family members 
or other people connected with the accused, such as employers or business 
partners. However, there are two situations to be considered in this regard.  
One is where the hardship to others is being taken into account as a factor in 
suppressing the name of the accused or convicted person. the other is where 
family members seek to have their own names suppressed on grounds of hardship, 
where we consider a lesser standard should apply. We will return to this latter 
situation in chapter 4.

Where hardship to others is a factor in an application for suppression of name 3.44 

by the accused, we recommend that the test of extreme hardship should apply. 
Otherwise the high threshold required for suppression of the accused’s name 
may be eroded. in this regard, we note the decision of the court of appeal in  
R v Liddell,45 where the Solicitor-general appealed against the suppression of 
the name of a man convicted of sexual offences against children. among the 

43 Sentencing act 2002, s 129(4).

44 Land transport act 1998, s 105.

45 R v Liddell above n 39, 544, per cooke p.
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Chapter 3:  Suppress ion of name or ident i fy ing part iculars  of  accused or convicted persons

grounds for suppression were the likelihood that publication would exacerbate 
the stress suffered by the convicted man’s wife, and the likely effect on his 
school-aged sons. While noting these concerns as genuine, the court continued:

But anguish to the innocent family of an offender is an inevitable result of many 
convictions for serious crime. only in an extraordinary case could it outweigh,  
in relation to the reporting of the name of a person convicted of a serious crime,  
the general principle of open justice and the open reporting of justice. Bearing in mind 
as well the particular public interest in reporting which…is present here, we do not 
think that this case is sufficiently exceptional.

However, in that case the court did make a more limited order prohibiting the 3.45 

publication of the name, address or occupation of the accused’s wife or either of 
his sons. While publication of the accused’s identity would necessarily lead some 
members of the public to identify the wife and sons, the court saw no reason 
why these innocent people should not receive such protection as the statute 
enabled. in our view, this is consistent with applying a lesser test of undue 
hardship to consideration of the suppression of names of persons connected with 
the accused.

Risk of suspicion being cast on others

One reason often given for refusing suppression is to avoid public speculation 3.46 

about who the offender is, and suspicion wrongly being cast on other people as 
a result.46 However, there will be rare occasions where the court finds sufficient 
grounds to suppress the name of the accused, such as issues related to his or her 
mental health, but where publication of another particular, such as the accused’s 
occupation, would not identify the accused, but might cause suspicion to fall on 
a limited class of other people. even more rarely, that suspicion may result in 
damage to those other people that cannot be undone by the eventual publication 
of the name of the accused: for example, where the relevant occupation is one 
involves a relationship of trust with clients, and a person loses business because 
others wrongly believe he or she is the offender.

Often, the court will simply suppress the occupation of the accused as part and 3.47 

parcel of suppressing the accused’s identity. But the court should have the power 
to suppress particulars such as the accused’s occupation on the basis that 
publication will cast suspicion on other people that may result in undue hardship 
to them. We recommend accordingly.

Impact of publication on well known people

the issues paper asked whether the fact that name suppression may have  3.48 

a greater impact on well known people should affect suppression decisions,  
and whether it should be listed as a separate statutory factor to be considered. 
Some submitters held strong views on this issue, but responses were divided. 

46 H v Police (1989) 4 crNZ 215.
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most submitters did not consider that the fact that publication might have  3.49 

a greater impact on well known people should affect suppression decisions.  
the media Freedom committee referred to Lewis v Wilson & Horton,47  
where the court of appeal stated that it could not enter into an assessment of 
whether media or public interest is appropriate or “undue”. 

However, in 3.50 Lewis v Wilson & Horton no harm to the appellant was suggested 
beyond the submission that his standing would make media interest in him 
“undue.” the court of appeal noted that his standing was not grounds  
for suppressing his name in the absence of evidence of special harm to him  
through publicity. it went on to say that in cases where some real harm is 
identified, it may be necessary for the judge to decide whether the harm which 
would be caused was disproportionate to the public interest in open justice.48  
in other words, the fact that someone is well known is not by itself grounds for 
name suppression, but nor is it an irrelevant factor. Several submissions 
acknowledged this distinction, noting that it should be considered as one factor 
among others. One submission emphasised the need to focus on the actual or 
potential impact on the particular accused, to avoid creating a class of persons 
who get preferential treatment.

We consider that the fact that there will be greater interest in publishing 3.51 

information about a particular accused because he or she is well known may be 
relevant to the court’s consideration of a suppression application, but only in so 
far as it relates in a particular case to the question of whether publication will 
cause extreme hardship to the accused. it should not be listed as a separate factor, 
as there is a risk that this may create a special class, a situation the courts have 
rightly tried to avoid.

Privacy

in the issues paper reference was made to recent decisions in which privacy and 3.52 

the right to human dignity were described as factors that should be taken into 
account in applications for suppression.49 We asked for views as to whether 
privacy should be taken into account, and if so, what it means in this context. 

We suggested that in cases in which privacy was described as a factor in  3.53 

name suppression for the accused, it was often being used to describe other 
underlying interests requiring protection, such as reputation, or mental  
or physical well-being. We suggested that these interests do not need to be 
described as privacy interests in order to be protected. privacy evokes many 
other concepts as well, such as secrecy, confidentiality, and protection against 
unwanted access. Fairfax media expressed a similar concern in its submission, 
suggesting that the concept of privacy would be difficult to confine in the context 
of name suppression. 

associate professor ursula cheer submitted that if a tort of privacy develops to 3.54 

cover matters such as unwanted access to a person, such concerns might be 
relevant to questions of suppression in the future. But she continued:

47 Lewis v Wilson & Horton above n 17, para 68.

48 ibid.

49 X v New Zealand Police (10 august 2006) Hc aKL cri-2006-404-259, Baragwanath J, para 12.
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Chapter 3:  Suppress ion of name or ident i fy ing part iculars  of  accused or convicted persons

however, the best course at this point in the development of the tort is to keep the 
two areas separate and distinct. so long as suppression decisions can take account of 
matters such as fear of harassment under the undue hardship heading, then privacy 
should not be referred to.

the criminal Law committee of the New Zealand Law Society suggested the 3.55 

concept of privacy referred to in a number of suppression cases might more 
appropriately be described as the need to have regard to a person’s right to be 
treated with dignity, and not to be subject to humiliation or degrading treatment, 
even if the person is charged with serious offending.

the press council submitted that while it considered privacy is not an appropriate 3.56 

term to use, there might nonetheless be private interests that need to be balanced 
against public interests when determining suppression. 

in 3.57 R v Mahanga, the court of appeal said that there was no doubt that privacy 
interests of accused persons are generally displaced by the need for a public 
judicial process while that process runs its course:50

As it was put by the supreme Court of Canada: ‘Public access to and reporting of 
those proceedings is a price that he and any other accused must pay in the interests 
of ensuring the accountability of those engaged in the administration of justice’: 
Vickery v Nova Scotia Supreme Court (1991) 64 CCC (3rd) 65 at 94 per stevenson J.

in our view, privacy interests of a person accused or convicted of a crime should 3.58 

not be a separate statutory ground for name suppression. any relevant privacy 
interest should be taken into account in considering the question of hardship to 
the accused. privacy itself should not be listed as a statutory factor.

The safety of any person

there may be occasions where the publication of the name of an accused or 3.59 

convicted person would endanger the safety of the accused, or of another person. 
in the case of the accused, this may be covered by hardship, but we recommend 
that it be set out as a specific ground for suppression of name.

Interests of justice

in the issues paper we suggested that the presumption of publication should  3.60 

also be rebutted where the court is satisfied that a suppression order would be 
in the interests of justice. We acknowledged the inherent vagueness of this test, 
but suggested it could be supplemented by including a list of factors to assist in 
determining what the interests of justice require. We discussed a number of 
factors, and asked whether there were others that should be included. 

Having considered the possible factors further, we have concluded that  3.61 

if sufficient grounds for name suppression are specified in the legislation,  
a broader interests of justice test is not necessary. Leaving this test in creates 
uncertainty and invites inconsistency.

50 R v Mahanga [2001] 1 NZLr 541, para 22.
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Where publication would identify another person whose name is suppressed

there may be situations in which the publication of the name of an accused 3.62 

would identify someone else whose name is suppressed, either by an order or by 
an automatic statutory provision such as section 139. For example there may be 
a family relationship between co-accused who share the same name, and one has 
suppression for reasons unconnected to the other. this should be a ground for 
prohibiting the publication of the name of the accused.

Maintenance of the law

there will be rare occasions where publication of the name of an offender may 3.63 

prejudice an on-going investigation, and a short period of name suppression  
may be justified. One example would be where there are other offenders that the 
police intend to arrest in connection with related offending, and there is a risk 
that they will abscond if they become aware that the defendant has been arrested 
and charged. We recommend that a ground be included to allow the name of an 
offender to be suppressed where publication would prejudice the maintenance 
of the law, including the prevention, investigation and detection of offences.

Terms of the court’s power

Section 140 of the criminal Justice act 1985 empowers the court to prohibit 3.64 

publication of more than just the name of the accused or convicted person.  
the court can prohibit publication of the person’s name, address, occupation,  
or any particulars likely to lead to that person’s identification. this allows the 
court sufficient flexibility to tailor an order to the particular circumstances of a 
case. We recommend that this formulation be retained.

Recommendation

The courts should have the power to make an order prohibiting publication  R5 
of the name, address, or occupation of a person accused or convicted of  
an offence, or any particulars likely to lead to that person’s identification,  
on any of the following grounds: 

where there is a real risk of prejudice to a fair trial;(a) 

to prevent undue hardship to victims; (b) 

to prevent extreme hardship to the accused and/or persons connected with (c) 
the accused;

where publication would endanger the safety of any person; (d) 

where publication would identify another person whose name is suppressed (e) 
by order or by law;

where publication would be likely to prejudice the interests of the (f) 
maintenance of the law, including the prevention, investigation and 
detection of offences;

where publication would cast suspicion on other people that may result in (g) 
undue hardship.
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Chapter 3:  Suppress ion of name or ident i fy ing part iculars  of  accused or convicted persons

Recommendation

Where a person is accused or convicted of offences under section 130 or 131 R6 
of the Crimes Act 1961 (incest or sexual conduct with a dependent family 
member), the name and identifying particulars of the person accused or 
convicted of the offence should be automatically suppressed, to prevent the 
victim being identified. The victim should be able to apply to the court for 
publication of the offender’s name, and the court must make such an order if 
the victim is 16 or over, and the court is satisfied that he or she understands 
the nature and effect of the decision.

3.65 Where information as to the identity of someone appearing before a court is 
already in the public domain, it will not generally be appropriate to grant name 
suppression.51 the law will not undertake an exercise in futility, which would 
bring its own authority and processes into disrepute. However, not all releases 
of information will have the same impact. there are issues of degree to be 
considered as to how widely available the information is, what form the 
publication has taken, and whether proximity to the trial is a relevant factor.

there was general agreement among submitters that futility should be a  3.66 

reason for declining suppression orders. the criminal Law committee of the 
New Zealand Law Society expressed a contrary view, submitting that continued 
publicity may be just as damaging as, or more damaging than, earlier publicity. 
at the other end of the spectrum, the New Zealand Herald expressed the view 
that much suppression is futile:

often people before the courts are so well known in their local communities that the 
only effect of suppression is to deny publication of common knowledge…The internet 
creates a kind of global village effect in which local knowledge like this can be easily 
spread and readily discovered. The implications were made clear in this country when 
the billionaire’s name [Lewis] appeared on American websites long before suppression 
was lifted in New Zealand. 

since then we have seen internet breaches of suppression orders in the celebrity drugs 
case, the police rape trials and the so-called terror tapes. This trend is sure to increase 
in cases where public interest is intense enough, meaning the only practical effect of 
such orders will be to prevent the media publishing what everyone knows.

Other submitters believed that there were circumstances where suppression 3.67 

orders should be made despite an earlier publication, if part of the purpose  
for which the order was made could still be achieved. in its submission,  
the News and current affairs department of television New Zealand noted 
that this is not an area that lends itself to legislative definition, and it should  
be left to the judiciary to assess when the need arises. We share this view,  
and make no recommendations for change to the legislation in this regard.

51 Lewis v Wilson & Horton Ltd, above n 17 para 94, per elias cJ.

Futil ity

30 Law Commiss ion Report 



Applications at first appearance 

earlier in this chapter we described the issues that can arise where pre-trial 3.68 

applications for interim name suppression are made in the list court, due to 
pressure of time and lack of information. in our view, these considerations dictate 
the need for a special procedure to preserve the court’s ability to make an order 
suppressing the defendant’s name when more information is available.

We heard views expressed in submissions and consultation that interim orders 3.69 

to suppress the name of an accused are granted almost routinely in the lower 
courts. the district court has already taken steps to try to meet similar concerns 
expressed by the media. in 2008 the chief district court Judge initiated guidelines 
for interim name suppression applications in the manukau and auckland 
district courts, and published them in the district court criminal Law review 
by way of guidance to other judges.52 He stressed that interim name suppression 
applications granted in a list court should be for a finite period to expire at the 
next hearing, and if counsel wished to seek a continuation of name suppression, 
they should file written submissions supported by affidavits.

Our recommendations in relation to interim orders aim to build on this initiative. 3.70 

We initially considered and then rejected the idea of an automatic period of 
interim suppression to apply in all cases, on the basis that this would not be a 
reasonable limit on freedom of expression, nor would it give sufficient weight to 
the presumption of open justice. Not all accused people will want name 
suppression; others may not even be able to make out an arguable case.

instead we recommend that on first appearance, an accused should be  3.71 

entitled to an interim order for name suppression if he or she advances an 
arguable case for suppression. the order should expire at the next appearance 
(which is usually two or three weeks later). this gives the accused an opportunity 
to seek legal advice and, if appropriate, gather evidence to support another 
application. the interim suppression order should not be renewed unless 
evidence supporting the grounds is produced.

Applications for interim orders in other circumstances

putting aside interim orders made at first appearance, should the court take a 3.72 

different approach to pre-trial applications for name suppression than applications 
made once the trial commences? in a submission in response to the issues paper, 
Justice Baragwanath emphasised that the stage of the trial is an important 
consideration when suppression orders are sought. He noted that during and 
after trial, when the defendant has the opportunity to present a defence,  
or has been convicted, the position may be wholly different from the outset of 
the proceedings, where the defendant has not yet had that opportunity:

it is well known that pejorative publication will remain in the public mind whatever 
the result of the case. Counsel and judges with experience in criminal law can give 
instances of cases where great damage would have been done but for restraining 
orders: for instance, at the pre-trial stage the accused may establish alibi;  
the complainant may acknowledge that the allegation is baseless. 

52 district court criminal Law review, april 2008, issue 22, 1.

interim nAme 
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Chapter 3:  Suppress ion of name or ident i fy ing part iculars  of  accused or convicted persons

We share Justice Baragwanath’s view that the stage of the proceedings is  3.73 

an important consideration in suppression applications. in some cases,  
at the pre-trial stage, publication of the name of an accused may result in 
irreparable harm to reputation, without his or her having the opportunity to put 
the other side of the case. 

this is a matter that should be taken into account by the judge in terms of 3.74 

assessing whether publication will cause extreme hardship to the accused, such 
as to justify rebutting the presumption of open justice and limiting the right to 
freedom of expression by making an order for suppression of name.

However, we do not consider that this risk justifies rebutting the presumption 3.75 

of open justice generally at the pre-trial stage, or limiting the right to freedom of 
expression in all cases before trial. in the majority of situations, the accused will 
not suffer such damage from the publication of his or her name before trial as to 
warrant name suppression. there was strong opposition in submissions to any 
attempt to return to the short-lived position in 1975 in which the presumption 
of openness at the pre-trial stage was overturned, and there was no publication 
of names or identifying particulars of an accused prior to conviction unless the 
court ordered otherwise.53

Recommendation

on first appearance, an accused should be entitled to an interim order for R7 
name suppression if he or she advances an arguable case for name suppression. 
The order should expire at the next appearance, and should not be renewed 
unless evidence supporting the grounds is produced.

Orders for permanent name suppression

Where an offender applies for an order for permanent name suppression, 3.76 

currently the court must take into account any views of a victim of the  
offence, or of a parent or legal guardian of a victim of the offence, conveyed in 
accordance with section 28 of the victims’ rights act 2002. it is the prosecutor’s 
responsibility to ascertain these views and put them before the court.  
the complainant’s attitude, whether in favour of or against suppression,  
is not decisive. 54 

there are some practical issues that arise in the way section 28 of the victims’ 3.77 

rights act 2002 currently works. We received a submission from a woman 
whose daughter was killed by a disqualified driver in a collision in 2006.  
the offender had been relocated with a new identity under the New Zealand 
police Witness protection programme. the circumstances were eventually the 
subject of a ministerial inquiry, but the matter that was raised in submission 
related to the suppression of the offender’s name in the criminal proceedings 
that resulted from the collision. despite the provisions of the victim’s rights 
act 2002, the submitter said that she and her family were not formally consulted 

53 criminal Justice act 1954, s 45B.

54 R v Kealey (2001) 18 crNZ 602 (ca).
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or told of their rights, and their views were not communicated to the court.  
She suggested that victims should have free access to independent legal advice 
and representation separate to the police prosecutor.

the ministry of Justice is currently reviewing a number of issues in relation to 3.78 

the victims’ rights act 2002. We have forwarded this submission to them to be 
considered in the context of that review.

Interim orders

in the issues paper, we asked whether the views of the victim should also  3.79 

be taken into account in interim applications for name suppression by an 
accused. most submitters who responded to this question considered that the 
victim’s views should only be taken into account in relation to interim name 
suppression of an offender if publication would have a detrimental impact on 
the victim. We agree with this view, and consider that this matter is covered by 
the inclusion of undue hardship to the victim as a ground for suppression of the 
name of the accused.

33Suppress ing names and evidence

C
h

a
pt

er
 1

C
h

a
pt

er
 2

C
h

a
pt

er
 3

C
h

a
pt

er
 4

C
h

a
pt

er
 5

C
h

a
pt

er
 6

C
h

a
pt

er
 7

C
h

a
pt

er
 8

a
pp

eN
D

IX
C

h
a

pt
er

 3



Chapter 4:  Suppress ion of names or ident i fy ing part iculars  of  v ict ims,  witnesses and others

Chapter 4 
Suppression of 
names or identifying 
particulars of victims, 
witnesses and others

4.1 the court’s power to suppress the names of victims is founded in its general 
power to suppress names under section 140 of the criminal Justice act 1985.

Starting presumption

at present, with two exceptions, the presumption of open justice applies to the 4.2 

names of victims of crime. the exceptions appear in sections 139 and 139a of 
the criminal Justice act 1985, relating to victims of sexual offences, and children 
under the age of 17 who are called as witnesses in criminal proceedings.

in the issues paper, we asked whether open justice was the appropriate starting 4.3 

point for publication of victims’ names in some or all cases, or whether there 
should be automatic name suppression for all crime victims, subject to the power 
of the court to order publication. there was overwhelming support in submissions 
for open justice as the starting point for publication of victims’ names. 

One submission, from victim Support, advocated automatic name suppression 4.4 

for all crime victims. it set out four arguments in support:

all victims of crime have the right to be treated with courtesy and compassion  ·
and to have their dignity and privacy respected;
re-victimisation, by naming victims against their wishes, needs to be  ·
prevented;
the potential psychological harm [resulting from publication] is not necessarily  ·
related to the type of crime;
publicly naming victims can be a deterrent to reporting crime. ·

We acknowledge the force of these arguments, but we do not believe that they 4.5 

justify a general reversal of the presumption in favour of open justice. Nor would 
the automatic suppression of names of victims be a reasonable limit on the right 

nAmes oF 
v ict ims
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to freedom of expression set out in section 14 of the New Zealand Bill of rights 
act 1990. in particular cases, suppression of the name of a victim may well be 
justified for one or more of the reasons set out in the submission. But there are 
many cases in which publication of the name of the victim will not cause the 
sort of harm described by victim Support. any limits on open justice and freedom 
of expression should be kept as narrow as possible. the appropriate approach is 
not to reverse the presumption in favour of publication, but to ensure that where 
there is a risk of damage in a particular case, the court has the power to suppress 
the name of the victim. We return below to consider what grounds should be set 
out in the legislation.

However, we consider that a reversal of the presumption of open justice is 4.6 

justified in the case of victims of sexual offences. these victims should continue 
to have automatic name suppression.

Victims of sexual offences

Section 139 operates to protect people who are the victims of the sexual  4.7 

crimes set out in sections 128 to 142a or 144a of the crimes act 1961.55  
Where those offences are involved, no publication can be made of the victim’s 
name, or of any name or particulars likely to lead to the identification of that 
person. However, the court may make an order permitting publication if the 
victim of the offence is 16 or older,56 and must make such an order if the victim, 
being 16 or older, applies to the court to that effect, and the court is satisfied that 
he or she understands the nature and effect of that decision.57 if there were two 
or more victims of an offence, each victim must agree.

in our view the automatic suppression provisions set out in section 139 are 4.8 

justified. Submissions endorsed this view, with only one submitter suggesting 
that the suppression should be available on request, rather than automatically. 
Sexual offences are a special category because of their highly personal  
and sensitive nature. there are real concerns about the low reporting rates  
for sexual crimes because of the ordeal associated with the trial process. 
publication of victims’ names would provide a further disincentive to reporting. 
automatic name suppression is appropriate, subject to the power of the court to 
permit publication at the victim’s request.

55 those offences are: sexual violation (s 128B); attempted sexual violation and assault with intent  
to commit sexual violation (s 129); sexual conduct with consent induced by certain threats (s 129a); 
incest (s 130); sexual conduct with a dependent family member (s 131); meeting young person under 
16 following sexual grooming (s 131B); sexual conduct with child under 12 (s 132); sexual conduct with 
young person under 16 (s 134); indecent assault (s 135); sexual exploitation of person with significant 
impairment (s 138); and sexual conduct with children or young people outside New Zealand  
(s 144a).

56 criminal Justice act 1985, s 139(1)(a) and (b).

57 ibid, s 139(1a).
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Chapter 4:  Suppress ion of names or ident i fy ing part iculars  of  v ict ims,  witnesses and others

in the issues paper we noted that it is not absolutely clear from the legislation 4.9 

whether there is any time limit on when a victim may make a request for 
publication under section 139(1a). there is nothing on the face of the statute 
to suggest that the request must be made at the time of the trial. there have been 
situations in which victims whose names have been suppressed have subsequently 
applied successfully to have suppression of their names lifted,58 and in our view, 
it is appropriate that there be a power to do so.

 in the case of other suppression orders, there comes a point where the 4.10 

proceedings have come to an end, judgment has been entered or a decision given, 
and the court is functus officio as far as that case is concerned – it cannot vary 
the judgment it has given.59 there is authority that unless a statute provides 
otherwise, a district court judge cannot make a suppression order after that 
time, nor vary nor revoke one already made.60 it seems likely that section 139 
was intended to remove this difficulty. For the avoidance of doubt, we recommend 
that the legislation should be phrased to make it clear that the courts may grant 
orders on the application of a victim allowing their identification at any time 
after a trial. 

Child victims

in the issues paper we noted that section 139a prohibits the publication of the 4.11 

name or identifying particulars of any person under the age of 17 who is called 
as a witness in any criminal proceedings, but that the same protection does  
not extend automatically to all victims under the age of 17. the name of a  
victim under 17 will only be automatically suppressed if he or she is called to 
give evidence. 

We suggested that this was an anomaly, and that the automatic name suppression 4.12 

provisions should be extended to apply to all child victims, whether they gave 
evidence in the proceeding or not. there was some support for this proposal in 
submissions, although a number of submitters suggested it should left as a matter 
for the exercise of judicial discretion in a particular case.

at first sight, automatic name suppression for child victims appears to  4.13 

be consistent with the general approach taken by the law to protecting children 
and young people involved in court proceedings. But does it constitute a 
reasonable and demonstrably justified limit on the right to freedom of expression? 
We have concluded that it does not. While there will be cases in which publication 
of the name of a child victim may cause undue hardship to the child, there will 
be many other cases in which it will not. if a bike belonging to a 12 year old is 
stolen, why should the name of the victim be automatically suppressed?  
there is no compelling reason to curb the principle of open justice in the  

58 For example, in Chan v Attorney-General [2005] NZar 135, the applicant was the victim of a rape.  
Six years later she wished to enter public debate surrounding a government proposal to allow victims 
to recover damages from offenders, and successfully applied for an order lifting suppression orders 
imposed for her benefit under s 375a crimes act 1961, and allowing publication of her name under 
section 139 of the criminal Justice act 1985.

59 Burrows and cheer, Media Law in New Zealand (5 ed, Oxford university press, melbourne, 2005) 348, 
citing R v Nakhla (No. 2) [1974] 1 NZLr 453; Butterfield v R [1997] 3 NZLr 760. the authors note that 
the inherent jurisdiction of the High court probably extends further.

60 Burrows and cheer, ibid; Wilson & Horton Ltd v District Court at Otahuhu [2000] dcr 265. 
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case of all child victims. Where hardship to a child victim will result from 
publication, this can be dealt with under the proposed ground of undue hardship 
to victims.

We are also concerned that automatically suppressing the names of child victims 4.14 

would lead to an unintended outcome: the general suppression of the name of a 
parent who offends against his or her child, in order to avoid identifying that 
child. We note that the automatic suppression of the name of a child witness 
under section 139a does not prevent the publication of the name of the 
defendant, or the nature of the charge.61 a similar provision could be inserted 
in the case of child victims, but in most cases of assault by a parent on a child it 
would render futile automatic name suppression for the child, as identifying the 
parent would necessarily identify the child.

For these reasons, we do not recommend extending the automatic name 4.15 

suppression provisions to apply to all child victims. 

Other victims

Besides victims of sex offences, are there other categories of case in which  4.16 

a justified limitation on the right to freedom of expression is made out,  
and the presumption of open justice should be reversed? in our view, this would 
be appropriate if the level of hardship caused to the victim by publication  
would be sufficient to rebut the presumption of openness in the majority  
of cases. 

Several submitters suggested that automatic name suppression should be 4.17 

extended to victims of domestic violence. Others submitted that the categories 
for automatic name suppression should not be extended, but that name 
suppression for other victims should be a matter for the exercise of judicial 
discretion in a particular case. 

We have considered extending automatic name suppression to include victims 4.18 

of domestic violence, but ultimately rejected this approach. in our view it would 
only add to the hidden nature of the problem of domestic violence, as in many 
cases automatic suppression of the name of the victim would require suppression 
of the name of the offender, to avoid identifying the victim. While in particular 
cases this may be appropriate, it does not seem to us that it should be the rule in 
all cases. it would be better to consider the circumstances of victims of domestic 
violence on a case by case basis. 

We do consider, however, that specific grounds should be set out in legislation 4.19 

for the suppression of the names of victims. this is preferable to relying on 
common law rules that develop on an ad hoc basis: it provides greater certainty 
and guidance for judicial officers. as victim Support noted in its submission, 
publication of name can have consequences for victims. Where there is a risk to 
a victim’s safety, or to the safety of any other person, or where publication would 
result in undue hardship to the victim, there should be a power to suppress the 
victim’s name.

61 criminal Justice act 1985, s 139a(2).
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Chapter 4:  Suppress ion of names or ident i fy ing part iculars  of  v ict ims,  witnesses and others

a requirement for prosecutors to inform victims about the availability of  4.20 

these grounds for suppression of their names could appear either in the victims’ 
rights act 2002, or in prosecution guidelines, or both. 

Terms of the court’s power

Section 140 empowers the court to make an order preventing publication  4.21 

of the name, address or occupation of a victim (because s/he is “a person 
connected with the proceedings”), or any particulars likely to lead to that 
person’s identification. We recommend that the court should have similar powers 
to suppress more than just the victim’s name under the new legislation – 
occupation, address and any particulars likely to identify the victim should be 
included in the statutory formula.

Recommendation

The provisions of section 139 of the Criminal Justice Act 1985 allowing R8 
automatic suppression of the names and identifying particulars of victims of 
specified sex offences should be carried forward into the new legislation.

Recommendation

The court should have the power to make an order preventing publication of R9 
the name, address, or occupation of a victim, or any particulars likely to lead 
to that person’s identification, where publication:

would endanger the safety of any person; or(a) 

would result in undue hardship to the victim.(b) 

Starting point

 in the issues paper we indicated that publication of witnesses’ names is 4.22 

compatible with maintaining full public confidence in the fairness and 
impartiality of criminal proceedings. Openness provides the same discipline for 
witnesses as it does for crime victims to be careful about their evidence.  
most submitters agreed that open justice is the appropriate starting point in the 
case of publication of witnesses’ names.

We suggested in the issues paper that publication of witnesses’ names rarely has 4.23 

an adverse impact on a witness. in his submission, Hugh rennie Qc disagreed 
vigorously with this statement, noting that he has seen many examples of 
witnesses who suffer from the reaction of people with whom they live or work, 
including harassment and being “sent to coventry”.

witnesses
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We acknowledge that there are cases where publication of a witness’s name 4.24 

could endanger his or her safety, or cause difficulty or hardship. We recommend 
that the same tests should apply to witnesses as we recommend for victims, 
namely that there should be grounds to suppress the name or identity of a witness 
where publication: 

would endanger the safety of any person; or ·
would cause undue hardship to the witness. ·

Specific statutory provisions already exist to protect the identity of witnesses 4.25 

who are undercover police officers, and to allow for witness anonymity orders 
to be made in certain situations. We discuss these provisions below.

Child witnesses

as noted above, section 139a of the criminal Justice act 1985 currently  4.26 

provides an automatic prohibition on the publication of names and identifying 
particulars of children under the age of 17 who are called as witnesses in criminal  
proceedings. this provision first appeared in section 97 of the children and 
Young persons act 1974, before being incorporated into the criminal Justice 
act 1985 in 1989.62 

in the issues paper, we asked whether this automatic prohibition was justified. 4.27 

most submitters who responded to this question considered that it was, although 
the News and current affairs department of television New Zealand submitted 
that there should be room for judicial discretion in individual cases, such as 
where the name of a child in particular proceedings is already well known from 
prior proceedings or events. the example given was a recent kidnapping case 
where a court case followed a nationwide search for the child, whose name and 
image were widely publicised at the time he was missing. in the resulting court 
case, the names of the accused could be published, but the child’s could not, 
despite the fact that it was already well known.

We have no doubt that the identity of child witnesses should often be suppressed. 4.28 

appearing as a witness in a case can be a stressful experience, and child witnesses 
may be particularly vulnerable in this regard. However, similar issues arise in 
relation to the automatic suppression of the names of child witnesses as for child 
victims. there will be many cases in which being identified as a witness in a 
proceeding does not create hardship for a child. For example, the matter may 
involve a minor offence, or the child’s evidence may be non-controversial. 
Sometimes, as in the example given by television New Zealand, the automatic 
suppression will be futile, but cannot be waived.

We have concluded that the names of child witnesses should not be automatically 4.29 

suppressed by statute. instead, the court should have the power to suppress 
names of child witnesses on the same grounds as the names of other witnesses: 
where publication would endanger the safety of any person, or where publication 
would cause undue hardship to the witness.

62 children, Young persons and their Families act 1989, s 454.
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Chapter 4:  Suppress ion of names or ident i fy ing part iculars  of  v ict ims,  witnesses and others

Other statutory exceptions

Evidence Act 2006

Sections 110 to 119 of the evidence act 2006 provide for anonymity orders to 4.30 

be made in respect of witnesses in certain situations, and sections 108 and 109 
operate to protect the identity of witnesses who are undercover police officers. 
in our view, these limits on open justice and freedom of expression are justified. 
there were no concerns raised in submissions about the appropriateness of the 
protections set out in the evidence act 2006. 

at the moment, sections 108 and 109 of the evidence act 2006 limit the offences 4.31 

in relation to which undercover police officers may give evidence and have  
their identity protected. the Legal Section of the New Zealand police submitted 
that it would be beneficial if the current identity protection provisions were 
expanded to allow undercover officers to give evidence on a wider set of offences, 
including offences under the arms act 1983, theft and receiving offences and 
some drug offences that are not presently covered. they also noted that in the 
united Kingdom there is no offence threshold – it is left to the judge to determine 
whether identity protection is appropriate. 

revisiting the scope of sections 108 and 109 goes beyond the terms of reference 4.32 

of the present project, but the Law commission will consider it further in the 
context of its statutory function of monitoring the evidence act 2006.

Security Intelligence Service

Section 13a of the New Zealand Security intelligence Service act 1969  4.33 

makes it an offence to publish or broadcast the fact that a person is a member 
of, or is connected with, the Security intelligence Service, without the consent 
of the minister. 

in our view, this is a justified limit on open justice and freedom of expression. 4.34 

most submitters considered this provision to be appropriate. We do not 
recommend any change in this regard.

Terms of the court’s power

the court should have the power to suppress the name, occupation, or address 4.35 

of a witness, or any particulars likely to lead to the witness’s identification.

4.36 in the issues paper, we noted that in the past, the courts have used section 
140(1) of the criminal Justice act 1985 to prohibit the publication of names, 
addresses and occupations of family members of the accused, even when the 
name of the accused was not suppressed, on the basis that they were persons 
“connected with the proceedings”.63 However, in the recent decision in  
R v Shapiro,64 the court of appeal did not accept that the jurisdiction under 
section 140 extends to prohibition of publication of the name of an entity  

63 R v Liddell [1995] 1 NZLr 538 (ca).

64 R v Shapiro [2008] NZca 151.

persons  
connected 
with the  
proceeding
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which is not connected with the proceedings but only with the accused,  
describing the information as being of a collateral nature and unrelated to the 
criminal proceedings.65

thus it now appears that there is no law allowing third parties such as family 4.37 

members to protection in their own right if their only connection to the matter 
is a connection to the accused. there was some support in submissions for 
redressing this anomaly, but several submitters also emphasised the need to keep 
any such grounds narrow. 

Fairfax submitted that the phrase “persons connected with the accused”  4.38 

was too vague and might invite a flood of applications for suppression by 
employers, relatives, witnesses and friends. However, we note that for many 
years until the decision in Shapiro, the approach of the courts was that  
section 140 did provide protection for persons connected with the accused.  
a flood of applications for suppression did not result.

We recommend that the court should have the power to make an order  4.39 

preventing publication of the identity of persons connected with the accused,  
or the proceedings, where publication would otherwise result in undue hardship 
to that person, whether or not the name of the accused is suppressed.

Recommendation

The court should have the power to make an order preventing publication of R10 
the name, address or occupation of a witness, or any particulars likely to lead 
to that person’s identification, where publication: 

would endanger the safety of any person; or(a) 

would cause undue hardship to the witness.(b) 

Recommendation

There should not be an automatic prohibition on the publication of the  R11 
names and identifying particulars of child witnesses in criminal proceedings. 
section 139A of the Criminal Justice Act 1985 should be repealed and  
not replaced.

Recommendation

The court should have the power to make an order preventing publication  R12 
of the identity of persons connected with the accused or the proceedings 
where publication would otherwise result in undue hardship to that person, 
whether or not the name of the accused is suppressed.

65 ibid, para 19.
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Chapter 5:  Clos ing the court 

Chapter 5 
Closing the court

5.1 Section 138 of the criminal Justice act 1985 contains a statutory recognition  
of the open justice principle,66 and authorises the closing of the court on the  
same grounds as evidence and the names of witnesses may be suppressed  
(namely the interests of justice, public morality, the reputation of any victim of 
any alleged sexual offence or offence of extortion, or the security or defence  
of New Zealand). in this respect, the powers to close the court appear to be 
designed to protect evidence or names in circumstances where the evidence or 
names are so sensitive that suppression orders alone may be insufficient to 
provide appropriate protection. there are exceptions made in the legislation for 
the media, to which we will return shortly.

closure of the court must also be considered against the terms of article 14(1) 5.2 

of the united Nations international covenant on civil and political rights, 
which New Zealand ratified in 1978.67 article 14 provides:

All persons shall be equal before the courts and tribunals. in the determination of any 
criminal charge against him, or of his rights and obligations in a suit at law, everyone 
shall be entitled to a fair and public hearing by a competent, independent and impartial 
tribunal established by law. The press and the public may be excluded from all or part 
of a trial for reasons of morals, public order (ordre public) or national security in a 
democratic society, or when the interest of the private lives of the parties so requires, 
or to the extent strictly necessary in the opinion of the court in special circumstances 
where publicity would prejudice the interests of justice; but any judgement rendered 
in a criminal case or in a suit at law shall be made public except where the interest of 
juvenile persons otherwise requires or the proceedings concern matrimonial disputes 
or the guardianship of children. 

the right to a fair and public hearing by an independent and impartial  5.3 

court is confirmed in section 25(a) of the New Zealand Bill of rights act  
1990, and according to section 5, may be subject only to such reasonable  
limits prescribed by law as can be demonstrably justified in a free and  
democratic society.

66 Paraha and ors v New Zealand Police [2008] NZar 581, para 14, Heath J. 

67 http://treaties.un.org/pages/viewdetails.aspx?src=iNd&mtdsg_no=iv-4&chapter=4&lang=en 
(accessed 18 September 2009).

grounds For 
closing the 
court
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there was a common view in submissions that the court should be closed only 5.4 

in extreme circumstances. in its submission, the News and current affairs 
department of television New Zealand noted that suppression and closing the 
court are two separate issues:

it is an integral part of the open justice principle that the public, including the media, 
can observe proceedings, whether or not there are limitations on reporting them.

We agree that closure should be a measure of last resort, and the court should 5.5 

be permitted to close the court only in exceptional circumstances where it is 
satisfied that the making of suppression orders is insufficient to protect one or 
more of the interests at stake. We do not consider that the provisions of section 
138 adequately reflect the high threshold required for closing the court. greater 
specificity is required in the legislative grounds.

We recommend that there should be a power to close the court (subject to 5.6 

exceptions for members of the media, discussed below) in criminal proceedings:

where the court is satisfied that the order is necessary to prevent undue (a) 
disruption to the conduct of proceedings; or
where the court is satisfied that:(b) 

the security or defence of New Zealand so requires; or ·
the order is necessary to avoid a real risk of prejudice to a fair trial; or ·
the order is necessary to avoid endangering the safety of any person; or ·
the maintenance of the law, including the prevention, investigation and  ·
detection of offences so requires; 

aNd the court is satisfied that an order for suppression of name or evidence 
alone is not sufficient to offset the risk identified.

Section 375A (1) – (3) Crimes Act 1961

in the issues paper, we discussed section 375a (1) – (3) of the crimes act 1961,  5.7 

which contains a statutory power designed to make it easier for a complainant 
in a sexual case to give evidence by excluding the general public while the 
complainant is giving evidence. a similar provision appears in section 185c of 
the Summary proceedings act 1957. We consider this protection is appropriate,  
and recommend that a provision to this effect be included in the general grounds 
on which the court may be closed.

We asked in the issues paper whether there were other categories of witness 5.8 

that require similar protection. No new categories were proposed by submitters, 
and we do not propose that any new categories should be created.
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Chapter 5:  Clos ing the court 

Other grounds

in consultation, some judges indicated that there are very occasionally situations 5.9 

in which they wish to discuss with counsel matters relating to the performance 
of counsel during proceedings. they consider this is a matter that should be dealt 
with in chambers, in other words, not in open court. We recommend that the 
legislation contain a limited proviso to this effect.

Grounds for excluding the media

Section 138(2)(c) suggests that the media will only be excluded from the  5.10 

court in rare cases where matters of security or defence arise. We suggested in 
the issues paper that this may be because there is a greater perceived risk of  
harm from the release of information about defence or security than there is 
from the release of other types of information, so that this information needs 
greater protection. 

Submitters were split in their views as to whether the power to exclude the 5.11 

media where matters of security and defence so require is appropriate.  
the News and current affairs department of television New Zealand suggested 
that the current threshold is appropriately high – the difficulty is with individual 
judges who may exclude media without that threshold being met. 

in her submission, associate professor ursula cheer suggested that the  5.12 

power to exclude the media in these cases does not suggest a lack of trust in  
the media, but rather recognition of the reality that sometimes mistakes occur, 
and suppressed information is inadvertently reported. Some information may 
be so sensitive that there is justification for attempting to ensure that such 
mistakes cannot occur. 

We agree with this analysis. We recommend that the power to exclude members 5.13 

of the media should remain where the court is satisfied that matters of security 
and defence so require: not because of the risk of a deliberate breach, but because 
of the danger of an inadvertent breach with serious consequences.

in the issues paper we asked whether there were other cases where the media 5.14 

could or should be properly excluded. most submitters said no. the criminal 
Law committee of the New Zealand Law Society suggested that there should be 
a similar power to protect the interests of victims, witnesses and other participants 
in the process. However, in our view, those interests can be adequately protected 
by the suppression of name and evidence, and do not justify the exclusion of the 
media from the hearing.

Accredited media

making exceptions for the media in relation to court closures raises the  5.15 

question of how to distinguish bona fide members of the media from interested 
members of the public. Section 138(3) provides that the power of exclusion 
under section 138(2)(c) cannot be used to exclude any accredited news  
media reporter, except where the interests of security or defence so require.  
the word “accredited” is not defined in the act. it is unclear whether it means 
that the reporter must be attached to a particular newspaper or broadcasting 
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corporation: if so, it may not include freelance reporters.68 the same expression 
is also used (without being defined) in numerous other pieces of legislation in 
relation to attendance at or exclusion from court proceedings.69

the phrase “accredited news media reporter” has been defined on an operational 5.16 

basis in the Family court context, although the definition does not appear in 
legislation. a reporter employed by an accredited news media organisation may 
attend a Family court hearing under the care of children act 2004.70 the 
operational practice is that a news organisation is “accredited” if the organisation 
is subject to a code of ethics or professional standards and a relevant complaints 
procedure. the ministry of Justice holds a registry database of accredited media 
organisations, and reporters must produce either press identification or a letter 
from their organisation, introducing them as a bona fide member of staff. 
Freelance media personnel and media researchers need to seek permission from 
the judge on a case by case basis in order to enter and report on the court.

in the issues paper, we asked whether the approach of the Family court to 5.17 

accredited news media was appropriate in criminal proceedings, and if not, 
whether there was some other means of distinguishing legitimate journalists 
from members of the general public.

Submitters were divided on this issue. Some thought that the approach of  5.18 

the Family court worked well and could be used in criminal proceedings.  
Others strongly objected to the concept of accreditation and felt that the current 
informal system whereby journalists can present a business card or a letter from 
a commissioning editor was satisfactory.

in our view, the criteria employed by the Family court are sensible, and address 5.19 

the key concerns that the idea of accredited news media is intended to capture 
in section 138. this is a situation in which the court considers there is particularly 
sensitive material in play. it is not unreasonable that people who are in an 
exceptional category and allowed to stay in court when the public is excluded 
should be subject to a code of ethics and a complaints process, or otherwise be 
approved by the judge.

Submissions indicated that the present system works well. associate professor 5.20 

ursula cheer gave a succinct summary of the situation:

The question of who are ‘legitimate media’ is becoming more and more problematic, 
especially given the increased status now attributed to some bloggers in particular in 
breaking and making the news…i think the family Court legislation has made a 
reasonable fist of trying to deal with the problem currently. however it will soon be 
out of date, as media becomes less and less affiliated. At a certain tipping point,  

68 J Burrows and u cheer, Media Law in New Zealand (5 ed, Oxford university press, melbourne,  
2005) 330.

69 See for example the adoption act 1955, s 22; Family courts act 1980, s 11a; protection of personal 
and property rights 1988, s 79; care of children act 2004, s 137; domestic violence act 1995, s 83; 
Family proceedings act 1980, s 159; court martial act 2007; children, Young persons and their Families 
act 1989, s 166; crimes act 1961, s 375a; Summary proceedings act 1957, s 185c; armed Forces 
discipline act 1971, s 139; Social Workers registration act 2003, s 80; Health practitioners competence 
assurance act 2003, s 97.

70 ministry of Justice Media Guide for Reporting the Courts (Second edition, October 2008) http://www.
justice.govt.nz/media/media-guide-reporting-the-courts para 5.4 (accessed 30 July 2009).
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Chapter 5:  Clos ing the court 

it might be seen as unfair to advantage ‘accredited media’ and more and more 
applications will be made on a case by case basis. Will that be a waste of the judge’s 
time? Could a Registrar make these decisions? frankly i don’t know. on balance,  
the family Court legislation approach will do for now. in any event, the approach 
should be consistent across all legislation.

We recommend that the new legislation contain a definition describing the 5.21 

members of the media who are entitled to remain in court when an order is made 
excluding the general public. in this context, the media should mean members 
of the media who are subject to a code of ethics and the complaints procedure of 
the Broadcasting Standards authority or the press council, or such other persons 
reporting on the proceedings as permitted by the court on a case by case basis.

Verdict to be given in public

Section 138(6) currently provides that even if an order is made excluding  5.22 

the public from the courtroom, the announcement of the verdict or decision  
of the court and the passing of sentence must still take place in public.  
We recommend that a provision to this effect be included in the new legislation.

Bail hearings

until the enactment of the Bail act 2000, bail hearings were usually heard  5.23 

in chambers, particularly in the High court, and the media were not present. 
Bail hearings involve discussion of prior convictions, breaches of bail on  
previous occasions, the strength of the evidence, and the views of the victim. 
public reporting of these matters would carry obvious risks of prejudice to a fair 
trial. Because these matters were generally dealt with in chambers, questions of 
what information could be published seldom arose.

the introduction of the Bail act 2000 changed the position. Section 18 of the 5.24 

Bail act 2000 provides that the court may order that a bail application be heard 
in chambers, in the interests of the defendant, or any other person, or the public 
interest, but bail hearings often take place in open court, with the media  
in attendance.

under section 19 of the Bail act 2000, the court has wide powers to make an 5.25 

order prohibiting publication of the details of a bail hearing, whether the hearing 
takes place in open court or in chambers. When the hearing takes place in open 
court, unless the court makes an order, confusion sometimes arises as to what 
the media can and cannot report. 

in the issues paper, we asked whether material discussed at bail hearings  5.26 

is so prejudicial that suppression ought to be presumptive or automatic. 
responses from submitters were mixed. most felt that the current provisions of 
the Bail act 2000 are appropriate, and opposed the idea of an automatic 
prohibition applying. the media Freedom committee noted that judges  
should be able to determine what can be released in the public interest.  
Others considered that material put before the court in bail hearings should be 
automatically suppressed.
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in our view, the risks to a fair trial from reporting of material at bail  5.27 

hearings are sufficiently serious that any confusion as to what can be reported 
needs to be removed. We recommend that the terms of the Bail act 2000 should 
be recast, to make it clear that in the absence of a court order to the contrary, 
the media may only report the following matters:

the identity of the defendant applying for bail;(a) 
the decision of the court on the application;(b) 
the conditions of bail, if bail is granted.(c) 

unless a judge orders otherwise, all other matters dealt with at a bail hearing 5.28 

should be suppressed until the conclusion of the trial. in this context, the conclusion 
of the trial means the end of the appeal period, or the disposition of any appeal. 

Recommendation

The court should have the power to make an order excluding from a criminal R13 
proceeding any persons other than the informant, any police employee,  
the defendant, any counsel engaged in the proceedings and any officer of the 
court, on any of the following grounds:

where the court is satisfied that the order is necessary to prevent undue (a) 
disruption to the conduct of proceedings; 

on the grounds presently set out in section 375A(1) – (3) of the Crimes Act (b) 
1961;

where the court is satisfied that:(c) 

the security or defence of New Zealand so requires; or ·

the order is necessary to avoid a real risk of prejudice to a fair trial; or ·

 the order is necessary to avoid endangering the safety of any   ·
person; or

the maintenance of the law, including the prevention, investigation and  ·
detection of offences so requires;

 ANd the court is satisfied that an order for suppression of name or evidence 
alone is not sufficient to offset the risk identified.

Recommendation

except where the interests of security or defence so require, the power set out R14 
in Recommendation 13 should not be exercised so as to exclude members of 
the media who are subject to a code of ethics and the complaints procedure 
of the Broadcasting standards Authority or the Press Council, or such other 
persons reporting on the proceedings as permitted by the court.

Recommendation

The court should retain a limited power to discuss in chambers with counsel R15 
matters relating to the performance of counsel arising in the course  
of proceedings.
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Chapter 5:  Clos ing the court 

Recommendation

Where an order is made excluding persons from the court, the announcement R16 
of the verdict or decision and the passing of sentence must still take place  
in public.

Recommendation

The terms of the Bail Act 2000 should be recast, to make it clear that in  R17 
the absence of a court order to the contrary, the media may only report the 
following matters:

the identity of the defendant applying for bail;(a) 

the decision of the court on the application;(b) 

the conditions of bail, if bail is granted.(c) 

 unless a judge orders otherwise, all other matters dealt with at a bail hearing 
should be suppressed until the conclusion of the trial (namely the end of the 
appeal period, or the disposition of any appeal).
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Chapter 6 
Jurisdiction, appeals 
and orders

6.1 under section 46a of the Summary proceedings act 1957, court registrars may 
exercise the power conferred by section 140 of the criminal Justice act 1985 
and prohibit publication of names for a limited period. this power may be 
exercised if the registrar:

adjourns the hearing of any charge under section 45 of the Summary (a) 
proceedings act 1957;71

grants a defendant bail under section 28 of the Bail act 2000; or(b) 
remands the defendant in custody under section 46 of the Summary (c) 
proceedings act 1957.

the exercise of this power requires the consent of the defendant (where the 6.2 

informant seeks the order) or the informant (where the defendant asks for  
the order). any suppression order made under this section may only have effect 
for up to 28 days, and the registrar can only exercise the power once in respect 
of any particular information.

We are concerned that this provision does not do enough to ensure the proper 6.3 

protection of open justice principles. it relies on a mechanism of consent to 
ensure that orders are not made inappropriately, but in our view this is 
misconceived. the informant has no interest in the matter, and in practice the 
police usually take a neutral position, rather than actively consenting.

the question of whether the name of a person accused of an offence should be 6.4 

suppressed is a matter for proper judicial decision making. it is one thing for a 
registrar to have a power to continue a name suppression order made by a judge, 
but we do not consider it appropriate for the registrar to have the power to make 
the original suppression order. We recommend that section 46a be amended to 
remove the power of a registrar to make (rather than continue) an order for 
suppression of name.

71 Section 45 provides that the registrar’s power of adjournment may be exercised if the defendant is  
not in custody at the time of the application and the application is made before the commencement of 
the hearing.

registrAr’s 
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Chapter 6:  Jur isdict ion,  appeals  and orders

it does not appear that this change will have a significant adverse effect  6.5 

in practice. in the nine months to September 2009, this power was exercised 
only 164 times nationwide. (there are 63 district courts around the country.) 
the most frequent use of the power in any one court was 18 times in 9 months, 
or an average of two a month.72

Recommendation

section 46A of the summary Proceedings Act 1957 should be amended to R18 
remove the power of a registrar to make (rather than continue) an order for 
suppression of name.

6.6 in the issues paper, we discussed the inherent jurisdiction of the High court, 
which has been described as a reserve or fund of powers, a residual source, 
which the court may draw on when necessary, whenever it is just and equitable 
to do so.73 these powers are affirmed (but not created) by section 16 of the 
Judicature act 1908. the High court cannot exercise its inherent jurisdiction 
in a way that conflicts with statutes, rules or regulations.74 the inherent 
jurisdiction can be displaced by legislation.

the district courts only have the jurisdiction conferred on them by statute,  6.7 

and do not have a full inherent jurisdiction. However, district courts do  
have some inherent powers, which enable them to do what is necessary to 
exercise their statutory functions, powers and duties, and to control their  
own processes.75

Section 138(5) of the criminal Justice act 1985 provides that the powers 6.8 

conferred under subsection 138(2) to clear the court, and to suppress evidence, 
submissions and names of witnesses, are in substitution for any such powers the 
court had under its inherent jurisdiction, or at common law. in other words,  
it ousts the inherent jurisdiction of the High court in this respect. in the past, 
this subsection has sometimes been taken to apply to all the powers of  
suppression provided in sections 138 to 141 of the criminal Justice act 1985. 
However, the High court has now confirmed that this subsection only ousts the 
power of the court to go beyond the scope of sections 138(2) and (3) in hearing 
and determining proceedings that would otherwise be dealt with in public. 76

this section was introduced into the legislation following the decision of the 6.9 

court of appeal in Broadcasting Corporation of New Zealand Ltd v Attorney-
General.77 in that case the sentencing judge made sweeping orders excluding all 
members of the public, including accredited news media reporters, from the 
court. there was a statutory power to exclude the public from the courtroom set 
out in section 375 of the crimes act 1961, which allowed the court on any trial 
to exclude the public if it considered that the interests of justice, or of public 

72 Figures provided by the ministry of Justice, 28 September 2009.

73 See Jacob, “the inherent Jurisdiction of the court” (1970) cLp 23, 51.

74 Paraha and ors v New Zealand Police [2008] NZar 581 para 23, Heath J.

75 McMenamin v Attorney-General [1985] 2 NZLr 274 (ca).

76 Paraha and ors v New Zealand Police, above n 74, para 39.

77 Broadcasting Corporation of New Zealand Ltd v Attorney-General [1982] 1 NZLr 120.
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morality, or the reputation of a victim of an alleged sexual crime or crime of 
extortion so required. the statutory power did not extend to excluding any 
accredited news media reporter.

in the court of appeal, Woodhouse p concluded that the power contained in 6.10 

section 375, when taken together with section 46 of the criminal Justice act 
1954 (which provided for suppression of name), demonstrated a legislative 
intention to supplant any pre-existing inherent power to sit in camera on 
criminal cases. He concluded that the judge had no remaining inherent 
jurisdiction to close off the court, and certainly not by going to the lengths of 
excluding accredited news media reporters, in the face of the provisions  
of section 375(1).

However, while the other members of the court agreed that the order had gone 6.11 

too far, and should be varied, they considered that section 375 of the crimes act 
1961 did not apply in the present case. even if it did, they held that the inherent 
jurisdiction remained intact. cooke J noted: 78

The inherent jurisdiction exists because of necessity. it seems to me that Parliament 
should not be treated as having interfered with it unless that conclusion is  
clearly compelled by the terms or spirit of an Act. This would mean, for instance,  
that the proviso to s 375(1) only prevents accredited news media reporters from being 
excluded under the power conferred by that subsection – which is indeed all that  
the proviso says. There is nothing in the section to suggest that it was any part of the 
purpose of the legislature to impose limitation on the inherent jurisdiction.

We note that it is extremely rare for the inherent jurisdiction of the court to be 6.12 

ousted by legislation. We have found only two other examples in New Zealand 
legislation. Section 10 of the Foreshore and Seabed act 2004 expressly ousts the 
inherent jurisdiction of the High court to hear and determine any customary 
rights claim. the Bail act 2000 ousts the inherent jurisdiction of the High court 
in relation to persons who have been refused bail or had bail otherwise dealt 
with by a community magistrate.79

 in the issues paper we queried why the inherent jurisdiction was ousted  6.13 

only in relation to section 138, and asked whether it should be ousted in  
relation to all suppression orders. responses were divided on this issue.  
Fairfax media suggested that the inherent jurisdiction should be ousted in the 
interests of certainty and consistency, but a statutory discretion remain for 
dealing with novel situations. On the other hand, the criminal Law committee 
of the New Zealand Law Society submitted that it would be acceptable to retain 
the inherent jurisdiction as it has only minor impact. 

as noted above, expressly ousting the inherent jurisdiction is an unusual step. 6.14 

as we are now proposing to set out in the legislation specific grounds for 
suppressing names and evidence, the use of the inherent jurisdiction should be 
unnecessary in all but a very few cases. even then, according to the rule in 

78 ibid, 128.

79 Bail act 2000, ss 40 – 41.

51Suppress ing names and evidence

C
h

a
pt

er
 1

C
h

a
pt

er
 2

C
h

a
pt

er
 3

C
h

a
pt

er
 4

C
h

a
pt

er
 5

C
h

a
pt

er
 6

C
h

a
pt

er
 7

C
h

a
pt

er
 8

a
pp

eN
D

IX
C

h
a

pt
er

 6



Chapter 6:  Jur isdict ion,  appeals  and orders

Taylor v Attorney-General,80 the inherent jurisdiction can be used to supplement 
the power of a court under the relevant section, but not in a manner contrary to 
the statutory provision.

For these reasons, we do not recommend that the inherent jurisdiction of  6.15 

the court be ousted in relation to the suppression of name and evidence.  
However, we recommend that the existing ouster of the inherent jurisdiction in 
relation to the power to close the court be continued. the right to a public 
hearing lies at the heart of open justice, and the bases for closing the court should 
be closely circumscribed.

Trials derive their legitimacy from being conducted in public; the judge presides as a 
surrogate for the people, who are entitled to see and approve the power exercised on 
their behalf…No matter how fair, justice must still be seen before it can be said to 
have been done.81

Recommendation

The existing ouster of the inherent jurisdiction in relation to the power to close R19 
the court should be continued.

Obligation to give reasons

there was unanimous support in submissions for a statutory requirement  6.16 

that reasons should be given for the grant or dismissal of a suppression order. 
the higher courts have frequently stressed the importance of giving reasons,  
but examples were still provided in consultation of situations in which,  
without explanation, no reasons were made available for a decision.  
We recommend that there should be a statutory requirement that reasons must 
be given for the grant or dismissal of a suppression order.

as noted in chapter 5, section 138(6) currently provides that even if an order 6.17 

is made excluding the public from the courtroom, the announcement of the 
verdict or decision of the court and the passing of sentence shall still take  
place in public. However, if the court is satisfied that exceptional circumstances 
so require, it may decline to state in public any or all of the facts, reasons,  
or other considerations that it has taken into account in reaching its decision or 
verdict, or in determining sentence. We recommend that a provision to this 
effect should also appear in the new legislation.

Recommendation

There should be a statutory requirement that reasons must be given for the grant R20 
or dismissal of a suppression order. however, if the court is satisfied that 
exceptional circumstances so require, it should have the power to decline to state 
in public any or all of the facts, reasons, or other considerations that it has taken 
into account in reaching its decision or verdict, or in determining sentence.

80 Taylor v Attorney-General [1975] 2 NZLr 675.

81 g robertson & a Nicol, Robertson & Nicol on Media Law, (4 ed, Sweet & maxwell, London 2002) 402.
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6.18 in the issues paper, we asked whether there should be a statutory provision 
prohibiting the publication of identifying details of a person arrested for or 
charged with an offence before they appear in court. this would prevent any 
media outlet pre-empting an application for a suppression order by publishing 
the name of an accused immediately following arrest.

as we noted in the issues paper, arguably any such action by a media outlet 6.19 

would be a contempt of court.82 Would it be preferable to have a clear statutory 
rule to prevent such action? there were mixed responses from submitters to this 
question. While some thought a statutory provision would be a good idea, others 
submitted that it was a disproportionate response. the press council noted that 
it has never received any complaints about a newspaper naming an arrested 
person before their appearance in court.

We have concluded that a statutory provision preventing the publication of the 6.20 

name of an arrested person before their court appearance is not necessary at  
the present time. 

6.21 in the issues paper, we asked whether there should be a mandatory requirement 
for judges to specify the date of termination of an interim suppression order. 
although section 140(2) suggests that the duration of an order for name 
suppression should be made clear in the order itself, orders are often allowed to 
run on indefinitely. 

another option is to define the term of an interim order by reference to the next 6.22 

court event, such as “until trial”, rather than to a specific date. this can also pose 
problems: in the issues paper we referred to one case in which an interim order 
was to continue until an accused’s trial, and could not be discharged when he 
died before the trial could take place. it also means that the judge is trying to 
predict the course of the proceeding: an order may be expressed as “until trial” 
when in fact a guilty plea follows soon after.

On the other hand, if judges are required to specify a date rather than an event 6.23 

in interim orders, this may result in matters having to come before the court 
again just to extend the date of an order if a trial date shifts. 

We have concluded that judges should specify a date for termination of a 6.24 

suppression order, rather than an event. this will generally be the date on which 
the defendant is next remanded to appear. the work that the Law commission 
and the ministry of Justice are doing on the simplification of criminal procedure 
will result in a new process for summary and indictable cases. after entering a 
plea, defendants will generally be remanded to a case review date. On this date, 
the defendant may appear before a registrar. in such cases, the registrar should 
have power to continue the suppression order until the date on which the 
defendant next appears before a judge. 

82 J Burrows and u cheer, Media Law in New Zealand (5ed, Oxford university press, melbourne, 2005) 
343; C v Wilson & Horton Ltd (27 may 1992) Hc aKL cp 765/92, 3, Williams J.
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Chapter 6:  Jur isdict ion,  appeals  and orders

Recommendation

The date on which an interim order for suppression will terminate must be R21 
specified in the interim order.

Recommendation

Court registrars should have a power to continue an interim order for R22 
suppression until the date on which the defendant next appears before  
a judge.

6.25 inconsistencies arise in relation to appeals against orders for suppression.  
there are a number of differences between appeals from decisions of the district 
court and the High court, and between decisions made in the summary 
jurisdiction (i.e. those cases in the district court that are usually heard by a 
judge alone) and those made in the indictable jurisdiction (i.e. the more serious 
criminal offences, usually tried by a jury). there does not seem to be any policy 
basis for these differences.

the Law commission and the ministry of Justice are currently considering 6.26 

appeals as part of the broader criminal procedure (Simplification) project,  
of which this reference forms part. the issues raised below in relation to appeals 
will be considered as part of that project.

Statutory provisions

District Court

Section 115c of the Summary proceedings act 1957 provides that applicants for 6.27 

an order under sections 138(2)(a) or (b) or 140 of the criminal Justice act 1985, 
or the informant, may appeal to the High court against the district court’s 
decision in respect of the application. an appeal must be lodged within  
three days.83

this section must be read in conjunction with section 115dB, and section 6.28 

28e(2B) of the district courts act 1947. Some uncertainty results from the way 
these provisions interact. 

Section 28e(2B) provides that either the prosecutor or the applicant may appeal 6.29 

to the High court against the making or refusal of an order under section 138(2)
(a) or (b) or section 140; and the provisions of section 115c of the Summary 
proceedings act 1957, as far as they are applicable and with all necessary 
modifications, shall apply accordingly. this section was inserted into the district 
courts act 1947 by an amendment in 1993,84 following a High court decision 
in M v Police,85 where tipping J held that he did not have jurisdiction to entertain 

83 Summary proceedings act 1957, s 116(1a).

84 Section 5(1) crimes amendment act (No 2) 1993.

85 M v Police (4/11/92, tipping J, Hc cHc, ap294/92).
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an appeal from a man who had been found not guilty and discharged after a trial 
on indictment in the district court. the man applied for a final order for name 
suppression, which was refused. He appealed under section 115c of the Summary 
proceedings act 1957. 

 tipping J held that the use of the word “informant” in section 115 indicated it 6.30 

was directed only to summary proceedings and not to proceedings on indictment. 
He concluded that section 115c covered cases in the summary jurisdiction and 
indictable cases up to the point of committal. after that, without any express 
provision giving the High court a right to consider name suppression matters, 
he concluded that if any right of appeal existed, it must be under s28d(3) of the 
district courts act 1947, which brought in part Xiii of the crimes act 1961  
(as it was at that time). He said that whether that in fact empowered the court 
of appeal to consider appeals from name suppression decisions was a matter for 
the court of appeal.

tipping J said that this subject required urgent legislative attention, noting  6.31 

that if parliament wanted the High court to consider name suppression  
appeals in similar circumstances, it would be necessary to legislate expressly.  
if it wanted such matters to go to the court of appeal, again, express legislative 
provision would be desirable.

the crimes amendment act (No 2) 1993 was passed the next year. its reference 6.32 

to the right of either the prosecutor or the applicant to appeal to the High court 
from a name suppression order seems to be intended to overcome the difficulties 
encountered in M v Police. in 1994, the High court heard an appeal from  
an appellant who was acquitted following a full jury trial on charges of offences 
of assault on school children.86 the district court judge refused name 
suppression. the appellant appealed first to the court of appeal, but in the 
words of the decision:87

Later, however, it was appreciated that the amendments made by the Crimes 
Amendment Act (No 2) 1993 gave jurisdiction to this Court rather than the Court of 
Appeal in relation to any refusal of an order for suppression in the district Court.

the appeal therefore proceeded on the basis of an appeal under section 115c of 6.33 

the Summary proceedings act 1957.

presumably the intention of the amendment was to retain the High court’s 6.34 

supervisory jurisdiction over the district court in the matter of suppression 
orders. However, the result was that if the appeal from a jury trial involved a 
conviction and sentence and order refusing name suppression, theoretically the 
appellant would be required to take the substantive appeal against conviction 
and sentence to the court of appeal, and the appeal against the refusal of  
a suppression order to the High court.

this problem may have been resolved by the addition last year of section 115dB 6.35 

of the Summary proceedings act 1957, which provides that sections 115 to 
115da are subject to section 384a of the crimes act 1961, which allows for the 

86 S v R (1994) 12 crNZ 290.

87 ibid 291.
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Chapter 6:  Jur isdict ion,  appeals  and orders

consolidation of appeals where appeals after conviction lie to different  
courts. the wording of section 384a seems to refer to multiple offences,  
but may be wide enough to apply to appeals against conviction and sentence in 
respect of the same offence. We suggest that the clarity of this provision could  
be improved.

Time for appeals

crown Law raised some further inconsistencies in the appeal provisions.  6.36 

appeals under section 115c of the Summary proceedings act 1957 must be 
lodged within three days.88 this time limit therefore applies to appeals against 
suppression orders made in the summary or indictable jurisdiction of the district 
court. However, if a suppression order is imposed by the district court in the 
indictable jurisdiction on conviction, the prosecution has 28 days to appeal 
against sentence. it is unclear how these two time frames interact.

applications to the court of appeal for leave to appeal against the grant or 6.37 

refusal of a suppression order before trial must be made within 10 days.89

 Appeals in case of acquittals

in the High court, at any time before the trial, either the prosecutor or the 6.38 

accused may appeal with leave of the court of appeal under section 379a1(ba) 
of the crimes act 1961. after trial, appeals are governed by section 383(1)(b) 
of the crimes act 1961, which provides that after conviction or sentence,  
any person convicted on indictment may appeal to the court of appeal  
(or, with leave of the Supreme court, to that court), against sentence. “Sentence” 
includes any order of the court made on conviction, and so includes suppression 
orders.90 the Solicitor-general may appeal against the sentence with leave.91

Where the accused is acquitted in the High court but an application for name 6.39 

suppression is refused, there is no jurisdiction for the court of appeal to hear an 
appeal against the refusal to order suppression of name under section 383 of the 
crimes act 1961, as that section relates only to appeals against conviction or 
sentence.92 if the trial took place in the district court, the acquitted person 
would have a right of appeal under section 115c of the Summary proceedings 
act 1957. 

in our view, where a person is acquitted in the High court but name suppression 6.40 

is refused, he or she should be entitled to appeal that decision, with leave of the 
court of appeal.

88 Summary proceedings act 1957, s116(1a).

89 crimes act 1961, s 379a(ba) and s 379(4).

90 R v Liddell [1995] 1 NZLr 538 at 544.

91 crimes act 1961, s383(2a).

92 R v B (21/4/05, ca4/05 Hammond, robertson & potter JJ).
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Orders made in the course of a trial

in the issues paper we discussed the fact that the court of appeal only  6.41 

has jurisdiction to hear appeals from pre-trial or post-trial orders, rather than 
orders made in the course of a trial. the rationale is to prevent the conduct of 
trials being unduly delayed by appeals. However, a trial does not need to be 
suspended pending the outcome of an appeal against the grant or refusal of a 
suppression order: it only delays publication of the suppressed name or evidence. 
there is no bar on appeals against name suppression orders during the course 
of a trial in the district court’s indictable jurisdiction: an appeal would lie to the 
High court under section 115c of the Summary proceedings act 1957.

most submitters supported the idea of appeals from suppression orders made 6.42 

during a trial. However the News and current affairs department of television 
New Zealand sounded a note of caution:

The ability of the media to be able to publish or broadcast information 
contemporaneously with its newsworthiness is an integral part of the principle of 
freedom of expression. This has been acknowledged by the courts in cases such as  
R v Burns (Travis) [2002] 1 NZLR 387 at 407. The Court of Appeal in england has  
also accepted that an important aspect of freedom of expression is that “one should 
be not only able to publish what one wishes but also to do so when one wishes. 
” Ex parte The Daily Telegraph Plc & Ors [2001] 1 WLR 1983, 1990, paragraph 16. 

An appeal right in the course of trial against dismissal of name suppression would 
potentially have a significant effect on open justice and media reporting, and therefore 
requires careful scrutiny. This is particularly so because appeals are likely to be brought 
for strategic reasons, regardless of the merits of the appeal. 

Fairfax media said there should be a right of appeal from suppression orders 6.43 

made during a trial, but submitted that the appeal process should be fast-tracked, 
given that contemporaneous timing is a business imperative for journalists when 
considering whether a story is worth publishing:

if an appeal process takes a number of weeks/months, the appeal process itself could 
be seen to undermine the open justice principle.

in our view there should be a right of appeal against suppression orders made 6.44 

during the course of a trial, provided that the trial should not be suspended 
pending the outcome of that appeal. 

Standing at first instance

 the news media have the right to seek an audience and be heard on the question 6.45 

of suppression.93 in R v L, the court described this right as arising from the High 
court’s inherent jurisdiction.94 in that decision the court expressed doubt as to 
whether the media would have standing in respect of suppression orders in the 
district court, as it is not a court of inherent jurisdiction, but in fact decisions 
since that time seem to have accepted that the media should be heard on 
applications for suppression in the district court as well. in Lewis v Wilson & 

93 R v L [1994] 3 NZLr 568; Lewis v Wilson & Horton Ltd [2000] 3 NZLr 546, para 50.

94 R v L, ibid.
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Chapter 6:  Jur isdict ion,  appeals  and orders

Horton Ltd, for example, the court of appeal assumed that the media would have 
standing to be heard in the summary jurisdiction on an application under section 
140 of the criminal Justice act 1985, although it was concerned about the effect 
that might have on a busy list court.95

the right of the media to be heard on suppression applications is well  6.46 

 established in the New Zealand courts. We do not consider that there is any 
need to codify that right by setting it out in legislation. in practice, it is a right 
that will be exercised relatively rarely, for reasons described by the court of 
appeal in Lewis v Wilson & Horton.96 the cases which arise will generally be 
those where the media have had sufficient warning of the matter to be in a 
position to arrange representation and to give notice that they wish to be heard. 
that will not typically be the case where an application is made in the summary 
jurisdiction.

Standing on appeal

although the media have the right to be heard, they do not have the status of  6.47 

a party in any application for suppression. as a result, they do not have  
standing to appeal against the grant or refusal of name suppression, as the right 
of appeal is created by statute, and is confined to the applicant, the informant or 
the prosecutor. in most cases where a decision is made under section 140,  
a person who is affected by the decision but who is not a party can seek  
judicial review of the decision. However, judicial review is different from  
appeal. an appeal concerns the merits of the decision – was it right or wrong? 
Judicial review concerns the legality of the decision – is it within the limits of 
the court’s powers?97

moreover, the High court, as a superior court, is not subject to judicial review, 6.48 

so judicial review does not assist in challenges to High court decisions made as 
a result of an appeal from a grant or refusal of suppression in the district court. 
if an application for suppression is refused, and the applicant appeals and 
succeeds, the media are unable to pursue the matter further, as they have no 
standing to appeal, and judicial review is not available at this stage. 

in the issues paper, we asked whether there should be an extended statutory 6.49 

right of appeal for members of the media or other persons with a proper interest 
in the subject matter of the appeal. there was strong support for the media to 
have a right of appeal. 

Why should the media have status to appeal? Sir John donaldson’s description 6.50 

of the rationale for the crucial position of a free press is relevant in this context:98

it is not because of any special wisdom, interest or status enjoyed by proprietors, 
editors or journalists. it is because the media are the eyes and ears of the general 
public. They act on behalf of the general public. Their right to know and their right to 

95 Lewis v Wilson & Horton Ltd above n 93, para 50, 51.

96 ibid.

97 HWp Wade and cF Forsyth, Administrative Law (9ed, Oxford university press, 2004) 33.

98 Attorney-General v Guardian Newspapers Ltd (No 2) [1988] 3 all e.r. 594, 600, per Sir John  
donaldson mr.
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publish is neither more nor less than that of the general public. indeed it is that of the 
general public for whom they are trustees.

the media are already given special status in New Zealand in relation to criminal 6.51 

proceedings. examples include the provision of press benches, and rules allowing 
the media to remain in court when the general public is excluded.

in our view, the media should have standing to appeal against a decision to make 6.52 

or refuse a suppression order, or a decision varying, revoking or reviewing a 
suppression order. the current standing of the media in relation to applications 
for suppression orders recognises that those orders can have significant 
implications for the ability of the media to report on the administration of justice. 
We consider that the law should also grant the media the right to be heard on 
appeals in relation to such orders. 

in 6.53 Fairfax v C, 99 the court of appeal did not accept an argument by Fairfax that 
it should be treated as a party, with a right to appeal in terms of section 144 of 
the Summary proceedings act. the court of appeal commented:

There are other aspects of the criminal justice process in which the media could well 
claim a right to reflect public concerns, but expanded appeal rights for the media 
would not sit well with the statutory scheme which sets out in some detail the rights 
of the various participants in the process. for example, rights of victims to have their 
views on name suppression taken into account are set out in s28 of the Victims’ Rights 
Act 2002. 

We agree that expanding appeal rights is a matter that should be approached 6.54 

with caution. But in our view, a limited extension to allow the media the right 
to appeal a decision on an application for suppression of name or evidence  
is justified. 

We recommend that the “media” in this context be defined by reference to the 6.55 

criteria discussed in the context of the closing of the court: in other words the 
appeal right should be extended to members of the media who are subject to a 
code of ethics and the complaints procedure of the Broadcasting Standards 
authority or the press council.

Appeal standing for other persons with a proper interest 

in the issues paper we also asked whether appellate rights should be extended 6.56 

to other persons with a proper interest. the most obvious categories of persons 
with a proper interest would be witnesses or victims. presently, their interests 
are represented by the prosecution, which does have standing to appeal. 
Submitters were more cautious about extending the right to appeal to other 
persons with a proper interest, beyond the media and those who already have 
standing to appeal.

We have concluded that separate standing should not be granted to witnesses 6.57 

and victims in this regard. in practical terms, the names of victims and  
witnesses are not generally made public at the first call of a matter in the list 
court. Subsequently, the prosecution will almost always make an application for 

99 Fairfax New Zealand Ltd v C [2008] NZca 39, para 27.
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Chapter 6:  Jur isdict ion,  appeals  and orders

suppression where necessary. We have suggested that witnesses should be 
informed of the availability of suppression by the prosecution, in accordance 
with guidelines, and that prosecution guidelines or an amendment to the victims’ 
rights act 2002 should be used to provide similar information to victims.

We note that victims and witnesses will still be able to bring an action for judicial 6.58 

review themselves if name suppression is refused in the district court, in the 
unlikely event that the prosecution does not support an appeal.

Recommendation

members of the media who are subject to a code of ethics and the complaints R23 
procedure of the Broadcasting standards Authority or the Press Council should 
have standing to appeal against a decision to make or refuse a suppression 
order, or a decision varying, revoking or reviewing a suppression order.

Register of suppression orders

there was strong support in submissions for a central register of suppression 6.59 

orders, to allow the media to check the terms and status of suppression  
orders made by the courts. Fairfax noted that the ability of the media to obtain 
timely and accurate information from the court in relation to the existence, 
duration and scope of suppression orders varies wildly from registry to registry. 
the press council noted that a central register would help to prevent inadvertent 
breaches of suppression orders, which feature in a number of complaints it has 
heard. Several submitters suggested that the ideal would be to have a national 
electronic register of suppression orders accessible to the news media.

the ministry of Justice is continuing to explore ways in which the ministry and/6.60 

or courts registry staff can provide timely information on the existence and 
terms of suppression orders. during consultation we heard of judges and courts 
adopting practices for particular cases to ensure that the media are kept up to 
date with orders: for example members of the media may be invited to provide 
their business cards, and details of any orders issued during the trial will be 
forwarded to them as they are made. While such initiatives are to be encouraged, 
a more general and long-term solution meeting the need of journalists not present 
in the courtroom, or writing after a trial, would be highly desirable.

in the issues paper we referred to the register of suppression orders operating 6.61 

in South australia.100 When an order is entered in the register, the registrar 
immediately transmits notice of the order by fax, email or other electronic means 
to the nominated address of each authorised news media representative.  
this service is subject to the payment of an annual fee. the notice contains 

100 Section 69a of the evidence act 1929 (Sa) provides that when a court makes, varies or revokes  
a suppression order, the court must forward a copy of the order to the registrar as soon as  
reasonably practicable. the registrar has to establish and maintain a register of all suppression orders, 
and enter any order in the register immediately after receiving it. the register is open to public search, 
free of charge, during ordinary office hours.

Abil ity to 
check the 
terms oF 
orders
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details of the type of order, its number, the name of parties, the file number, 
court, location, charges, presiding officer, date and terms of order, details to be 
suppressed and full particulars of the reasons for the order.101 

the register is open to members of the public, as well as the media.  6.62 

currently the register is available in hard copy only, but a project is underway 
to have it in electronic format, accessible by a kiosk arrangement. 

the Sheriff told us that the process is not demanding of time or resources for 6.63 

the Sheriff’s Office, as long as the suppression orders are completed accurately 
by the judge’s associate or the magistrate’s clerk. the only issues that arise are 
when the documents are not completed in full, and staff at the Sheriff’s Office 
have to make further inquiries.

in Scotland, the court announcements page on the Scottish courts’ website 6.64 

provides information about orders postponing publication of reports made under 
section 4(2) of the contempt of court act 1981.102 the website lists the case 
name, date and court, and provides telephone and fax details of the relevant 
court offices where the terms of the order can be obtained. When a judge makes 
an order, the clerk fills in a form and sends it electronically it to a central 
point. an email is then immediately sent to all the main media legal advisors and 
editors to inform them that the order has been made, and the details described 
above are placed on the website, where they remain. the Scottish courts Service 
advises that the system works very well.103

We endorse the ministry of Justice’s ongoing efforts to improve systems  6.65 

for ensuring the media have timely and reliable information about the existence 
of suppression orders and their terms. We recommend that this work be given 
high priority.

Recommendation

The development of a national register of suppression orders should be R24 
advanced as a matter of high priority.

Standard form orders

in the issues paper, we suggested that it might be useful, at least in the context 6.66 

of orders for suppression of name, to create some standard form orders,  
with accompanying standard form endorsements, for use by the courts  
in unexceptional cases. this would avoid some of the practical problems  
that have arisen in the past where the exact terms of the order are unclear,  
or the endorsement does not reflect the terms of the order. 

this suggestion drew widespread support from submitters. Several also suggested 6.67 

that judges should sign off the endorsements, to ensure that they adequately 
reflect the terms of the order.

101 information provided by email from mark Stokes, Sheriff, South australia, dated 16 march 2009.

102 http://www.scotcourts.gov.uk/current/court_announcements.asp (accessed 1 July 2009).

103  email from elizabeth cutting, public information Officer, Supreme court, edinburgh,  
dated 14 march 2009.
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Chapter 6:  Jur isdict ion,  appeals  and orders

this is not a matter that is suited to being dealt with by a statutory provision.  6.68 

it may be that the judiciary consider it more appropriate to include some  
standard form suppression orders for use in unexceptional cases in the judicial 
Bench Books. 

6.69 Where a permanent order is made for suppression of evidence or submissions 
under section 138(2)(a) or (b), the act permits the court to review the order at 
any time.104 However, there is no similar statutory power of review for orders 
for suppression of name under section 140. there is no apparent reason for the 
distinction. in practical terms in the High court it may not matter: in R v Burns, 
the High court held that there is inherent jurisdiction to review a witness name 
suppression order, whether that order has been made under section 138 or 
140.105 However, the district court does not have jurisdiction to discharge  
or review a final suppression order, in the absence of statutory authority.106  
in our view the powers set out in the legislation to review orders for the 
suppression of name or evidence should be consistent. there was widespread 
support for this view from submitters. 

the criminal Law committee suggested that introducing such a power  6.70 

in relation to section 140 might pose problems for judicial comity as it  
might allow one district court judge to overturn the decision of another. 
However, the district court already has this power of review under section 
138(2)(a) or (b): we are only proposing that the powers should be consistent. 
Such a power is highly unlikely to be exercised unless there has been a change 
of circumstances.

Recommendation

The same legislative right of review should apply to the courts’ powers to R25 
review orders for the suppression of name and evidence.

104 criminal Justice act 1985, s138(4)(c). 

105 R v Burns (23 august 2000) Hc aKLd t991986, chambers J, paras 25 – 26.

106 Wilson & Horton Ltd v District Court at Otahuhu [2000] dcr 265.
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Chapter 7 
Publication  
and the Internet

Challenges posed by the Internet

in the issues paper, we discussed how far the existence of material on the 7.1 

internet, or the risk of its publication on websites, should affect orders made by 
the courts.

in a submission in response to the issues paper, Judge Harvey described some 7.2 

of the challenges posed by internet based information to the justice process:

the information is constantly available and may, even if with some difficulty,  ·
invariably be located;
the information retains its “fresh” quality; ·
in criminal investigations in particular, the information will be of a developing  ·
nature based upon reports as investigation progresses. although the evidence 
at court presents the final picture, the “colour” of that evidence could be 
affected by reference to developing investigation information;
internet based information challenges the  · practical obscurity that has 
previously been a characteristic of traditional news media – electronic 
information on the internet is readily available, and easily searchable,  
as opposed to hard copy information held in a central location, and searchable 
only in limited ways;
internet based information also challenges the  · partial obscurity that has 
previously characterised traditional news media, whereby the information 
was at some stage in the public arena, but is subsequently remembered only 
in part, with the details rendered obscure; 
the information may be quickly relocated to a vast number of websites. ·

to these we add another feature: because the internet allows anyone to  7.3 

be a publisher of information, information may be widely published, copied and 
further published on the internet even if it is inaccurate or unreliable.  
While inaccuracy is not a problem confined to the internet, the speed of 
dissemination of information on the internet means that inaccurate information, 
once published, may be almost impossible to correct.

internet 
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Chapter 7:  Publ icat ion and the Internet

these features have some specific results for the justice system, particularly  7.4 

in relation to the risk of prejudice to a fair trial. in the past, where publicity 
about a trial took place in the traditional print, radio and television media,  
the effect of that publicity on potential jurors could be diluted by the passage of 
time, and by practical and partial obscurity. today, such publicity remains as 
fresh and available the day before a trial starts as it was a year earlier.

in the issues paper, we asked for views as to whether the risk of jurors obtaining 7.5 

information about an accused or a trial on the internet suggests the need for 
greater use of pre-trial suppression orders. almost all submitters who responded 
to this question said no; one submitted that this should be a question for the 
judge in each case.

in our view, the longevity of information on the internet may well require the 7.6 

court in a given case to think differently about the risk of prejudice to a fair trial 
when making orders for suppression of evidence. in some cases it may provide 
a greater reason to suppress evidence where there is a risk of prejudice to a fair 
trial, as the court can no longer rely on the passage of time to remove the details 
from the minds of potential jurors. However, we agree that this should be a 
question for the judge in each case, rather than suggesting a general need  
for greater use of pre-trial suppression orders. as the court of appeal noted in 
R v B,107 there is no simple and fool-proof way for a trial judge to address the 
availability on the internet of prejudicial material about the defendant.

the speed with which information can be posted on the internet from a remote 7.7 

location may also require counsel and judges to think differently about the timing 
of applications for orders for suppression. 

Research by jurors

many of the concerns voiced about the impact of the internet on trials relate to 7.8 

the question of jurors making their own inquiries generally, rather than  
to concerns about their finding suppressed information on the internet.  
For example, jurors might research matters of evidence, such as information 
about patent cases, or medical issues, or other matters that should be decided 
only on evidence presented to the court. information about previous convictions 
of a defendant may appear from earlier news articles or on other websites.  
in R v Harris, court officers found pages printed from a united States internet 
site in the jury room. the information described “beyond reasonable doubt”  
and “burden of proof” in a way that did not reflect New Zealand law.108  
None of this information would have been any less readily available by increased 
use of suppression orders.

as the issues paper explained, the view expressed by the New Zealand courts 7.9 

in recent cases has been that in their experience jurors, faced with the actuality 
of trial, focus on the evidence presented to them in court and conscientiously 

107 R v B [2008] NZca 130 para 79.

108 R v Harris [2006] NZca 273. this was despite the Judge having advised the jury that they were not to 
research any of the topics that arose in the trial, particularly not on the internet. the Judge issued a 
further warning in strong terms to the jury when the material was found. the court of appeal rejected 
an argument that the subsequent conviction of the appellant was unsafe because of juror misconduct.
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approach their task including following judicial directions.109 if it becomes 
apparent that this confidence is misplaced, that raises wider questions about the 
jury process that cannot be resolved by generally increasing the use of pre-trial 
suppression orders. 

One option raised in submissions was the possibility of making it a criminal offence 7.10 

for jurors to conduct their own research. We note that juror research and 
investigations has been a serious criminal offence in New South Wales since 2004.110 
in a recent consultation paper, the New South Wales Law reform commission 
noted that the criminalisation of juror misconduct applied for nine of the ten trials 
reviewed in a New South Wales pilot jury study, but it did not alter the attitudes of 
the jurors who agreed that extra-curial investigations could be very acceptable,  
nor did it stop a juror who was reported by a respondent to have brought inadmissible 
material into the jury room. However the Law reform commission found it notable 
that in only three of the ten trials in the study did the trial judge tell the jury that it 
was a crime to engage in private investigations and research.111 

the question of criminalisation of juror misconduct raises wider issues that 7.11 

would require close consideration, such as whether it is desirable to penalise 
people for conduct in the performance of a civic duty. these issues should be 
considered in the context of jury trials generally if it becomes apparent that such 
an investigation is necessary, rather than in relation to suppression of names 
and evidence.

Options for controlling publication on the Internet

in the issues paper we asked whether the courts should be able to impose 7.12 

suppression orders directed solely at the internet, and if so, how such orders 
should be framed. most submitters answered no to this question. in our view, 
there is currently no reason a judge cannot impose an order directed solely at 
the internet, but we are hard-pressed to envisage a situation in which such an 
order would be appropriate. if the information is sufficiently prejudicial to 
warrant suppression on the internet, why not make a more general order?  
there is also the problem of the increasing degree of overlap between traditional 
media and the internet, and the resulting risk that if suppression orders are 
directed only at the internet, the same information published in traditional 
media might be inadvertently published on the internet.

Other practical steps have been proposed, such as proactive monitoring of the 7.13 

internet by court officials to see whether prejudicial material is available on  
the internet during a trial.112 Steps could then be taken to have the offending 
material removed, either by requests to moderators, or by a more formal take 
down process.

109 Solicitor-General v Fairfax & Anor (10 October 2008) Hc WgN civ 2008-485-000705, randerson and 
gendall JJ, para 131.

110 Jury act 1977 (NSW) s 68c: “(1) a juror for the trial of any criminal proceedings must not make an 
inquiry for the purpose of obtaining information about the accused, or any matters relevant to the trial, 
except in the proper exercise of his or her functions as a juror” maximum penalty: 50 penalty units or 
imprisonment for 2 years, or both. the section commenced in december 2004.

111 New South Wales Law reform commission Jury Directions (consultation paper 4, Sydney, 2008)  
para 5.34.

112 http://www.medialawjournal.co.nz/?p=289 (accessed 31 July 2009).
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Chapter 7:  Publ icat ion and the Internet

Removing information in breach of an order

Where a suppression order is breached and suppressed material is made available 7.14 

on the internet, most submitters considered that there should be a statutory 
obligation on service providers or content hosts who become aware that they are 
carrying or hosting an offending publication to take steps within their means to 
prevent the material from being further published. However, several submitters 
noted that while they supported an obligation requiring service providers or 
content hosts to remove offending material from sites they host, it would be 
impractical to require them to prevent further publication by others.

One suggestion was that there should be a “notice and take down” procedure, 7.15 

requiring providers to expeditiously remove or disable access to material on their 
systems or networks when they are notified that the material is in breach of a 
suppression order.

We recommend that where an internet service provider or content host becomes 7.16 

aware that they are carrying or hosting information that they know is in breach 
of a suppression order, it should be an offence for them to fail to remove the 
information or to fail to block access to it as soon as reasonably practicable.

Recommendation

Where an internet service provider or content host becomes aware that they R26 
are carrying or hosting information that they know is in breach of a suppression 
order, it should be an offence for them to fail to remove the information or to 
fail to block access to it as soon as reasonably practicable.

7.17 in the issues paper we asked whether “publication” should be defined in 
legislation. the courts have said that publication involves publicly disclosing or 
putting material in the public arena.113 it is not restricted to publication in the 
news media.114 We set out our view that as a matter of policy, publication in  
the context of the criminal Justice act 1985 should include word of mouth 
communications. We asked whether the legislation should define more clearly 
what publication means. a statutory definition would have the advantage of legal 
clarity and certainty, but it may extend the ambit of the offence too far. Submitters 
were divided as to whether a statutory definition should be included, and equally 
divided as to whether such a definition should include passing information by 
word of mouth.

We do not recommend including a statutory definition of publication: in our 7.18 

view it may create more problems than it solves. it would be preferable to leave 
it to the courts to make decisions on a case by case basis, taking a robust approach 
to the meaning of publication in situations which are clearly not intended to be 
captured by the act. 

113 Solicitor-General v Smith [2004] 2 NZLr 540.

114 Television New Zealand v Department of Social Welfare [1990] 6 FrNZ 303, 305.

meAning oF 
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7.19  the in-court media coverage guidelines 2003 apply to all proceedings in the 
court of appeal, the High court, and the district court.115 their express purpose 
is to ensure that applications for in-court media coverage are dealt with 
expeditiously and fairly and that so far as possible like cases are treated alike. 
the guidelines do not have legislative force, but they are often applied as if they 
were rules. 

in the issues paper, we asked whether the guidelines should be given greater 7.20 

force and effect, by way of rules or regulations. Submissions suggested that by 
and large the guidelines are effective in their current form, and although there 
was some support for formalising them by way of rules, several submitters 
suggested that the success of the guidelines has been due in part to their  
non-binding nature, where the question of filming remains at the discretion of 
the presiding judge.

We received some detailed comments from submitters as to matters that they 7.21 

think could be dealt with differently by the guidelines. We have passed those 
suggestions on for consideration by the media in courts committee that oversees 
the operation of the guidelines. We do not make any recommendations for 
change to the content or status of the guidelines.

Section 141

Section 141 of the criminal Justice act 1985 provides exceptions to suppression 7.22 

orders that are necessary to ensure that the suppression of an individual’s name 
does not impede the functioning of the justice system in relation to that 
individual. Nothing in sections 138 to 140 prevents the police publishing or 
requesting the publication of the name of any person who has escaped from 
custody or failed to appear in court, if the publication is intended to help in the 
recapture or arrest of the person.

there are also exceptions for the publication of the name or identifying 7.23 

particulars of any person or the details of the offences charged when that 
publication is made to anyone assisting with the administration of the sentence 
imposed on the person, or with his or her rehabilitation, or to members of  
the police, or officers or employees of the department of corrections or of the 
department for courts, who require the information for their official duties. 

No concerns were raised during submissions or consultation about this provision. 7.24 

We recommend that a similar provision be set out in the new legislation.

Recommendation

The provisions of section 141 of the Criminal Justice Act 1985 should be carried R27 
forward into the new legislation.

115 http://www.justice.govt.nz/media/media-information/in-court-media-coverage-guidelines (accessed 10 
October 2009). the guidelines resulted from a pilot project approved by the courts consultative 
committee which began in 1995. 
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Chapter 8:  Contempt,  offences and penalt ies

Chapter 8 
Contempt, offences 
and penalties

Issues

 Section 138(8) of the criminal Justice act 1985 provides that a breach or evasion 8.1 

of an order excluding persons from the proceedings made under section 138(2)(c) 
may be dealt with as a contempt of court. in the issues paper, we suggested that 
section 138(8) operates to ensure that the district court can deal effectively and 
immediately with a breach of an order to clear the court. We asked whether it was 
necessary, given that sections 401 of the crimes act 1961 and 206 of the Summary 
proceedings act 1957 appear to cover the situation envisaged by section 138(8).

Section 206 of the Summary proceedings act 1957 provides:8.2 

Contempt of Court if any person—

(a) Wilfully insults a district Court Judge or Justice or Community magistrate  
or any witness or any officer of the Court during his sitting or attendance in Court,  
or in going to or returning from the Court; or

(b) Wilfully interrupts the proceedings of a Court or otherwise misbehaves in Court; or

(c) Wilfully and without lawful excuse disobeys any order or direction of the Court in 
the course of the hearing of any proceedings,—

any constable or officer of the Court, with or without the assistance of any other person, 
may, by order of the district Court Judge or Justice or Community magistrate, take the 
offender into custody and detain him until the rising of the Court, and the district Court 
Judge or Justice or Community magistrate may, if he thinks fit, by warrant under his 
hand, order that the offender be committed to prison for any period not exceeding  
3 months, or order the offender to pay a fine not exceeding $1,000 for each offence.

Section 401 of the crimes act 1961 provides:8.3 

Contempt of court (1) if any person—

(a) assaults, threatens, intimidates, or wilfully insults a Judge, or any Registrar,  
or any officer of the court, or any juror, or any witness, during his sitting or attendance 
in court, or in going to or returning from the court; or

contempt
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(b) wilfully interrupts or obstructs the proceedings of the court or otherwise misbehaves 
in court; or

(c) wilfully and without lawful excuse disobeys any order or direction of the court in 
the course of the hearing of any proceedings—

any constable or officer of the court, with or without the assistance of any other 
person, may, by order of the Judge, take the offender into custody and detain him 
until the rising of the court.

(2) in any such case as aforesaid, the Judge, if he thinks fit, may sentence the offender 
to imprisonment for any period not exceeding 3 months, or sentence him to pay  
a fine not exceeding $1,000 for every such offence; and in default of payment of  
any such fine may direct that the offender be imprisoned for any period not exceeding 
3 months, unless the fine is sooner paid.

(3) Nothing in this section shall limit or affect any power or authority of the court  
to punish any person for contempt of court in any case to which this section does  
not apply.

We also asked whether the criminal Justice act 1985 should provide expressly 8.4 

for breaches of other orders made under sections 138 – 140 to be treated as 
contempt of court. Our preliminary view was that it would be better in the 
interests of certainty to continue to treat breaches of these orders by way of 
specific offence provisions, rather than bringing statutory contempt provisions 
into the picture.

Is section 138(8) necessary?

in its submission, the criminal Law committee of the New Zealand Law Society 8.5 

suggested there were two possible interpretations of section 138(8). the first is 
that it could be taken as a statutory award of a power to treat as a contempt a 
breach of section 138(2)(c) by giving the court an open ended power to punish 
the contempt along the lines of a superior court exercising inherent jurisdiction. 
thus a contempt under section 138(2)(c) could in theory invoke a greater 
penalty than a contempt under section 206 of the Summary proceedings act 
1957 or section 401 of the crimes act 1961.

the second interpretation is that section 138(8) is intended to work in 8.6 

conjunction with section 206 and section 401. We agree with the committee’s 
conclusion that this interpretation makes the most sense.

in our view, section 206 of the Summary proceedings act 1957 and section 401 8.7 

of the crimes act 1961 apply to breaches of section 138(2)(c) in any event. 
Section 138(8) is not necessary, other than acting as a reminder to the judge that 
there is power to take immediate action against a person who breaches an order 
to clear the court. We recommend that section 138(8) should be repealed and 
not replaced.
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Chapter 8:  Contempt,  offences and penalt ies

Are further statutory contempt powers required?

the statutory contempt powers set out in section 206(c) of the Summary 8.8 

proceedings act 1957 and section 401(1)(c) of the crimes act 1961 are confined 
to breaches of court orders that occur “in the course of the hearing of any 
proceedings”. Our reading of these provisions is that they are therefore confined 
to matters that occur in court, during the hearing. they could not be used to deal 
with breaches of a suppression order that occur before or after the trial,  
nor could they be used during the trial to deal with breaches of suppression 
orders that occur outside the court room (for example, breach of a name 
suppression order by publication in a newspaper).

Some of these breaches may still amount to common law contempt. a breach of 8.9 

a district court suppression order could be brought before the High court in its 
supervisory jurisdiction.

the criminal Law committee of the New Zealand Law Society submitted that 8.10 

the district court, at least in its indictable jurisdiction, should have the power 
to deal with breaches of suppression orders as contempt of court, and that a 
statutory framework should be enacted to allow for this. 

However, most submitters did not consider that there should be further statutory 8.11 

contempt powers to deal with breaches of suppression orders. 

We agree that the present framework creates some inconsistencies between the 8.12 

powers of the district court in its indictable jurisdiction and the High court. 
However, we are not convinced that these warrant the creation of a new statutory 
contempt framework. We consider it would be preferable to continue to deal 
with breaches of suppression orders by way of specific offence provisions,  
with the exception of breaches of an order to clear the court, where adequate 
statutory contempt powers already exist.

Assaults and threats

Section 206(a) of the Summary proceedings act 1957 provides that a person 8.13 

may be detained, and imprisoned or fined if he or she “wilfully insults” a district 
court judge, justice, community magistrate, witness or any officer of the court. 
Section 401(1)(a) of the crimes act 1961 provides for the same result if a person 
“assaults, threatens, intimidates or wilfully insults” a judge, registrar, an officer 
of the court, any juror or any witness.

in its submission, the criminal Law committee of the New Zealand Law Society 8.14 

noted that there appears to be no sound reason for the differences between 
section 206(a) of the Summary proceedings act 1957 and section 401(1)(a) of 
the crimes act 1961.

assault and threats are offences that may be prosecuted and, if proved, punished 8.15 

under the criminal law. We believe it would be preferable for those matters to 
be dealt with by the ordinary criminal process, rather than by way of contempt. 
the terms of section 401(1) would allow a person who assaults a juror,  
for example, to be taken into custody, imprisoned or fined without the benefit 
of a trial or any of the other protections that would attach if he or she were 
charged under the criminal law. 
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We recommend that sections 206(a) of the Summary proceedings act 1957 and 8.16 

section 401(1)(a) of the crimes act 1961 should be replaced by a provision in 
the new criminal procedure Bill, drafted in terms of section 206(a), rather than 
section 401(1)(a).

Recommendation

section 138(8) of the Criminal Justice Act 1985 should be repealed and  R28 
not replaced.

Recommendation

sections 206(a) of the summary Proceedings Act 1957 and section 401(1)(a) of R29 
the Crimes Act 1961 should be replaced by a provision in the new Criminal 
Procedure Bill, drafted in terms of section 206(a), rather than section 401(1)(a).

Strict liability

 a person who breaches a suppression order imposed under sections 138 – 140 8.17 

of the criminal Justice act 1985 commits an offence of strict liability.  
that means that the offence will be proved unless the defendant can show,  
on the balance of probabilities, that he or she acted honestly and with due 
diligence.116 in other words, if there is a publication which is prima facie in 
breach of one of the sections, has the defendant taken all care that a reasonable 
person would take in the circumstances?117 

 most submitters considered that breaching a suppression order should continue 8.18 

to be an offence of strict liability. We agree with this view: it allows the provisions 
to operate without being defeated by difficulties of enforcement, while leaving 
open a defence of total absence of fault. 

in the issues paper we discussed the possibility of creating a system of  8.19 

tiered offences and matching penalties, to cover both unintentional and 
intentional breaches of suppression orders. However, we recommend that rather 
than establishing tiered offences, which requires the court to consider culpability 
as an essential element of the offence, it would be preferable to simply increase 
the available penalties and leave culpability to be taken into account by the 
sentencing judge. if there is a dispute as to whether a breach was intentional  
or not, this could be dealt with by way of a disputed facts hearing at the time  
of sentencing.

Recommendation

Breaches of suppression orders should continue to be strict liability offences, R30 
so that the offence will be proved unless the defendant can show, on the 
balance of probabilities, that he or she acted with total absence of fault.

116 Police v News Media Auckland Ltd [1998] dcr 134.

117 Karam v Solicitor-General (20 august 1999) Hc aKL ap 50/98, gendall J, 7.

oFFences
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Chapter 8:  Contempt,  offences and penalt ies

8.20 Section 140 of the criminal Justice act 1985 empowers a judge to make an order 
prohibiting the publication of the name, address or occupation of a person, or of 
any particulars likely to lead to that person’s identification. Section 140(5)  
of the criminal Justice act 1985 makes it an offence to commit a breach of any 
order made under section 140, or to evade or attempt to evade any such order.

While judges are empowered to specifically prohibit publication of identifying 8.21 

particulars, it is common for an order under section 140 to simply prohibit the 
publication of the name of the person. in that case it is an offence to publish the name 
or “to evade or attempt to evade the order”. it is unclear exactly what this means. 

concerns were raised about “jigsaw identification” in submissions and consultation. 8.22 

the press council noted that where different media outlets describe an accused by 
small but differing features, the combined effect may build up a picture which allows 
the public to identify the person. can any one media outlet be said to have breached 
the order? can any one outlet be said to have attempted to evade the order?

Before 1985, the statutory formulation under section 46 of the criminal Justice 8.23 

act 1954 did not include reference to evading or attempting to evade an order. 
instead, where the publication of any person’s name was prohibited, it was not 
lawful to publish that person’s name, or any name or particulars likely to lead to 
their identification. 

We consider that using a similar statutory formulation in relation to name 8.24 

suppression offences will help reduce the risk of jigsaw identification.  
if a name is suppressed, it should be unlawful to publish that person’s name,  
or any particulars that are likely (either alone or in conjunction with other 
information already in the public domain) to lead to the person’s identification.

We acknowledge that this may mean that the media need to consider the way  8.25 

in which they report cases involving name suppression even more carefully.  
as at present, any person charged with breaching an order will have a defence 
if he or she acted honestly and with due diligence.

Recommendation

Where a name is suppressed, it should be unlawful to publish that name,  R31 
or any particulars that are likely (either alone or in conjunction with other 
information already in the public domain) to lead to the person’s identification.

8.26 the penalties for a breach of an order under sections 138 – 140 vary:

a person who breaches, evades or attempts to evade an order made under (a) 
section 138(2)(a) or (b) or section 140, or who publishes a name or particular 
in contravention of section 139(1) or (2), is liable on summary conviction 
to a fine not exceeding $1000.
a breach, evasion or attempted evasion of an order under section 138(2)(c) (b) 
may be dealt with as a contempt of court. this means that the maximum 
penalties are three months imprisonment or a fine of $1000.118

118 crimes act 1961, s 401.

“j igsAw  
identiFicAtion”

penAlties
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the penalties for a breach of section 139a(1) of the act differ depending (c) 
on whether the party in breach is an individual or a body corporate.  
an individual is liable on summary conviction to a term of imprisonment 
not exceeding three months, or to a fine of up to $1000. a body corporate is 
liable to a fine not exceeding $5000.

the difference in the penalties available under section 139a of the act may be 8.27 

attributed to the fact that section 139a was inserted into the act by an 
amendment in 1989, and reflected an earlier distinction between offences by 
individuals and bodies corporate which appeared in the children and Young 
persons act 1974.119 the other penalty provisions have not been amended since 
1985. Name suppression provisions in other, more recent, legislation carry much 
heavier penalties.120 

Adequacy of penalties

 We consider that the present penalties are inadequate, and should be increased. 8.28 

in 2008, the High court urged parliament to consider a substantial increase in 
the fines available for breaches of a suppression order, so that prosecution of 
offenders was a meaningful deterrent.121

in the issues paper, we recommended that penalties for breaches of suppression 8.29 

orders should be consistent with those set out in clause 171 of the Search and 
Surveillance powers Bill, which at that time provided for penalties of $10,000 
for an individual and $50,000 for a body corporate for disclosing information 
acquired through search or surveillance, other than in accordance with a duty. 
those penalties have now been increased in the Search and Surveillance Bill 
subsequently introduced into parliament to allow for six months imprisonment 
in the worst class of case, or $100,000 in the case of a body corporate.

We recommend that the maximum penalty for breaches of suppression orders 8.30 

should be six months imprisonment, or $100,000 in the case of a body corporate. 
the maximum would be directed at a knowing breach, which is part of a pattern 
of similar conduct, having major ramifications for the administration of justice, 
for example resulting in the abandonment of a number of trials.

as we noted in the issues paper, if the penalties for a breach of suppression 8.31 

orders are increased, the case for a reliable and up to date register of  
suppression orders to allow journalists to confirm the terms and duration of the 
order becomes even more compelling.

Recommendation

The penalties for breaches of suppression orders should be increased to the R32 
level proposed in clause 171 of the search and surveillance Bill 2008.

119 Section 139a was inserted by section 454(1) of the children, Young persons, and their Families act 1989.

120 For example, under section 95 of the Health practitioners competence assurance act 2003, the penalty 
for publishing a suppressed name is $10,000. under section 263 of the Lawyers and conveyancers act 
2006, the relevant penalty is $25,000.

121 Solicitor-General v Fairfax (New Zealand Ltd) & Anor (10 October 2008) Hc WgN civ 2008-485-
000705, randerson and gendall JJ, para 138.
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Chapter 8:  Contempt,  offences and penalt ies

8.32 in the issues paper we noted that both judges and reporters had suggested that 
it would be useful to consider how name suppression applies where a person has 
been offered diversion by the police. Name suppression is not automatic in cases 
of diversion, although the fact that an offender is undertaking a police diversion 
scheme, or has successfully undertaken a diversion scheme so that the charge 
has been withdrawn, is a factor to be taken into account in determining whether 
a suppression order should be granted under section 140.

there was little support in submissions for a legislative amendment to the effect 8.33 

that name suppression should follow automatically on diversion. We adhere to 
the view expressed in the issues paper that publication does not defeat the aims 
of diversion in every case. Questions of permanent name suppression following 
diversion should be considered on a case by case basis. We recommend that 
suppression should not follow automatically on completion of diversion.

Recommendation

suppression should not follow automatically on completion of diversion.R33 

8.34 in the issues paper, we set out the view that while it may have administrative 
advantages, the registrar’s current power under section 36(1B) of the Summary 
proceedings act to make a permanent order under section 140 of the criminal 
Justice act where an information has been withdrawn and the informant agrees 
to the making of the order is misconceived. the reasons are the same as those set 
out at paragraph 6.3: the informant in this situation has no interest in the decision, 
and in practice the police usually take a neutral position on the application, rather 
than consenting. We recommend that section 36(1B) of the Summary proceedings 
act 1957 should be repealed. Where issues of permanent name suppression arise 
upon the withdrawal of a charge, the matter should be referred to a judge.

Recommendation

section 36(1B) of the summary Proceedings Act 1957 should be repealed. R34 

8.35 Section 66 of the Land transport act 1998 provides that, unless for special 
reasons the court thinks fit to order otherwise, the power to prohibit the 
publication of the names of accused persons or of reports or accounts of their 
arrest, trial, conviction, or sentence conferred on a court by sections 138 or 140 
of the criminal Justice act 1985, or by any other enactment, is not exercisable 
in the case of a person who is convicted of an offence against any of sections 56 
to 62.122 Special reasons can attach to the offender as well as to the offence.

122 these offences are: s 56 – contravention of specified breath or blood-alcohol limit; s57 – contravention 
of specified breath or blood-alcohol limit by person younger than 20; s 58 – contravention of s12  
(persons not to drive while under influence of alcohol or drugs); s 59 – failure or refusal to remain at 
specified place or to accompany enforcement officer; s 60 – failure or refusal to permit blood specimen 
to be taken; s 61 – person in charge of motor vehicle causing injury or death; s 62 – causing injury or 
death in circumstances to which section 61 does not apply. From 1 december 2009, these offences will 
also include s 57a (driving while impaired and with blood that contains evidence of use of controlled 
drugs or prescription medicine) – Land transport amendment act 2009, s 7.

diversion

registrAr’s 
powers

Alcohol or 
drug-relAted 
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 the threshold created by section 66 is high: something out of the ordinary  8.36 

or even exceptional is required.123 in the issues paper we queried the singling 
out of these offences for special treatment in relation to name suppression.  
in submissions, the criminal Law committee of the New Zealand Law Society 
asked why other, more serious, offences are not given a similar priority.

We have now proposed that the grounds for name suppression should be specified 8.37 

in the legislation, and that ordinary or even undue hardship to the accused will 
not be enough to justify name suppression. this should render section 66 of the 
Land transport act 1998 unnecessary in most of the circumstances in which it 
is currently used, as it will require the accused to cross a similarly high threshold. 
there may be rare cases in which section 66 would set a higher standard –  
for example if an application for name suppression is granted on the grounds of 
undue hardship to a victim, but in our view, in such cases the higher threshold 
set by section 66 is inappropriate.

Recommendation

offences under section 56 to 62 of the Land Transport Act 1998 should not R35 
be treated differently in name suppression terms than other offences.

123 Croad v Hughes (1994) 12 crNZ 364, Ferris v Police (28 November 2007) Hc iNv cri-2007-425-41, 
chisholm J.
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Appendix:  Cr iminal  Just ice Act 1985

Appendix 
Criminal Justice  
Act 1985

138 Power to clear court and forbid report of proceedings

Subject to the provisions of subsections (2) and (3) of this section and of any (1) 
other enactment, every sitting of any court dealing with any proceedings in 
respect of an offence shall be open to the public.

Where a court is of the opinion that the interests of justice, or of public morality, (2) 
or of the reputation of any victim of any alleged sexual offence or offence of 
extortion, or of the security or defence of New Zealand so require, it may make 
any one or more of the following orders:

an order forbidding publication of any report or account of the whole or (a) 
any part of—

the evidence adduced; or(i) 
the submissions made:(ii) 

an order forbidding the publication of the name of any witness or witnesses, (b) 
or any name or particulars likely to lead to the identification of the witness 
or witnesses:
Subject to subsection (3) of this section, an order excluding all or any persons (c) 
other than the informant, any police employee, the defendant, any counsel 
engaged in the proceedings, and any officer of the court from the whole or 
any part of the proceedings.

the power conferred by paragraph (c) of subsection (2) of this section shall not, (3) 
except where the interests of security or defence so require, be exercised so as 
to exclude any accredited news media reporter.

an order made under paragraph (a) or paragraph (b) of subsection (2) of  (4) 
this section—

may be made for a limited period or permanently; and(a) 
if it is made for a limited period, may be renewed for a further period or (b) 
periods by the court; and 
if it is made permanently, may be reviewed by the court at any time.(c) 
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the powers conferred by this section to make orders of any kind described in (5) 
subsection (2) of this section are in substitution for any such powers that a court 
may have had under any inherent jurisdiction or any rule of law; and no  
court shall have power to make any order of any such kind except in accordance 
with this section or any other enactment.

Notwithstanding that an order is made under subsection (2)(c) of this section, (6) 
the announcement of the verdict or decision of the court (including a decision 
to commit the defendant for trial or sentence) and the passing of sentence shall 
in every case take place in public; but, if the court is satisfied that exceptional 
circumstances so require, it may decline to state in public all or any of the facts, 
reasons, or other considerations that it has taken into account in reaching its 
decision or verdict or in determining the sentence passed by it on any defendant.

every person commits an offence and is liable on summary conviction to a fine (7) 
not exceeding $1,000 who commits a breach of any order made under paragraph 
(a) or paragraph (b) of subsection (2) of this section or evades or attempts to 
evade any such order.

the breach of any order made under subsection (2)(c) of this section, or any (8) 
evasion or attempted evasion of it, may be dealt with as contempt of court.

Nothing in this section shall limit the powers of the court under sections 139 (9) 
and 140 of this act to prohibit the publication of any name.

139 Prohibition against publication of names in specified sexual cases

(1aa) the purpose of this section is to protect persons upon or with whom an offence 
referred to in subsection (1) or subsection (2) has been, or is alleged to have 
been, committed.

No person shall publish, in any report or account relating to any proceedings (1) 
commenced in any court in respect of an offence against any of sections 128 to 
142a of the crimes act 1961, or in respect of an offence against section 144a 
of that act, the name of any person upon or with whom the offence has been or 
is alleged to have been committed, or any name or particulars likely to lead to 
the identification of that person, unless—

that person is of or over the age of 16 years; and(a) 
the court, by order, permits such publication.(b) 

(1a)  However, the court must make an order referred to in subsection (1)(b), permitting 
any person to publish the name of a person upon or with whom any offence 
referred to in subsection (1) has been or is alleged to have been committed, or any 
name or particulars likely to lead to the identification of that person, if—

that person—(a) 
is aged 16 years or older (whether or not he or she was aged 16 years or (i) 
older when the offence was, or is alleged to have been, committed); and
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Appendix:  Cr iminal  Just ice Act 1985

applies to the court for such an order; and(ii) 
the court is satisfied that that person understands the nature and effect of (b) 
his or her decision to apply to the court for such an order.

(2)  No person shall publish, in any report or account relating to proceedings in 
respect of an offence against section 130 or section 131 of the crimes act 1961, 
the name of the person accused or convicted of the offence or any name or 
particulars likely to lead to the person’s identification.

(2a)  However, a court must order that any person may publish the name of a person 
convicted of an offence against section 130 or section 131 of the crimes act 1961, 
or any name or particulars likely to lead to the person’s identification, if—

the victim (or, if there were 2 or more victims of the offence, each victim) (a) 
of the offence—

is aged 16 years or older (whether or not he or she was aged 16 years or older (i) 
when the offence was, or is alleged to have been, committed); and
applies to the court for such an order; and(ii) 

the court is satisfied that the victim (or, as the case requires, each victim)  (b) 
of the offence understands the nature and effect of his or her decision to 
apply to the court for such an order; and
No order or further order has been made under section 140 prohibiting the (c) 
publication of the name, address, or occupation, of the person convicted of 
the offence, or of any particulars likely to lead to that person’s identification.

(2B)  an order made under subsection (2a) in respect of the name of a person, or of 
any name or particulars likely to lead to the identification of a person, ceases to 
have effect if—

the person applies to a court for an order or further order under section  (a) 
140 prohibiting the publication of his or her name, address, or occupation, 
or of any particulars likely to lead to his or her identification; and 
the court makes the order or further order under section 140.(b) 

every person commits an offence and is liable on summary conviction to a fine (3) 
not exceeding $1,000 who publishes any name or particular in contravention of 
subsection (1) or subsection (2) of this section.

139A Protection of identity of children called as witnesses in criminal proceedings

Subject to subsection (2) of this section, no person shall publish, in any report (1) 
of any criminal proceedings in any court, the name of any person under the age 
of 17 years who is called as a witness in those proceedings or any particulars 
likely to lead to the identification of that person.

Nothing in subsection (1) of this section prevents the publication of the name (2) 
of the defendant or the nature of the charge.

every person who acts in contravention of subsection (1) of this section commits (3) 
an offence and is liable on summary conviction,—

in the case of an individual, to imprisonment for a term not exceeding  (a) 
3 months or to a fine not exceeding $1,000:
in the case of a body corporate, to a fine not exceeding $5,000.(b) 

80 Law Commiss ion Report 



140 Court may prohibit publication of names

except as otherwise expressly provided in any enactment, a court may make an (1) 
order prohibiting the publication, in any report or account relating to any 
proceedings in respect of an offence, of the name, address, or occupation of the 
person accused or convicted of the offence, or of any other person connected 
with the proceedings, or any particulars likely to lead to any such person’s 
identification.

any such order may be made to have effect only for a limited period, whether (2) 
fixed in the order or to terminate in accordance with the order; or if it is not so 
made, it shall have effect permanently.

if any such order is expressed to have effect until the determination of an  (3) 
intended appeal, and no notice of appeal or of application for leave to appeal is 
filed or given within the time limited or allowed by or under the relevant enactment, 
the order shall cease to have effect on the expiry of that time; but if such a notice 
is given within that time, the order shall cease to have effect on the determination 
of the appeal or on the occurrence or non-occurrence of any event as a result of 
which the proceedings or prospective proceedings are brought to an end.

the making under this section of an order having effect only for a limited period (4) 
shall not prevent any court from making under this section any further order 
having effect either for a limited period or permanently.

(4a) When determining whether to make any such order or further order in respect 
of a person accused or convicted of an offence and having effect permanently,  
a court must take into account any views of a victim of the offence, or of a parent 
or legal guardian of a victim of the offence, conveyed in accordance with section 
28 of the victims’ rights act 2002.

every person commits an offence and is liable on summary conviction to a fine (5) 
not exceeding $1,000 who commits a breach of any order made under this section 
or evades or attempts to evade any such order.

141 Publication by or at request of Police, etc

Nothing in sections 138 to 140 of this act shall prevent—

the publication by or at the request of any police employee of the name, (a) 
address, or occupation of any person who has escaped from lawful custody 
or has failed to attend any court when lawfully required to do so, or of any 
particulars likely to lead to that person’s identification, if that publication is 
made for the purpose of facilitating that person’s recapture or arrest:
the publication of the name, address, or occupation of any person,  (b) 
or any particulars likely to lead to the identification of any person, or any 
details of the offences charged to—

any person assisting with the administration of the sentence imposed on (i) 
the person or with the rehabilitation of the person; or
any police employee, or any officer or employee of the department of (ii) 
corrections or of the department for courts, who requires the information 
for the purposes of his or her official duties.
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