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FOREWORD In the 24 years since the last full review of New Zealand’s liquor laws much has
changed. Sir George Laking’s Working Party on Liquor reported in October 1986
(the Laking Report). The Working Party’s recommendations formed the basis
of the much liberalised regime established by the Sale of Liquor Act 1989.
The law over the years has not kept pace with changes in society.

Alongside major social and technological changes there have been great advances
in our understanding of alcohol’s effects on the brain and body, and in the
availability of peer-reviewed published research. There is a great deal more in
the current medical and health literature on the effects of alcohol than there was
in 1986. Indeed, the health issue barely rates in the Laking Report.

Of most concern now is the research supporting a causal link between alcohol
intoxication and aggression.! In March 2010, I had the privilege of chairing
a panel of Police Commissioners from Australia and New Zealand in Melbourne.
There was agreement across all jurisdictions that alcohol is the biggest problem
facing police forces. The Chief Commissioner of Victoria, Simon Overland,
described the situation as a case of regulatory failure.

The principle under which we have approached this review is that New Zealanders
live in a free and democratic society. They are subject only to such limitation in
their freedom as can be justified in such a society. They have liberty to behave
as they choose as long as their actions respect the rights of others and are not
contrary to the law. Public policy decisions that are made to restrict activity have
to be justified by strong arguments that it is in the public interest that individuals
and corporations do not exercise their freedom in particular ways. We believe
the recommendations in this report meet that test.

We held meetings and consultations for this project all over New Zealand.
We received more submissions than any other project in the 24-year history
of the Law Commission. We are so grateful to all those who have helped us
with their submissions, their advice and their professional expertise.
In particular, we are grateful to the Alcohol Advisory Council of New Zealand,
New Zealand Police, Ministry of Health and Ministry of Justice, all of whom
played a vital role in our review.

The subject of our report is a social battleground replete with both passions
and prejudices. We have tried to steer a reasonable course around these
policy whirlpools and fashion a report that will address the needs of the society
as a whole.

1 T Babor and others Alcohol: No Ordinary Commodity (OUP, New York, 2010) at 46.
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TERMS OF REFERENCE  To examine and evaluate the current laws and policies relating to the sale,
supply and consumption of liquor in New Zealand.

To consider and formulate for the consideration of Government and Parliament
a revised policy framework covering the principles that should regulate the sale,
supply and consumption of liquor in New Zealand having regard to present and
future social conditions and needs.

To deal explicitly with a number of issues, including:

the proliferation of specific outlets and the effect this has on consumption;

how the licensing system should be structured and who should be responsible
for which aspects of licensing decisions;

revising the licence renewal and fee framework to consider whether risk can
be more appropriately managed and to ensure that the funding of the licensing
and enforcement regime is adequate;

to ensure that unnecessary and disproportionate compliance costs are not
imposed by the licensing system;

the age at which liquor can be purchased;

the responsibility of parents for supervising young members of their family
who drink;

the influence of excise tax on alcohol and how pricing policies can minimise
harm from alcohol consumption;

advertising of liquor and whether there should be restrictions on discounting
alcohol or advertising discounts;

the relationship between the Sale of Liquor Act 1989, the Resource
Management Act 1991 and the Local Government Act 2001;

the relationship between the Sale of Liquor Act 1989 and the liquor-related
offences in the Summary Offences Act 1981;

the application of competition law to the sale of liquor;
the need to ensure the appropriate balance between harm and consumer benefit;
the health effects of alcohol use and the ways to ameliorate these adverse effects;

the effects of alcohol use on the level of offending in the community and
consideration of measures to minimise such offending; and

enforcement issues in relation to liquor, including penalties, bans, measures
to control alcohol related disorder and to deal with intoxicated people,
and methods for preventing the use of fake proof-of-age identification.

To prepare an issues paper for publication and take submissions on it, and to
engage in extensive public consultation.

To prepare a final report, including the proposed new policy framework and
draft legislation, so that people can judge accurately the precise effects of what
is proposed.
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Summary

A new approach
to the regulation
of alcohol

INTRODUCTION

1

In this summary we provide an overview of the Law Commission’s conclusions
and recommendations on the sale, supply and consumption of alcohol in
New Zealand.

Alcohol is a legalised drug with the potential to cause serious harm. We propose
a new policy framework that amounts to a paradigm shift in the regulation of
alcohol compared with the current system. We anticipate there will be
considerable resistance to some of the proposed measures.

The proposals flow from our analysis of the level of alcohol-related harm being
experienced in New Zealand. The New Zealand Police’s conviction that alcohol
misuse is a major contributor to rates of violent offending, including family
violence, in this country, weighed heavily on this review.

New Zealanders have been too tolerant of the risks associated with drinking
to excess. Unbridled commercialisation of alcohol as a commodity in the last
20 years has made the problem worse. New Zealanders now spend an estimated
$85 million a week on alcohol.

The changes we recommend are aimed at curbing alcohol-related harm.
The recommendations amount to a retreat from the most permissive aspects
of the current legal controls on alcohol in New Zealand but they do not amount
to a return to wowserism. Those who do not drink in a risky manner will
be little impacted by the measures we recommend.

In the decade between 1998 and 2008 there was a 9 % increase in per capita
consumption of pure alcohol. This coincided with the lowering of the minimum
purchase age from 20 to 18 years, falling unemployment, sustained economic
growth and yearly fiscal surpluses. The current economic recession, which has
seen the unemployment rate increase to 7.3 %, is likely to be contributing to the
slight decline in consumption seen in the latest alcohol consumption data.

Alcohol in our lives: Curbing the harm
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7 We believe our package of policy recommendations will help reduce the levels
of criminal offending in New Zealand. We note that reducing the harm from
alcohol is one of the four priority areas for cross-government action in addressing
the drivers of crime. The policies will relieve the heavy burden carried by the
New Zealand Police, and should also improve the nation’s health.

8  An integrated package of policies is proposed in this report, the key elements
of which are:
a new Alcohol Harm Reduction Act to replace the Sale of Liquor Act 1989;

increasing the price of alcohol through excise tax increases in order to reduce
consumption;

regulating promotions that encourage increased consumption or purchase
of alcohol;

moving, over time, to regulate alcohol advertising and sponsorship;
increasing the purchase age for alcohol to 20 years;
strengthening the responsibility of parents supplying alcohol to minors;

increasing personal responsibility for unacceptable or harmful behaviours
induced by alcohol;

cutting back the hours licensed premises are open;
introducing new grounds upon which licences to sell alcohol can be declined;

allowing more local input into licensing decisions through local alcohol
policies and District Licensing Committees (the bodies we are recommending
replace District Licensing Agencies);

streamlining the enforcement of the alcohol laws and placing the overall
decision-making in a new Alcohol Regulatory Authority (building on the
existing Liquor Licensing Authority) presided over by District Court judges
especially selected for the task; and

a substantially improved and reorganised system for the treatment of people
with alcohol problems.

9  This report is structured in four parts. Part 1 reviews the case for reducing
alcohol-related harm. Part 2 discusses recommendations for controlling the
supply of alcohol. Part 3 addresses proposals for reducing the demand for alcohol
and Part 4 examines recommendations for limiting alcohol-related problems.
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PART 1: THE The harm

CASE FOR
REDUCING 10 The excessive consumption of alcohol by New Zealanders contributes to a range
ALCOHOL- of serious harms. These harms can be categorised as:

RELATED HARM an array of criminal offences including homicides, assaults, sexual assaults,

domestic violence and public disorder that place heavy and unacceptable
burdens on the New Zealand Police;

the causative contribution that alcohol consumption makes to a long list of
diseases, including alcohol-related cancers, mental health disorders,
dependence, foetal alcohol spectrum disorder, sexually transmitted infections,
and many others;

alcohol poisoning and accidental injury due to intoxication, sometimes
causing death. This includes many cases of death in the home and on the
roads. The Accident Compensation Corporation estimates up to 22 % of the
claims it receives have alcohol as a contributing factor. These injuries place
a heavy burden on the public health system, particularly on the accident and
emergency departments of New Zealand hospitals. Treating disease and
disability to which alcohol contributes places a further heavy load on the
public health system;

the catalogue of harms visited upon third parties as a result of others’ excessive
alcohol consumption. These include many victims of crime, victims of
domestic violence and children whose lives are marred, sometimes before
birth, by their dependence on adults who drink to excess;

the harmful effects on educational outcomes, workplace productivity,
friendships, social life, home life and the financial position of households;’

the public nuisance: litter, glass, noise, the damage and destruction of property
and the costs associated with rectifying these nuisances.

11 It is hard to think of any other lawful product available in our society that
contributes so much to so many social ills. While alcohol misuse is only one of
several risk factors contributing to these harms, alcohol distinguishes itself
because, unlike many other factors associated with crime, injury and social
dysfunction, the harmful use of alcohol is a modifiable risk factor. In other words,
as a society, we can modify our use of alcohol.

12 Balanced against these harms must be the pleasure many people derive from the
consumption of alcohol. Those who drink in a low-risk manner will be little
affected by our proposals. The focus of our proposals is on the excessive
consumption of alcohol, which the evidence tells us is clearly associated with the
heavy burden of acute harms we are experiencing as a society.

1 Ministry of Health Alcohol Use in New Zealand: Key Results of the 2007/08 New Zealand Alcohol and Drug
Use Survey (Wellington, 2009) at XXIV [Alcohol Use Survey 2007/08].
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Law Commission inquiry

13 The significant changes recommended rest on the analysis of harm reached in
our extensive inquiry that began in August 2008. This included the publication
of a 278 page issues paper,? the receipt and analysis of 2,939 submissions on the
paper and more than 50 meetings held around New Zealand from Whangarei to
Invercargill. These consultations, summarised in chapter 1, weave a rich tapestry
of concerns about the problems to which alcohol contributes in our society.

14 The overwhelming message communicated to us is the need for change - indeed
many have advocated drastic change. Not only did our investigations support
the need for change but so, too, do the research findings of scientists, social
scientists and medical researchers around the globe. These research findings now
amount to a formidable body of literature that must inform New Zealand policy.
As a society, we cannot go on pretending that all is well. Such a position can
only be regarded as plausible if both the international and New Zealand research
on alcohol is ignored. Dr Paul Quigley, Consultant Specialist in Emergency
Medicine at Capital and Coast District Health Board, put it this way in his
submission:®

It is clear that some of the interventions with the greatest outcomes are going to be
unpalatable to the general public. Despite overwhelming international evidence that
decreasing excessive alcohol consumption reduces health and social harms, and
improves national economies, many of the key initiatives in this submission, especially
taxation and age elevation, will be subject to the whims of politicians and their need
for votes. Evidence and science must win this battle and | entrust that the Commission
will be forthright in its recommendations to Parliament.

15 The message from the rapidly expanding research base on alcohol is that policy
should follow the evidence.

Drinking behaviour

16 A familiar refrain we heard in our consultations and the submissions is that
moderate drinkers should not be punished for the abuses of a minority.
The statistics in New Zealand tend to give lie to the bald assertion that the
“vast majority of New Zealanders drink responsibly”. Instead they suggest that
the majority of drinkers get drunk occasionally; just over 20 % drink in a
potentially hazardous manner, and about 10 % drink enough to get drunk every
week. Some people may abstain or moderate their drinking during the week and
drink large amounts on the weekend. And many New Zealanders who may
classify themselves as “responsible” drinkers may be among the third whose
daily intake is pushing their risk of dying of an alcohol-related disease or injury
above 1:100. What the figures make clear, is that drinking to intoxication and
drinking large quantities remain dominant features of our drinking culture and
this behaviour is not confined to an aberrant minority.

2 Law Commission Alcohol in Our Lives: An Issues Paper on the Reform of New Zealand’s Liquor Laws
(NZLCIP15, 2009).

3 Submission of Dr Paul Quigley MbChB, FACEM, Emergency Medicine Speciality, Wellington Hospital
(submission dated 29 October 2009) at 1.
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In the past two decades, the scientific understanding of alcohol’s effects on the
human body and brain (including the developing brain) has advanced
considerably, leading to revisions of what constitutes low-risk levels of
consumption. One-in-five drinkers - and nearly half of drinkers under 24 years
of age - typically drink enough in a single session to double their risk of injury
in the six hours after drinking.*

New Zealand has a pervasive culture of drinking to excess. National drinking
surveys consistently show that around 25 % of drinkers - the equivalent of
700,000 New Zealanders - typically drink large quantities when they drink.®
Despite the incontrovertible evidence linking intoxication to a range of serious
harms, as a society, we have developed a dangerous tolerance for drunkenness.
The latest drinking survey shows just under 60 % of drinkers, or 1.3 million
people, reported they had consumed enough to feel drunk at least once in the
past 12 months. Just under 12 %, the equivalent of 305,800 people, reported
drinking enough to feel drunk one-to-three times a month. Ten percent, or the
equivalent of 224,600 adults, consumed enough to feel drunk at least weekly.

Otago University epidemiologist Professor Jennie Connor characterised the
problem in this way:”

Many [New Zealanders] drink in a low-risk manner and reap the social benefits.
However for a large sector of the population there is a dominant pattern of heavy
intermittent drinking episodes, the worst pattern for the drinker’s own health
outcomes, and the worst for damage to those around them.

Such high rates of risky drinking are associated with harm to both the drinkers
and people affected by their actions. A key aim of any new policies must be to
reduce the incidence of intoxication and heavy sessional drinking in our society.

New Zealand is not alone in grappling with these problems. Many Western
nations, including Australia and the United Kingdom, are undertaking similar
inquiries and are formulating legal and other responses in an effort to curb
alcohol-related harms.

Ministry of Health Unpublished data analysis of the 2004 New Zealand Health Behaviour Survey — Alcohol
Use (June 2009) [Ministry of Health Data Analysis).

The Alcohol Advisory Council of New Zealand defines a quarter of adult drinkers in New Zealand as
“binge drinkers” because they typically consume seven or more standard drinks per session. One standard
drink contains 10 grams of pure alcohol. The Ministry of Health’s Alcohol Use Survey defines someone
who drinks large amounts of alcohol as a man who drinks more than six standard drinks or a woman who
drinks more than four standard drinks on a typical drinking occasion. By this measure, the Alcohol Use
Survey found: 25% (23.6-25.8) of New Zealand drinkers aged 12 to 65 years consumed large amounts of
alcohol on a typical drinking occasion, as did 54 % (50.3-57.9) of our 18 to 24 year olds.

Ministry of Health Alcohol Use in New Zealand: Key Results of the 2007/08 New Zealand Alcohol and Drug
Use Survey (Wellington, 2009).

J Connor “The knock-on effects of unrestrained drinking” (2008) 121 New Zealand Medical Journal 101.
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Alcohol is no ordinary commodity

22 The opportunities for purchasing alcohol have increased greatly since 1989.
The number of licences allowing the sale of alcohol has more than doubled since
the 1989 Sale of Liquor Act was passed. There were 6,295 licensed premises
in 1990 and 14,424 in February 2010. On-licences more than trebled
(2,423 to 7,656) and off-licences more than doubled (1,675 to 4,347) in this
period. The density of outlets has meant that alcohol is much more widely
accessible than ever before in New Zealand and has been “normalised” after
being available for more than 20 years among the foods sold in our supermarkets
and local groceries. In a retail sense, alcohol has become no different from bread
or milk and is often sold at cheaper prices than these commodities.

23 The trend towards regarding alcohol as a normal food or beverage product needs
to be reversed. In truth, alcohol is no ordinary commodity. Alcohol is a
psychoactive drug that easily becomes addictive and that can produce dangerous
behaviours in those who drink too much. New Zealanders are reluctant as a
nation to face up to the facts. There are many convenient but wrong explanations
offered for why the availability of alcohol should not be tightly regulated. But in
the end, reality must be faced: it is the product alcohol itself that is the problem.
When consumed, alcohol will reduce one’s cognitive abilities and eventually
make one intoxicated, thus reducing self-control and a sense of responsibility.
There are many reasons why people drink to excess but the behaviours that
result can cause harm both to the drinkers themselves and those around them.
For that reason, the idea that society must take great pains to protect the interests
of reasonable moderate drinkers rings somewhat hollow. It is the interests
of society as a whole that must have the first claim on the priorities of policy.
Those who do not drink at risky levels will be impacted only slightly by
our recommendations.

24 One knowledgeable organisation made the submission to us that the existing
Sale of Liquor Act fails in its basic objective. Alcohol Healthwatch submitted:
“We assert that the law as it stands is acting counter to its object and
resulting in increased harm rather than reduced harm”.® Regretfully, we believe
that conclusion is correct. The law can and should be changed but that will not
be enough.

Changing the drinking culture

25 We recommend changes to the law but we are under no illusion that this will be
sufficient to combat the problems outlined in this report. Law changes are a
necessary condition for other changes to be achieved and can nudge the
community in a different direction by creating an environment more conducive
to less risky behaviour. To bed in enduring change the need for it has to be
reflected in the hearts and minds of the community and that requires an
attitudinal shift and a new drinking culture. These shifts in attitude need to be
based on community awareness of the risks associated with the abuse of alcohol
and a willingness not to take those risks.

8 Submission of Alcohol Healthwatch (submission dated 30 October 2009) at 7.
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Many of the necessary changes must flow from the community itself, not the
law. Many individuals, local government bodies, educational institutions and
businesses can contribute to the goal of changing the drinking culture without
any changes to the law. Strenuous efforts need to be made to change the
pervasive binge-drinking culture that afflicts New Zealand. Social attitudes
need to be shifted so it is not regarded as socially acceptable to get drunk.
Some New Zealanders appear to have adopted what has been labelled
elsewhere as “a new culture of intoxication”.’ Efforts should be made to
demonstrate it is both possible and normal to socialise without drinking alcohol
in a risky way.

Community action and leadership

27

28

29

Following well-publicised excesses in the use of alcohol by university students,
the Vice-Chancellor of the University of Otago, Sir David Skegg, and the
University Council, have eliminated all alcohol advertising and sponsorship from
University of Otago campuses. Such measures are available to all tertiary
educational institutions in New Zealand without any changes to the existing
law. In our view the concentration of alcohol-related incidents within universities
and among university students is a cause for concern. On a broad level, local
government and communities can ensure there are sporting and other activities
available for young people that provide an alternative to gravitating to the pub
to drink alcohol. There is no substitute for an aware and concerned community
that keeps abreast of developments within it and takes action to encourage the
development of norms that will support the reduction of harmful drinking in
those communities.

In the course of our meetings around New Zealand we were told of instances
where communities had concern at adverse developments and had changed
them. Cooperation and dialogue between local government, the Police, health
authorities, educational institutions and community leaders can produce many
productive partnerships that will improve situations without resort to law.
We recommend strongly, not to the government, but to every New Zealand
community, that their first resort to curb the problems of alcohol in a community
must be action by the community itself.

Leadership at a local level can take many different forms. The Law Commission
encourages all organisations, businesses, councils, educational bodies and clubs
in New Zealand to see what they can do to change the drinking culture by taking
steps that are within their control. Such measures, if widely adopted, are likely
to yield significant results. It is by these means that the unfortunate New Zealand
drinking culture can be turned around over time. Market behaviour, social
attitudes, parental upbringing, personal beliefs and individual choices are the
forces that drive the drinking culture. The law can shape and influence aspects
of the culture but it cannot control it.

S Wells, K Graham and J Purcell “Policy Implications of the widespread practice of ‘pre-drinking’ or
‘pre-gaming’ before going to public drinking establishments-are current prevention strategies backfiring?”
(2009) 104 Addiction 4.
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Policy levers

30 Itis recognised in the international literature that there are seven major policy
levers available to reduce alcohol-related harm:'°

regulating the physical availability of alcohol through restrictions on time,
place and density of outlets;

regulating conduct in commercial drinking establishments;

taxing alcohol and imposing controls on price;

regulating advertising, promotions and marketing;

imposing penalties for alcohol-related anti-social behaviour such as drink
driving;

education and persuasion with the provision of information; and

increased availability of treatment programmes with screening and brief
interventions in health care.

31 An important qualification needs to be added to the list. Whatever laws are
enacted need to be adequately enforced. Lack of enforcement has been a problem
in New Zealand. For example, in seven years there have been only six convictions
for the sale or supply of liquor on licensed premises to intoxicated people.
In such situations there should be a more active policy to prosecute in order to
deter bad behaviour.

32 A further point is that we are not drawing on a clean slate. New Zealand
currently has a system of regulation that applies. The elements of the existing
system need to be borne in mind during the design of a new system, and those
aspects that are performing well should be retained.

33 In the suite of measures we recommend we have attempted to design an
integrated package, the various elements of which are mutually reinforcing.
Picking and choosing from among the various elements put forward will lessen
the power of the package to reduce the harm at which it is aimed. The
measures adopt both a targeted and population-wide approach. There will be
an impact on the total population’s consumption as well as on patterns of
episodic binge drinking, in particular, on the prevalence of heavy drinking by
young people.

10 T Babor and others Alcohol: No Ordinary Commodity (OUP, New York, 2010) at 107.
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PART 2:
CONTROLLING
THE SUPPLY
OF ALCOHOL

A new Alcohol Harm Reduction Act

34

35

36

37

We recommend that the Sale of Liquor Act 1989 should be repealed and replaced
by a new Act called the Alcohol Harm Reduction Act. In order to have a new
approach to controlling the sale, supply and consumption of alcohol, a completely
new statute is called for. A patch-up job of the current legislation will not do.
The Sale of Liquor Act is a complex law, with more than 250 sections. It has
been amended on 12 occasions since its enactment in 1989. Acts of Parliament
that are heavily amended easily lose their shape and accessibility. The object of
the new Act is important; it will drive the decisions made under the new law.

The object of the Alcohol Harm Reduction Act should be to establish a reasonable
system for the sale, supply and consumption of alcohol for the benefit of the
community as a whole, and, in particular, to:

(a) encourage responsible attitudes to the promotion, sale, supply and
consumption of alcohol;

(b) contribute to the minimisation of crime, disorder and other social harms;
(c) delay the onset of young people drinking alcohol,

(d) protect and improve public health;

(e) promote public safety and reduce public nuisance; and

(f) reduce the impact of the harmful use of alcohol on the Police and public
health resources.

The object of the Act is fundamental, it is that which drives all the decisions
made to grant or refuse a liquor licence. The features of the licensing system we
recommend are described in 12 chapters of this report. In this summary we can
only deal with the main principles and highlight them. For the detail, people will
have to consult the full report. The main features of the system designed to drive
down alcohol-related harm are:

restricting the times alcohol can be sold;

restricting the places alcohol can be sold;

preventing a growing proliferation of alcohol outlets;

increasing the purchase age for alcohol;

expanding the grounds upon which a liquor licence can be declined,;
providing for more local input into liquor licensing decisions;

reorganising and upgrading the efforts of local authorities in relation to
alcohol decisions;

providing for local alcohol policies to be decided by councils;

financing liquor licensing, monitoring and compliance through licence fees,
not a combination of fees and ratepayer contributions;

tightening the law about off-licences; and

improving regulation of special licences.

In recommending a new approach to alcohol regulation, we are not resiling from
the position that many positive changes have resulted from the decades of reform.
Many of those positive changes will be enhanced by our recommendations
because they will support those operating in a responsible fashion and investing
in sustainable business models that properly reflect the risks and responsibilities
accompanying the privilege to sell alcohol.

Alcohol in our lives: Curbing the harm
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Four types of licence

33  We recommend the four types of liquor licence that have become familiar since
1989 be retained. They are:

on-licence;
off-licence;

club licence; and
special licence.

Grounds upon which to decline a licence

39  We recommend that there be wider grounds in law upon which to decline a
liquor licence than exist now. Local views must be given some weight.
A licensee will have to be a “suitable person”. The premises must have
the requisite certificate under the Resource Management Act 1991 and comply
with the Building Act 2004. In addition, in deciding whether to issue a licence,
the following factors should be required to be taken into account:

the object of the Act;

the provisions of the relevant local alcohol policy;

whether the amenity or good order of the locality would be lessened by the
granting of the licence; and

whether the applicant has the appropriate systems, staff and training
to comply with the law and manage the risks.

40  Licence criteria are discussed in chapter 7.

Off-licences

41 Because of the manner in which Parliament dealt with the legislation in 1989
there are serious problems with the law relating to off-licences. There have been
confusing, changing interpretations, coupled with a proliferation of small liquor
outlets that was never the intention of Parliament. It is not practical to start
again, but we recommend significant tightening of the law based on the
connection to food. This was the original justification for the policy of putting
wine and beer in food stores. We recommend that the types of premises that are
eligible for an off-licence be reduced to the following:

a specialist alcohol retailer or manufacturer;

a food retailer where food comprises at least 50 % of the annual sales
turnover;

premises for which an on-licence is held (but not a restaurant, nightclub,
entertainment venue, or club, including sports clubs); and

any other type of retailer if no other off-licence alcohol retailer is reasonably
available to the public, and the grant of the licence would not encourage
alcohol-related harm.

42 The law should expressly prohibit certain types of premises from being eligible
for an off-licence. These should be as follows:

a service station; and
a takeaway food outlet.
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44

45

Only specialist alcohol retailers or manufacturers and premises for which an
on-licence is held should be able to sell spirits or ready-to-drink spirit-based
beverages (RTDs) under an off-licence. To be a specialist alcohol retailer, a store
should be required to have the sale of alcohol as its “principal business”.
The legislation should allow specialist alcohol retailers to also sell some food and
other products. However, if the amount of food products in a specialist alcohol
retailer is more than minimal, it will not be permitted to sell spirits and RTDs.
Also, the stocking of non-food product lines needs to be consistent with and
supplementary to a store’s status as a specialist alcohol retailer.

A liquor store within the physical footprint of a supermarket or grocery store
should also only be able to sell wine, beer and mead.

Supermarkets should be required to keep liquor in one place on the premises
(known as a “single-area restriction”) as a condition of their licence. This will
prevent supermarkets placing alcohol at the end of other aisles, in doorway
entrances and among other goods. The criteria for the sale of takeaway alcohol
are discussed in chapter 8.

Internet retailers

46

Increasing amounts of alcohol are sold on the internet. We have examined the
situation and made several recommendations in chapter 8 to take into account
this form of sale.

Licence conditions

47

48

The existing law provides for a variety of conditions to be imposed on liquor
licences. These conditions are aimed at regulating behaviour in and around
drinking establishments. We propose a detailed range of mandatory and
discretionary licence conditions designed to prevent alcohol-related harm.

There should be a power for decision-makers to impose any reasonable condition
on licences where the condition will reduce alcohol-related harm. Mandatory
conditions for on-licences and clubs cover matters such as the provision of food,
soft drinks and free water. Discretionary conditions for on-licences and clubs
include matters such as the number of door staff required and the provision of
CCTYV cameras where necessary. Licence conditions are discussed in chapter 9.

Hours

49

Hours for all licences should continue to be a discretionary condition of a licence,
but be subject to New Zealand-wide maximum hours as specified by Parliament.
Twenty-four hour trading should be stopped. Off-licences should be required to
stop trading in alcohol no later than 10pm at night and not open again until 9am,
by which time schools are in session. On-licences and clubs should be required
to close no later than 4am, with a mandatory one-way door from 2am, and not
reopen until 9am. The one-way door requirement means people cannot enter
after 2am but they do not have to leave until 4am (or such earlier time as the
licence provides).
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50  Local government should not be able to set maximum trading hours that are
longer than the national maximum hours, but should have the discretion to
reduce hours below the maximum through local alcohol policies.

51 The longer premises are open, the greater the opportunity for alcohol-related
harm to occur. The research evidence makes it clear that hours can make a
contribution to curbing harm. Availability of alcohol does matter. Restrictions
on hours are discussed in chapter 9.

District Licensing Committees

52 District Licensing Agencies (in effect local councils) should be replaced by new
District Licensing Committees (DLCs).

53 The membership of each DLC should consist of a councillor selected for the task
by the council, and two members of the community appointed by the council.

54 The process for appointment of community members should be publicly
advertised, and the selection of community members should be undertaken in
consultation with the New Zealand Police, liquor licensing inspectors and
medical officers of health.

55 There should be a requirement for community members to have particular
knowledge and experience in areas specified in the statute, such as:

public health;

the social issues of the particular community in which the DLC is situated;
the liquor industry (but not be currently participating in it);

law enforcement (but not be currently participating in it); or

legal or regulatory matters.

56 On receipt of an application for a liquor licence, the DLC should notify the
application on a designated website and require the applicant to affix a physical
notice in a prescribed form at the proposed premises. The DLC should also notify
residents within 200 metres of the proposed premises.

57 All applications should be referred to a liquor licensing inspector, the Police and
medical officer of health for the area, who should report on the application to
the DLC.

58 All decisions made by a DLC should be appealable to the Alcohol Regulatory
Authority by any persons appearing before the DLC. The Alcohol
Regulatory Authority should have full power to substitute its own decisions for
those of the DLC.

59  We recommend that the Auckland Council provide for several committees to
carry out the work for the new city, with their geographical coverage to be
determined by the Auckland Council.
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Local alcohol policies

60

61

62

63

64

Every local authority should be required to adopt a local alcohol policy. All licence
decision-makers should be required to take these local policies into account in all
decisions regarding the granting or refusal of liquor licences. In preparing the
proposed policy, councils should consult with the Police, liquor licensing inspectors,
medical officers of health, local iwi and hapt, and any other people they consider
appropriate. There should be public consultation on the proposed policy.

Policies should be required to include:

a stocktake of the number, type and hours of licensed premises in the district;
the demographic and socio-economic make up of the local population, and
overall health indicators;

a broad assessment of the range and level of alcohol-related problems occurring
within the district;

permitted areas for licensed premises;
areas, if any, subject to liquor ban bylaws; and

a local process for managing intoxicated people in public places by collaboration
between police, ambulance and health services.

Local alcohol policies may also include:

a strategy for reducing alcohol-related harm in the district;

local restrictions on the national hours prescribed in the statute for the
opening and closing of licensed premises; and/or

areas in the district that may reasonably be identified as having reached or
being close to reaching saturation levels in terms of the cumulative impact of
licensed premises (there being a rebuttable presumption that further licences
will not be granted in those areas).

Local alcohol policies should be renewed at least every six years, in conjunction
with every second long-term council community plan in the relevant area.
Two or more territorial authorities should be able to develop a joint proposed
policy for their combined districts.

Once a policy has been consulted on and agreed by the local authority, the statute
should permit those who submitted on the policy to appeal it to the Alcohol
Regulatory Authority. This will provide a check and balance and assist in
securing a broadly consistent approach across the country.

Alcohol Regulatory Authority

65

66

67

We recommend that the Liquor Licensing Authority be renamed the Alcohol
Regulatory Authority and be reorganised with expanded powers.

We recommend that the Alcohol Regulatory Authority not have lay members.

The main function of the Alcohol Regulatory Authority should be to hear appeals
from decisions of the DLCs and applications for suspension or cancellation of
liquor licences.
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68  The expanded functions of the Alcohol Regulatory Authority should include:

monitoring and reporting to Parliament on annual trends in its case load and
on trends in alcohol consumption, marketing and alcohol-related harm in
New Zealand;

making rulings on promotions of alcohol by all licensees;

issuing practice notes and guidelines on matters within the Alcohol Regulatory
Authority’s jurisdiction;

monitoring and auditing the performance of DLCs and local alcohol policies;
and

enhancing the flow of data and information concerning licensing matters.

69  An Executive Officer should be appointed to administer the Alcohol Regulatory
Authority and carry out policy work related to its expanded functions.

70 An appeal on the merits should lie from decisions of the Alcohol Regulatory
Authority to the High Court.

71 Local alcohol policies are discussed in chapter 7, and DLCs and the Alcohol
Regulatory Authority are discussed in chapter 10.

Licence fees and renewals

72 It is important that the licensing, monitoring, compliance and enforcement
activities of the DLCs and liquor licensing inspectors be funded through licence
fees rather than a combination of fees and ratepayer contributions.

73 A risk-based licence application fee and annual renewal fee scheme should be
consulted on and established by regulation.

74 Premises that are categorised as low risk, and that have had no compliance issues
in the preceding year should be granted a yearly licence renewal on the basis of
payment of an annual fee.

75 If there are compliance issues for any low-risk premises, a liquor licensing
inspector should be able to require the licensee to formally apply for a licence
renewal within three years of the date on which the licence was last renewed.
An annual licence fee should still be payable.

76 Three yearly applications for licence renewals should continue to be a
requirement for premises that are not categorised as low risk, but these premises
should also pay an annual fee, not a three-yearly licence renewal fee.

77 Licence renewal applications should be advertised by way of notification on the
applicable DLC website, and a physical notice in a prescribed form affixed to the
premises. Licence fees, renewals and managers are discussed in chapter 11.
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Club licences

78

79

80

81

The current distinctions between the club licence and on-licence should be
retained, with the exception that clubs should only be exempted from having a
manager present when 20 or fewer people are present on the premises drinking.

We recommend there should be more rigorous enforcement of licensing laws
for clubs.

Managers of clubs should be required to have the same qualifications as general
managers for on-licences and this requires completion of a Licence Controller
Qualification.

Some clubs should be authorised under the club licence at the licensing decision-
maker’s discretion to serve guests of a member of a club that has reciprocal
visiting rights, but the purview of the club licence should not be expanded further
than this. Club licences are discussed in chapter 12.

Special licences

82

We have been concerned that there were about 11,000 special licences granted
in 2009. There is little information available as to the risks of alcohol-related
harm these special licences generate in the community. Special licences need to
be more closely regulated and information collected about them. The legislation
should provide for four categories of special licence: public events, private events
at licensed premises, trade fairs and extended hours. An event at a stadium
should be covered by a special licence rather than an on-licence. We have several
detailed recommendations to ensure special licences are kept under better
scrutiny in the future. Special licences are discussed in chapter 13.

Exemptions

83

In chapter 14 we make several recommendations about the existing exemptions
under the Sale of Liquor Act 1989.

The exemption for prison officers’ canteens should be removed.

The New Zealand Defence Force should no longer be exempted from licensing
legislation, but the Chief of Defence Force should be delegated the authority
to monitor and enforce the sale of alcohol law, and should be required to
report annually to the Alcohol Regulatory Authority.

New Zealand Police and New Zealand Fire Service canteens should no longer
be exempted from licensing legislation, but they should be treated as clubs.
The House of Representatives should no longer be exempt from licensing
legislation. The Speaker of the House should retain the sole authority to
monitor and enforce this legislation.

Permanent charter clubs should no longer be exempt from licensing legislation,
but should be required to obtain club licences.
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Licensing trusts

84  We discuss licensing trusts in chapter 15 and recommend a minor change.
Age

85  The purchase age for alcohol was lowered to 18 years in 1999. This was a key
issue for the review. Our consultation revealed strong support for increasing the
age at which young people can purchase alcohol. This view was mirrored in
submissions, with 78 % of the 2,272 submitters who commented on policy
options relating to age and supply to minors supporting an increase in the
minimum purchase age.

86  The New Zealand Police was among those submitters advocating a return to a
purchase age of 20. In its submission the Police stated the evidence from District
Police staff was that the lowering of the purchase age has been associated with
a range of negative outcomes in youth drinking patterns and offending.!! Police
suggested that since the lowering of the purchase age the “de facto drinking age
was now 14-17 or even younger”.

87  Given the strength of the new evidence regarding the risk to young people from
the early initiation of drinking we believe a more cautious regulatory approach
is necessary.

88 We therefore recommend returning the minimum purchase age for alcohol to
20 years with no exceptions.

89  We recommend it should be an offence to sell or supply alcohol on licensed
premises to anyone under the age of 20, even if they are accompanied by a parent
or guardian. It should also be an offence for anyone under the age of 20 to drink
or possess alcohol in any public place. It is already an offence for those under
the age of 18.

90  We heard alot in the submission process about personal rights and responsibilities.
One aspect of that lies with the rights and responsibilities of parents for their
children. Some legal backbone is needed to support parents. Three states in
Australia (New South Wales, Queensland and Tasmania) have introduced
legislation restricting who can supply alcohol to minors. We believe a similar
law change is required in New Zealand.

91 We recommend it be an offence for any person to supply alcohol to a minor under
the age of 18 unless that person is the minor’s parent or guardian or a responsible
adult authorised by the parent or guardian. A parent, or the adult they have
authorised to supply, will also commit an offence if they fail to supply in a responsible
manner, which would include providing appropriate adult supervision.

11 Submission of New Zealand Police (submission dated 31 October 2009).
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92

93

These law changes are justified by research showing the harm alcohol does to
brains that are not fully developed and by the evidence of misuse of alcohol by
young people since the age of purchase was lowered. The Police evidence before
us was strong on this point. The Australian Health and Medical Research

Council makes the following comment:'?

Young adults up to the age of 25 should be aware that they are at particular risk of
harm from alcohol consumption, due to a greater risk of accidents and injuries, a lower
alcohol tolerance than older adults, and an increased risk of cognitive impairment and
alcohol dependence in later life. Young adults are advised to drink within the low-risk
guideline levels, and to take steps to minimise their risk of accidents and injury.

The issue of the alcohol purchase age is discussed in chapter 16.

PART 3:
REDUCING
THE DEMAND
FOR ALCOHOL

Taxation and price

94

95

96

97

12

13

There is conclusive evidence that price changes affect overall alcohol
consumption. Putting up the price of alcohol will reduce alcohol-related harm.
It will also help to pay for the costs to society of those harms. The widespread
availability of cheap alcohol products has encouraged excessive and harmful
consumption of alcohol. It is cheap products that are most favoured by heavy,
harmful and young drinkers.

The evidence suggests while moderate drinkers are most responsive to price
increases, younger and heavier drinkers will also reduce their consumption.
There is also some evidence that price increases “reduce the prevalence of
drinking, heavy drinking and bingeing, and appear to reduce the prevalence
of dependence and abuse as well”.1?

Excise tax increases are also an effective way of targeting some of the most
harmful drinking associated with the consumption of low-cost alcohol. As noted,
the young and heavy drinkers tend to favour cheap alcohol so pricing policies
that impact on cheap alcohol are particularly effective at reducing alcohol harms
in these high-risk groups.

We have considered three mechanisms that will influence the price of alcohol:

increasing retail prices of all alcohol, but with a focus on cheap products,
through an increase in excise tax rates;

increasing only the retail price of cheap alcohol products through the
introduction of a minimum price scheme;

restrictions on the use of price advertising for cheap alcohol products.

National Health and Medical Research Council Australian Guidelines to Reduce Health Risks from
Drinking Alcohol (Canberra, 2009) at 85.

P J Cook Paying the Tab: The Costs and Benefits of Alcohol Control (Princeton University Press, Princeton,
New Jersey, 2007) at 81.
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98  In the competitive market environment that now exists, the pricing policy that
can most effectively reduce alcohol-related harm is an increase in the price of
alcohol through an increase in excise tax. We recommend the following:

The price of alcohol be increased by an average of 10 % , which would reduce
overall consumption by about 5 %, and possibly more in the longer term. This
would require a 50 % increase in the excise tax rate. It is conservatively
estimated such an increase would provide a net benefit to New Zealand of a
minimum of $72 million annually, by reducing the costs of alcohol-related
harm and health care.

The excise tax on low-alcohol products up to 2.5 % alcohol by volume should
be removed to encourage the development of such products.

99 Our recommendation would increase, for example, the tax on a 330 ml bottle of
beer from 34 cents to 50 cents. If passed on to the consumer this would increase
the price of the bottle from $1.33 to $1.49. The percentage increase in prices of
cheap alcohol products would be greater than on more expensive products.

100 Our recommendations on excise tax are backed by independent economic
advice we secured from an Australian firm of economic consultants Marsden
Jacob Associates. There had been substantial controversy in economic circles in
New Zealand in the course of our inquiry on these issues. The key advice we
received from Marsden Jacob Associates was:'*

Asignificant increase in New Zealand's alcohol excise tax, of 50 or even 100 per cent,
would yield net economic benefits, reducing the call on the public budget thus allowing
either tax reform and/or a reduction in taxation levels and would be worthwhile from
the community’s point of view in terms of both efficiency and equity.

101 An increase in excise tax operates indirectly. There are concerns that the full
effects of an increase in excise tax will not be fully reflected in the retail prices
of alcohol. It is for this reason that we have suggested introducing a minimum
price regime. There appear to be some advantages to introducing the use of
minimum pricing. Unfortunately, we do not have access to the retail sales data
or any empirical evidence to be able to provide a definitive recommendation in
respect of minimum pricing. There are disadvantages to a minimum price regime
compared with price increases through excise tax, such as increasing the profits
to industry, which can in turn be used to increase advertising and marketing,
and for greater administrative and operational costs around enforcement.

102 We recommend that:

given the potential for a minimum price regime, in association with excise
tax, to reduce the availability of cheap alcohol, the government fully investigate
a minimum price regime after it has the relevant information; and

retailers and producers be required by law to provide sales and price data to
enable the government to investigate a minimum price regime and to be able
to effectively model the impacts of changes in excise tax levels.

14  Marsden Jacob Associates The Benefits, Costs and Taxation of Alcohol: Towards an analytical framework
(A report prepared for the New Zealand Law Commission, Marsden Jacob Associates, 2009) at 45.
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The third key pricing option aimed at restricting consumption is restrictions
around the use of price promotions. While some economic modelling suggests
that restrictions on price discounting and advertising are effective, we consider
there is insufficient evidence of the effectiveness of restrictions to warrant
recommending an outright ban on price advertising or discounting. Instead, we
propose addressing retailers and the hospitality industry’s use of heavy price
discounting and promotions by extending offences dealing with the promotion
of excessive consumption of alcohol.

We note that the totality of our recommendations in this report will restrict
competition in the alcohol markets and this is a deliberate policy. Where the new
alcohol legislation is inconsistent with the Commerce Act 1986, the alcohol
legislation will prevail.

The role of price in reducing demand for alcohol is discussed in chapter 17 and
alcohol pricing policies are addressed in chapter 18.

Advertising and promotions

106

15

The alcohol industry spends millions of dollars on alcohol promotion in the media
and by sponsorship. We took the view in our Issues Paper, Alcohol in Our Lives,
that the existing system of self-regulation administered through the Advertising
Standards Authority, a voluntary organisation, was generally a sufficient safeguard
against irresponsible advertising and advertising that will encourage harm. Our
view has since changed on the basis of analysing the research.

No part of our Issues Paper was more heavily contested in our consultation
meetings and the submissions than alcohol advertising and promotions. There
was, among many submitters, a strong view that advertising should be more
heavily controlled. Sponsorship and promotions associating alcohol with sporting
activity were deplored by many.

Since our Issues Paper was published, there has been a lot more research drawn
to our attention that summarises the effects of advertising on liquor
consumption. The 2010 edition of the authoritative World Health Organization
book Alcohol: No Ordinary Commodity notes that there has been a marked
increase in alcohol marketing using an expanding repertoire of media and
communications technology. Much of this advertising is aimed at young people.
As the authors put it:*°

The evidence reviewed has suggested that exposure of young people to alcohol
marketing speeds up the onset of drinking and increases the amount consumed by
those already drinking. The extent and breadth of research available is considerable,
utilises a range of methodologies, and is consistent in showing effects with young
people. Marketing to young people undoubtedly contributes to the ongoing
recruitment of young people to replace drinkers lost to the industry by attrition in
mature markets and to expand the drinking population in emerging markets.

T Babor and others Alcohol: No Ordinary Commodity (OUP, New York, 2010) at 196.
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109 The authors say that the evidence now available suggests the question of controls
on advertising should be high on the policy agenda. We agree with this view.

110 We have devised a plan in three stages to bring alcohol promotions, advertising
and sponsorship under greater regulation. The process will take five years.
The ultimate aim will be to bring about a situation where no alcohol advertising
should be permitted in any media other than that which communicates objective
product information, including the characteristics of the beverage, the manner
of production and the price.

111 Stage 1 of the programme should consist of introducing new provisions in the
Alcohol Harm Reduction Act that will build on what is already in section 154A
of the Sale of Liquor Act 1989. In section 154A it is an offence for licensees
and managers to promote any event or activity with an intention of encouraging
persons on the premises to consume alcohol to an excessive extent.
Our recommended new provision will extend that offence to include the
promotional activities undertaken by off-licence businesses. The provision’s
intent is to curb the most egregious examples of alcohol retailers stimulating
demand through heavy discounting and inducements. It will also provide new
offences for promotions that target young drinkers whom we know from the
research are most at risk from alcohol-related harm.

112 Detailed discussion of the new provision and its offences and penalties can be
found in chapters 19 and 20.

113 Stage 2 of the programme would see the establishment of an interdepartmental
committee overseen by the Ministers of Health and Justice to plan and implement
the next phase of a programme to limit exposure to alcohol promotion and
restrict the content of alcohol promotion messages. The second stage of that
programme should aim to further reduce exposure to advertising and increase
control of advertising content, with particular emphasis on reducing exposure
to young people.

114 Stage 3 of the programme should focus on restricting the advertising and
promotion of alcohol in all media, with the ultimate aim to bring about a situation
where no alcohol advertising is permitted in any media other than that which
communicates objective product information, including the characteristics of
the beverage, the manner of production and the price.

115 The details of these proposals are discussed in chapter 19.
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PART 4:
LIMITING
ALCOHOL-
RELATED
PROBLEMS

Enforcement

116

The enforcement of the law is a critical factor in any licensing regime. There is
room for considerable improvement in enforcing the law relating to alcohol in
New Zealand. We have reviewed the criminal offences contained in the Sale of
Liquor Act 1989 and recommend various measures to improve and streamline
the law, and allow it to be better enforced.

Many of the recommendations proposed in Part 4 are highly technical and we
had considerable help from the New Zealand Police and Ministry of Justice in
framing them. We think these recommendations will work better than the
present provisions. They are set out in detail in chapter 20.

Liquor in public places

118

119

While we do not recommend reintroducing public drunkenness as an offence,
we do recommend that a civil cost-recovery regime be adopted that provides
Police with the power to serve a notice of debt on any individual who is either
taken home, to temporary shelter or put in a police cell under the powers of
detention that police have under section 36 of the Policing Act 2008. We think
the prescribed amount for this notice of debt should be $250 or some extra
amount that makes it economic to collect. The proceeds should go to the
consolidated fund. Disputes should be dealt with by the Disputes Tribunals of
the District Courts. This measure is designed to sheet home personal
responsibility.

We recommend that following a final programme evaluation, further funding be
provided to enable existing watch-house nurses in police stations to continue in
their role of assisting police in managing the risks of dealing with intoxicated
people in their custody. Consideration should also be given to additional high-
volume locations being supplied with such nurses to help police in this role.

While we believe there are problems with the local government legislation
permitting the imposition of liquor bans by bylaws, we do recommend that liquor
bans continue with important new requirements. Before such a law can be made
there will need to be a finding that:

the proposed liquor ban area and timing can be justified as a reasonable
limitation on the rights of freedoms of individuals;

there is a high volume of offending or disorder in the proposed liquor ban
area that can be linked to alcohol; and

the evidence demonstrates that the density of offending and disorder, and the
location of the offending, is such that the boundaries of the liquor ban are
appropriate and proportionate.

Alcohol in our lives: Curbing the harm
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121 We recommend there should be collaboration between Local Government
New Zealand and the Parliamentary Counsel Office to ensure an appropriate
drafting template is produced to assist territorial authorities in making liquor
ban bylaws.

122 We recommend that the definition of “public place” in section 147(1) of the
Local Government Act 2002 is amended to include private carparks to which
the public have access.

123 We recommend that signage provisions for liquor ban bylaws showing where
they apply are laid down in a uniform fashion around New Zealand by
regulation.

124 We recommend that the maximum fine for a breach of a liquor ban be $500 but
the power to confiscate the alcohol should remain.

125 To assist with the problems that the Police have encountered concerning proof
that a container contains alcohol, we recommend it be sufficient proof, in the
absence of other evidence, where:

(a) the container is labelled as containing alcoholic beverages and is of a type
sold in the ordinary course of trade; or

(b) the content of a container, when opened, smells like an alcoholic beverage
and the container appears to be one that contains an alcoholic beverage; or

(c) the defendant has admitted the container contains an alcohol beverage.

126 These measures are discussed in chapter 21.

Regulation of alcohol products

127 The new legdislation should contain a provision that allows particular alcohol
products or classes of products that are considered “undesirable” to be banned
on the recommendation of the Expert Advisory Committee on Drugs. The
criteria for determining that a product or class of products is “undesirable”
should be that it:

is particularly dangerous to health;
is targeted at or particularly attractive to minors; or
encourages irresponsible, rapid or excessive consumption of the product.

128 This recommendation is based on the Australian experience where products
such as alcohol ice-blocks, alcoholic milk and alcoholic vapour have been banned.
The regulation of alcohol products is discussed in chapter 22.
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Treatment

129

130

Our findings on treatment, which are discussed in chapter 24, are:

there is a lack of access to quality addiction treatment across the spectrum of
care because of service gaps, poorly defined systems and mechanisms
of governance;

co-existing mental health problems are common in addiction treatment
populations, with alcohol-related issues a key factor complicating psychiatric
cases;

a major barrier to increasing treatment provision is a shortage of skilled
practitioners;

gaps in treatment availability have been identified as a problem for people
with alcohol-use disorders coming into contact with the courts, corrections
system, social welfare system, primary care, mental health and emergency
department services;

treatment can be effective and cost-effective, although not to the same extent
as some population-level policies to reduce alcohol-related harm,;

there is good evidence that brief interventions can be highly cost-effective in
helping people with less severe alcohol-related problems to reduce those
problems and change their alcohol consumption patterns;

there is the tension between social sectors (for example, health and justice
systems) because they are focused on quite different outcomes; and

where alcohol and other drugs may have contributed to offending, there
should be greater consideration during the sentencing of the need for alcohol
or drug assessment and treatment. While the government is doing further
work in this area, there should be efforts to improve the ability of court staff
to provide screening and brief interventions.

We recommend the key principles that need to underpin any changes to the
treatment system should be as follows:

mental health and addiction services need to be dealt with together in an
integrated system;

the system needs to deliver levels of intervention ranging from brief to
intensive;

the system response must be adaptable — able to assess type and level of
need;

the roles, responsibilities and powers to coordinate care and treatment need
to be specified;

the system should be interdepartmental, interministerial and cross-sectoral:
it should involve the Ministry of Health, Ministry of Justice and Child, Youth
& Family Services; and

care pathways are required to define how people with acute problems can get
access to care.
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131 We recommend that the Ministry of Health and Mental Health Commission
be supported to develop a blueprint for addiction service delivery for the next
five years. The work should be undertaken with support from key groups,
in particular, the Alcohol Advisory Council of New Zealand and National
Addiction Centre, along with all government agencies whose outcomes could
benefit from improved access to alcohol treatment. This work should be based
on best practice principles and address:

the level and type of service, how much, what type and location;
required resourcing and staffing levels, including workforce issues; and

the design of a service system, including models of care pathways, service
delivery systems and coordination.

132 We recommend that consideration be given by the government to the setting
up of a National Mental Health and Addictions Helpline that provides triage,
advice, disposition and service coordination to district health boards.

133 We recommend that a policy be adopted requiring district health boards
to develop care pathways based on a plan put forward to us by the Mental
Health Commission.

134 We further recommend that some of the proceeds of the increase in excise
tax that we have proposed be applied to spending on alcohol treatment
services.

135 We have also found that intoxicated people are placing an unacceptable
burden on Police, ambulance services and acute health services but we cannot
see a single national solution for this. We recommend relevant sectors work
together to develop local strategies for managing intoxicated people.

136 We recommend reviewing section 65 of the Land Transport Act 1998 (dealing
with drink driving and associated services) to ensure that both punishment
and rehabilitation are addressed, that barriers to receiving treatment are
minimised and that interventions provided are effective and cost-effective.
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OTHER
MATTERS

Drink driving and transport policies

137

In our Issues Paper we suggested there was a strong case for the blood alcohol
limits to be reduced from 80 to 50 mgs of alcohol per 100 mls of blood for all
drivers, with zero tolerance for drivers under 20 years of age. We also said
consideration should be given to the introduction of alcohol ignition locking
devices for all convicted drink drivers.

Although we did not seek submissions on these matters, but encouraged them
to be made directly to the Ministry of Transport as part of the Safer Journeys
consultation, we received more than 1,240 transport-related submissions.
These were forwarded to the Ministry of Transport for its consideration. Our
view is unchanged: like the majority of the submitters, we believe blood alcohol
limits must come down. Many submitters also support the introduction of
alcohol ignition locking devices.

Parliament and the conscience vote

139

16

The Law Commission’s first report on the review of the regulatory
framework for the sale and supply of alcohol was tabled in Parliament in
May 2009.'° The report pointed out that New Zealand was alone among
Westminster democracies in allowing a free vote or conscience vote on sale
of liquor matters in Parliament. The report demonstrated the risks of legal
incoherence that flow from that rare method of parliamentary consideration.
We suggested it would be preferable for alcohol bills to be voted on the
basis of standard party-based voting rather than using the conscience vote.
Such decisions are for party caucuses to make, not the Executive Government.
At the time of writing, no announced response to our suggestion has been
made. We regret this situation. We regard it as vital to have clear and
coherent legal rules governing the sale and supply of alcohol. Such an
objective is imperilled by the conscience vote.

The suite of measures we recommend in this report will have sufficient
challenges for Parliament without the added complication of the conscience
vote. The measures we have put forward are based on the evidence available.
We are under no illusions they will be universally popular. We expect the
contents of our report will be vigorously contested by the many vested
interests with a financial stake in what is a large New Zealand industry.
In the end, it will be for Parliament to decide what action to take.

Law Commission Review of the Regulatory Framework for the Sale and Supply of Liquor: Part 1: Alcohol
Legislation and the Conscience Vote (NZLC R106, 2009).
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Periodic review of alcohol policies

141 The need for periodic review of alcohol regulation is essential. Before our review,
alcohol regulation had been neglected for too long. We recommend that the
whole legislative scheme and related alcohol policies be reviewed by a group of
three independent people appointed on the joint recommendation of the Minister
of Justice and Minister of Health after the legislative scheme and related policies
have been in operation five years. Thereafter, alcohol regulations should be
reviewed every 10 years.

Regulatory Impact Statement

142 In our Issues Paper, we included a draft Regulatory Impact Statement. The Law
Commission and Minister of Justice have agreed that this report will not contain
such a statement but one will be prepared by the Ministry of Justice for any bill
that the Minister of Justice introduces.
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Part 1

An introduction

32

The purpose of our Issues Paper, Alcohol in Our Lives,"” was to provide the platform for
a national debate about alcohol. Specifically, the paper outlined the social and health
harms associated with alcohol and offered tentative options for reform.

This report presents our final analysis and recommendations for a new statute.
The package of reforms outlined in the report has been shaped by a large body of
international and New Zealand research.

This report has also been influenced by the three-month long consultation and
submission process we embarked upon following the publication of the Issues Paper in
July 2009.

In Part 1 of this report we:
provide a summary of what we learned from New Zealanders in the course of our
consultation (chapter 1);

outline the context of the review, including the major changes that have occurred
since the introduction of the Sale of Liquor Act 1989 (chapter 2);

revisit the social and health harms associated with the misuse of alcohol with a
particular emphasis on new research on the effects of alcohol on third parties,
including children (chapter 3); and

set out the case for a new approach to the sale and supply of alcohol in New Zealand
(chapter 4).

The elements of this new approach are set out in detail in Parts 2-4 of this report.

17  Law Commission Alcohol in Our Lives: An Issues Paper on the Reform of New Zealand’s Liquor Laws

(NZLC IP15, 2009).
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Chapter 1

What New Zealanders
told us

IN THIS CHAPTER, WE:

Discuss what we learned during the three-month public consultation.
Present the high-level findings from the public submissions.
Highlight the importance of community action.

THE PROCESS

1.1

It began in a community hall in Cannon’s Creek, Porirua where 60 people
gathered on a Monday morning in August 2009 to give feedback on the Law
Commission’s options for reform of New Zealand’s liquor laws. Accompanying
the customary prayers and gracious Pacific hospitality was an urgent and
unmistakeable message: alcohol is inflicting too high a price on this community
and the law needs to help us push back.

From Whangarei to Invercargill, at venues as diverse as cathedrals and council
chambers to youth clubs and converted gang pads, well over a thousand
New Zealanders came to offer their views on the problems - and possible
solutions — associated with New Zealand’s drinking culture. Some came as
concerned citizens, others with a vital community, professional or business
interest in liquor reform: Black Power and Plunket; secondary school principals
and publicans; grandmothers and students; doctors and economists.

In Auckland, principals from secondary schools in neighbourhoods as diverse
as Epsom and Otahuhu came to talk about their losing battle with parents who
appeared to have capitulated to 15- and 16-year-olds’ demands for routine access
to alcohol. Plunket spoke of the difficulty new parents are having excluding
alcohol from their lives; of the unequivocal evidence its nurses are seeing of
alcohol’s impact on child health and safety, and of the correlation between
alcohol and family violence.
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CHAPTER 1: What New Zealanders told us

14 In public forums and private hearings, owners and managers of some of the
country’s 14,424 licensed clubs and businesses shared their views on what is
driving our alcohol problems and how to address them.'® Many were as frustrated
as their communities by the proliferation of alcohol outlets: yes, they had a
vested interest in limiting competition but they also had first-hand knowledge
of what can happen to “host responsibility” in a saturated market driven by
fierce price competition.

15 Much of what we heard during these meetings would later be mirrored in
the 2,939 written submissions on our Issues Paper, Alcohol in Our Lives.*
This was the largest number of submissions received by the Law Commission
on any project, indicating a high level of public awareness and concern.

16 However, the terms of reference for the review of the Sale of Liquor Act 1989
required us to go further and to “engage in extensive public consultation”.2°
Consequently, in the three months from the Issue Paper’s publication until the
closing of public submissions on 30 October 2009, the Commission held
50 meetings in 16 different locations from Whangarei to Invercargill.?!

1.7 The object of the consultation was twofold: to provide members of the public
with an opportunity to give direct feedback on the issues and options outlined
in our Issues Paper and, secondly, to undertake targeted consultation with those
stakeholders most directly impacted by alcohol-related harm and the laws
governing the sale of alcohol.

18 These stakeholders were by no means homogenous: on one side were the
manufacturers, retailers and hospitality sector whose businesses depend on
the estimated $85 million New Zealanders spend on alcohol each week.??
On the other, were police, emergency workers, counsellors and addiction
specialists who deal with the harms arising from the misuse of alcohol.

19  Throughout the process, we consulted extensively with the alcohol industry.
In Auckland, we attended two pan-industry forums hosted by Thomas Chin,
Chief Executive of the Distilled Spirits Association. These were attended by over
50 people representing a diverse range of liquor industry interests. Throughout
the consultation, we maintained a dialogue with the key manufacturers, retailers
and representatives of the hospitality sector, many of whom provided us with
valuable assistance in our deliberations.

110 We also consulted widely with those who have first-hand experience of the
harms associated with alcohol misuse. As explained in the Issues Paper,
the young and Maori and Pacific peoples experience disproportionately high
levels of alcohol-related harms. Wellington-based law reform bodies are not

18  Figures provided to the Law Commission by the Liquor Licensing Authority 11 February 2010.
This total comprises 7,656 licences to sell liquor on-premises, 4,347 licences to sell liquor for consumption
off-premises and 2,421 club licences. Some disused licences may be included in this total.

19  Law Commission Alcohol in Our Lives: An Issues Paper on the Reform of New Zealand’s Liquor Laws
(NZLC IP15, 2009) [Alcohol in Our Lives].

20 The full terms of reference for this review can be found at the beginning of this report.
21 A list of the locations where meetings were held can be found at the end of appendix 3.

22 Law Commission Alcohol in Our Lives: An Issues Paper on the Reform of New Zealand’s Liquor Laws
(NZLC IP15, 2009) at 18.
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always best placed to engage with these groups, so we relied on the substantial
assistance of the Alcohol Advisory Council of New Zealand (ALAC),
Te Puni Kokiri and Ministry of Youth Affairs to ensure the insights and views
of these groups were well represented in our consultation process.

Some of the organisations and individuals with whom we met supplemented
their oral presentations with written submissions: others relied on their
parent bodies, such as the Hospitality Association of New Zealand (HANZ),
which has 2,400 members nationwide, to represent their views.

As table 1.1 illustrates, more than two-thirds of the 2,939 written submissions
were from individuals. Of these, over a thousand either wholly or partially
endorsed the so-called “5 + solution” promoted by Alcohol Action New Zealand,
a national lobby group formed by concerned clinicians and alcohol researchers
in 2009.22 While some submitters signed a standard form letter, others provided
detailed rationales as to why they supported aspects of the “5+ ” package.
Many of the remaining submissions from individuals limited their comments to
a few key policy issues, sometimes drawing on deeply personal accounts of loved
ones lost and lives ruined as a result of alcohol.

TABLE 1.1: NUMBER AND PROFILE OF SUBMITTERS (N = 2, 939)

Submitter groups Number of submissions
Individuals 2,482

Non-government 212

Retailers 108

Local government/government 97

Industry 40

Several submitters conducted extensive research and/or consultation with their
membership or sector before arriving at their policy positions. Among these were
submissions from the New Zealand Police, primary health organisation
Pegasus Health (Canterbury), and a submission from the Ministry of Youth
Development that incorporated 171 individual views on key policy areas.
Of particular significance was a submission from senior doctors and health
practitioners around New Zealand calling for urgent reform of the liquor laws.?*
At the time this report went to print the doctors’ and nurses’ submission
had been signed by over 400 medical personnel including representatives,
heads or leaders of medical colleges, district health boards, universities,
professional bodies and public health bodies.

Each of the 2,939 submissions was entered into a database, allowing researchers
working on the review to quickly access and analyse submissions across a
range of policy options. Given the large number of submissions,
we also contracted specialist social research and evaluation company, Litmus,
to assist with our analysis.

For details of the “5+ solution” see < www.alcoholaction.co.nz/FivePlusSolution.aspx > .

Submission of Doctors and Nurses of New Zealand (submission dated 9 November 2009).
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CHAPTER 1: What New Zealanders told us

115  Both the public consultation and submissions were shaped by the 30 questions
posed in a summary document used to assist public debate. These questions were
designed to elicit public reaction to the tentative policy options put forward in
the Issues Paper, and revolved around the three core policy levers: alcohol supply
controls, alcohol demand reduction and problem limitation.

1.16 In addition to our own analysis of the submissions, Litmus was commissioned
to interrogate all 2,939 submissions to ascertain the strength of support or
opposition to policies relating to seven key areas identified as being of particular
importance to the public.? These were:

the age at which young people should be able to purchase and drink alcohol;

the price of alcohol and whether there is a case for increased taxation or the
introduction of a minimum price;

the marketing of alcohol (including advertising and sponsorship) and whether
current restrictions are adequate;

the adequacy of laws prescribing when a licence to sell alcohol can be issued
and grounds for refusal;

the adequacy of laws prescribing the types of retailer permitted to sell alcohol;
whether there should be restrictions on opening hours;

whether there should be restrictions on drinking in a public place and public
intoxication.

117 We also wished to identify the key areas of agreement and divergence between
the major stakeholder groups. Not surprisingly, the stakeholders tended
to be polarised according to their own particular interests: the Police,
for example, tended to favour policies designed to increase its powers to deal
with alcohol-related crime while lessening the impact on its operations and
budgets. On-licence businesses tended to oppose restrictions on their ability to
trade but were largely supportive of policies designed to curb the sale of discount
alcohol in the off-licence sector.

118 We identified 12 major stakeholder groups comprising: alcohol manufacturers;
alcohol retailers; the hospitality sector; advertisers, marketers and media; local
government; police and law enforcement; alcohol and public health researchers;
medical experts and treatment providers; Maori; youth; individual submitters;
and “other” organisations.?® We then selected 158 submissions?’ that were

25  Inour Issues Paper we also sought feedback on drink driving policies, and many submitters commented
on these. However, because the Ministry of Transport was undertaking its own review of road safety
strategy, the submissions relating to transport matters were forwarded to the Ministry of Transport
for consideration.

26  Among these were organisations representing business, economic and political interests as well as
organisations representing the interests of children and families.

27  Within these broad stakeholder groups, our criteria for selecting submissions included those that were
broadly representative of the stakeholder group, such as the Hospitality Association of New Zealand,
those that represented large interest or population groups, such as local government bodies, and those
representing the full gamut of interests and perspectives, for example, the New Zealand Business
Roundtable, family and community organisations, young people, media, business owners and medical
and addiction specialists.
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1.21

broadly representative of the 12 stakeholder groups and asked Litmus to provide
a high-level analysis of their different positions across the full range of
policy options.?®

Our researchers have drawn extensively on the submission database and
Litmus analysis in preparing this final report. Although in no way bound by the
views expressed in the submissions or during the public consultation,
our final recommendations were nonetheless influenced and, in some instances,
changed by the insights, experience and evidence made available to us during
this process.

The following discussion does not pretend to be an exhaustive account of the
consultation and submission process. Given the extraordinarily diverse nature
of the consultation meetings and the sheer number of submissions it is impossible
to capture all the viewpoints expressed. Rather, we attempt to distil the flavour
and themes that emerged during the public consultation and provide a high-level
synopsis of what submitters had to say about key policies.

It is also important to acknowledge at the outset that those who were motivated
to attend consultation meetings and to send written submissions typically had a
strong personal or professional interest in the issues. Their views do not
necessarily reflect those of the wider New Zealand public.

What's the problem?

1.23

28
29

We need to look at the issues holistically. Alcohol is the backdrop to so many issues.
Issues which New Zealand is not addressing very well, issues like obesity, suicide,
sexual health, injuries and so on. — Rotorua consultation?

Throughout history, debate about liquor laws in this country has often served
as a proxy for a broad debate about the moral and physical wellbeing of the
nation. Human nature, poor parenting, peer-group pressure, dysfunctional
communities, inequalities in health, education, employment, housing, the erosion
of social values, the legacy of colonialism, advertising and marketing,
the ascendancy of Generation Y: throughout the consultation, all were nominated
as possible causes of problem drinking in this country.

Irrespective of where people sat on this issue of causation, there seemed to be a
general acknowledgement that drinking to excess is an intergenerational problem
with deep roots in this country’s colonial history. Alcohol has been used as a
means of escape and an unquestioned adjunct to New Zealanders’ social,
cultural and sporting life for many generations.

However, running through both the public consultation and many submissions,
was a perception that, for a significant number of young people today, drinking
was not merely an adjunct to their social lives but the focal point; drunkenness
not an occasional by-product of drinking, but an end in itself. And that the harms
arising from these drinking patterns were increasing, both for the individual and
society as a whole.

The full text of the Litmus report on the submissions is available online at www.lawcom.govt.nz.

ALAC community consultation, Rotorua, 7 September 2009.
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125 Intoxication and the behaviours that have come to be associated with it in this
country - violence, sexual assaults, unwanted or regretted sexual activity,
offensive and anti-social behaviour — were highlighted again and again
as among the most pressing social issues confronting communities.
Some suggested alcohol alone was not responsible for these undesirable aspects
of the drinking culture, but rather alcohol in concert with a general erosion of
values, including a lack of self-respect and respect for others, and an absence
of personal and parental responsibility.

126 Frequent reference was made to women'’s rapid rise to equality in the drinking
culture, with the “drunken score” becoming the typical way for young people to
pair-up.®® A student advocate in Hamilton explained how a trio of student-
friendly pubs had been dubbed the “Chlamydia triangle” because of the number
of young students who contracted sexually transmitted infections as a result of
unprotected sex with people they had met at these premises.

127 In an oral submission delivered during the Wellington consultation,
Dr Judith Aitken, a former chief executive of the Ministry of Women’s Affairs,
and current member of the Capital and Coast District Health Board, remarked:*!

The weekly spectacle of drunk young women on Wellington streets, tragic evidence
of this permissive environment, may demonstrate how far 21st century women have
been freed from traditional social and behavioural constraints, but can hardly be
regarded as a triumph for feminism.

128 Parents and law makers also came in for strong criticism for apparently failing
to set clear boundaries and impose meaningful consequences for unacceptable
behaviour. In respect of the harms caused by adult drinkers, there was widespread
support for measures that reinforced a sense of personal responsibility and
accountability.

129 While not all wished to see harsh penalties, this was an issue that attracted
agreement across several stakeholder groups, many of which were in favour of
legal measures to reassert social norms and expectations around drinking,
which many felt had been lost since offences such as “being drunk in a public
place” were removed from the statue book in 1981.

The environment

130 Not everyone, however, believed the solution lay solely in the hands of the
individual drinker. People pointed out one of the primary effects of drinking was
to impair judgement and decision making: for some, losing self-control and
escaping personal responsibility was the very point of drinking. Restrictions on
how alcohol was marketed and sold therefore made more sense than relying
on alcohol-impaired individuals to make good decisions.

131 But how far the law should go in restricting the availability of alcohol was a
contentious issue: those with a medical and health perspective argued the laws
governing how alcohol is marketed and sold needed to better reflect the fact it is

30  ALAC community consultation, Masterton, 18 August 2009.

31  Oral submission of Dr Judith Aitken and Margaret Faulkner (submission delivered 10 September 2009,
Wellington).

38 Law Commission Report




a toxic and addictive substance causally related to over 60 different diseases and
disorders. Conversely, many of those involved in the sale and manufacture of
alcohol argued the current laws, if properly enforced, were adequate and the
majority of responsible drinkers should not be penalised because of a small
minority of problem drinkers. They also questioned the extent to which alcohol
laws could influence behaviours and warned against imposing onerous new
regulations on an industry that contributed heavily to the country’s economy.

This dichotomy between alcohol’s status as a legal but potentially harmful
drug and its role as an important ingredient in the lives of over a million
New Zealanders surfaced repeatedly throughout the consultation.*? Many also
referred to the powerful cultural associations that have been developed between
alcohol, sport, mateship and even, for some, national identity in this country.

The contradictory messages surrounding alcohol were raised repeatedly in
consultations around the country. In Cannon’s Creek, Porirua, a young mother
asked: “How can we tell our children that drinking can be harmful when the
All Blacks have Steinlager on their chests?”. In Napier, a community worker
asked: “You tell us alcohol is causing all this harm and is carcinogenic but how
can we expect young people to take this on board when they see that the whole
adult world turns on it?”.

In Masterton, a secondary school teacher commented: “The key message the industry
delivers to our children is that alcohol is the gateway to babes and good times”.

In an oral submission to the Wellington hearings, addiction specialist
Roger Brooking argued the risks associated with alcohol use were largely
obscured by the fact it is sold and marketed in a manner similar to any
other commodity:**

Alcohol is advertised on television and other media — indicating it's an ordinary
consumer commodity just like any other. Alcohol is sold without a warning label —
indicating it's totally harmless, even for pregnant women. Liquor companies sponsor
sport — leisure activities symbolising health and vitality which are a fundamental
component of Kiwi culture...The underlying message conveyed to the public is this
—alcohol is a safe, harmless, health inducing product that helps people enjoy life and
have fun. The more you drink the more fun you will have.

The fact of course is that, for many drinkers, alcohol is associated with fun and
enjoyment — and, as several young people pointed out during the consultation
process, binge drinking and getting drunk is, for some, a large part of that fun.
The fact it carries risks to the drinker and others is therefore not a popular or
easy message to sell.

OPTIONS FOR
CHANGE

1.37

32

33

At each of the meetings held around the country we asked those attending to
comment on the questions and tentative policy options outlined in Alcohol in
Our Lives. Again, the following provides only a high-level summary of the views
canvassed during the consultation and gleaned through submissions. A detailed
analysis can be found in the Litmus report of submissions at www.lawcom.govt.nz.

Ministry of Health Alcohol Use in New Zealand: Key Results of the 2007/08 New Zealand Alcohol and Drug
Use Survey (Wellington, 2009) at 28 [Alcohol Use Survey 2007/08].

Submission of Roger Brooking (submission dated 8 October 2009) at 2.
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The availability of alcohol

138 Alcohol’s availability and affordability have both increased during the past two
decades. Since the Sale of Liquor Act 1989 was passed, the number of outlets
licensed to sell alcohol has more than doubled; restrictions on the hours during
which alcohol can be sold have been removed; alcohol has become more affordable
relative to people’s incomes — particularly alcohol purchased at off-licences —
and the minimum purchase age has been reduced from 20 to 18 years.

Proliferation of outlets

139 Both the submissions and public consultation revealed strong support for halting
the proliferation of licences — particularly off-licences — under any new legislative
regime. The reasons most commonly cited for reducing licence numbers were:

the effect of market saturation on the profitability and sustainability of
existing business and the extent to which competition is driving irresponsible
pricing and promotions;

the impact the proliferation of liquor stores has had on low socio-economic
and vulnerable communities;

the extent to which the proliferation of small suburban outlets, including
dairies and convenience stores, has facilitated supply to young people and, in
particular, those of school age;

the negative impacts of alcohol outlets on the amenity values of
neighbourhoods, including increased rates of offending, vandalism,
disorderly and offensive behaviour;

the difficulty of adequately monitoring and enforcing liquor laws across such
large numbers of outlets.

140 While researchers continue to probe the relationships between alcohol-related
harms and liquor outlet density, those who actually live and work in communities
battling high levels of crime and social deprivation, seemed in no doubt about
the damaging effects of saturating their neighbourhoods with liquor.

141 One of the largest and most impassioned community meetings we attended took
place in the Otara shopping centre and drew well over 100 people, including
students, residents, business people, youth and community workers, local
kaumatua and health workers.** Despite being the “subject” of numerous
governmental and non-governmental research projects to quantify alcohol’s
impacts on their community, the unequivocal message from this group was the
time for academic research, consultation and talking was over:

Alcohol is destroying our community. | work with families and we can see the damage
to them, to their children and to the wider community. | see it in the courts, the
hospitals, family violence. We have tried many ways to reduce the damage. My dream
is to stop selling alcohol in our community altogether. — Otara consultation meeting

34  ALAC community consultation meeting, Otara, 26 August 2009.
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In Otara, as elsewhere, people highlighted the difficulties they faced trying
to tackle alcohol-related offending and victimisation when their communities
were saturated with liquor outlets. A Hauraki iwi health provider,
Whakamama te Tangata of Te Korowai Hauora O Hauraki, made this observation
in its submission:*®

Alcohol outlets appear to be more prevalent in low socio-economic areas and
we believe that this is deliberate targeting of low income and vulnerable families.
We also feel that clever marketing is utilised to persuade consumers to purchase more
alcohol. Our observation has been that, in low socio-economic areas, alcohol outlets
either replace, or are factors in the disappearance of, neighbourhood food stores.
Whanau in these areas often lack transport to supermarkets, so rely on local shops for
fresh and day-to-day supplies so losing the local store is more of a problem for whanau
than it would be in a higher socio-economic area. Aggressive marketing of “specials”
which persuades consumers to purchase alcohol in larger amounts also impacts on
tight budgets.

We also heard repeatedly of the frustration experienced by individuals, schools
and community groups attempting to have their voice heard in relation to the
granting of licences in neighbourhoods already saturated with alcohol outlets or
in areas regarded as inappropriate because of their proximity to child care
centres, schools or other public amenities frequented by young people.

While HANZ argued the current law already gave sufficient scope for impacts
on communities to be taken into account in licensing decisions, many others
argued the current criteria for objecting to a licence were too narrow.
Others highlighted the failure of the district planning process to manage the
often conflicting interests between those selling alcohol and other business and
residential users. In the course of an oral submission, the Precinct Manager of
the Karangahape Road Business Association provided us with a copy of the
Association’s objection to the issuing of another off-licence in the precinct.
There were already seven off-licences in the space of just over a kilometre and,
in the Association’s view, adding another was likely to exacerbate the precinct’s
problems as pointed out by local security guard David Korewha:*¢

Drinking, urination, rubbish, fighting, broken windows, graffiti, begging, theft will
happen related to the proposed new store. Wherever there are seats and a bottle store
in K Road this happens.

Submission of Whakamama te Tangata of Te Korowai Hauora O Hauraki (submission dated
18 November 2009) at 2.

Karangahape Road Business Association Inc Liquor License Objection EMKAY Trading Company
Limited (11 May 2009) at 3.
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WHAT SUBMISSIONS SAID: LICENCE CRITERIA AND GROUNDS
FOR REFUSAL

Litmus analysis of this policy question revealed 903 out of 2,939 submissions
commented on the range of policy options presented regarding the adequacy
of the current criteria for issuing licences and the sufficiency of grounds for
objecting to licences. Of these 903 submissions:

46% supported in general changing the law to allow a refusal of licences
on wider grounds;?’

39% explicitly supported allowing the licence decision maker to refuse
licences on the grounds that the social impact of the licence would be
detrimental to the wellbeing of the community.

Alcohol industry submissions noted the need for consistency and transparency
in licence decision making.

Who can sell alcohol?

145 Alongside opposition to the proliferation of bottle stores there was also
considerable public concern at the liberal interpretation of the licensing laws,
which in recent years have seen some convenience stores and dairies licensed
to sell alcohol.

146 However, several submitters pointed out that these small mixed-retail businesses
accounted for only a fraction of the liquor sold in the country and their prices
were seldom discounted. In a sworn submission, one retailer with 40 years’
experience described how many small retailers had been forced into stocking
liquor as a defensive move in the face of the growing market share of the
supermarkets:*®

| was one of many who resisted as long as possible the selling of liquor in small shops
(corner dairy’s/supermarkets), but because of the high competitive nature and pressure
from the combined food giant empires meant | had no economic alternative other
than to start a small liquor stock. | always have a tight customer service focus and have
never had any demands by youth for excess sales of liquor.

37  Percentages are based on the total number of submissions that commented on the range of policy options
within a specific category (that is, 903 submissions commented on the range of policy options relating
to licensing). Percentages noted represent submissions that have explicitly supported the policy
option noted.

Percentages do not imply the level of disagreement with the proposed options. For example,
46 % of submitters expressly support wide grounds to refuse a licence. This does not mean that 54 %
state a lack of support for this option. Rather, the submitters who make up the 54 % have made a range
of other comments or responded to other policy options related to licensing (for example, the role of
medical officers of health). Percentages are not cumulative but are discrete (that is, the 46 % and 39 %
cannot be added together).

38  Submission of Suresh Dayal (submission handed-up Wellington consultation, 9 September 2009) at 2.
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This submission was accompanied by a copy of the supermarket retailers’
in-house newsletter Supermarket News, which stated that within the
supermarket retail sector, “wine and beer together bring in more revenue than
any other category”.*

According to a New Zealand Retailers’ Association report, the two supermarket
chains (Australian-owned Progressive Enterprises and the New Zealand
cooperative, Foodstuffs) sold just under 60 % of all wine and just over 30 % of
all beer available for consumption in New Zealand in 2008.% The consultation
revealed a surprisingly strong sentiment in favour of removing alcohol altogether
from supermarkets and returning to the pre-1989 era when it was only sold by
specialist liquor outlets.

The rationale behind this view varied between stakeholder groups:
those concerned about the risks associated with alcohol consumption believe by
displaying alcohol at multiple points throughout their stores and engaging in
mass-market price promotions, supermarkets have played a major part in both
driving down the price of alcohol and cementing the perception it is a daily
commodity indistinguishable from bread and milk.

HANZ also argued removing all alcohol from supermarkets and grocery stores
would be consistent with “the object of reducing alcohol-related harm”.*!
Many submitters from the hospitality sector expressed the view that supermarkets’
aggressive promotion and pricing of cheap alcohol has played a major part in the
acceleration of drinking away from licensed premises. One long-standing
proprietor suggested that, in the past two years, the combination of the recession
and deep discounting by large retailers had seen an intensification of the
phenomenon of “pre-loading” (drinking before going out):*

In the past if someone was going to drink 10 beers in a night, the ratio used to be two
at home and eight in a pub. That's reversed now and it's more like six to eight at home
and two or four in the pub.

These comments illustrate the conflicting business interests of those in the
on- and off-licence trade and how drinking behaviours can be influenced by price
and affordability.

“Liquor: Big Retail Changes Coming?” Supermarket News (September 2009) Vol. No.2 Issue No 7, at 1.

New Zealand Retailers’ Association Report Alcohol in New Zealand (ACNielsen, Wellington 21 April
2009) at 21-22.

Submission of the Hospitality Association of New Zealand (submission dated October 2009) at 13, [17].

Oral submission of licensee (submission delivered Wellington consultation, 9 September 2009).
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CHAPTER 1: What New Zealanders told us

WHAT SUBMISSIONS SAID: RESTRICTIONS ON TYPE
OF OUTLET ALLOWED TO SELL ALCOHOL

Litmus analysis of this policy question revealed 1,931 out of 2,939 submissions
commented on the range of policy options dealing with restrictions on outlets
and the range of alcohol products they are able to sell. Most submissions
focused on restricting the types of off-licence outlet. Of the 1,931:%3

69% supported specifying and further restricting the types of premises for
which off-licences may be granted, in particular, restricting small grocery
stores or dairies from selling alcohol. However, opinion was inconsistent on
how small grocery stores or dairies were defined for licensing purposes.

Hours

152 With few exceptions, those attending the consultation were of the view that
24-hour trading had contributed to alcohol-related harms. Concerns ranged from
the extent to which around-the-clock access to alcohol had exacerbated a drinking
culture already inclined towards excess, to concerns about the impact of 24-hour
trading on public amenity values and, in particular, on neighbouring businesses
and residents.

153 While on-licence owners pointed out the benefits accruing to cities from the
development of the late-night/early morning entertainment culture, there was
also an acknowledgement from some that much of the anti-social behaviour was
occurring in the streets after 3am when intoxication levels were high.
Again, there was a strong connection drawn between the levels of intoxication
and the ready availability of off-licence liquor to either pre-load or “top up”
cheaply throughout the night.

154 The option of imposing national maximum trading hours for off-licences in an
attempt to interrupt the supply of alcohol and reduce intoxication levels received
wide support from the public. Perhaps unsurprisingly, this measure also received
support from many in the on-licence trade, including HANZ. In nominating a
midnight closing time for off-licences, Lion Nathan commented in its
submission:*

Our rationale is that there will be very few individuals exercising good judgement who
wish to purchase alcohol after midnight.

43  Percentages are based on the total number of submissions that commented on the range of policy
options within a specific category. Percentages noted represent submissions that have explicitly
supported the policy option noted.

Percentages do not imply the level of disagreement with the proposed options. Percentages are not
cumulative but are discrete.

44 Submission of Lion Nathan (submission dated 29 October 2009) at 16, [103].
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Imposing similar national restrictions on the maximum trading hours of
on-licence premises was more controversial — particularly among licensees
running clubs whose clientele were accustomed to entering their establishments
after 3 or 4am. Against this, several bar owners in urban areas spoke of the
economic challenges they faced as a result of the “hollowing out” of the
night-time trade as a result of extended trading. Business would peak after work
and then effectively die between 9pm and midnight. Staff had to be rostered on
and kitchens kept functioning despite the fact patrons may not reappear until
after midnight.

Young people taking part in a Far North consultation suggested they
would probably adapt to earlier closing hours by going into town earlier.
However, unless the cost of drinking in bars was reduced, they told us they
would still choose to pre-load at home before going out.

WHAT SUBMISSIONS SAID: RESTRICTIONS ON HOURS
OF TRADING

Litmus analysis on this policy question showed 1,146 out of 2,939 submissions
commented on the range of policy options relating to hours of trade.
Of these 1,146:%
78% supported restricting the opening hours of all off-licences on a
nationwide basis;
52% supported restricting on-licence premises from selling alcohol after
a specified time on a nationwide basis;
24% supported providing an extension to serve alcohol until 4am if the
premises operated a one-way door policy preventing new customers from
entering the premises after 2am.

The age and supply to minors

1.57

45

46

The consultation revealed strong support for increasing the age at which young
people can purchase alcohol. This view was mirrored in submissions,
with 78 % of the 2,272 submitters who commented on policy options relating to
age and supply to minors supporting an increase in the minimum purchase age
and 68 % stating a clear preference for an increase to 20 years. Several recent
media polls indicate support for change is widespread.*®

Percentages are based on the total number of submissions that commented on the range of policy options
within a specific category. Percentages noted represent submissions that have explicitly supported the
policy option noted.

Percentages do not imply the level of disagreement with the proposed options. Percentages are not
cumulative but are discrete.

Research New Zealand “Majority think lowering drinking age has been bad for New Zealand”
(press release, 12 October 2009).
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158 Not everyone was aware there is currently no legal restriction on when young
people can drink. Rather, the law is framed around the age at which it is legal to
purchase alcohol.

159 In both the consultation and submissions people grappled with how best to use
the law to postpone and limit drinking by the young. At one end of the spectrum
were those who argued for the introduction of a legal drinking age in place of
the purchase age. This would make it illegal for anyone under a specified age to
consume alcohol rather than merely purchase it.

160 This position tended to be favoured by licensees and those who believe the lack
of consequences is one of the root causes of problem youth drinking, as illustrated
in this extract from the HANZ submission:*’

Changing the age of purchase of liquor does nothing to address New Zealand's
drinking culture, making it illegal for those under the age of 18 to consume, except
when supervised by their parent or guardian, could however send a strong signal
against a youth drinking culture and promote better individual responsibility.

161 However, there was also strong opposition to the introduction of a drinking age,
including from the Police, on the grounds it would be problematic to enforce,
would shift the onus onto young people and may criminalise large numbers
unnecessarily.

162 At the other end of the spectrum were those who argued for a more nuanced
approach to youth drinking, reflecting the changing levels of risk associated with
the maturing adolescent and providing some sort of progression towards
responsible independent drinking similar to the graduated drivers’ licence.
In its submission, for example, New Zealand Winegrowers suggested “at least
for a certain probationary period, say two years, the ability for young persons
to purchase alcohol should be conditional on appropriate behaviours,
and not a right”.*8

163 Our tentative proposal to introduce a split purchase age, permitting 18 year olds
to drink in licensed premises, but not to purchase takeaway alcohol until aged
20, was seen to have merit as an example of a graduated approach. But some
were concerned it may send mixed messages to young people and was predicated
on an assumption that drinking on licensed premises was safer when there was
evidence these environments (not necessarily the premises themselves) were
often the setting for alcohol-related violence and intoxication.

164 It was also recognised that laws designed to restrict the purchase of alcohol by
young people addressed only part of the problem: the supply of alcohol to minors
by parents and peers was of even greater concern and, in the view of many,
not effectively addressed under the current law.

47  Submission of the Hospitality Association of New Zealand (submission dated October 2009) at 13, [16].
48  Submission of New Zealand Winegrowers (submission dated October 2009) at 4(b).
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Several secondary school principals commented the lowering of the purchase age
to 18 years had meant many senior students were legally able to purchase alcohol,
which had facilitated easier supply to underage school peers and seen the
“de facto” drinking age lower to 14 and 15 years in many cases. This view was
echoed in the submission of the New Zealand Police.*

We were told weekend parties involving large quantities of alcohol were as much
if not more a feature of high decile school communities than low, because pupils
had few if any financial constraints and were also often supplied by parents who
“thought they were doing the right thing”. More often than not, the alcohol
provided to teenagers by their parents went on to be consumed in unsupervised
parties and was only a fraction of that available. Large parties with minimal or
non-existent adult supervision and unlimited supplies of alcohol had become a
routine feature of weekend socialising in some communities and while these
activities occurred outside school hours, some principals felt the schools were
often left to pick up the pieces.

In two cases, principals appearing before the Commission were currently dealing
or had recently dealt with the potentially life-changing impacts of incidents that
had occurred at such parties. Educationally, too, we were told the impacts of
regular heavy weekend drinking meant students were tired, lethargic and
disengaged.

While most believed parents should be able to supply alcohol to their own
children, there was support for a change in the law requiring parents who are
supplying alcohol to minors to also supervise its consumption. A significant
number echoed the views of this parent at a meeting in Mount Roskill:°

It would have helped me as a parent to have the law behind me when | was trying to
restrict their participation. It would have helped their studies too. Sometimes as parents
it's nice to have some decisions made for you.

However, both the principals and many others participating in the consultation
acknowledged the law and parental authority were often a poor match for the
power and influence of the media and alcohol advertisers and marketers,
as summed up by these comments from consultation meetings:>!

Rangatahi (children) can push their parents and find ways around it. Parenting is part
of the picture, but regulations can support parents say “NO". — Whangarei

| don’t buy into this whole parenting skills bit. Parents have a big enough job to do.
How are parents supposed to work against such a big industry that makes such a lot
of money? We are being hammered by a culture that doesn’t acknowledge or support
families. - Otara

At the same meeting in Otara, a mother commented how hard it was to take a
stand against adolescent drinking when society was awash in it:

Submission of New Zealand Police (submission dated 31 October 2009) at 11, [3.4].
ALAC community consultation, Mount Roskill, Auckland, 26 August 2009.

ALAC community consultation, Whangarei, 24 August 2009; ALAC community consultation, Otara,
26 August 2009.
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CHAPTER 1: What New Zealanders told us

As a mum | am sick of it. Advertising all the time telling my kids to be cool and to
drink. I am sick of food pamphlets showing us how cheap alcohol is in our
supermarkets.

171 The extent to which spirit-based or ready-to-drink (RTD) drinks were providing
a gate-way to adolescent drinking was also an issue that attracted heated debate.
While acknowledging on the face of it these products were simply a convenient
form in which to drink light spirits, many expressed the view their high sugar
content, packaging and price were cynically designed to mimic that of popular
non-alcoholic beverages, allowing for an easy transition from soft drinks
to spirits.

172 So while the law relating to age was seen as something that could help limit early
teen drinking, people were clear this measure needed to be backed by changes
in other areas — including third party supply, price, advertising and sponsorship
- if it were to be effective.

WHAT SUBMISSIONS SAID: PURCHASE/DRINKING AGE

Litmus analysis revealed that 2,272 out of 2,939 submissions commented
on the range of policy options relating to a minimum purchase/drinking age.
Of the 2,272:>

78% supported an increase in the minimum purchase age, with 68%
preferring 20 years;

12% supported a split purchase age;
4% supported a minimum age to drink.

Advertising and sponsorship

173 No single issue galvanised the public to such a degree as alcohol advertising and
sponsorship. Our treatment of the issue in Alcohol in Our Lives, including the
tentative suggestion the current system of self-regulation under the Advertising
Standards Authority should be largely left alone, was strongly criticised.

174 In many of the larger public forums there was strong support for applying the
tobacco “Smokefree” model to alcohol, with a ban on all advertising and a staged
withdrawal of all alcohol sponsorship. Others wished to see the codes covering
alcohol advertising overhauled; the hour at which alcohol can be advertised on
television moved forward from the current threshold of 8.30pm to 9.30pm, and
the responsibility for regulation and complaints handed to an independent
statutory body.

52 Percentages are based on the total number of submissions that commented on the range of policy
options within a specific category. Percentages noted represent submissions that have explicitly
supported the policy option noted.

Percentages do not imply the level of disagreement with the proposed options. Percentages are not
cumulative but are discrete.
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Submissions revealed a similar level of appetite for change - except from industry
and media stakeholders, all of whom strongly opposed changes to the current
self-regulatory regime. These submitters highlighted that the current system was
working well and the recommendations of the 2007 review of the regulation of
alcohol advertising were currently being implemented.

The one exception to this related to price advertising. A significant number of
on-licence owners and some manufacturers indicated support for restrictions on
price advertising by off-licences on the grounds this was seen to be driving the
high-volume/low-value alcohol market.

While industry stakeholders questioned the strength of evidence linking
advertising to harmful drinking and consumption levels, the public concern
tended to focus on the glamorisation of alcohol through advertising and the
extent to which advertising helped shape a culture where drinking was seen to
be the key to social and sexual success. Young adults taking part in the
consultation were particularly incredulous when informed the current voluntary
codes supposedly ban advertisements that have these effects: “Advertising makes
drinking look flash. Tui ads create fantasy and appeals to the younger generation
in particular. TV ads give you the impression that drinking will help you score
a beautiful blonde or two. Steinlager influences kids to drink so they can be like
the All Blacks”.>® Certain branded beer campaigns were repeatedly highlighted
as examples of the associations between drinking, “doing risky or dumb stuff ”
and being accepted as “one of the boys”.

Less visible, but of equal concern to many, were the aggressive promotions of
both off- and on-licence alcohol, some of it specifically targeting young and
price-sensitive drinkers. In Dunedin, the Commission was presented with a
dossier of flyers and advertisements published or distributed during Orientation
Week in 2009, all offering discounted alcohol and prizes.

In a first for a New Zealand university, Otago’s Vice-Chancellor Sir David Skegg
and his council voted in October 2009 to ban alcohol advertising and sponsorship
from all buildings and events hosted on university-owned property. In a memo
to his fellow council members, the Vice-Chancellor outlined his concerns about
the extent to which the industry was complicit in sending students the message
that drinking was a primary aspect of campus life in Dunedin:>*

One issue that has concerned me and many other members of the University is the
advertising of alcohol on campus and the sponsorship of events by the alcohol industry.
For example, Orientation Week has been sponsored by a liquor company for several
years. Even before they arrived at Otago, new students in the past have received
packages containing promotional material about alcohol products. When they arrive,
students are greeted by banners promoting the brewery concerned. This year the
liquor company paid provocatively clad women to dispense trays of free beer to
students in flats. Is it any wonder that some students gain the impression that our
“scarfie culture” is more about beer-drinking than the numerous attractions of
New Zealand’s leading university?

ALAC consultation, residential addiction treatment centre, Moana House, Dunedin, 24 August 2009.

University of Otago Vice-Chancellor Sir David Skegg, memorandum to council members Alcohol
Advertising and Sponsorship, 5 October 2009.
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CHAPTER 1: What New Zealanders told us

180 Alcohol’s association with sport was also viewed by many as inappropriate
and there was a call for an immediate end to alcohol branding on primary and
secondary school goal pads and other sports equipment. The irony was frequently
noted that as New Zealand undertook this comprehensive review of its liquor
laws it was also preparing to host the Heineken Rugby World Cup.

181 Many also questioned why, given the risks associated with alcohol consumption,
there was no requirement for advertisers and manufacturers to include in
advertisements and product packaging basic consumer information such as the
number of standard drinks, recommended maximum intake and risks to pregnant
women and the young.

WHAT THE SUBMISSIONS SAID: ADVERTISING AND
MARKETING POLICIES

Litmus analysis revealed 2,281 out of 2,939 submissions commented on the
range of policy options presented on alcohol advertising and marketing.
Of the 2,281:%

86% supported banning or restricting all advertising of all alcohol in
all media.

In contrast, submissions from advertisers, the alcohol industry and
retailers supported no change to self-regulation because the industry is
currently implementing the recommendations of the 2007 review of
alcohol advertising.

Tax and price

182 In several cities, members of the public arrived at consultation meetings armed
with advertising circulars promoting the weeks’ special offers, including a
reputable label chardonnay at $4.99; a litre of gin for $23.99; 2 litres of
“medium white wine” for $9.99; an 18 pack of beer for $19.99 and a range
of RTDs with an alcoholic content ranging between 5 and 9 % for between
$1.30 to $2.00 a can.

183 Many believed the widespread availability of alcohol at prices lower than a lot
of basic commodities was contributing to the culture of excessive drinking.
Representatives of the hospitality industry, whose business costs typically
prevent them from discounting alcohol, were particularly vocal about the role
cheap off-licence alcohol is playing in the levels of intoxication and anti-social
behaviour occurring in entertainment precincts.

55  Percentages are based on the total number of submissions that commented on the range of policy options
within a specific category. Percentages noted represent submissions that have explicitly supported the
policy option noted.

Percentages do not imply the level of disagreement with the proposed options. Percentages are not
cumulative but are discrete.
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Submissions also showed support for policies aimed at dampening demand
through price increases. However, there were differing views as to which
mechanisms should be used — an increase in excise tax, which is borne by the
producers and paid to the government, or the introduction of a minimum price
for alcohol, which would have the effect of increasing the price of cheap alcohol.
Additional revenue gained as a result of a minimum price would accrue to the
industry.

Alcohol industry submitters were generally sceptical about the impact of price
on harmful drinking and questioned the fairness of penalising all drinkers on
account of the minority of harmful drinkers. Some, including New Zealand
Winegrowers, argued if tax were to be used as a mechanism to reduce
consumption it should be imposed at the retail end of the supply chain,
rather than the producers, because retailers determined the final price consumers
were paying.*®

On-licence businesses were similarly concerned excise increases would widen
the price differential between on- and off-licence alcohol because retailers were
in a better position to absorb the increases than restaurant and bar owners.

Industry stakeholders, and especially those in the on-licence trade, were less
opposed to a minimum pricing regime because it was seen to better target problem
drinkers by focusing on the cheapest alcohol. A minimum price also had the
potential to narrow the gap between on- and off-licence prices, potentially stalling
the trend towards drinking away from licensed premises and “pre-loading”.

The idea that alcohol taxes in general should be hypothecated (that is, earmarked
for off-setting alcohol-related harm) received strong support throughout
the country.

Notes of caution were sounded regarding the impacts of increasing the price of
alcohol. For example, it was suggdested those who are drinking to get drunk,
including young binge drinkers and those with alcohol-use disorders,
will strategise to purchase the product that delivers the “biggest bang for their
buck”, therefore price and alcoholic volumes needed to be closely correlated.

Concern was also expressed about the effects of a price rise on low-income
families, particularly in households with dependent children and adults with
addiction problems. Groups working in vulnerable communities said it would
be important to ensure the resources were in place to provide appropriate
interventions and support at the time of any price increase.

Submission of New Zealand Winegrowers (submission dated October 2009) at 10, [d].
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CHAPTER 1: What New Zealanders told us

WHAT THE SUBMISSIONS SAID: TAX AND PRICING POLICIES

Litmus analysis revealed 2,015 out of 2,939 submissions responded to questions
about price and tax. Of these:*’

76% supported introducing a minimum pricing per unit of alcohol;
77% supported increasing levels of current excise tax on alcohol.

Personal responsibility and accountability

191 The need for increased personal responsibility in both the consumption and sale
of alcohol was a clear theme to emerge from the public consultation in every
centre. For example, many expressed a strong appetite for the reintroduction of
the offence of “being drunk in a public place”.”® (This offence was replaced with
a welfare provision that allowed police to take a person who was intoxicated and
posed a risk to themselves to their home or a place of safety — something police
were required to do on 21,263 occasions in 2007/08.5)

192 The rationales given for reintroducing a specific offence relating to drunkenness
ranged from wanting to make those individuals who were obnoxious and
disorderly accountable for their actions to wanting to assert the social
unacceptability of drunkenness. This sense the public was looking to the law to
shore-up or reassert social norms and mores that have eroded was a common
sentiment. In its submission on behalf of 144 Canterbury doctors and nurses,
Pegasus Health stated: “Making it an infringement (not a criminal offence) to
be intoxicated in a public place sends a very powerful societal message about
appropriate drinking”.%

193 Members of the hospitality sector were often critical of the lack of measures
aimed at increasing personal responsibility included in the Commission’s options
for reform. Specifically, they highlighted that the current regulatory regime
places all the legal responsibilities and penalties on the licensee and few if any
on the individual drinker. For example, a licensee can be heavily fined for selling
to a minor or serving an intoxicated person but there are no penalties for the
person who becomes intoxicated on their premises.

57  Percentagdes are based on the total number of submissions that commented on the range of policy options
within a specific category. Percentages noted represent submissions that have explicitly supported the
policy option noted.

Percentages do not imply the level of disagreement with the proposed options. Percentages are not
cumulative but are discrete.

58  The offence of being drunk in a public place was repealed in the Summary Offences Act 1981.

59  New Zealand Police National Alcohol Assessment (Wellington, 2009) at 26.

60  Submission of Pegasus Health (submission dated 30 October 2009) at 4, [1].
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Some young people who participated in the consultation were also in favour of
both the young person and publican having equal responsibility for outcomes,
as illustrated by this comment from a participant in a Far North meeting:®!

We have to have personal responsibility for the level of personal intoxication.
The person serving is 50% responsible, but we are 50% responsible for accepting it,
receiving it and requesting it.

Others, including the Police, were concerned such offences would be difficult to
detect and enforce, and may unnecessarily criminalise or alienate the young.
They believed the law should focus on curbing and punishing offensive or
harmful behaviours resulting from intoxication, rather than the state of
intoxication itself. It was pointed out numerous offences already existed to
deal with many of the anti-social behaviours associated with intoxication,
including disorderly behaviour, assault, breach of liquor bans and various
property offences.

Other suggestions included requiring those who damaged property to work with
council street cleaning teams and requiring those caught drink driving to work
in spinal units. There was also a suggestion frequent offenders be required to
complete brief alcohol interventions under the supervision of their doctor.

Empowering communities

1.97

61

Finally, while the consultation revealed a clear public conviction that law change
is needed to address alcohol-related harm, there was also an acknowledgment
that changing the drinking culture requires a whole of society approach.

Many have already risen to the challenge. The ability of local businesses,
neighbourhoods, councils and iwi to take action to curb alcohol-related harms
was evident in most consultations. In many areas, voluntary Alcohol Accords
between licensees, police, public health and local bodies have given rise to several
initiatives to curb harm. In Nelson, for example, a long-serving publican told us
of the protocol he had devised to ensure patrons temporarily banned from one
premise in the area for causing serious trouble, would also be banned from other
licensed premises. To date, 42 licensees in the Nelson/Tasman area had adopted
the protocol. In Rotorua, we heard from licensees who were issuing young people
buying liquor from off-licences with dockets reminding them they were legally
liable if they intended to supply the liquor they had just purchased to a minor.
The commitment of licensees to the responsible sale of alcohol was evident in
many meetings.

In Christchurch, a strong collaborative model between police, local bodies and
licensees has resulted in various innovative schemes, including the voluntary
trial of a one-way door policy in the central city aimed at reducing the disorder
and assaults associated with intoxicated patrons migrating between bars in the
early hours of the morning.

ALAC youth consultation meeting, Whangarei, 25 August 2009.
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CHAPTER 1: What New Zealanders told us

1.100 Alongside such initiatives from licensees and liquor law enforcers, we also heard
numerous examples of actions taken by individuals, community organisations,
non-governmental organisations, iwi, marae committees, youth groups,
student bodies and churches, all targeted at reducing alcohol-related harms.

1101 Here, we give just two examples of community initiatives we learned of in the
course of the public consultation. The catalyst for one was the lack of resources
available to young people in a rural mid-Canterbury community; for the other it
was the slow awakening of a Mongrel Mob chapter to the devastating effects of
drugs and alcohol on their members and children. Both cases illustrate the power
of individuals and communities to effect change in drinking cultures.

Detoxing the Mob

1102 In 2009, an improbable partnership was forged between leaders of the
“Notorious” Chapter of the Mongrel Mob and the Salvation Army. At its heart
was an ambitious contract to provide an intensive drug and alcohol treatment
programme for Chapter members and their whanau. The project’s Salvation
Army sponsor, Major Lynette Hutson, told us this initiative was the culmination
of four or five years work within the gang as it attempted to address the
devastating effects of methamphetamine (P) on its members: “there had already
been significant movement to shut down the normalisation of drug-taking
behaviour in relation to ‘P’, marijuana and alcohol. Notorious leaders had been
making advances toward this and had reached the point where they were willing
and ready to take this further using a more formal AOD [alcohol and other drug]
treatment approach”.

1103 And while P was the catalyst for change, Major Hutson said it was evident — and
eventually acknowledged by the Chapter’s leadership - that this was against a
background of entrenched alcohol abuse and associated violent offending,
including family violence. “Despite the current limelight on P, we are under no
illusion that alcohol is the most damaging of all drugs and the one having the
most harmful and widespread impacts. This was no different for Notorious.”

1.104 Concern about the impact of drug and alcohol abuse on the Chapter’s whanau
and, in particular, its children, coupled with a desire to improve their children’s
future prospects were key motivators.

1.105 The Chapter leadership played a pivotal role in delivering the programme, which
was based on the seven-week intensive residential Bridge programme run by the
Salvation Army. The 12 Chapter members undertaking the programme were
supported by whanau, including children, who took up residence at the camp,
attending local kohanga reo and schools for the duration.

1106 As well as the conventional alcohol and drug treatment elements, the programme
contained strong cultural components designed to reconnect members with their
whakapapa and Maori tikanga. It was also acknowledged that, alongside the drug
and alcohol issues, it was essential to address housing, budgeting, employment
and the physical, spiritual and mental wellbeing of Chapter members and
their families.
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At the time of writing, 9 of the 12 clients had graduated from the residential
programme and had been drug and alcohol free for 18 weeks. Major Hutson told
us the process of working in partnership with the Mob as distinct from their
normal client/provider relationship had been both hugely challenging and
rewarding. The whanau model had also brought unexpected benefits for the
children, some of whose behaviours were transformed as a result of experiencing
six weeks of stability and schooling.

Having completed the residential component of the programme, the Mob clients
were moving into an 18-week aftercare programme involving a variety of
individual and whanau supports tailored to meet the needs of each client.
This was intended to complement a roopu-wide whanau development programme
for all Notorious Chapter members across the North Island in the Auckland,
Hamilton and Far North districts aimed at the reintegration of whanau into the
community through mentoring and practical case management in relation to
parenting, employment, training, education and life skills.

A rigorous evaluation of the programme would take place, but at the time of
writing the Army was hopeful the model could be rolled out in other areas.

A rural township's response to alcohol-related harms

1.110

111

1.112

At the other end of the country, in a small mid-Canterbury rural community,
the Oxford Community Trust is pioneering its own solutions to alcohol-related
harm. Again, a key to the project’s success has been that its roots were firmly
planted in the local community, involving school, church and police. Again,
critically, the project has been led by the target group — Oxford’s young people.

The Oxford township had a population of 1,716 people at the time of the last
census in 2006, an unusually high proportion of whom were under 15 years
of age (21.7% compared with 19.6 % for the wider Canterbury region).
The area has the advantages that come with a small well-established farming
community with strong community networks, and the disadvantages that come
with geographic isolation and a lack of recreational facilities for its youth.
In 2008, about two-dozen young people from the district joined with 50 adults
at a public meeting to discuss police and community concerns over the level of
alcohol-related vandalism and intimidation occurring in the township.

Oxford Community Trust Chair Ian Thurlow described this meeting as the first
overt sign of the community’s commitment to working with its young people to
find solutions. With assistance from ALAC’s Community Alcohol Action Fund,
the Trust launched a youth-led project to improve the recreational opportunities
available to local youth. Providing transport into Christchurch’s skateboard
parks and surf beaches was one of the project’s early aims as was organising
regular alcohol-free entertainment for young people in the township.
Ian Thurlow credits a local youth worker and her team, working in close
association with Oxford’s two community police officers, with much of the
project’s success. The response of other Oxford groups including the churches,
school and Lions and working men’s clubs was also critical — as was the support
of the Waimakariri District Council.
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CHAPTER 1: What New Zealanders told us

1113 As an example of the project’s success, lan Thurlow said young people would
now frequently consult the local police for advice when organising parties and
had produced a party pack with key information for others. Most significantly
the project had set in force a virtuous cycle of mutual support between Oxford
youth and the older members of the community, something the project organisers
noted in their application to ALAC for funding: “Three years ago the community
was wary of youth. Now we notice that the community will do anything to help
us with our activities and youth are involved in many community projects”.

Conclusion

1114 Many of the themes traversed in this summary are revisited in the first four
chapters of this report in which we assess the level of harm associated with
alcohol misuse in the present day.

1.115 Parts 2 of 4 of this report focus on the policies and legal mechanisms we believe
will best combat alcohol-related harm. Irrespective of the policy package that is
eventually adopted by Parliament, the commitment shown by ordinary
New Zealanders who participated in this national consultation and who took
time to make submissions provides a strong indication of the appetite
for change.
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Chapter 2
The context for reform

IN THIS CHAPTER, WE:

Review the impact of the 1989 liquor reforms on the industry.

Examine the relationship between the availability of alcohol and levels
of consumption at a population level.

Discuss the economic, demographic and social factors that influence
alcohol consumption.

Discuss the importance of drinking patterns as a predictor of harm.

INTRODUCTION 2.1

2.2

23

24

62

In our Issues Paper, Alcohol in Our Lives,% we presented a detailed analysis of
the impact of the Sale of Liquor Act 1989 (the 1989 Act) and subsequent
amendments on various segments of the alcohol industry. We also provided
analysis of the size and importance of the industry to the New Zealand
economy.

The fundamental questions posed in this report are whether, and in what ways,
those reforms may have contributed to alcohol-related harms, and whether
changes in the laws controlling the sale and supply of liquor could help reduce
those harms. In Parts 2 to 4 of this report these questions are posed in relation
to each aspect of the liquor laws.

In this chapter we address the high-level question that underlies much of the
history of New Zealand’s liquor legislation: what influence does the availability
of alcohol have on how much New Zealanders drink?

We also address a second-order question that was often implied, if not explicitly
stated, in the historic debates: what influence does the availability and
affordability of alcohol have on how New Zealanders drink? In other words,
how do alcohol laws and drinking cultures interact? As our history of liquor
reform illustrates, the effects of law changes are complex and can be
unexpected.

Law Commission Alcohol in Our Lives: An Issues Paper on the Reform of New Zealand’s Liquor Laws
(NZLC IP15, 2009) [Alcohol in Our Lives].
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CHAPTER 2: The context for reform

THE FRUITS OF 25 The progressive liberalisation of the laws governing the sale of alcohol in

LIBERALISATION New Zealand over the past 20 years has contributed to significant change,
both from an industry and consumer perspective. At an industry level, the suite
of legislative changes had the effect of opening up the sector to competition and
loosening the breweries’ historic control over the supply chain.

26 In its submission, New Zealand Winegrowers described the 1989 Act as a
“significant advance on pre-existing legislation” and credited it with removing
“anti-competitive provisions”.%

Those (provisions) had often granted localised monopolies which had mandated poor
service and low standards. The 1989 Act eliminated those monopolies and without
doubt has assisted the process of developing a world class hospitality industry in
New Zealand.

2.7 In Alcohol in Our Lives,** we provided a detailed analysis of the industry post-
reform. We summarise the key points below.

The industry

28 The present-day alcohol industry is a multi-billion dollar sector spanning a wide
range of economic activities from growers, to beverage manufacturers,
distributors, retailers and the thousands of cafes, restaurants, bars and clubs that
make up the hospitality sector. Together, these various sectors of the industry
are estimated to directly and indirectly employ as many as 70,000 people,
the majority of whom work in the hospitality sector.®

29 Beer brewing in New Zealand is dominated by two international companies:
Lion Nathan and Dominion Breweries.®® The demand for premium or craft beers
has also seen the emergence of “micro-breweries” located across New Zealand
in towns such as Nelson, Arrowtown, Greymouth, Levin and Kawerau,
through to boutique producers in the major cities. There are estimated to be
around 50 independent boutique breweries, with more than half founded
since 2000.°7

210 The meteoric growth of New Zealand’s wine industry, and the shift in our
drinking preferences away from beer in favour of wine, are defining features of
the industry in the two decades since liberalisation. Over this period, the number
of wineries grew from 250, to around 600 in 2008, with about 30,000 hectares
in cultivation.%® In 2008, the wine industry was estimated to have contributed

63  Submission of New Zealand Winegrowers (submission dated October 2009) at 3 [a) ii)].

64  Law Commission Alcohol in Our Lives: An Issues Paper on the Reform of New Zealand’s Liquor Laws
(NZLC IP15, 2009) at 17-27.

65 A Whiteford and M Nolan An Employment Profile of the Hospitality Industry: A Report to the Hospitality
Standards Institute (Infometrics Ltd, Wellington, 2007) at 7, Table 1.

66  Lion Nathan is owned by the Japanese beer producer Kirin. Lion’s major competitor, Dominion
Breweries, has been privately owned since 2004 by Asia-Pacific Breweries (jointly controlled by
Heineken and Fraser and Neave of Singapore) who bought a majority shareholding in the Dominion
Breweries Group in 1993.

67  Rob Stock “Local Brew” Sunday Star-Times (New Zealand, 26 April 2009).

68  New Zealand Institute of Economic Research Economic Impact of the New Zealand Wine Industry:
An NZIER Report to New Zealand Winegrowers (Wellington, 2009) at 8.
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$1.5 billion to the country’s gross domestic product and supported over 16,500
full-time equivalent jobs.* In the same year, wine exports were valued at $900
million, accounting for 2.2 % of our total exports in 2009, and ranked as
New Zealand’s 12th-largest goods export item.™

Liquor retailers

2.1

212

2.13

214

2.15
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Because the 1989 Act relaxed the criteria for granting licences there has been a
proliferation of liquor outlets, with the number of licences more than doubling
from 6,295 in 1990 to 14,424 in February 2010. Of this total, licences to sell
liquor on premise more than trebled (2,423 to 7,656) while off-licences more
than doubled (1,675 to 4,347).™

While the growth in liquor licences per se and proliferation of suburban liquor
stores in particular have been the focus of community concern in recent times,
the greatest volume of alcohol is actually sold by just half a dozen major retailers
dominated by the two main supermarket chains, Australian-owned Progressive
Enterprises and the New Zealand cooperative, Foodstuffs.

Supermarkets account for only 3 % of total licenses but, in 2008, were estimated
to have sold 33 % of all beer and 58 % of all wine available for consumption that
year.” In 2000, the supermarket’s share of beer and wine sales was 12 % and
43 % respectively.” Although the total contribution that alcohol sales make to
these companies’ profits is not known, beer and wine sales in supermarkets are
estimated to have been worth about $1 billion in 2008.™ According to an industry
newsletter, Supermarket News, “wine and beer together bring in more revenue
than any other category”.”™

The other substantial specialist liquor retailers are generally part of a much
larger chain of operations, for example, Liquorland, The Mill, Super Liquor,
Liquor King, Glengarry or Liquor Centre. Some of these chains are operated by
larger companies in the alcohol or grocery industry, for example, Liquor King is
owned by Lion Nathan, while Liquorland, Henry’s, Duffy & Finn’s and Gilmours
are owned by Foodstuffs.

Alongside these large liquor store chains and supermarkets is a plethora of small
suburban liquor stores that rely either on specialist markets or extended trading
hours and the convenience of their location to attract business.

Submission from New Zealand Winegrowers (submission dated October 2009) at 1.

New Zealand Institute of Economic Research Economic Impact of the New Zealand Wine Industry:
An NZIER Report to New Zealand Winegrowers (Wellington, 2009) at 8.

Information provided to the Law Commission by the Liquor Licensing Authority 11 February 2010.
This total comprises 7,656 licences to sell liquor on-premise, 4,347 licences to sell liquor for consumption
off-premise and 2,421 club licences. Some disused licences may be included in this total.

New Zealand Retailers’ Association Alcohol in New Zealand: A report to the NZRA by Nielsen
(Wellington, 21 April 2009) at 21-22.

Ibid. Supermarkets gained the right to sell beer following amendments to the Sale of Liquor Act
in 1999.

Information provided to the Law Commission by industry sources.

“Liquor: Big Retail Changes Coming?” Supermarket News (September 2009) Vol. No.2 Issue No 7, at 2.
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CHAPTER 2: The context for reform

216 Parallel to this growth in liquor retailing has been the development and
diversification of the entertainment and hospitality sector. Since 2000 there has
been a 26 % growth in the number of pubs, taverns and bars, and a 37 % increase
in cafes and restaurants.”

217 Onme of the most visible signs of this growth can be seen in the expansion of
what is often referred to as the “night-time economy” in many of our main
centres and tourist destinations, such as Queenstown. Before the 1989 Act,
trading hours were much more restricted than they are today. The new Act
opened the way for extended trading, with many inner-city bars and clubs now
catering for customers well into the early morning. An analysis of the trading
hours stipulated in liquor licences issued by the Liquor Licensing Authority
shows that, of the 7,656 on-licences in force in February 2010, 551 currently
permit the sale of liquor “at any time on any day”, and a further 2,048 permit
the sale of liquor after 2am.””

Consumers

218 New Zealanders spend an estimated $85 million a week on alcoholic beverages,
which equates to $4-5 billion a year.™

219 The past two decades have seen significant changes in consumer preferences:
while beer remains the most popular beverage at 65 % of the total alcoholic
beverages available for consumption, total beer consumption has fallen from 400
million litres in 1984 to 306 million litres in 2009 - a 23 % decline and a much
greater decline on a per capita basis. Higher strength alcohol beer has grown
significantly in the last 10 years.” Similarly, consumption of wine and
spirit-based drinks has risen: the amount of wine available for consumption in
New Zealand has doubled since 1984 to 95 million litres of wine in 2009.
While the volume of traditional spirits available for consumption has remained
fairly stable at around 10 million litres annually, the volume of spirit-based
drinks has trebled to 59 million litres in 2009.%° This growth has been fuelled
almost entirely by the development of the ready-to-drink or RTD market.
It appears from alcohol-use surveys that RTDs are particularly popular among
young female drinkers, with 47 % of school-aged female drinkers reporting
they typically drank RTDs compared with 21 % who drank spirits, 19 % wine
and 12 % beer.®

76  Statistics New Zealand Business Demography Tables Enterprise and Employee Counts by Industry
(ANZSIC 96).

77  Analysis provided to the Law Commission by the Liquor Licensing Authority (11 February 2010).
These figures exclude licences granted to boats, trains and aircraft.

78  Statistics New Zealand Retail Sales (Actual) by Industry < www.stats.govt.nz >. These figures are
exclusive of goods and services tax and cover 2008. They include $1.2 billion for specialist liquor
retailers, $1.3 billion for bars/clubs, $3.9 billion for cafes and restaurants, and $2.6 billion
accommodation. The proportion of retail sales that were alcoholic beverages were estimated based on
advice from the industry.

79  High alcohol beer is classified here as 4.36-5.0 % alcohol, as well as those beers that are over 5.0 % alcohol.

80  Statistics New Zealand, Infoshare: Alcohol Available for Consumption (year ended 2009).

81  Adolescent Health Research Group Youth *07: The Health and Wellbeing of Secondary School Students in
New Zealand, Technical Report (The University of Auckland, Auckland, 2008) at 112.

60 Law Commission Report
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Overall, alcohol has become more affordable since 1989.52 Of all beverage types,
wine has seen the greatest improvement in affordability. Alcohol purchased from
off-licenses is relatively more affordable than alcohol purchased from on-licenses.
In recent times, the traditional price differential between off-licence and
on-licence liquor has widened as the on-licence trade faces increased labour
costs and higher property rentals while the major retailers have been able to use
their market dominance to obtain large price discounts that are passed on to
retail consumers.

The hospitality sector argues this increasing price differential has been a major
factor in the ongoing shift towards drinking away from licensed premises.
At the time of the Working Party on Liquor, chaired by Sir George Laking
(the Laking Committee), it was estimated 59 % of alcohol was consumed away
from licensed premises.*® The most recent Alcohol Advisory Council Alcohol
Monitor puts this figure at 68 % .5

THE EFFECT OF 222
LIBERALISATION
ON HOW MUCH
NEW ZEALANDERS
DRINK

2.23

2.24
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Many industry and individual submitters drew our attention to the transformation
of the New Zealand bar, restaurant and entertainment sector under the more
liberal regulatory environment. They also cautioned against a narrow focus on
the legal framework for the sale of alcohol, pointing out that while the 1989 Act
did lead to a significant growth in licensed premises, this did not in fact translate
into a spike in New Zealander’s alcohol consumption.

The relationship between the physical availability of alcohol and consumption
has been at the heart of liquor debates over time. Changes to New Zealand’s
licensing laws have not always delivered a corresponding change in alcohol
consumption sought by the advocates of those changes. Conversely, changes in
alcohol consumption have sometimes occurred despite liquor laws being
unchanged in the preceding years.

The absence of a simple linear relationship between the physical availability
of alcohol (as measured by the raw number of outlets) persuaded the
architects of the 1989 Act to question the century-old tenet linking levels
of alcohol consump