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He Poroporoaki

The New Zealand Law Commission acknowledges with deep regret the
passing of two notable Pacific leaders shortly before the printing of this study,
the Maori Queen and the King of Tonga. Their personal status in their respective
spheres was augmented by the close association between them and their families
over many years.

Te Arikinui Dame Te Atairangikaahu (1931-2006)

Dame Te Ata forged links between the peoples and tribes of Aotearoa and with
many of the peoples of the Pacific to become a gracious symbol of enduring Maori
and Pacific values.

Haere Te Puhi Ariki o Tainui, moe mai i runga i a Taupiri i te urunga o te
kahurangi, te papa tongarewa o nga tupuna. Paimarire.

King Taufa’ahau Tupou IV (1918 - 2006)

King Taufa’ahau epitomised calm leadership over many years, encouraging his
people to excel in their chosen pursuits and to develop connections with their
Pacific neighbours.

Ku o hala ‘a e Tama Tu’i ‘o e ‘Otu Felenite, ka ko ‘ene ngaahi maa’imoa ‘e ke i
nofo pe ‘ he loto ‘o e Tonga kotoa ‘o lauikuonga.
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FOREWORD The Pacific nations included in this study are spread over a quarter of the globe.
The distances are immense — from Timor Leste to Rapanui (Easter Island) is the
same distance as from Timor Leste to the United Kingdom, and each country
has its own unique heritage. The population is sparse — about 33 million people
live in the region — and two thirds of these are in Australia and New Zealand.

Yet despite this isolation and their different ethnicities, languages and political
structures, these nations exhibit significant commonalities of culture,
custom and values across the region. They also face similar economic issues and
inherit an historic overlay of Western colonisation, democracy and Christianity.
Modern technology and transport is fast shrinking the historic oceanic distances
of the Pacific and enabling shared initiatives and strong links to be forged in all
areas of life.

Pacific nations are faced with the challenge of ensuring their legal systems draw
on the customs and values of their people and also on internationally accepted
human rights principles. In many Pacific Island countries, customary methods
predominate in determining local disputes. Human rights law, on the other hand,
holds sway mainly in the courts. The separation between customary methods
and court methods of dispute settlement can foster distorted views, such as that
the courts rely on foreign values or that custom is irrelevant.

In the view of the Law Commission, the perceived conflict must not be allowed
to become a major impediment to Pacific legal development. The reality is that
both custom and human rights are expressly provided for in most domestic
constitutions and statutes. While there are conflicting views about the role of
custom and human rights in Pacific legal systems, there is at the same time much
similarity in the values underlying both. There is also growing recognition that
the unique cultural heritage of Pacific peoples must be strengthened and
adapted, including by commitment to human rights, in order for that heritage to
be a living reality for future generations.

The difficulties mainly arise in applying these two strands of the legal system in
practice. That interface — the harmonisation of custom and human rights
— 1is the focus of this Study Paper. We discuss the causes of potential conflict and
suggest some practical approaches to assist courts and community justice bodies
in finding transformative solutions.

New Zealand shares the indigenous heritage of its Pacific neighbours,
has constitutional links to the Cook Islands, Niue and Tokelau, and participates
actively in regional organisations, including the Pacific Islands Forum.
This project initially arose from a proposal of the New Zealand Maori Council
for a Pacific Court of Human Rights.

The Law Commission considered this suggestion to be premature in the absence
of a regional call for such a mechanism and that it raised formidable practical
obstacles. Over the years, there have also been various calls for closer analysis
of the relationship between custom and human rights in the Pacific. We saw our
contribution as more usefully being an analytical study of the perceived conflict
and of the place of custom in Pacific legal systems. The study would provide the
basis for fuller analysis on a country-by-country basis.



Legal infrastructure is important for the effective operation of Governments
generally. The variety of legal systems in the Pacific, the legal complexity within
each country, and the high cost of enhancing social and legal infrastructures are
formidable challenges for development in the region. Two of the most significant
elements of legal complexity are the important and continuing role of custom
within legal systems and the difficulties for courts in accessing custom.
We see an urgent need to devote resources to clarifying custom and to
harmonising custom and human rights norms. Everyone involved in the justice
system has a role to play in this task, as this study makes clear.

This Study Paper presages the development of a jurisprudence unique to the
Pacific. The strength of the Pacific region will stem from its unity, which in turn
will rest on its shared values as incorporated into effective legal systems.
This paper aims to assist in charting a way forward.

e

T L a 'l-r-

&
= i

P A
7 fgar

Geoffrey Palmer

President



ACKNOWLEDGEMENTS Consultation and discussion with Pacific Island people and those with
knowledge of Pacific issues was an important part of this project. The individuals
and organisations we met with or received submissions from are listed in
Appendix 7. Funding from NZAID made it possible for us to hold a workshop
in Nadi, Fiji, to consult with people from across the Pacific about the interface
between custom and human rights.

We are particularly grateful to the following members of our External Reference
Group for sharing their knowledge and insights and for commenting on drafts
of the study paper: Andrew Ladley, Caren Fox, Claire Charters, Claire Slatter,
Don Paterson, Guy Powles, Imrana Jalal, Kabini Sanga, Lopeti Senituli, Manuka
Henare, Merilyn Tahi, Michael Powles, Miranda Forsyth, Shaista Shameem,
Teresia Teaiwa, Vijay Naidu, Jone Dakuvula, Morgan Tuimaleali’ifano.

We also had the benefit of very thoughtful peer reviews of our draft study paper
from Sue Farran and Suliana Siwatibau.

In acknowledging the important contributions of those mentioned above,
we also stress that sole responsibility for the views expressed in this study paper
rests with the Law Commission.

The Commissioners responsible for this project are Hon Justice Edward
Taihakurei Durie and Helen Aikman QC. Natalie Baird and Ewan Morris were
the principal researchers for the project, and Margaret Thompson assisted
with writing and project management. Claire Slatter and Iutisone Salevao
made important contributions to the drafting of chapters 7 and 9.
Background research papers were prepared by Frances Ah Mu, Nicci Coffey,
Susan Hall, Charles Kingston and Alexander Schumacher. The paper was edited
by Linda Gray.

10



Summary

THE CHALLENGE 1

Pacific leaders frequently refer to two significant objectives — maintaining local
values and custom and implementing universal, human rights. This study is
about achieving both objectives.

Both custom and specific human rights are embedded in many Pacific
constitutions or statutes, yet the two concepts are often perceived as conflicting.
From one perspective, human rights are seen as a threat to custom and the
Pacific way of life, while from another perspective custom is seen as a threat to
individual freedom and justice. Constitutions and court judgments can contribute
to this polarisation by proposing that custom should trump human rights or,
alternatively, that human rights should trump custom.

The focus of our study is the practical operation of justice mechanisms, including
both the courts and the wide range of community justice bodies found in the
Pacific. We also consider the relationship between custom and the state.
How the legislature and courts approach custom is critical in view of their role
in determining how custom and human rights are applied. Custom and
state-made law coexist within the state, but the state may modify the customary
legal system by statute within any limits imposed by the constitution.

An underlying but nevertheless critical aspect of our work is that development
of a Pacific jurisprudence will only occur as Pacific nations find ways to better
integrate these two sources of law. The rule of law can only be effective in each
country to the extent that the law is owned by the people. Ownership is difficult
to achieve if the legacy of colonial legal systems, whether British, American,
French or international legal norms, are seen as alien to custom and customary
sources of law.

The legal systems of each Pacific Island nation are complex and under strain
from a range of political, social and economic problems. The resources for
addressing the problems are very limited. Our study convinces us that supporting
and building on the legal infrastructures is vital, with implications for the future
that go beyond this study of human rights and custom.

Custom provides Pacific nations with much of their sense of identity and with
vital governance and dispute-resolution mechanisms. Human rights provide
Pacific people (especially the most vulnerable) with protection and support for
realising their aspirations. A harmonising approach will strengthen legal systems
and the development of jurisprudence unique to Pacific states.

CONVERGING CURRENTS: Custom and Human Rights in the Pacific
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OUR APPROACH 7  Our thesis is that custom and human rights can be harmonised by looking to the
shared, underlying values of both. Harmonisation will enhance custom by
bringing it more into line with changing social conditions and ensuring that it
continues to reflect the underlying values of Pacific communities. Far from
threatening custom, human rights can help it to develop and therefore survive
in a modern world. Harmonisation will also assist the cultural legitimisation of
human rights by presenting them in a way that reflects the values of Pacific
societies.

Common values in custom law and human rights

8  While custom varies from state to state, and within states, many values are
common throughout the Pacific. These underlying values remain constant,
although practices may vary over time. So long as custom is not codified so that
it is removed from the people, it changes as community opinions change.
It has changed in response to Christianity and colonialism, and it will continue
to change in response to human rights and the forces of modernisation.

9 It is important to distinguish between values and practices. Practices do not
always match the value that is proclaimed. Christianity, for example,
is not judged solely by what Christians do but by the values and beliefs to which
they aspire. Nor should custom be judged solely by practices that are inconsistent
with its fundamental values.

10 Although human rights are sometimes seen as a construct of the West alone,
they reflect values found in many cultures, including those of the
Pacific. Nor is the international human rights framework confined to individual
rights, as is sometimes claimed. The rights of groups and the obligations of
individuals to their communities are also provided for in the core human
rights instruments.

11 Respect for the dignity of all persons is probably the value most emphasised in
both custom and human rights. Respect for the inherent dignity of all persons
finds expression in the opening words of the Universal Declaration of Human
Rights, where such respect is described as contributing to freedom, justice and
peace in the world. Identifying this value can open dialogue on how respect may
be better achieved in today’s world. In this context, the question is not how the
value of respect was seen to operate in the past but how, given a changed
environment, the value can be given best effect today.

12 Other customary values include those relating to sharing, caring for others,
hospitality, reciprocity in developing human relations, and community
decision-making, all expressed in terms that denote a coherent, underlying
philosophy. While the values underlying human rights may be worded differently
than Pacific values, both express similar aspirations. Human rights can lead to
a social order in which customary ideals are more likely to be realised.

13 Harmonisation also requires recognition of the distinctive functions of
community justice bodies and courts, the former being known for their capacity
to resolve disputes to restore harmony to communities, the latter for their
capacity to make findings on guilt or wrongdoing in accordance with settled rules

12



of due process to protect individual interests. Acknowledgement by courts of the
important role of community justice bodies will foster development of a more
coherent legal system. At the same time, courts can assist community justice
bodies to reach decisions that are compliant with human rights norms.

Exclusions

14

We have excluded issues relating to property rights (including rights and
succession to land), governance, corruption, self-determination, intellectual
property and non-customary restorative justice from in-depth consideration.
Custom issues are involved in each case. However, the development of property
rights and of adequate standards in national and local governance raises
issues of such critical importance in national development as to call for
separate study.

THE HARD
ISSUES FOR
HARMONISATION

15

There are limits to a harmonising strategy. We do not suggest that custom and
human rights are so compatible that no change is needed. Some customary
practices need to be challenged, but the focus should be on the particular wrong
and not, as it sometimes is, on custom as a whole. We consider in some detail
certain areas where custom and human rights may particularly conflict and
suggest ways forward.

Women's rights

16

17

18

Nothing will test whether custom and human rights can operate together more
than the role of women. There is some dispute as to the traditional role of
women, but it is clear that colonialism, Christianity and custom together
promoted structures that favoured men, including new succession laws with
absolute rights that removed customary obligations, new chiefly structures,
and in some societies wage labour and new commercial enterprises. Consequently,
the roles filled by women lost status.

Accommodating the rights of women will be a crucible for the survival of custom.
If custom has sufficient dynamism to allow women to have equal partnership
within society and at the same time to retain its vitality and relevance to the
community, other changes to custom will follow more readily. The prospect of
change to traditional gender roles is without doubt uncomfortable,
possibly threatening, for many; particularly where the changes challenge
male-dominated political structures.

An approach that seeks to harmonise custom and human rights through
underlying values can greatly assist this process. Strategies to make courts and
community justice bodies more accessible and responsive to women’s views
and rights are important. Women should be able to choose whether crimes of
violence against them are dealt with through custom, through the courts,
or through both.

Rights of the child

19

Difficult issues also arise in relation to the rights of the child, which are seen by
some as challenging customary Pacific ideas about parental authority.
These include proper and respectful behaviour by children, concern for the

13



interests of the wider community, and appropriate methods of disciplining
children. At the same time Pacific traditions of respect and care for children can
also help to find common ground between custom and the rights of children
and young people.

Freedom of religion, speech and movement

20 Freedom of religion is sometimes controversial in small and deeply religious
societies, where Christianity has become part of custom. The establishment of
new religious groups may be seen as disruptive and destructive of community
cohesion. Freedom of speech may similarly be seen as threatening
community morality or respect protocols. Freedom of movement may be
considered to undermine the ability of communities and customary authorities
to maintain social order by banishing those who flout the norms of the
community. All these issues require careful consideration of the conditions
under which it may be appropriate to limit the exercise of individual rights for
reasons of custom and culture. A nuanced approach is preferable to an approach
that automatically requires either custom or human rights to prevail.

Minority and migrant communities

21 In many Pacific states there are significant minority and migrant communities.
In a few cases, the indigenous people themselves are the minority, and their
custom law is recognised only to a limited extent by legal systems that reflect the
dominance of the non-indigenous majority. In other cases there are significant
minorities of migrant origin, though the migration may have taken place several
generations ago. In all parts of the region increasing numbers are leaving their
villages and migrating to urban areas within their own state or overseas.

22 Any attempt at harmonising custom and human rights needs to take account
of the rights and, in some cases, the customs of minority and migrant communities.
They should not be marginalised by the assertion of the rights and customs of
the majority. The custom of villages may need to be adapted before application
in the towns.

THE 23 In the last section of the report we explore further how the strategy we have
COMMISSION'S advocated could be given practical effect by courts and community justice bodies.
SUGGESTIONS We make detailed suggestions to advance three main propositions:

that governments, legislatures, courts and communities actively seek ways to
harmonise custom and human rights in order to promote the equitable
development of custom and the appreciation of human rights in culturally
relevant terms;

that courts and legislatures develop a more coherent legal system by
recognising and respecting the contribution of community justice bodies to
dispute resolution, while also promoting the use of human rights norms in
community justice; and

that the courts develop an indigenous jurisprudence that draws upon both
custom and human rights.

14
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There is recognition of the need for change at a high political level. In a speech
this year Ratu Joni Madraiwiwi, Vice-President of Fiji, observed:'

In the Asia/Pacific region, there is some resentment about the concept of human
rights. Some of our leaders are fond of decrying them as a western or alien concept
at odds with our values. Human rights are universal in nature. They are about
fairness and decency. At its simplest, it is treating others as one would wish to be
treated. Interestingly, it is not the downtrodden, the oppressed or the marginalised
who make the criticism. It is those of us who are part of established power
structures that query the applicability of these rights.

Community justice

25

26

27

In many Pacific countries, justice is dispensed at the community level by a variety
of institutions that maintain local autonomy and traditional responsibility for
upholding community standards of conduct. Some are state endorsed or statute
established, while others operate without state oversight. They are presided over
by customary or state appointed local leaders, and may operate entirely according
to custom or by a mixture of custom and standard court processes.

Community justice bodies are where most routine dispute-resolution takes place.
Frequently only a privileged male class is directly involved in decision-making,
and the treatment of women and children and other vulnerable groups may be
seen as unfair. Punishment may be seen as inconsistent: at times unduly harsh
and at other times unduly lenient. In this environment there is room for human
rights abuses and the perception of systemic injustice.

However, community justice bodies also have many strengths and are likely to
remain essential to the administration of justice in the Pacific. It is important
that they are recognised as part of the state legal system, whether through
statutory incorporation or through judicial acknowledgement of their decisions.
Community justice bodies would also benefit from recognition of the need for
training and assistance with their role in harmonising custom law and human
rights. There is a need to ensure that any human rights violations can be
addressed. Measures to achieve greater participation by women in such bodies
are also needed.

Role of courts

28

29

There are times when the courts might best refer matters to community justice
bodies, as where the legal issues before the court do not resolve the issues for the
community or the parties. Equally, some matters are best dealt with by the courts
to protect individual interests or the interests of the state in deterring particular
types of crime. Sometimes both processes have value, as where the courts
determine guilt but defer sentencing to await the outcome of traditional
discussions or reconciliation processes.

We suggest that courts adopt a more explicit intention of developing Pacific
indigenous law, drawing on the commonality of custom and standard justice

Ratu Joni Madraiwiwi “Rights and Rites: A Discourse”, New Zealand Law Commission Custom and
Human Rights Workshop, Nadi, 1 May 2006.
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norms rather than replicating English, American or French law. Respect for,
and sometimes deference to community justice bodies would be more constructive
than the “us and them” attitude that sometimes appears in appellate judgments.

30 Judges could also seek to apply human rights with more regard for the Pacific
context, so providing guidance for community justice bodies and giving practical
effect to the harmonisation vision. Rather than a balancing approach, which may
suggest that either custom or human rights is compromised, a nuanced and
contextual approach should be taken.

31 We suggest it would be helpful for courts to build closer relations with community
justice bodies and perhaps meet with them regularly. In some countries this is
already happening, but not everywhere. There may be issues of capacity to do this.
For example, building relationships is difficult if judges change regularly or spend
little time in the area. In any case we suggest that induction and training for judges
should include the relevance and nature of custom law in particular jurisdictions.

Court access to custom

32 The courts face some major difficulties in understanding and accessing custom
law. A threshold question is whether custom is considered as a matter of law or
a matter of fact. At present a variety of approaches are taken, but they squeeze
custom into the state legal system with some difficulty. Treating custom as a
matter of law is more likely to facilitate access, although the way a particular
custom is ascertained will often be the same as if custom were treated as a matter
of fact. To avoid freezing custom, a more relaxed approach to precedent than for
other sources of law is likely to be appropriate.

33  We do not advocate codification of custom generally, although it may be useful
to establish strict rules for certain situations. The loss of community involvement
in managing custom law that follows from codification must be viewed as a
serious issue. A better option would be to codify customary values rather than
customary practices. Looking for the underlying value is also useful where
customary practices conflict.

34 One suggestion we consider a priority is to develop custom law commentaries.
The relatively indeterminate nature of custom is a barrier to its use in making
court decisions. A written body of learning about local custom would inform
judges, officials and others and enable them to more easily integrate custom with
their processes.

35 In cases involving custom, a less technical approach to the preparation of pleadings
and presenting evidence is to be encouraged. Also, more consideration could be
given to providing specialist assistance for the court, either by augmenting the
bench or using customary assessors. During proceedings, specialist assistance
could be supplied by submissions from knowledgeable groups, such as custom
authorities, human rights institutions and non-governmental organisations.

Legislative support

36 There are a variety of ways in which ideas for harmonising custom and human
rights might be reflected in legislation. What is appropriate for each country
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37

38

depends on the particular constitutional and statutory framework and the
people’s preferences.

Statute could direct the courts to look for essential values underlying custom and
human rights and the least restrictive means to achieve accommodation between
the two. The Underlying Law Act 2000 of Papua New Guinea and a judicial
guidance clause in the Federated States of Micronesia provide precedents for this
approach. Statutory change to custom requires great care to ensure that local
control of customary processes is not extinguished, for process is as much a part
of custom as customary norms.

Augmenting the rights framework itself may provide a way to deepen
understanding of human rights. Explicit recognition of the duties of individuals
to the group within the human rights framework may help legitimise the
rights. Another possibility is explicit recognition that basic rights not only
apply between government and the governed but between individuals,
including between customary leaders and their people. Explicit state recognition
of some group rights may be of assistance or recognition of some economic,
social and cultural rights as in other developing nations.

Public review entities

39

In addition to community justice bodies and courts, other entities play a
constructive role in helping to harmonise custom and human rights.
National human rights institutions, ombudsman offices, law reform and
leadership code agencies could be encouraged to take account of both custom
and human rights and to consider ways in which the two could be harmonised.
Where customary authorities perform statutory functions, consideration could
be given to making them subject to investigation by ombudsman offices and
leadership code bodies.

Regional developments

40

41

The activities of United Nations agencies and aid donors in the Pacific
have a strong focus on governance and human rights. We suggest they could
also consider ways of building on customary systems and existing Pacific
constitutional human rights provisions to support good governance.
Civil society organisations are becoming more active in the Pacific and are
working to advance human rights while also helping to enhance customary
governance. A regional human rights mechanism has been under discussion,
but broad consensus across the region would be needed before such a
mechanism could be established.

The lesson of Pacific history is that Pacific people should themselves be in control
of change in their societies. The memory still lingers of outside domination prior
to independence when Pacific cultures were judged by the mores of others and
made to change. A useful starting point in seeking a better understanding of the
local culture is to pay respect where respect is due.
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Role of New Zealand

42 In proposing matters that affect other countries we can do no more than raise
matters for consideration. However, we make a suggestion to the New Zealand
Government in light of our consultations, especially our regional consultation
in Nadi in May 2006.

43 There was a plea for the process not to end with this study paper and strong
interest in developing a broader understanding of custom law and identifying
its central values as a prelude to individual country studies. There was also a
call by Maori and Pacific Island New Zealanders for further work, perhaps
involving the Human Rights Commission, on Maori and Pacific values within
New Zealand.

44 We suggest that the New Zealand Government contributes to continuing dialogue
and study on the issues raised in this paper in the Pacific region.
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Chapter 1
The Challenge

20

THE STARTING
POINT

1.1

1.2

1.3

1.4

Over the years there have been various calls for closer analysis of the relationship
between custom and human rights in the Pacific. The June 2004 Pacific Islands
Human Rights Consultation recommended that an in-depth study of specific
rights be undertaken and that on this basis a dialogue be initiated in order to
enhance understanding of the interaction between customary and cultural
practices and human rights, with the eventual goal of meeting the expectations
of the human rights conventions.!

Subsequently in March 2005, the Regional Workshop on National Human Rights
Mechanisms identified “the need to reconcile human rights with traditional and
customary rights” as one of the challenges facing Forum Island Countries in the
promotion, protection and monitoring of human rights.? More broadly,
the issue of interaction between custom law and introduced law has been
identified as an area worthy of a regional approach to law reform.?
The significance of this issue was confirmed at our 2006 workshops in Nadi,
Auckland and Wellington.

The countries and territories included in the study are shown in the map inside
the cover and set out in Appendix 2. When we refer to “the Pacific”, we mean
all of the island countries and territories of the region plus Australia and
New Zealand. When we refer to “Pacific Island countries and territories”,
we are excluding New Zealand and Australia.

Concerns about human rights

Forming the background to this study are the polarised positions in the Pacific
between advocates of custom and advocates of human rights. One particular
concern is that the human rights discourse places too much emphasis on the
individual to the detriment of the well-being of the group as a whole.
In this view, custom emphasises collectivity rather than individuality, while
human rights has tended to emphasise the individual over the collective.

Asia Pacific Forum of National Human Rights Institutions and Asia-Pacific Regional Office,
UN Office of the High Commissioner for Human Rights Pacific Island Human Rights Consultation
- Consultation Report (Suva, Fiji, 1-3 June 2004), 20 [Asia Pacific Forum].

Regional Workshop on National Human Rights Mechanisms “Outcomes Statement”
(Nadi, Fiji, 28 February-1 March 2005), para 4.

Peter MacFarlane and Chaitanya Lakshman “Law Reform in the South Pacific” (2005) 9 Journal of
South Pacific Law < http://www.vanuatu.usp.ac.fj > (accessed 18 January 2006).
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1.5

1.6

The consequence of this difference in emphasis is that decisions in favour of an
individual’s human rights may be seen as undermining the authority of the
group. In his opening address to the 2005 Pacific Island Law Officers’
Meeting, Justice Bulu of Vanuatu challenged the law officers to consider
whether individual rights have been over-protected at the expense of
communal rights.*

A related concern is that a human rights approach focuses too much on rights
and not enough on duties or responsibilities. The concern here is not the duties
of the state to ensure the rights of individuals but the duties of individuals to
exercise their rights responsibly and to fulfil their obligations to others and
to their communities. An underlying fear is that the human rights discourse is
simply another foreign imposition which works to undermine customary ways,
to the detriment of both national identity and community identity.

Strong proponents of custom often see human rights as having a negative effect
on their societies. In the context of Papua New Guinea, Bernard Narokobi
has said:®

Human rights without effective social obligations are a curse on our lands.
Human rights, at least in PNG, have become ‘laik bilong wan-wan’ - the ‘wish
of the individual’. The overall impact of human rights on our societies has become
one of self-destruction. We give to ourselves the right to be lazy, steal, rape, commit
adultery, disobey legitimate authority, ignore those in need, abuse our elders,
debase our cultures, exploit our own people, keep them in perpetual serfdom,
blaspheme, commit sacrilege against our ancestors and against God.

Concerns about custom

1.7

1.8

Proponents of human rights in the Pacific often express concern that customary
practices inhibit greater realisation of human rights. For example, although the
June 2004 Pacific Islands Human Rights Consultation reaffirmed that some
customary and cultural practices and customary rights are unique to the Pacific,
it also acknowledged that some may impact negatively on the enjoyment of
human rights.®

A particular concern of the human rights community is the effect which
customary practices can have on women and young people. Custom is seen as
conservative and patriarchal.” The lack of a voice for victims of violence in some

Hon Justice H Bulu (Opening Address to 24™ Pacific Island Law Officers’ Meeting, Port Vila,
21-24 September 2005) 4.

Bernard Narokobi Lo Bilong Yumi Yet: Law and Custom in Melanesia (Melanesian Institute for Pastoral
and Socio-Economic Service and the University of the South Pacific, Suva, 1989) 137.

Asia Pacific Forum, above n 1, 20.

Jennifer Corrin Care “Conflict between Customary Law and Human Rights in the South Pacific”

(Paper presented to the 12th Commonwealth Law Conference, Kuala Lumpur, September 1999)
< www.mlj.com.mj/articled > (accessed 6 May 2005).
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traditional reconciliation processes is seen as disempowering. Human rights are
seen as a tool of empowerment by which the disadvantaged, the less fortunate
and the marginalised may fully participate in society.® Another concern, and the
corollary of that expressed above, is that custom sometimes sacrifices the rights
of the individual for the good of the group as a whole. For example, while village
peace and harmony may be preserved by banishing disruptive members, the
custom of banishment also impinges on the individual right of free movement.

The interface between custom and human rights

19 The interface between custom law and human rights takes place in an increasingly
complex environment. Globalisation brings new goods, services and ideas.
Market forces are increasingly dominant, and development is a key goal of Pacific
governments. Many Pacific Island countries and territories have significant
diaspora communities living in New Zealand, Australia, the United States and
elsewhere. Urbanisation is taking place all over the Pacific. At the same time,
environmental pressures are building and reaching breaking point in some
places. Aid donors are active in the Pacific, many with a particular interest in
human rights initiatives. Custom, meanwhile, continues to underlie daily life in
very real ways, particularly in rural areas. Many of these factors can operate as
a challenge to the maintenance of customary values and practices. Some also
represent a threat to the protection and promotion of human rights.

110 A key contextual element relevant to the interface between custom and human
rights in the Pacific is the constitutional framework. Many Pacific constitutions
indicate both a strong desire to preserve the culture and identity of the people
and an intention that human rights should form part of the foundation of the
nation. The challenge of synthesising custom and human rights is thus inherent
in these constitutions. Recently, many states have reaffirmed their commitment
to human rights by signing and ratifying international human rights treaties,
most notably the Convention on the Rights of the Child (CRC) and the
Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), but ratification of other international conventions is patchy.

1.11 A strained relationship between custom law and human rights, or perhaps more
broadly between custom law and state-made law, can result in the marginalisation
of particular groups or individuals — whether traditional leaders or women and
children. Marginalisation or exclusion from participation in society may lead to
conflict and instability. If the tension between custom and human rights is
resolved either at the expense of cultural traditions that sustain and enrich
people’s lives or at the expense of the needs and interests of vulnerable individuals
and groups, the society as a whole is weakened.

1.12 All these factors complicate the job of judges, lawyers and policy-makers facing
issues with custom and human rights implications. Decisions which prefer
human rights over custom or vice versa may have huge and unforeseen social or
economic consequences. Judges are sometimes criticised for failing to develop a
law that reflects Pacific society and instead mainly applying the Western law of

8 Ratu Joni Madraiwiwi “Human Rights and Pacific Values and Traditions” (Speech to the Sub-Regional
Workshop for Pacific Island States on Human Rights Education and the Administration of Justice, Nadi,
26 June 2002) 1.
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1.13

their training. For some decision-makers, the human rights discourse is a
particularly accessible tool. For others, custom law offers clear solutions. Custom
law and human rights are often presented and perceived as an “either/or” choice
where one will “trump” the other. This paper will suggest that there is an
opportunity for Pacific states to seek solutions that accommodate both custom
law and human rights perspectives.

Ratu Joni Madraiwiwi of Fiji has described the challenge as finding a course that
acknowledges the wisdom of the ages while recognising the universalist values
of our times.” In his opening address to our 2006 Workshop in Nadi,
he said:*

What is possible is to distill from the treasure chest of experience, the means and
techniques to mediate the perceived divide. We owe it to our forbears, ourselves
and those who come after us, to craft an accommodation that enables both
to draw strength and inspiration from each other. In a globalised world,
1 believe we in the Pacific have a perspective to offer that can embrace the future
while incorporating all that we have been.

LAW REFORM

1.14

1.15

1.16

10

11

12

13

14

The New Zealand Law Commission is a law reform agency. We approach the
issue of custom law and human rights with a view to making suggestions that
will potentially contribute to the simplification, clarification and adaptation of
the law in this area.

This project initially arose from a proposal of the New Zealand Maori Council
for a Pacific Court of Human Rights.!! The Law Commission considered this
suggestion to be premature in the absence of a regional call for such a mechanism.
We saw our contribution as a study of the perceived conflict between custom
and human rights and of the place of custom in Pacific legal systems. We hoped
this would provide the basis for fuller study on a country-by-country basis.

Two recent Commission projects have contributed to our consideration of this
topic. In 2001 the Commission published a Study Paper which examined how
Maori custom and values impact on our current law, Mdaori Custom and Values
in New Zealand Law.'? This in turn led to the 2006 report, Waka Umanga:
A Proposed Law for Maori Governance Entities which proposes a new legal vehicle
to give effect to Maori values in corporate structures.'® Previous work on treaties
was also useful.!*

Ratu Joni Madraiwiwi “Human Rights and Tradition” (Speech at the Fifth Annual Pacific Human
Rights Awards, 25 February 2005) 1.

Ratu Joni Madraiwiwi “Rights and Rites: A Discourse” (Speech to the New Zealand Law Commission
Custom and Human Rights Workshop, Nadi, 1 May 2006).

New Zealand Maori Council Reshaping New Zealand’s Appeal Structure (submission to the Crown Law
Office, April 2001).

New Zealand Law Commission Maori Custom and Values in New Zealand Law (NZLC SP9,
Wellington, 2001). Law Commission publications are available at < http://www. lawcom.govt.nz >
(accessed 5 September 2006).

New Zealand Law Commission Waka Umanga: A Proposed Law for Maori Governance Entities
(NZLC R92, Wellington, 2006).

New Zealand Law Commission New Zealand Guide to International Law and its Sources
(NZLC R34, Wellington, 1996) and The Treaty Making Process: Reform and the Role of Parliament
(NZLC R45, Wellington, 1997).
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117 The interface between Maori custom and human rights is, however,
an under-explored area in the New Zealand human rights framework, as is the
related question of the cultural rights of Maori and Pacific Island communities
in New Zealand, in the context of the rights of minorities under the New Zealand
Bill of Rights Act 1990.

1.18 As a law reform body, we necessarily focus on the legal aspects of the relationship
between custom and human rights. But we are well aware that law reform by
itself will not change people’s thinking and that supporting initiatives are needed
to achieve social change.”” The nature and significance of the customary
dimension brings with it certain challenges for long-term policy-making for legal
change. Custom law is, at its heart, defined and understood by the communities
in which it is practised. Determining the present content of custom law is
therefore a challenge for law reformers and is likely to require a multi-disciplinary
approach.'® Another challenge is the fact that it is difficult for legislation to define
custom law without depriving it of its customary and dynamic character.'”

119 These challenges, combined with the regional nature of our study and our
distance from most Pacific communities, mean that we focus on structural and
big-picture issues rather than country-specific issues.

120 For individual countries and territories, other law reform priorities often mean
that difficult issues of custom law and human rights struggle for the attention of
law reformers and politicians. Globalisation has brought to the Pacific a raft of
issues requiring urgent law reform. These issues include international terrorism,
money laundering, drug smuggling and small arms weaponry.'®* Members of the
Pacific Islands Forum are required to establish legislative frameworks for
intellectual property rights; for the protection of traditional knowledge,
biodiversity and the environment; and for regional trade (customs, tax
and quarantine).'

121 As we discuss in Chapter 15, there are currently few active law reform agencies
in the Pacific to deal with this huge law reform agenda. We anticipate that our
study will be a small contribution to supporting law reform in the region — to be
picked up and used by individual countries as priorities and resources permit.

OTHER 122 We have undertaken this project mindful of the activities and initiatives of
ACTIVITIES AND other organisations. There is a huge amount of activity in Pacific Island countries
INITIATIVES and territories in the general area of human rights. At the regional level,

the Pacific Islands Forum is now taking a greater interest in human rights.
The April 2004 Vision Statement from Forum leaders envisages:*°

15 Guy Powles “The Challenge of Law Reform in Pacific Island States” in Brian Opeskin and
David Weisbrot (eds) The Promise of Law Reform (The Federation Press, Sydney, 2005) 412.

16  See Powles, above n 15, 410.
17  See Powles, above n 15, 410.

18  Tuiloma Neroni Slade “Law Reform Potential in the Pacific Area” (Paper presented to Australasian Law
Reform Agencies Conference on Access to Justice — Rhetoric or Reality, Wellington, 15 April 2004) 9.

19 See Powles, above n 15, 408.

20 “The Auckland Declaration” (Pacific Islands Forum Special Leaders’ Retreat, Auckland,
6 April 2004).
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1.23

[A] Pacific region that is respected for the quality of its governance, the sustainable
management of its resources, the full observance of democratic values, and for its
defence and promotion of human rights.

Human rights are also referred to in the Pacific Plan, and there are a number
other human rights initiatives in the region, which are outlined in Chapter 16.
In view of this sustained attention from others, and in order not to duplicate
effort, we have chosen to focus particularly on legal issues arising from the
interface between custom law and human rights. We do not attempt a
comprehensive study of custom law nor of human rights, but we do discuss the
particularities of each where this provides context for understanding
their interaction.

EXCLUSIONS 1.24

1.25

Bearing in mind that our study is about custom and human rights, to contain its
scope we have excluded from in-depth consideration issues relating to property
rights (including rights and succession to land), governance, corruption,
self-determination, intellectual property and non-customary restorative justice.
Custom issues are involved in each case. However, the development of property
rights and of adequate standards in national and local governance raises issues
of such critical importance in national development as to call for separate study.
Self-determination for non-self-governing peoples is more a political than a
strictly legal issue and likewise deserves separate consideration. Restorative
justice has developed in particular ways in Western society, but for our study
there is no need to look beyond the Pacific customary forms of restorative justice,
which are those invariably applied.

There are also some issues that could easily have fallen within the scope of our
study but have not been considered for reasons of time and space. Issues relating
to witchcraft and sorcery are one example. On the other hand, there are issues
that appear throughout this study but are not considered in depth in any
particular part of the paper. The role of customary leaders is an example of this
type of issue.

METHODOLOGY Comparative approach

1.26

1.27

21

Our approach to the subject matter of custom law and human rights is a
comparative one. It is particularly justified by the nature of human rights,
with its claims to universality.?! We have considered the differences and
similarities of approach to similar problems in various Pacific countries
and territories, with a view to seeing which ideas might usefully be
explored further.

Already there is an increasing tendency for Pacific courts and legislative drafters
to look to other Pacific jurisdictions for precedents, rather than to the former
colonial power. Such tendencies are reinforced by the growth of regional bodies
such as the University of the South Pacific and the Pacific Islands Forum, as well
as by bilateral exchanges of personnel between Pacific states. Many Pacific
countries and territories have limited access to legal resources, so a comparative
study may also be a useful first port of call for judges, lawyers and policy-makers

Andrew and Petra Butler The New Zealand Bill of Rights Act: A Commentary (LexisNexis NZ Ltd,
Wellington, 2005) para 4.6.1.
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faced with “new” problems arising from the interaction between custom law
and human rights.

1.28 Comparative studies of Pacific law and practice must, however, acknowledge the
cultural diversity within the region.?? Simple comparisons are easy; nuanced and
meaningful ones are difficult. A comparative study, particularly one unsupported
by empirical research, can mean that conclusions are reached on the basis of
insufficient authority.? A particular pitfall is the risk of applying preconceptions
or stereotypes to new or unknown systems. For example, the Pacific institution
of “bride-price” appears on its face to be similar to the institution of dowry, but
there are important differences in practice.?* We have attempted to mitigate these
risks in our comparative study, where possible. #°

Sources

129 It is important to emphasise that our study is primarily based on existing
literature. We have not undertaken any independent empirical research,
which was a major limitation on the scope of the study, but we hope our work
provides impetus for more detailed research and analysis to be undertaken by
students, academics and others within the individual countries.

130 Our written sources have primarily been English-language, with some access to
French-language materials on the three French Pacific territories. Two limitations
arise from this reliance. First, we have not been able to use written materials in
indigenous languages. This restriction has limited our access to materials from
the lower courts, community justice bodies and other sources not formally
recorded. The second limitation is that in many of the countries within the scope
of the study, the oral tradition is paramount, and we have not had direct access
to oral material.

131 We have sought to overcome the limitations of our reliance on written material
in a number of ways. First, we have been greatly assisted by comments on drafts
by peer reviewers and members of our External Reference Group and also
by submissions on this project from others knowledgeable in this area.
Second, in May and June 2006, we held workshops in Nadi, Auckland and
Wellington to get feedback on our ideas for harmonising custom law and human
rights. These workshops were invaluable in testing out the feasibility of our
general approach. Third, we have made use of electronic communication to seek
out specific information where there was a gap in the research, or to update
information from outdated written sources.

22  See Powles, above n 15, 406.

23 Sue Farran Teaching Comparative Law: Lessons from Experience (Occasional Paper No 3, University of
the South Pacific, Port Vila) 8.

24  See Farran, above n 23, 9-10.

25 For further discussion of comparative methodology, see generally A Watson Legal Transplants:
An Approach to Comparative Law (Scottish Academic Press, Edinburgh, 1972); M Dogan and D Pelassy
How to Compare Nations: Strategies in Comparative Politics (2 ed, Chatham House, New Jersey, 1990);
V Wright (ed) Comparative Government and Politics (3 ed, Macmillan Press, London, 1992);
Catherine A Rogers “Gulliver’s Troubled Travels, or the Conundrums of Comparative Law” (1998) 67
George Washington Law Review 149.
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We have also taken the opportunity to discuss our project in regional meetings,
including the February 2005 Nadi Workshop on National Human Rights
Mechanisms, the July 2005 16™ Pacific Judicial Conference, the April 2006
Australasian Law Reform Agencies Conference, and the June 2006 Australia
New Zealand Society of International Law Conference. We have also met with
a number of individuals and organisations to discuss our ideas. They are listed
in Appendix 7.

Selection of material

1.33

1.34

With a comparative study covering 25 countries and territories, we have had to
be selective in our use of material. We have generally sought to use court cases
that best illustrate the points being made. There is, however, an important
limitation in using real cases as examples. In most countries, particularly the
smaller jurisdictions, there may be only a handful of cases dealing with custom
and human rights issues. The use of one case to illustrate a point should not
therefore be taken as representative of that particular country’s approach,
let alone the approach of the region as a whole. At its narrowest, a case is simply
the view of a particular judge in a particular case. Caution should be used in
drawing firm conclusions from individual cases.

We have made more limited use of international material and comparative
material from outside the region. Given the vast amount of such external
material, we have generally chosen to focus on Pacific cases and materials if
available, because by doing so we can make a useful contribution to the literature
rather than re-treading beaten paths. Given the international context of human
rights, which requires reference to the international human rights framework,
we have generally referred to international human rights treaties, declarations
and standards developed under United Nations auspices. These currently have,
and in the future are also likely to have, most import in the Pacific region.
Some useful international comparative material is listed in our bibliography.

TERMINOLOGY

1.35

1.36

Because this study uses words from a range of Pacific languages as well as some
legal terms and other technical terms potentially unfamiliar to readers,
we have included a glossary at the end of the study paper. In some cases we are
using terms in a specific way for the purposes of this study. Our usage of
“the Pacific” and of “Pacific Island countries and territories” is further elaborated
in Chapter 2, “custom law” is defined (and distinguished from “state-made law”)
in Chapter 4, and we set out in Chapter 5 what we mean by “human rights”.

Our use of two terms to describe different types of court needs elaboration.
We use the term “community justice bodies” to describe the various kinds of
community dispute resolution processes and entities described in Chapter 11.
When we refer simply to “courts”, we are describing the state-introduced courts
discussed in depth in Chapters 12 and 13. While these terms are not ideal,
we find greater inaccuracies in using other terms such as “informal” and “formal”
or “non-state” and “state”.
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CHAPTER 1 | The Challenge

OUR 137 The legal systems of each Pacific Island nation are not only complex but

CONTRIBUTION under strain from a range of political, social and economic problems.
Our study convinces us that supporting and building on the existing legal
infrastructures is vital, with implications for the future that go beyond this
study of human rights and custom. Our study is one contribution to that
wider picture.

138 It is an overview directed primarily to judges, lawyers, law teachers,
policy-makers and aid donors. It is not a model for future management of custom
and human rights across the entire Pacific region. Our aim is far more modest:
to prompt discussion of and further study on ways to harmonise custom and
human rights, both regionally and in particular countries. We have therefore
included an extensive bibliography and full footnotes.

139 Part 1 provides the general context of the interface between custom and human
rights in the Pacific. It describes the Pacific region of our study, as well as the
constitutional and legal frameworks of Pacific states. It provides theoretical and
factual background on both custom law and human rights. It also introduces our
strategy of examining the values underlying custom and human rights to help
harmonise the two systems.

140 Part 2 examines some particular issues which are often considered “flashpoints”
for the tension between custom and human rights: the rights of women and
children; freedom of religion, speech and movement; and the position of minority
and migrant communities. This section does not attempt to resolve the complex
problems that these issues raise. However, we do try to show the potential to
resolve some apparent conflicts by looking for values such as respect for human
dignity that can be found both in custom and in human rights and by taking
advantage of custom’s capacity to adapt and absorb new influences.

141 In Part 3, we offer more substantive suggestions for developing a jurisprudence
that draws on the strengths of both custom and human rights. Pacific nations
may wish to adapt some of these to suit their own requirements. The roles of
community justice bodies, courts and some other public bodies are examined.
We also explore ways to build closer relations between courts and community
justice bodies. Options for legislative change are considered, and some
developments at the regional level are discussed. One suggestion we consider
very important for coherent decision-making, and that could be implemented
speedily, is for each country to develop non-prescriptive custom law commentaries
to give judges, officials and others insight into the custom law(s) operating in
its territory.

142 Specific suggestions are identified in the text in shaded boxes. Many will not be
applicable to the situations of particular countries and territories, and all would
require further consideration before being applied in individual states.
We do not pretend to have definitive solutions, and it is for Pacific states to
decide whether our suggestions are useful or not.

OUR VISION 143 In developing the project, our vision was to make a contribution to developing
the relationship between custom law and human rights in the Pacific by:
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Deepening understanding of cultures to provide a more informed context for
the human rights debate.

Exploring the commonalities between custom law and human rights and how
the two can inform and complement each other.

Encouraging the development of the law and a jurisprudence unique to
Pacific states by drawing on both ancestral values and contemporary
legal principles.

Promoting a human rights culture grounded in a Pacific world-view.
Suggesting practical tools and mechanisms to support further harmonisation
of custom law and human rights.

Developing a resource document that will assist judges, lawyers, law teachers,
policy makers and aid donors in navigating the interface between custom law
and human rights.

Creating a platform for ongoing dialogue, research and policy development
on the relationship between custom law and human rights in the Pacific on
which others can build.

PART 1: Context
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Chapter 2
Pacific Context

30

This chapter introduces the Pacific region and explains why we consider that
the geographical area covered in this study paper can validly be treated
as a distinct region. While recognising the diversity of Pacific cultures,
we believe that there are significant commonalities of culture, custom and values
across the region. We also see commonalities in geography, history, religion,
political and legal systems, economies and environments. Regional institutions
likewise play an important role in both forming and giving expression to a sense
of common Pacific identity. At the same time, significant differences in size,
social structure and colonial experience mean that there are problems of
generalising about the whole region. We therefore recognise the need for these
issues to be studied in more depth at the local level. With this caveat, we have
attempted to provide a regional overview of the interface between custom and
human rights in this paper.

WHAT DO
WE MEAN BY
“THE PACIFIC"?

22

The countries and territories included in the study are set out in Appendix 2.
Most are members of the Pacific Islands Forum (PIF) and/or the Secretariat of
the Pacific Community (SPC).! We have included the French Pacific territories,
which allows us to compare the situations in countries with similar indigenous
cultures but different political and legal systems. We have also included the
Indonesian province of Papua, which is not a member of either the PIF or the
SPC. In addition, we have considered Timor Leste (East Timor), which faces
many of the same issues of the interface between custom and human rights as
Pacific countries.

Our study also includes New Zealand and Australia. Both countries are
full members of the PIF and SPC, play important roles in the region,
have significant indigenous populations with their own custom law,
and are home to many recent Pacific Island migrants with strong ties back to
their countries of origin. When we refer in this study paper to “the Pacific”
or “Pacific countries and territories” we mean all of the island countries

The Pacific Islands Forum represents Heads of Government of independent and self-governing
Pacific Island countries, Australia and New Zealand. Through the Forum, member states express their
joint political views and cooperate in areas of political and economic concern. It has 16 member
countries. The Secretariat of the Pacific Community provides technical assistance, professional support
and capacity-building assistance in the areas of land, marine and social resources to its member
countries and territories. It has 22 Pacific Island members together with Australia, France, New Zealand
and the USA.
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and territories plus Australia and New Zealand. When we refer to “Pacific Island
countries and territories” we are excluding New Zealand and Australia.?

LAND AND
PEOPLE

24

25

26

Appendix 2 shows the political status of Pacific countries and territories and the
wide variation in their population sizes and land areas. The larger islands in
the southwest Pacific are generally mountainous and volcanic, with rich soils
and mineral deposits. Smaller volcanic islands in places such as the Cook Islands,
Tonga and Samoa also tend to have good agricultural soil and fresh water.
Other Pacific islands, such as those in Kiribati, the Marshall Islands, Tokelau
and Tuvalu, are low-lying atolls, only a metre or two above sea level. These atolls
have only small amounts of land and limited supplies of fresh water.?

The total population of Pacific Island countries and territories was 10 million in
2000,* while Australia and New Zealand between them comprised another 23
million people.® Three out of four people in the Pacific Islands live in rural areas.
However, this overall figure masks high levels of urbanisation in many parts of
the Pacific. Three predominantly rural countries (Papua New Guinea, the
Solomon Islands and Vanuatu) dominate population figures for the region.
A country-by-country analysis shows that, in 11 out of 22 Pacific Island countries
and territories, more than half the population lives in urban areas.®

The Pacific Islands are commonly divided into three broad culture areas:
Polynesia, Melanesia and Micronesia. These divisions are problematic,
having their origins in the racial ideologies of European colonisers.” Nevertheless,
they are widely used today, not least by Pacific Islanders themselves, and can
serve as a useful shorthand as long as their limitations are recognised.
Our map indicates broadly the areas covered by these terms, but should not be

While we have made every attempt to be careful in our usage of terms such as “country”,
“territory” and “state”, no such usage in this study paper should be taken as an expression of the
Law Commission’s opinion as to the political status of any individual country, territory or state.
We have also used what we understand to be the official names of Pacific countries and territories,
while recognising that in a number of cases there are also other names by which these countries and
territories are known, particularly to their indigenous peoples.

Secretariat of the Pacific Community “Our Pacific Region” in Secretariat of the Pacific Community
< http://www.spc.int > (accessed 7 February 2006); for more detailed information see Brij V Lal
and Kate Fortune (eds) The Pacific Islands: An Encyclopedia (University of Hawai‘i Press,
Honolulu, 2000).

The Secretariat of the Pacific Community, above n 3, states that the population of the region was
estimated at 7.6 million in 2000. The region as defined by the SPC is very close to the region as defined
for the purpose of this study paper, but the SPC figures do not include the Indonesian province of Papua.
Papua had a population of some 2.2 million in 2000: Richard Chauvel Constructing Papuan Nationalism:
History, Ethnicity, and Adaptation (East-West Center, Washington, 2005) 89. For more information on
the population of Pacific countries see < http://www.spc.int/demog/en/index.html > .

Information from < http://www.stats.govt.nz > and < http://www.abs.gov.au> (accessed 7
February 2006).

Gerald Haberkorn Current Pacific Population Dynamics and Recent Trends (2004) < http://www.spc.
int > (accessed 7 February 2006).

On the origins of the Polynesia/Melanesia distinction see Nicholas Thomas “Melanesians and
Polynesians: Ethnic Typifications Inside and Outside Anthropology” in Nicholas Thomas In Oceania:
Visions, Artifacts, Histories (Duke University Press, Durham (NC), 1997) 133-155.

PART 1: Context
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taken too literally. For example, Fiji is commonly grouped with Melanesia
because of the physical appearance of its indigenous people, but indigenous
Fijians have much in common with the cultures of their Polynesian neighbours.
There are also Polynesian “outliers”, islands inhabited by Polynesians located
within the Melanesian geographical area.® A fourth indigenous culture area,
that of Aboriginal Australia, is also included within the region covered in this
study paper. The cultures of the Aboriginal peoples of mainland Australia are
quite distinct from those of other Pacific peoples.

27 This study will focus mainly on the indigenous cultures of the Pacific, since it is
indigenous peoples who are primarily affected by the interface between custom
law and human rights. However, we acknowledge that non-indigenous peoples
may have their own custom and custom law. Non-indigenous people comprise
more than a quarter of the populations of Fiji, Nauru, Palau and the Indonesian
province of Papua. Indigenous peoples are a minority in the Northern Mariana
Islands, Guam, New Caledonia, Australia and New Zealand. Issues affecting
indigenous and non-indigenous minorities are discussed in Chapter 10.
We consider all those who have made the Pacific their home to be Pacific
people. Those whose ancestors have lived in the region for thousands of years,
those whose forebears arrived as colonists or indentured labourers in the
nineteenth century, more recent migrants, and refugees from human rights
abuses elsewhere in the world, are all now part of the Pacific family.

COMMONALITY 28 While recognising the diversity that exists within the Pacific, we believe that
AND DIVERSITY it can usefully be treated as a region due to connections and commonalities
such as:

Culture and language. There are important similarities among indigenous
Pacific cultures, including the central place of the extended family, clan or
tribe in social life; a strong attachment to the land; and a preference for
decision-making by consensus. Many Pacific languages are related members
of the Austronesian language family, and Polynesian languages are particularly
closely related.

Custom law. In most Pacific Island countries and territories custom law
predominates in determining local disputes. In many places it is the law that
is most relevant to people’s daily lives. Custom is recognised in most Pacific
Island constitutions.

Small scale. Many Pacific Island countries and territories have very small
populations, and in all of them (including large countries like Papua
New Guinea) small communities continue to be the main social units.

Oceanic nature. Pacific countries are islands, and most Pacific peoples have
a strong sense of being encircled by a vast and bountiful ocean. Epeli Hau‘ofa
has described the Pacific as a “sea of islands”, making the point that the
islands are connected, not separated, by the ocean.’

8  Jocelyn Linnekin “Contending Approaches” in Donald Denoon (ed) The Cambridge History of the Pacific
Islanders (Cambridge University Press, Cambridge, 1997) 3, 8-9; Robert C Kiste “Pre-Colonial Times”
in K R Howe, Robert C Kiste and Brij V Lal (eds) Tides of History: The Pacific Islands in the Twentieth
Century (Allen & Unwin, St Leonards (NSW), 1994) 3, 4-6.

9  Epeli Hau‘ofa “Our Sea of Islands” in Epeli Hau‘ofa, Vijay Naidu and Eric Waddell (eds) A New Oceania:
Rediscovering Our Sea of Islands (University of the South Pacific, Suva, 1993) 2-16.
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Colonisation. All of the Pacific except for Tonga experienced colonisation
at some point from the late eighteenth to the twentieth centuries.

Religion. In all Pacific countries and territories the majority of the population
is Christian, and religion plays an important role in community and public
life across the region.

Political and legal systems. All Pacific countries and territories have some
sort of parliamentary system, incorporating at least some degree of popular
representation. Those colonised by English-speaking countries also have
common law legal systems.

Economies. Agriculture and fisheries form the economic base of most Pacific
Island countries and territories, although some also export significant amounts
of timber and minerals. They face major economic challenges, including
remoteness from key overseas markets, vulnerability to natural disasters and
other external shocks, and small internal markets. All depend to some
extent on foreign aid, many quite heavily, and remittances from islanders
living overseas also play a significant role in the economies of many
Pacific Islands.

Environment. Pacific Island countries and territories are vulnerable to
natural disasters like cyclones and face major environmental challenges,
such as global climate change and sustainability of fish stocks. Nuclear testing
has been a significant issue for some islands, and opposition to such testing
has helped to create a sense of common cause in the region.

Rural life. Despite increasing levels of urbanisation, a substantial proportion
of the population continues to live in rural areas across most of the Pacific.
Subsistence agriculture is still practised in many places, ties to the land are
still strong, and a very high proportion of land is still in customary ownership
in many parts of the Pacific.

Regional institutions. There are important regional institutions which
bring people from throughout the Pacific together to discuss issues of common
concern. Regional educational and training institutions such as the University
of the South Pacific have helped to build a sense of regional identity.

29 Having identified those features that help to make the Pacific a region, it is also
important to acknowledge the differences among Pacific societies:

Cultural diversity. There is a great deal of ethnic and linguistic diversity
within the region, particularly in the Melanesian countries in the southwest
Pacific. Around 1000 indigenous languages are spoken in the region, although
the great bulk of these are spoken in Papua New Guinea and the Indonesian
province of Papua. In addition, there are languages introduced through
colonisation, particularly English and French, as well as Hindi in Fiji and a
variety of “pidgin” languages such as Bislama in Vanuatu.

Colonial experience. Different parts of the Pacific were colonised by
different powers, and a number were colonised by several in succession.
This diversity has created differences in political, legal and linguistic traditions
across the Pacific.

Reliance on custom. As we shall explore further in this study paper,
there are differences in the contemporary vitality of custom law and in the
degree of recognition it receives from the state in different parts of
the Pacific.
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Common and civil law. Those parts of the Pacific colonised by France and
Indonesia have civil law systems, in contrast to the common law systems
found across most of the region.

Non-indigenous groups. In most Pacific countries and territories, indigenous
peoples are still overwhelmingly in the majority, but, as discussed above,
some have significant numbers of non-indigenous people.

Migration. Some countries, particularly parts of Polynesia, have experienced
significant levels of emigration (mainly to New Zealand, Australia and the
United States), while there has been little recent emigration from other
countries such as Papua New Guinea, Vanuatu and the Solomon Islands.

Political status. Some parts of the Pacific are fully independent states,
while others continue to be under the jurisdiction of another state or to have
some formal ties with their former colonial rulers (see Appendix 2).

210 These and other differences of history, ethnicity, culture, geography and
demography are often used to divide or classify the Pacific into categories,
particularly Melanesia, Polynesia and Micronesia. These divisions are reflected
in groupings such as the Melanesian Spearhead Group and events such as the
Micronesian Games. Other categorisations include Anglophone and Francophone;
large and small states; independent states and colonies or territories; and so on.
Each of these ways of classifying Pacific countries and territories has some
validity and usefulness, but each also has a degree of artificiality and arbitrariness.
While such categorisation cannot be entirely avoided, we use it with caution,
as we believe that those features that link the countries and territories of the
Pacific are more important than those that divide them.
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Chapter 3
Legislative Context

3.1

This chapter describes the legislative context in which custom and human rights
reside. We noted in Chapter 1 that custom affects everyday life in many Pacific
communities but that those communities are now more regularly exposed to
thinking about human rights. We introduced our view that custom and human
rights can work together and support each other, but before that view can be
advanced, we need to note how custom and human rights fit into the state legal
system. That delineation requires consideration of the constitution and statutes
of the particular state and, in those countries that have a common law system,
the development of an indigenous common law. It also requires consideration
of any treaties which the state has ratified and their effect on domestic law.

CONSTITUTIONS 32

33

34

A constitution is the primary legal document of a state, which prevails over
statutes and other forms of law. Apart from New Zealand, the constitution is
contained in a single legal document and is so framed that courts may strike
down legislation that is inconsistent with it.

All Pacific countries and territories with written constitutions provide for human
rights in those constitutions, except for Australia and Niue.! These provisions
are usually described as fundamental rights or a bill of rights. How the rights are
provided for in constitutions and the way in which particular rights are expressed
varies. These rights are enumerated in Appendix 3.

Most constitutions also have provisions protecting custom, but how custom is
protected, recognised or provided for, and its place in the legal hierarchy also

Tokelau’s draft constitution includes human rights provisions. Within Australia, the Australian Capital
Territory and the state of Victoria have legdislation providing for human rights, and other states have
been considering Bills of Rights: < http://www.nswcel.org.au > (accessed 29 August 2006).
For Niue, see Appendix 3. In 1991, a Constitution Review Committee considered whether a Bill of
Rights should be included in the Niue Constitution but concluded that there was not widespread support
and that Niue would be well advised to adopt a “wait and see” stance, so as to learn from the experience
of other Pacific states: Constitution Review Committee Report to the Niue Assembly (Government Printer,
Alofi, 1991) 20. However, Niue became bound by a number of international human rights treaties by
virtue of New Zealand’s ratification of or accession to these treaties before 10 November 1988,
and while these treaties are not a source of Niue’s domestic law, they set standards for the content
and interpretation of the law: see The Laws of New Zealand Pacific States and Territories: Cook Islands,
para 22 (last updated 21 April 2005) < http://www .lexisnexis.com > (accessed 5 September 2006).

PART 1: Context
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vary from country to country.”> The provisions for custom in each Pacific country
and territory, in constitutions, statutes or the common law, are summarised in
Appendix 4.

35 These provisions range across a spectrum. At one end, Tonga has no formal
protection of custom law. In the Cook Islands and Niue, custom law is largely
limited to the use and ownership of land. In Fiji the Constitution directs
Parliament to make provision for the application of customary laws.
The Constitution of Tuvalu, at the other end of the spectrum, provides very
significant recognition of custom.

36 Most Pacific countries gained written constitutions in the 1960s, 1970s or 1980s
on becoming independent. Tonga, which alone among the Pacific states was not
colonised, adopted its constitution (including a Declaration of Rights) in 1875.
Some constitutions have since been revised. For example, the Tuvalu Constitution
was rewritten with a more local flavour, according priority to Tuvaluan culture
and values. Human rights provisions were added to the Cook Islands Constitution
in 1981. The Fiji constitution has been significantly changed twice as a result of
political upheaval, with its 1997 Constitution now being one of the most modern
and comprehensive in terms of human rights. The Papua New Guinea (PNG)
Constitution has been amended many times, most recently to accommodate the
Bougainville Autonomous Government.

37 Constitutions may provide for a constitutional review in future. For example,
the constitutions of the Federated States of Micronesia and the Marshall Islands
provide for a ten-year review.® With or without a review provision,
many constitutions are in various stages of renewal. Constitutional amendment
or renewal exercises are currently being considered in Tonga and Nauru.
Amendments to the constitution of Palau were agreed at a constitutional
convention in 2005 and are awaiting enactment.

38 In other cases, a new constitution is envisaged. A new draft Federal Constitution
has been prepared for the Solomon Islands, and is currently being reviewed.
A new constitution was proposed for Tokelau in the event that self-determination
was agreed. A referendum held in February 2006 failed to achieve the two-thirds
majority needed for Tokelau to become self-governing in free association with
New Zealand, but another referendum may be held in future. In French Polynesia
and New Caledonia, the constitutional relationship with France is the subject of
ongoing review and discussion.

39 Constitutional reviews provide an opportunity to reconsider how human rights
and custom are accommodated in the national legal system, a topic discussed
further in Chapter 14.

2 See D E Paterson “South Pacific Customary Law and Common Law: Their Interrelationship” (1995)
21 Commonwealth Law Bulletin 660. See also J G Zorn Custom and Customary Law: Coursebook Two
(University of the South Pacific, Suva, 1994).

3 In the Marshall Islands, a constitutional convention must be approved by a two-thirds majority of
Parliament. In 2006, the Marshall Islands Government was unable to attain the necessary Parliamentary
majority, so planned to put the proposal for a constitutional convention to a referendum: Giff Johnson
“Referendum Sought on Marshalls Constitution” in “Pacific Islands Report” in East-West Center
(24 April 2006) < http://pidp. eastwestcenter.org > (accessed 24 April 2006).
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STATUTE LAW

3.10

3.1

3.12

3.13

3.14

3.15

Human rights and custom may also be provided for in statutes. Examples of
statutes that further define human rights are the New Zealand Bill of Rights Act
1990 and Human Rights Act 1993 and the Fiji Human Rights Commission Act
1999. Many statutes regulate custom law, like Samoa’s Village Fono Act 1990,
Tuvalu’s Falekaupule Act 1997, and the Fijian Affairs Act. This section describes
the special status of some statutes and the way statutes interact with custom,
particularly the danger they may alter it; how custom law may influence the
application of statutes; and the place of statutes in the hierarchy of laws.

Some statutes have a quasi-constitutional status. For example, statutes may
require a special majority of parliament to amend. In Fiji, the Fijian Affairs Act
and related Acts are entrenched - any amendment must be read three times in
both the House of Representatives and the Senate and must be supported by at
least 9 of the 14 members of the Senate who are appointed by the Bose Levu
Vakaturaga (Great Council of Chiefs).* Some statutes have special status because
the constitution requires that such a statute is enacted. Arguably, such statutes
once made cannot be repealed except by the substitution of another or by an
amendment to the constitution itself. The Underlying Law Act 2000 of Papua
New Guinea, which provides greater recognition for custom law, is an example
of an Act made pursuant to a constitutional provision. Consequently, it takes
priority over other legislation.’

Other statutes, while ordinary statutes, are still constitutionally significant.
For example, statutes that give effect to human rights treaties cannot be lightly
repealed if the effect is to renege on the state’s formal commitments to the
international community. Some statutes may also take priority over others.
The New Zealand Bill of Rights Act is an example: whenever a statute can be
given a meaning which is consistent with the Bill of Rights Act, that meaning is
to be preferred.®

Statutes adapting custom may inadvertently alter how custom is practised.
Some statutes on the use, ownership and alienation of customary land have
radically altered traditional land management systems. Customary practices may
also be affected by statutes regulating family matters and criminal law.
The codification of custom is considered in Chapter 13.

Custom law may also influence how statutory principles are applied. For instance,
custom may be relevant to determining whether a defence of provocation is
tenable or may help determine the “best interests of the child”.

In a case before the courts in which a conflict arises between a statute and
custom, the statute usually prevails over custom - unless the statute is
inconsistent with any constitutional provision for the protection of custom.
The court must also have regard to constitutional human rights to
determine a given case, even when the rights are not expressed in the relevant
statute. When a conflict arises between the common law and a statute,
the statute prevails.

Related Acts are the Fijian Development Fund Act, Native Lands Act, Native Lands Trust Act,
Rotuman Act, Rotuman Lands Act, Banaban Lands Act and Banaban Settlement Act.

This Act is discussed further in Chapter 14.
New Zealand Bill of Rights Act 1990, ss 4 and 6.
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COMMON LAW 3.6 Two systems of introduced law exist in the Pacific. The civil law system, found
today in countries formerly colonised by France,” usually requires the explicit
expression of its law in statutory codes. The more usual system in the Pacific is
the common law which developed initially in England. The common law was
developed by judges from principles regarded as “common” to the whole of
England, in contrast with local or provincial laws or customs unique to a
particular area or region.® The common law is represented today in the
application of legal principles developed in past cases and applied by judges to
similar fact situations.

3.17 Pacific countries with an English-speaking heritage adopted the common law of
their colonial power at the date of independence. Although following
independence these countries have been free to develop their own common law,
their courts have usually continued to follow quite closely the common law of
the United Kingdom, the United States, Australia or New Zealand.
The desirability of developing an indigenous common law that draws on the
custom law principles at work in the individual states is explored at greater
length in Chapters 6 and 12.

318 Aspects of custom law are recognised by the courts under the common law
doctrine of aboriginal rights. In Canada, the United States, Australia and
New Zealand, the property rights of indigenous peoples are recognised under
this doctrine.” However, although the doctrine of aboriginal rights is still
developing, its application has generally been limited to the topics of tribal
autonomy and property rights. This narrow scope limits the doctrine’s usefulness
in the Pacific.

3.19 The courts operating under the common law system also rely on human rights
law - as it is expressed in constitutions, statutes and international treaties,
or as recognised at customary international law - to develop legal principles.
In this way, human rights become part of the common law as well.

TREATIES 320 International human rights treaties are becoming increasingly important sources
of domestic law. While the role of international law generally is considered
further in Chapter 5, in this chapter we briefly consider how those treaties are
applied in the Pacific. As Appendix 5 indicates, there is a low level of ratification
of many of the core international human rights treaties in the Pacific, but almost
all Pacific Island countries have signalled their commitment to human rights in
their domestic constitutions and/or statutes (Appendix 3).

7  The legal systems of Timor Leste and Indonesia (including Papua) are also largely within the civil
law tradition.

8 Morag McDowell and Duncan Webb The New Zealand Legal System: Structures and Processes
(4™ ed, LexisNexis, Wellington, 2006) para 2.3.2. For further detail on the development of the common
law from English custom see Carlton Kemp Allen Law in the Making (6 ed, Oxford University Press,
London, 1958) especially 68-74.

9  United States: Johnson v McIntosh 21 US (8 Wheat) 543 (1823); Cherokee Nation v State of Georgia 30
US (5 Pet) 1 (1831); Worcester v State of Georgia 31 US (6 Pet) 515 (1832). Canada: Guerin v The Queen
(1984) 13 DLR (4™) 321; R v Sparrow [1990] 4 WLR 410; Delgamuukw v British Columbia [1997] 3 SCR
1010. Australia: Mabo v Queensland (No 2) (1992) 175 CLR 1; The Wik Peoples v Queensland (1996)
187 CLR 1. New Zealand: Attorney-General v Ngati Apa [2003] 3 NZLR 643.
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3.23

3.24

3.25

10

11

12

13

14
15

Although there is an increasing body of opinion that some human rights norms
are so fundamental as to apply to all states whether or not they have signed or
ratified a treaty,'® the conventional legal approach is that a treaty is only binding
to the extent it has been adopted by a country. The law relating to domestic
adoption of international treaties is however complex and varies significantly
depending on the domestic jurisdiction and the nature of the instrument.

While it is beyond the scope of this paper to outline the process in detail, several
steps are usually involved in becoming a party to an international treaty.
The first is signature of the treaty by a state. Signature denotes general
acceptance of the treaty’s terms and a good faith commitment to proceed to
ratification but does not usually entail direct legal obligations. This step is
followed by ratification, in which a country formally agrees to be bound by the
treaty. In some cases, however, Pacific states have become parties to a treaty
when the treaty was signed on their behalf by the former colonial power or
current metropolitan state.

The process of ratification varies. In Pacific countries from the British tradition,
ratification does not have direct domestic effect until the treaty has been
implemented by statute, which recognises the constitutional principle that the
executive arm of government cannot change the law by entering into a treaty.!!
Treaties should therefore not be ratified until a state is sure that its domestic law
is compliant with the Treaty. It should be noted that Article 27 of the Vienna
Convention on the Law of Treaties provides that states cannot excuse
non-compliance by reference to inadequate national law.!?

A statute can implement a treaty in two ways: by incorporating the substance
of the treaty without any indication of its origins, or by authorising the making
of subordinate legislation to give effect to the treaty.!

Courts are, however, increasingly having regard to treaties which have not been
formally implemented. There are at least five ways in which courts may take
treaties into account: as a foundation of the constitution; as relevant to the
determination of the common law; as a declaratory statement of customary
international law; as evidence of public policy; and as relevant to interpretation
of a statute.'* Sometimes, a constitution may provide specifically for the courts
to have regard to relevant international law. For example, the Fiji Constitution
provides that in interpreting the Fiji Bill of Rights, the courts must have regard
to relevant public international law."

See discussion of customary international law and the doctrine of ius cogens in Ministry of Foreign
Affairs and Trade New Zealand Handbook on International Human Rights (2 ed, Wellington,
2003) 23-24.

Attorney-General for Canada v Attorney-General for Ontario [1937] AC 326 (P Co).
The relevant part of art 27 provides: “A party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty”.

For further discussion of the ways in which treaties may be implemented via domestic legislation,
see New Zealand Law Commission A New Zealand Guide to International Law and its Sources
(NZLC R34, Wellington, 1996) ch 2 [NZ Law Commission].

See NZ Law Commission, above n 13, ch 3, on how courts take account of treaties.

Constitution of Fiji, s 43(2): “In interpreting the provisions of this Chapter, the courts must promote
the values that underlie a democratic society based on freedom and equality and must,
if relevant, have regard to public international law applicable to the protection of the rights set out in
this Chapter.”
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326 Treaties may also be ratified with reservations about particular clauses, indicating
that states do not intend to be bound by a particular clause. A number of Pacific
countries have entered reservations when ratifying the major human rights
treaties. These reservations reflect concerns about resources as well as custom.
For instance, Fiji entered a reservation to the requirement of the Convention on
the Elimination of Discrimination Against Women (CEDAW) that steps be
taken to eliminate customary practices based on inferiority or stereotyped roles
for men and women.!¢

Customary international law

327 Customary international law is practice which is consistently followed by states
from a sense of obligation, such that the practice becomes a legally binding rule.'”
There is always debate as to whether or not a practice is so widely accepted that
it has become customary international law. Where a legal requirement is
generally agreed to have become customary international law, a state is bound
to comply with that law, irrespective of ratification. In common law countries,
customary international law may form part of the common law recognised by
domestic courts.

328 As further described in Chapter 5, the Universal Declaration of Human Rights
(UDHR) has evolved into an instrument of such moral and political importance
that certain elements of the UDHR are now said to be part of customary
international law. Among these elements are the right to life, freedom from
slavery, freedom from torture, inhuman and degrading treatment, and the right
to a fair trial. Some commentators argue that all of the rights in the UDHR have
acquired the status of customary international law. As, however, most of these
rights are also reflected in the constitutions of the Pacific, the actual boundaries
of customary international law are less significant.

16 It did, however, agree to art 2(f), thereby undertaking to modify or abolish existing laws,
customs and practices that discriminate against women.

17  See Ministry of Foreign Affairs and Trade New Zealand Handbook on International Human Rights
(2 ed, Wellington, 2003) 23-24; Rhona K M Smith “Customary International Law” in Rhona K M Smith
and Christien van den Anker (eds) The Essentials of Human Rights (Hodder Arnold, London,
2005) 79-81.
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Following a brief introduction to the importance of custom in the Pacific, this
chapter falls into two main sections. The first outlines three legal theories that
mark out paths to applying custom law, paths that may lead in different
directions: positivism, pluralism and realism. Because the path chosen directs
the whole approach to custom law, the three theories merit exploration here.
The second section explains our understanding of custom law for the purposes
of this study. We address four aspects: its definition, its content, modern custom
as a historical product, and issues relating to its present use.

It is apparent that the vast majority of disputes in many Pacific countries,
especially in Melanesia, are resolved by customary means. Daily life in small
island territories like Tokelau and Wallis and Futuna is almost entirely governed
by custom and custom law processes. State-made law barely exists in remote
parts of Melanesia, and custom is the only operative system of control if,
as in Bougainville during the armed conflict there, state-made law breaks down.
Many states depend on custom to maintain local peace and order and have not
the wherewithal to replace it with state institutions. Even where state institutions
do exist at the local level, they coexist with customary processes.

Pacific people also see custom as “law”. That perception was readily apparent
in our discussions with Pacific people, in which various indigenous terms for
custom law were used. Such terms include the Samoan agai fanua (Tongan anga
faka fonua), “the way of the land”, and New Zealand Maori tikanga, “that which
is right and proper”.! Custom is frequently described as the inherited or ancestral
law in contrast with state-made law.? Thus, Bernard Narokobi describes custom
as law for Melanesian societies.?

See New Zealand Law Commission Maori Custom and Values in New Zealand Law (NZLC SP 9,
Wellington, 2001) 15 [NZ Law Commission] on the term tikanga Maori.

Compare Lissant Bolton “Chief Willie Bongmatur Maldo and the Role of Chiefs in Vanuatu” (1998) 33
Journal of Pacific History 179: “[Kastom| provides a way of summing up what ni-Vanuatu understand
to belong to themselves and to their place, in opposition to all that contact with other people and other
places has introduced to their way of life.”

Bernard Narokobi Lo Bilong Yumi Yet: Law and Custom in Melanesia (Melanesian Institute for Pastoral
and Socio-Economic Service and the University of South Pacific, Suva, 1989) 5-6.

PART 1: Context
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44 However, custom and state-made law are also seen as complementary rather
than competing: the one serves traditional communities, while the other manages
national interests. They also have different strengths. Courts have specialist
expertise in fact-finding to determine responsibility for wrong-doing. Community
justice bodies are noted for dispute resolution techniques to maintain local
harmony. Chapter 12 considers how judges can capitalise on the strengths of
both systems.

45 The understanding of Pacific custom law has developed as a result of legal
anthropology in the second half of the 20 century. Once seen as simply practices
undertaken from habit or superstition, custom law is now more frequently
recognised as a system of law comprised of values, practices and processes.

POSITIVISM, 46 Some writers do not treat custom as law but as something that gives way
PLURALISM to law, either being replaced by law or taking on the form of law itself.*
AND REALISM However, that depends on what is meant by “law”, a matter that is the subject

of spirited debate within the discipline of jurisprudence (the philosophy of law).
It is not a debate that will be of great practical assistance in the current context,
as the question of whether custom is technically designated law is not the main
issue. The important question is what position custom should occupy in the
settlement of disputes.

47 The legislature and the courts are the primary state organs in determining how
custom law and human rights are applied. A coherent legal system requires that
courts apply them in a systematic way, according to a consistent legal theory.
Positivism, pluralism and realism define the place of custom within state legal
frameworks in different ways.

Positivism and pluralism

48 Under the theory of legal positivism, custom exists in law only to the extent that
it is recognised by the organs of the state through the constitution, statute law
and the common law. The theory of legal pluralism, by contrast, is that the
law derives from people and state-made law gives expression only to one form
of it. The pluralist approach to law developed with the anthropological studies
already mentioned. These focused on providing full descriptions of the norms
of traditional societies and the processes by which these norms are identified

4 Susan Farran “Custom and Constitutionally Protected Fundamental Rights in the South Pacific Region
— The Approach of the Courts to Potential Conflicts” (1997) 21 Journal of Pacific Studies 103-104.
See also Dorosthy Kenneth and Henlyn Silas “Vanuatu: Traditional Diversity and Modern Uniformity”
in Institute of Pacific Studies (ed) Land Rights of Pacific Women (Institute of Pacific Studies,
University of the South Pacific, Suva, 1986) 68-69.
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411

and applied for the resolution of disputes.® Based upon that work, pluralists
present custom as law and as constituting a legal system that is not dependent
on state recognition for its authority.

Pluralists also contend that custom law has the capacity to change as community
opinions change. They warn that once customary norms are fixed by statute or
court precedent, then as a matter of law the norms are no longer determined by
communities and cease to change in line with changing community opinions.
In effect they become frozen. In this view, legal positivism is seen to take the
heart out of custom law, compromising community autonomy and the
dynamic nature of custom and fulfilling the colonial prophecy that custom will
be displaced.

A pluralist approach is now also appearing in international law. Custom law,
its institutions and processes, are being increasingly recognised in international
instruments.® Custom is treated as law in framing group rights. In addition,
articles 5 and 34 of the revised draft Declaration on the Rights of Indigenous
Peoples propose recognition of the right of indigenous people to maintain and
strengthen their legal systems and juridical customs, in accordance with
internationally recognised human rights standards. Under the framework of the
draft declaration, custom may be seen as a system of law for customary
communities, coexisting with state-made law and drawing its authority from the
fact that it is the law that preceded the state.

The differences between these jurisprudential approaches are not merely of
academic interest. They have important implications for the relationship between
custom and the state in the Pacific. Essentially, positivists envisage a unitary and
centralised legal system, while pluralists envisage a state system coexisting with
autonomous legal systems operating in communities.

Our discussion of pluralism is indebted to a draft chapter of Miranda Forsyth’s PhD thesis,
which she kindly made available to us. See also AWB Simpson “The Common Law and Legal Theory”
in AWB Simpson (ed) Oxford Essays in Jurisprudence (Salmond Series, Clarendon Press, Oxford, 1973)
77; John Griffiths “What is Legal Pluralism?” (1986) 24 Journal of Legal Pluralism and Unofficial Law
1; George D Westermark “Court is an Arrow: Legal Pluralism in Papua New Guinea” (1986) 25
Ethnology 131; Jean G Zorn “Lawyers, Anthropologists, and the Study of Law: Encounters in the
New Guinea Highlands” (1990) 15 Law and Social Inquiry 271; Sally F Moore “Treating Law as
Knowledge: Telling Colonial Officers What to Say to Africans about Running ‘Their Own’
Native Courts” (1992) 26 Law and Society Review 11; Brian Z Tamanaha “The Folly of the
‘Social Scientific’ Concept of Legal Pluralism” (1993) 20 Journal of Law and Society 2, 192;
Sally E Merry “Legal Pluralism” (1998) 22 Law and Society Review 869; Gordon Woodman “Ideological
Combat and Social Observation: Recent Debate about Legal Pluralism” (1998) 42 Journal of Legal
Pluralism and Unofficial Law 21; Ian Fraser “Legal Theory in Melanesia: Pluralism? Dualism?
Pluralism Long Dualism?” (1999) 3 Journal of South Pacific Law < http://www.vanuatu.usp.ac.fj >
(accessed 31 May 2005); Jennifer Corrin Care and Jean G Zorn “Legislating Pluralism:
Statutory ‘Developments’ in Melanesian Customary Law” (2001) 46 Journal of Legal Pluralism and
Unofficial Law 49; J Rivers and H A Amankwah “Sovereignty and Legal Pluralism in Developing
Nations: A New Appraisal of the Papua New Guinea Case” (2003) 10 James Cook University Law
Review 85; Richard Scaglion “Legal Pluralism in Pacific Island Societies” in Victoria Lockwood (ed)
Globalization and Culture Change in the Pacific Islands (Pearson Prentice Hall, Upper Saddle River, 2003)
86; Bob Hughes The Politics of Legal Pluralism (Occasional Paper No 7, University of the South Pacific
School of Law, Vanuatu).

See, for instance, articles 8 and 9 of ILO Convention 169 on Indigenous and Tribal Peoples, which came
into force in 1991, although it has not been widely ratified. Fiji is the only country in the Pacific region
to have ratified ILO 169: < http://www.ilo.org > (accessed 25 August 2006).
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4.12 In many colonised countries, positivism was a basis for the assertion of authority
over indigenous tribes. In his thesis on the state recognition of customary law,
Campbell McLachlan states that when countries achieved independence,
pluralism provided a more acceptable theoretical base:”

The emergence into independence of the island states saw a radical reshaping of
the ideological context for custom. .... The legal system, then, had to be refashioned
out of the material of customary law. This was endorsed in the preamble to many
Pacific constitutions which pledge the new state to uphold custom and traditions
and to work through indigenous social organisation.

4.13 McLachlan concludes that the relationship between state-made law and custom
is complex and has to be addressed and answered within each separate
jurisdiction. It cannot be answered in a general way. He proposes an approach
which he terms “cooperative pluralism”:®

The extent and form of recognition [of customary law] in the Pacific as elsewhere
must be worked out in the context of individual countries, through consultation
between Governments and indigenous communities, and in relation to
particular subjects.

He adds:®

Because it insists on a necessary connection between law, state and territory, legal
centralism denies the significance of customary law which is neither generated
nor enforced by the state, and furthermore, neither territorial nor unified in
operation. Thus, the recognition of customary law involves modification of basic
premises of State law in the acceptance of the separate identity of indigenous
groups and the personal application of laws.

414 Cooperative pluralism builds on but goes further than the Australian Law Reform
Commission in their groundbreaking 1986 report on Aboriginal customary law.!°
It shares their view that it is possible to take account of customary norms in a
wide variety of contexts in the operation of the state law system,
without the creation of state-defined customary law. McLachlan concludes in a
review of the ALRC report:!!

Underpinning all this, and of considerable significance for a developing
comparative approach to State recognition of customary law is the 1986 report’s
fundamental premise that the continuing separate identity of an indigenous
people and of their law positively requires an acknowledgement by the State of
the limits of State law and a respect by it of the alternative sphere of indigenous
customary law.

7 Campbell McLachlan State Recognition of Customary Law in the South Pacific (PhD thesis, University of
London, 1988) 336 [State Recognition of Customary Law].

State Recognition of Customary Law, above n 7, 344.
State Recognition of Customary Law, above n 7, 348.

10  Australian Law Reform Commission The Recognition of Aboriginal Customary Laws (ALRC No 31,
Australian Government Publishing Service, Canberra, 1986).

11  Campbell McLachlan “The Recognition of Aboriginal Customary Law: Pluralism Beyond the Colonial
Paradigm — A Review Article” (1988) 37 International & Comparative Law Quarterly 368.
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That was also the approach taken by this Commission in its study of Maori
custom and values in New Zealand law in referring to the doctrine of aboriginal
rights and the associated doctrine of aboriginal title.' Thus, custom is a source
of legal principle whether or not it is expressed to be a source of law in the
constitution, unless its application is limited by the constitution or statute.

Realism

4.16

4.17

4.18

McLachlan’s approach is not dissimilar in outcome to a third jurisprudential
approach, that known as “realism”. This approach embodies an investigation of
the extent to which custom is observed and provides a means for recognising its
existence. If we investigate how disputes are settled in fact, then a realistic
understanding of the role of custom in each country can be made. The famous
United States Supreme Court Judge, Oliver Wendell Holmes Jnr said:
“The prophecies of what the courts will do in fact, and nothing more pretentious,
are what I mean by the law.”!3

This definition was the foundation of realist jurisprudence. The approach was
echoed by Karl Llewellyn in his celebrated book The Bramble Bush. He pointed
out that what officials do about disputes was to his mind “the law itself”.
He observed:'*

The main thing is what officials are going to do. And so to my mind the main
thing is seeing what officials do, about disputes, or about anything else; and seeing
that there is a certain reqularity in their doing — a regularity which makes
possible prediction of what they and certain other officials are about to do
tomorrow. In many cases that prediction cannot be wholly certain.

Realist jurisprudence is capable of being extended to the situation relating to
custom in the Pacific. Examining how disputes are settled and the role of custom
in settling those disputes is at the heart of developing a contextual approach to
law in the Pacific.

Ongoing challenges

4.19

12

13

14

15

For small or developing countries, adopting simple, bright-line rules, particularly
in the law that regulates business, has often been seen as appropriate.
This is because small jurisdictions may have limited resources for law-making
and enforcement, with the concomitant risk of corruption. However, this
approach does not appear useful in addressing the important and continuing role
of custom in the Pacific. A simplistic or hard-line approach to the integration of
custom and human rights is likely to increase polarisation of views.!

New Zealand Law Commission Maori Custom and Values in New Zealand Law (NZLC SP 9,
Wellington, 2001) 11.

Oliver Wendell Holmes “The Path of the Law” (1897) 10 Harvard Law Review 457, quoted in
Richard A Posner (ed) The Essential Holmes (Univ of Chicago, Chicago, 1992) 163.

Karl N Llewellyn The Bramble Bush: On Our Law and Its Study (Oceania Publications, New York, 1960)
13 (emphasis in original).

The appropriateness of the bright-line-rules approach is now also challenged from an economic realism
perspective, as neither the most effective nor the most efficient strategy for small and developing countries:
Kevin D Davis “Law-Making in Small Jurisdictions” (2006) 56 University of Toronto Law Journal 151.
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420 Custom plays a positive role in settling disputes, and it should be permitted to
do so where it can be effective. There is little point in debating whether it is
technically law or not, if it is broadly recognised by the society to which
it is applied. However, the process of synthesising custom and the court system
is a complex intellectual task that presents significant challenges.

421 David Weisbrot, writing about Vanuatu, makes the point that to have a coherent
pluralist system requires substantial effort. The difficulty of synthesising custom
and Western legal systems lies not merely in inertia or failure to face up to
difficult issues. Weisbrot identifies the main challenge as “one of political
philosophy: reconciling the conflicting demands of Kastom and Christianity;
social democracy and traditionalism; Melanesian socialism and international
capitalism; and unity and diversity”.'® The same challenge probably faces other
Pacific countries.

422 Notwithstanding the difficulties, it is up to every state to decide how to advance
custom or limit it, whether to synthesise it and the rest of state law, and if so,
how. There are no easy answers and no simple prescriptions. Nor will the
solutions arrived at be uniform. As already noted in Chapter 3, Pacific countries
and territories vary considerably as to the form of recognition accorded to custom
and most of their constitutional references to custom are vague.
Applying generalisations about the role of custom to any specific country is
therefore dangerous.

DEFINING 423 There is no settled definition of custom law. Some consider that the search for

CUSTOM LAW a definition is unhelpful and that custom law, being fluid, cannot be defined but
only described.!” Several have warned against defining custom law in terms of
Western law, because the concepts involved are substantially different.'®
However, we must explain the sense we make of custom law for the purposes
of this study paper and explain how we use certain terms.

424 First, we emphasise that Pacific custom law is not like custom at English law,
where “custom” describes practices that have continued unchanged from time
immemorial. As the Privy Council pointed out in 1919, with regard to
New Zealand Maori custom, the custom of a race “is not to be put on a level with
the custom of an English borough or other local area which must stand as it has
always stood, seeing that there is no quasi-legislative internal authority which
can modify it”. The Privy Council observed that a race, by comparison,
may have “some internal power of self-government” and its customs or practices
may change.?

425 Frequently, however, Pacific custom is still so equated with ancient and
unmodified practices that use of the term “custom” for the indigenous legal
systems of the Pacific can cause confusion. We use “custom law” nonetheless,
because there is no single indigenous term for Pacific custom law, and because
“custom” or “customary law” is now used universally for traditional legal

16  David Weisbrot “Law and Native Custom in Vanuatu” (1988) 3 Law and Anthropology 104, 123.
17  For example, State Recognition of Customary Law, above n 7, 70.

18 For example, Guy Powles “Customary Law Systems and the Pacific Island State: The Search for Workable
Relationships” (2003) 2 New Pacific Review 263, 266.

19  Araniv Public Trustee (1919) NZPCC 1, 6.
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systems. However, in contrast to the understanding of custom in English law,
we use “custom law” to refer to a system of law that is not static but subject
to change.

An alternative term that is frequently preferred is “customary law”, but it is used
variously: for the rules that govern behaviour;* for the norms that have been
recognised by the state courts;?! or, as in most Pacific statutes, for custom as
practised (with or without judicial recognition). To distinguish those meanings
we instead use “custom law” and define it as the values, principles and norms
that members of a cultural community accept as establishing standards for
appropriate conduct, and the practices and processes that give effect to community
values. While custom is what people of a particular cultural community habitually
do, custom law is what they consider they are bound to do or not do, because of
the community’s values or for fear of some unwelcome consequence.

E Adamson Hoebel applies a stricter test to determine when a social norm
becomes legal. He argues that a social norm is legal only if its neglect or infraction
is regularly met by the threat or application of physical force by a socially
recognised individual or group.?? Not all breaches of custom law are met with
such penalties, yet customary penalties may be no less effective in deterring
offences. For instance, shaming practices have a large deterrent effect in
tight-knit communities, and in addition, shame is seen to punish even if the
community does nothing. “Ma te whakama e patu” is a New Zealand Maori
expression conveying the belief that the guilty are chastised by their internalised
sense of shame.?® Furthermore, traditional belief in supernatural punishment
for the commission of offences against spiritual restrictions, sometimes described
as tapu or taboo, was a significant regulator of conduct and was associated with
such consequences as personal illness or tragedy or some calamity affecting the
whole community.?*

We would also not minimise the sanction that comes from the internalisation of
community values. A comparison may be made with the traditional Chinese legal
system. Morag McDowell and Duncan Webb consider that Chinese thinking
(in particular, Confucianism) holds that social order is not achieved through
strict legal rules and coercion. It is achieved through recognition of the
appropriate course of action in the light of social factors and principles of
appropriate behaviour.?

Jennifer Corrin Care “The Status of Customary Law in Fiji Islands after the Constitutional Amendment
Act 19977 (2000) 4 Journal of South Pacific Law < http://www.vanuatu.usp.ac. fj > (accessed 26
October 2005).

For example, Hon Vincent Lunabek “Adjudication of Customary Law in the Pacific” (2004) 15
Commonwealth Judicial Journal 25.

E Adamson Hoebel The Law of Primitive Man: A Study of Comparative Legal Dynamics
(Harvard University Press, Cambridge (Mass), 1954). See also K N Llewellyn and E Adamson Hoebel
The Cheyenne Way: Conflict and Case Law in Primitive Jurisprudence (University of Oklahoma Press,
Norman, 1941). For an alternative view, see Richard Benton “Lexicography, Law and the Transformation
of New Zealand Jurisprudence” (Paper presented at the Symposium on Concepts in Polynesian
Customary Law, University of Auckland, 12 October 2004).

Joan Metge New Growth From Old: The Whanau in the Modern World (Victoria University Press,
Wellington, 1995) 284-285.

The NZ Law Commission discusses tapu, above n 1, 36-38.

Morag McDowell and Duncan Webb The New Zealand Legal System: Structures, Processes and Legal
Theory (2 ed, Butterworths, Wellington, 1998) 38.
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429 We distinguish custom law from “state-made law”. State-made law consists
of law made by the organs of the state, including constitutions, statutes and
(for most Pacific countries and territories) the common law. As we have earlier
discussed, state-made law provides for the recognition of custom law.
When a distinction is needed, we will refer to custom law as practised, on the
one hand, and to custom law as recognised by the courts or as provided for by
statute, on the other hand.

430 “Culture” and “tradition” are related to custom law but are also distinct. We use
“culture” for those things that manifest a people’s way of life. Custom law, like
all law, is part of culture. “Tradition” is used for practices and beliefs seen as
having come from a community’s ancestors.

CONTENT 431 Most writers refer to custom law in terms of values, practices and processes.2
Some describe custom law primarily in terms of a values system.?’
Others emphasise the practices or rules that derive from those values.?8
Since rules most fulfil the need for certainty for those trained in Western law,
it is unsurprising that custom law is sometimes defined in terms of the rules
of a community that govern local behaviour.

432 However, if law is seen from a Pacific viewpoint, as expressed in Pacific
constitutions, official statements and community opinions, more weight is due
to values as setting standards.?® “Values” are a community’s underlying beliefs
about what is good and right, while “practices” are those things habitually done
to give effect to values.*® “Norms” are standards of expected behaviour,
arising from a community’s values.

433 We use “rules” for that which is strictly insisted upon. However, societies may
have many rules or codes of behaviour that are not part of law, such as the
New Zealand Maori belief that it is improper to sit on a table that is used for
eating. We believe that custom law in the Pacific is primarily based not on rules
but on values.

Values

434 The relationship between values and practices is best understood in terms of an
underlying belief system. The belief system informs the manner in which respect
is paid, for example. For many communities the belief system stems from

26  For example, Forsyth, above n 5, and Elise Huffer “Establishing Parallels: Pacific Political Philosophy
and the Ethic of Care” (Paper presented at the 9" Triennial South Pacific Association for Commonwealth
Literature and Language (SPACLALS) Conference, National University of Samoa, Apia, 24-26
November 2004).

27 For example, Narokobi, above n 3, 50-74; John Patterson Exploring Maori Values (Dunmore Press,
Palmerston North, 1992).

28 Corrin Care, above n 20.

29  See “Core Document Forming Part of the Reports of States Parties: Vanuatu” (5 February 1998) HRI1/
CORE/1/Add.86, para 10: “For ni-Vanuatu, the word ‘custom’ means more than a set of practices;
it means beliefs, values, and life itself.” The importance of values in community ideas of governance in
a number of Pacific Island countries is discussed in Foundation of the Peoples of the South Pacific
International RETA 6065: Assessing Community Perspectives on Governance in the Pacific (report to the
Asian Development Bank, Suva, 2003) < http://www.fspi.org.fj > (accessed 5 September 2006) [FSPI].

30 Huffer, above n 26, 4; NZ Law Commission, above n 1, 28.
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opinions about the origin of life, the genealogy of life forms and the spiritual
essence of individual human beings.?!

As values are abstract and their expression depends on the social context in
which they reside, they are difficult to define. A New Zealand Maori perception,
which may also be significant in other parts of the Pacific, is that it is not the
value that changes as society changes, but the practices that give effect to
the value.* Values are also balanced with one another. For example, the primacy
given to the group or to inherited leadership may be balanced with the value
that is also placed on individual initiative, which is extolled in legends
and stories.*

It is also important to stress that values express ideals or aspirations and are not
always lived up to.>* They set standards to which people are expected to aspire,
but it is equally expected that people will often fall short of the ideal.
Individual lapses do not invalidate the value system.

We are conscious that today, some traditional values are no longer given effect
in the former way. We are also conscious that concepts in one society do not
always carry over into another and that, like custom law generally,
values are best described on a country-by-country basis or by reference to
communities within countries. In addition, the scholarly identification and
analysis of predominant community values in different states is incomplete,
and such work as has been done is open to ongoing debate. However, comparisons
may be made of those values that continue to be identified and relied on, at least
in the context of this study paper, which aims to promote country studies
following a general regional overview.

While customary practices vary considerably between and within states,
numerous Pacific scholars have described values from various countries which,
while applied in different ways and in different contexts, point to remarkably
similar world-views. These studies also highlight the centrality of values in
custom law.* Pacific people we spoke with saw those values as applying in their
countries, notwithstanding that they would express them in different ways.
Broadly, we see many values as being common throughout the Pacific,
while practices frequently differ between Pacific cultures.

Values are typically seen as passed down from ancestors, enforced by the spirit
world, and directed to maintaining social cohesion. In a brief work like this,
it is not possible to deal comprehensively with Pacific values or the complex
world-view from which they derive. However, Elise Huffer and Ropate Qalo,
of the University of the South Pacific, have drawn on the current
Pacific scholarship to collate those values that appear to predominate in Pacific

As considered for example by Narokobi, above n 3, 7- 9.
See NZ Law Commission, above n 1, 3-4.

NZ Law Commission, above n 1, 33.

Patterson, above n 27.

The centrality of values in tikanga Maori is considered by the NZ Law Commission, above n 1, 28-30.
At 17, the Commission notes: “In tikanga Maori, the real challenge is to understand the values because
it is these values which provide the primary guide to behaviour.”
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thinking.?® They mainly use indigenous terms from Polynesia and Fiji.
We also draw particularly on our own knowledge of New Zealand Maori terms
and concepts.

440 Using Melanesian and Micronesian equivalents presents difficulties due to the
variety of distinctive language groups. However, there are considerable
similarities with the description of values in the seminal text on Melanesian
custom by Narokobi.?” When we consulted him, Sir Arnold Amet and others
from Melanesia, they saw the values referred to below as also applying
generally to Melanesia. Micronesian participants in our consultation workshop
in Nadi also recognised the values described as being consistent with those in
their societies.

441 Huffer makes the point that Pacific values must be seen in the context of a
network of social relationships: between persons and groups, and between
persons and land. The Hawaiians express this network of relationships in the
notion of malama‘aina, meaning to care for the land and the family. Others stress
that the relationship between people and the spirit world must also be kept in
the reckoning, including ancestors and those representing elements of the natural
environment.*® Huffer describes the foundational values of Pacific societies as
care, respect, balance and reciprocity.*

Individual dignity

442 From this analysis and other writings, the value of acknowledging individual
worth or dignity appears central to most Pacific belief systems. The emphasis on
individual dignity arises from the belief that all are imbued with a spiritual
essence, as the descendants of primeval beings or a supreme deity, or that all are
the children of God, as it is sometimes expressed today. The value of
acknowledging individual worth may be reinforced by a practice of maintaining
extensive genealogical tables (as with Samoan gafa and New Zealand Maori
whakapapa), suggesting that ultimately all of an ethnic group are related.*’

36 Huffer, above n 26. The Pacific literature is analysed in Elise Huffer and Ropate Qalo “Have We Been
Thinking Upside-Down? The Contemporary Emergence of Pacific Theoretical Thought” (2004) 16
The Contemporary Pacific 87. We have also considered the works of various authors in FSPI, above n
29. The authors include Dr Morgan Wairiu and Steward Tabo (on Solomon Islands); Alice Kalontano,
Charles Vatu and Jenny Whyte (on Vanuatu); Stewart Tabo with contributions by Tiroia Rabaere
(on Kiribati); and Verona Lucas, Setefano Nauge and Sachin Chandra with contributions by
Alisi Daurewa, Himeshwar Chand and Akisi Bolabola (on Fiji). Similar studies are available in relation
to Australian Aboriginal people, and the core values are succinctly summarised by Larissa Behrendt
Aboriginal Dispute Resolution: A Step Towards Self-Determination and Community Autonomy
(Federation Press, Annandale, 1995).

37 Narokobi, above n 3, 50-74. Melanesian values referred to by Narokobi include evenhandedness,
balance, harmony, doing good, sympathy, sharing, affinity, honour, respect, trusteeship, consent,
eldership, work, restraint, control and discipline.

38 Especially Narokobi, above n 3, 8-9, 19, 25, 50, 72; and NZ Law Commission, above n 1, 28-46,
with the relationship to land considered at 47-49. Narokobi considers that “any development of
Melanesian jurisprudence will have to give full cognizance to the interaction between living persons
and the spirits of the dead”, 9. The divine origins of custom law in Samoa are described by Elise Huffer
and Asofou So’o in “Beyond Governance in Samoa: Understanding Samoan Political Thought”
(2005) 17 The Contemporary Pacific 311.

39 Huffer, above n 26, 3.
40  See for example, Narokobi, above n 3, 50; Huffer, above n 26, 28.
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Huffer describes this value in terms of individual dignity and refers to the
concepts of mamalu or “dignity” in Samoa and of veidokai or “honouring and
respecting others” in Fiji.*! New Zealand Maori use mauri for the spiritual
essence of people and mana for personal power or standing. They consider some
persons have more mana than others, through inheritance or achievement,
but with obligations to nurture those with less.*> Women, warriors, priests and
other specialists may be seen to have a separate kind of mana, or a unique way
of expressing their dignity and leadership. Mana is “ascribed through whakapapa
(genealogy) and acquired through personal accomplishment”, so that it can be
diminished or enhanced by performance, conduct and bearing.** Similar views
are recorded for Samoa and Fiji.** The “big men” of Melanesia likewise gain
status through individual achievement. Oratorical skill - talking with authority,
constraint and wisdom - is just one of many ways in which persons can gain
respect, but one deserving special mention, as Pacific traditions give it
particular weight.

Huffer includes respect for others amongst the main values in Pacific philosophy.*
Others add respect for the natural environment and respect for ancestors,
who may be considered as much a part of the present reality as the living.*

Further values that are consistent with a belief in the individual’s spiritual
essence relate to love and care, reciprocity (or mutuality), the manifestation of
humility, generosity and wisdom and the search for consensus. Each may be seen
separately as a natural expectation in tribal communities of interdependent
members. As a set of values, they remind individuals of the importance of group
unity and of maintaining relationships with other groups.

Love and care

4.46
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Huffer refers to the demonstration of love and care for others as a central Pacific
value.*” In constrast, Narokobi, in discussions with the Commission, considered
that filial and contractual obligations, rather than love, provided the primary
glue for Melanesian societies. Care of the elderly and the sharing of resources
are expected throughout the Pacific.

Huffer, above n 26, 5.

NZ Law Commission, above n 1, 34-36. Lopeti Senituli writes: “[Tongans] speak of the human person
as having ‘ngeia’, which means ‘awe inspiring’ [and] also means ‘dignity’. When we speak of ‘ngeia ‘o
e tangata’ we are referring to ‘the dignity of the human person’ derived from the Creator” (referring to
the Christian God): Lopeti Senituli “They Came for Sandalwood. Now the B...s are After our Genes”
(Paper presented to the Traditional Knowledge and Research Ethics Conference, Te Papa, Wellington,
10-12 June 2004).

See NZ Law Commission, above n 1, 33.

See Tlaitia Tuwere Vanua: Towards a Fijian Theology of Place (Institute of Pacific Studies, University of
the South Pacific, Suva, 2002) cited by Huffer, above n 26. Huffer adds that mamalu also increases or
decreases with behaviour or status.

Huffer, above n 26, 5. She gives examples by reference to fa‘aaloalo (Samoa), veivakarokorokotaki (Fiji),
faka‘apa‘apa (Tonga) and karinerine (Kiribati).

Narokobi above n 3, 8; NZ Law Commission, above n 1, 37.

Huffer, above n 26. She refers to the significance attached to aloha (Hawai‘i), alofa (Samoa), veilomani
and veikauwaitaki (Fiji), and tokanga‘i (Tonga).
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Leadership

447 The values of caring and sharing also give rise to particular views about
leadership. Huffer considers that a sharing of leadership and responsibility
between leaders and the community generally is implicit in values about
consensus and listening to the other.*® She sees shared leadership as a means of
constraining and controlling individual power-holders, similar in function to the
doctrine of separation of powers. From her descriptions, it is also important that
community leaders should support their communities and work with them.
Huffer describes this expectation in terms of an ethic of care and organic
reciprocity, where importance is placed on responsibility towards others.*

448 In line with these perspectives, community participation in decision-making is
also an important value in many parts of the Pacific. Where chiefly councils
operated, decision-making was often indirectly shared with the community
through the participation of family heads who traditionally consulted with their
families. Huffer considers:*°

Power/wisdom is not something that belongs inherently to people/leaders but is
acquired through working with others and working the land. For instance
Logovae® refers to it as ‘both a gift and a burden’ and adds that ‘while it is a
privilege, responsibilities are its constant companion’. Tuwere>* expresses the
same idea in his description of mana which he states is not necessarily inherited
through blood-lines but implies an ability to be creative. In the Hawaiian context,
Kanahele>® writes that ‘the power that the leader is called upon to show ... is not
his alone, but is joined with that of his followers. His power, therefore, is always
relational and conditional.” And it could be added, reciprocal.

449 Huffer discusses the value of equality in similar terms. She considers:**

Although political power is linked to status, its main purpose is to ensure
distributive equality. Distributive equality (or egalitarianism) is an important
value in political philosophy throughout the Pacific and one which confers dignity
on everyone. For instance, Logovae states that: ‘The Samoan wisdom presupposes
that the person must live well’. This implies that all, however humble, are entitled
to dignity from their leaders, and to equal treatment in access to resources
necessary for basic livelihood.

48 Huffer, above n 26, describes the concepts of veirogorogoci (Fiji), soalaupule and autasi (Samoa) and
feveitokai’aki and ngaue fakataha (Tonga).

49 Huffer, above n 26, 5. See also NZ Law Commission, above n 1, 38: “Mana was not achieved through
the acquisition of material wealth but rather by distributing that wealth to others”.

50  Hulffer, above n 26, 6. The power of Maori chiefs was also conditional. They were highly accountable and
had little executive discretion on significant tribal matters, being compelled to affirm the consensus of the
people or risk being abandoned in favour of a contender: see NZ Law Commission, above n 1, 34.

51 Faauuga Logovae Wisdom in the Samoan Context with Special Reference to the Matai System:
A Theological Interpretation (Bachelor of Divinity Thesis, Pacific Theological College, Suva, 1982)
(footnote in original).

52 Tuwere, above n 44 (footnote in original).

53  George Kanahele Ku Kanaka — Stand Tall: A Search for Hawaiian Values (University of Hawaii Press,
Hawaii, 1986) 408 (footnote in original).

54  Huffer, above n 26, 6.
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Reciprocity
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Reciprocity (or mutuality) describes the Pacific approach to life - to maintain
harmony and balance in all relationships. In focusing on governance and
leadership responsibilities, Huffer discusses reciprocity in terms of the
relationship between leaders and their communities.>® However, its significance
as a value is much larger. For New Zealand Maori, reciprocity compels the
view that when a family or community gives or loses something of value,
the receiver or taker must present or lose something of value to replace it.
Mana frequently compels a generous response or acquiescence in magnanimous
compensation.>

Gift-exchange illustrates how the value of reciprocity is acted out. Ongoing
gift-giving has social benefits in relationship-building and economic benefits in
distributing wealth. Inter-tribal gift giving, where an exchange is expected only
in time, helped also to insure a tribe against want in times of local famine or
other distress.

Another example of the value inherent in reciprocity is in the resolution of
transgressions. Where something is taken, be it a life, a limb, or goods, something
of worth is expected in return to restore harmony and balance. The value also
finds expression in warfare where acts of violence by one group compel a return
of violence by the other unless compensation has been offered and accepted.
Conceptually, the ultimate goal is the maintenance of balance and harmony,
although in warfare that purpose is not always obvious. However, the value of
reciprocity is expressed in numerous ways and pervades all aspects of Pacific
life. Offences against the deities may be repaid through generous propitiations.
The value of mutuality may even determine how thoughts are presented in
discussions or ceremonial speaking (as in the New Zealand Maori customary
speaking order called tau utuutu, in which speakers from each side of the
house alternate).

Humility, generosity and wisdom

453
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Among numerous other values or attributes that are integral to the Pacific
world-view are those of humility, generosity and wisdom. Frequently,
humility and generosity are seen as the attributes of persons of great mana,
persons who may be at once humble but assertive and generous but demanding.
Wisdom is also connected with mana, because it is exemplified in a sense of
presence, and also because a reputation for wisdom carries heavy responsibilities
of service to the community through the judicious and constrained use of
knowledge.’” Wisdom is frequently associated with age, which contributes to
respect for elders as a further Pacific value. However, values are rarely absolute.
Younger persons who have learned restraint and diplomacy in talking may also
be respected as wise, and some elders are more respected than others.

Huffer, above n 26, 6-7.

For a fuller discussion of “reciprocity” in relation to New Zealand Maori, see NZ Law Commission,
above n 1, 38-40.

Wisdom’s characteristics find expression in such terms as tofa, moe and fa’autaga in Samoa, poto in
Tonga, yalomatua in Fiji and wanawana in Kiribati. The Samoan perspective is examined by Huffer
and Qalo, above n 36, 93.
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454 These values, and many others, are described in Pacific scholarship.
They are also expressed in the opinions of ordinary villagers.*® However, there
are now serious questions as to whether in today’s environment, traditional
practices still give adequate effect to the values behind them. We consider the
issues at the end of this chapter.

Practices

455 How people give effect to such values varies significantly from place to place.
What is more significant at a regional level, however, is that these diverse
practices still demonstrate a similar world-view. Respect ceremonies may vary
considerably for example, but the high value placed on respect remains constant.
Similarly, while the value of reciprocity applies throughout most of the region,
gift-exchange practices vary. Nor are land succession rules identical. Nonetheless,
succession is generally to use-rights in communally-owned land. In a similar
fashion, dispute resolution processes are not the same in all places,
but the emphasis on resolving disputes in a way that restores relationships and
community harmony is common to most Pacific cultures.

Processes

456 Custom law processes involve punitive or remedial measures directed or
undertaken by community members when the community considers such
measures are called for. These measures include punishments, like banishment
or beatings, and asset-taking and distribution, as in New Zealand Maori
“muru raids”.>® The matters that give rise to punitive or remedial measures are
not limited to offences against persons or property but extend to matters of
personal conduct or misfortune.

457 However, custom law processes are more regularly associated with consensus
development for the resolution of disputes or grievances, between or within
communities. No distinction is made between grievances arising from civil and
criminal wrongs, and wrongs are treated as simply problems that need to be
resolved for harmony to be restored.

458 Dispute resolution involves the selection of those norms most appropriate for a
case, by the parties, by elders or by any person or council accepted by the
community as authoritative. The norm selection process, initially identified in
studies of traditional African legal systems, is described in Pacific contexts by
Jean Zorn and Jennifer Corrin Care.® The following discussion derives from
their work.

459 In customary societies, a plethora of norms exist within a network of social
relationships, so that norms are hedged with qualifications and applied
contextually. As a result custom is generally described by scholars as flexible,
fluid and changing — but not as amorphous. Disputants may advance one or other
norm to stake out negotiating positions or to contend for a particular procedure,

58 See FSPI, above n 29.
59 See NZ Law Commission, above n 1, 39.

60 Jean G Zorn and Jennifer Corrin Care “‘Barava Tru’: Judicial Approaches to the Pleading and Proof of
Custom in the South Pacific” (2002) 51 International and Comparative Law Quarterly 611.
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but there is room for the parties or mediators to consider those norms that best
fit the moment and the parties’ needs or the norm that may be adjusted to enable
agreement on a position.

Accordingly, norms are rarely absolute. Zorn and Corrin Care describe how
norm selection contrasts with the courts’ search for a single customary norm to
govern all similar situations. They refer to an example from Africa relating
to the practice by which a widow might marry her dead husband’s brother
(a practice not unknown in the Pacific). The magistrate sought to know the rule
on the matter. The difficulty for the village elders and others serving as expert
witnesses was that there was and there was not a rule. Whether a widow should
marry her brother-in-law depended on a range of considerations, such as the
aims of the parties, their relative power and status, their relationships and their
need for one another.

In such matters, judicial intervention can freeze the operation of custom law and
displace community decision-making. Those giving evidence on customary
norms in courts may also promote norms that support their own place in chiefly
orders conceived by colonial administrators, overlooking other norms that favour
women or younger persons. The overlooked norms may in time disappear.

The example above directly raises the question of who should decide custom law
issues: state judges or community representatives? Representatives of the
community understand the network of community relationships, developing
community opinion and the occasions on which it would be right to apply a
particular norm. Zorn and Corrin Care consider a critical aspect of custom law
is that the process is owned and operated by the community whose law it is and
suggest that the key issue is to provide a space for both custom and state-made
systems of law to operate in defined spheres.

MODERN
CUSTOM

4.63
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Historically, custom has changed dramatically. Cannibalism, infanticide, wife
strangling and slavery have disappeared, and tribal warfare and sorcery are no
longer widespread. While traditional values continue to set standards, they are
now set in different contexts, or the tendency is to emphasise those values that
suit the current environment.

Custom law is no longer a discrete and coherent system. It increasingly exists in
plural societies affected by new thoughts, beliefs and practices, and by social and
economic changes. Customary mediators must now grapple with different social
problems in communities, problems such as domestic violence, drugs and alcohol.
Custom leaders may also have lost many of their forebears’ customary skills,
and with urbanisation and a shift to individual enterprise, many people are less
engaged in community decision-making. We have described custom in terms of
its functions and elements, but a critical approach is needed to examine the
tensions resulting from the changes described.

We touch on some of the effects of social change wrought by outside influences
by reference to Christianity and colonisation. However, we are conscious of Joan
Metge’s caveat that contact with other cultures produces outward change but
rarely produces fundamental changes in the value system.5!

299

Joan Metge “Commentary on Judge Durie’s ‘Custom Law’” (unpublished paper prepared for
New Zealand Law Commission “Maori Custom and Values” project, 1996) para 3.3.
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Christianity

466 Religion plays a crucial role in relation to both custom and human rights in the
Pacific. One hallmark of most Pacific states today is the importance of Christianity
within the societies.®> Another is the degree to which the values of custom law
and Christianity have been interwoven. A few nations have sizeable
non-Christian populations.® For most states, however, Christianity is regarded
as a foundation stone of the nation and is reflected as such in their constitutions,
as in the Preamble to Papua New Guinea’s Constitution, which states that the
people pledge to “guard and pass on to those who come after us our noble
traditions and the Christian principles that are ours now”.%

467 The importance of Christianity does not mean that traditional beliefs have been
displaced, for frequently the two sit alongside each other. Custom is still integrally
related to the traditional spirit world, and customary beliefs, for example on land
and the place of ancestors, remain strong. Unlike the Western concept that
religion, law, morality and social habit are separate disciplines, the religions in
the Pacific, both traditional and introduced, are part of custom law.%

468 In contrast to colonialism and the products of globalisation, many Pacific
Islanders do not see Christianity as a foreign import. Indeed for many nations,
their first contact with Christianity was through native missionaries from other
parts of the Pacific, who brought aspects of their own culture as well.5¢
The spread of Christianity gave rise to a Pacific regional sense of identity for
perhaps the first time.

469 Just as Christianity was “Europeanised” when it travelled from its birthplace in
the Middle East to Europe, Christianity in the Pacific has been largely
“indigenised”. As a result, Pacific Christianity has its own character and flavour.
It has also altered traditional societies to an extent often not recognised by
proponents of custom. This process has been described in Fiji as “lotu vaka
vanua” or Christianity according to the way of the land, people and custom.5”
The process by which this synthesis occurred is worth examining when
considering the adoption of human rights values in the Pacific. We have said that
Christianity is not usually seen as a foreign import, but unfortunately the same
cannot generally be said of human rights.

470 Ome possible explanation for the rapid adoption of Christianity in the Pacific is
that the Christian value system also had a spiritual dimension, requiring no

62 For instance, Samoa’s motto is “Faavae i le Atua Samoa” (Samoa is founded on God) and Tonga’s is
“Ko e ‘Otua mo Tonga ko hoku tofi‘a” (God and Tonga are my inheritance).

63 InFiji 30 % of the population are non-Christian, mostly Hindu, Muslim or Sikh; Papua has a significant
Muslim population; and there are also growing numbers of Baha’i in many Pacific countries.

64 The Preamble to Vanuatu’s constitution likewise states that Vanuatu is “founded on Melanesian values,
faith in God and Christian principles”.

65 Reid Mortensen “A Voyage in God’s Canoe: Law and Religion in Melanesia” in Richard O’Dair
and Andrew Lewis (eds) Law and Religion (Current Legal Issues 4, Oxford University Press,
Oxford, 2001) 509, 513.

66  Akuila Yabaki and Eta Varani Norton “The Impact of Tradition and Religion on Women’s Lives in the
South Pacific” (Paper presented at Pacific Women’s Bureau 9% Triennial Conference, Nadi, 16-20
August 2004).

67 Tuwere, above n 44.
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adjustment to the process by which Pacific peoples understood the world.
In addition, some missionaries conveyed the claimed universal truths of the Bible
by building on existing beliefs or by drawing parallels between Christian and
Pacific views.%® No doubt this alignment was assisted by certain similarities in
Pacific and Biblical beliefs and values, as in the account of the Creation and the
Gospel’s emphasis on love and care. The missionaries also worked with customary
leaders. For example, Rev Shirley Baker assisted George Tupou in Tonga in
establishing a form of modern governance that resisted outside colonisation.5

Like Christianity, human rights may gain greater acceptance and strength in the
Pacific if Pacific people see them as compatible with their own aspirations and
values. As Konai Helu Thaman and others have pointed out, Christian principles
that have already been absorbed into Pacific customs are in line with human
rights principles.™

Colonialism
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Custom also changed as a result of colonial policies. Colonial administrators were
also responsible for elevating or creating chiefly systems that modified the former
relationship between leaders and their communities. It has been considered,
for example, that the concept of chiefs was entirely created in Vanuatu.”
Colonial administrators effectively ruled through chiefs whose authority might
come to depend on their recognition by the administrators rather than by their
communities.” Colonial policies also favoured men over women, as we consider
further in Chapter 7.

In many societies, colonial administrations radically changed the face of
customary land tenures, which had ensured that all of a group had sufficient land
for their welfare. In Fiji and the Marshall Islands, altered land tenure rules mean
that chiefs now gain a large share of income from the land as a personal right
rather than on behalf of their people.” Land statutes also made strict rules out

See, for example, David Hilliard “The God of the Melanesian Mission” in Phyllis Herda, Michael Reilly
and David Hilliard (eds) Vision and Reality in Pacific Religion: Essays in Honour of Neil Gunson
(Macmillan Brown Centre for Pacific Studies/Pandanus Books, Christchurch/ Canberra, 2005) 195-215.
Many more parallels have been drawn by Pacific theologians. See, for example, Maori Marsden “God,
Man and Universe, a Maori View” in Te Ahukaramii Charles Royal (ed) The Woven Universe: Selected
Writings of Rev Maori Marsden (The Estate of Rev Maori Marsden, Otaki, 2003) 2. Several others are
mentioned by Huffer and Qalo, above n 36, 87.

lan Campbell Island Kingdom: Tonga Ancient and Modern (2 ed, Canterbury University Press,
Christchurch, 2001) 98.

Konai Helu Thaman “A Pacific Island Perspective of Collective Human Rights” in Nin Tomas (ed)
Collective Human Rights of Pacific Peoples (International Research Unit for Maori and Indigenous
Education, University of Auckland, Auckland, 1998) 1, 8; Lopeti Senituli “Pacific Values and the
Universality of Human Rights” (Speech to the Sub-Regional Workshop on the Principal International
Human Rights Treaties, Majuro, Marshall Islands, 6-9 March 2001); Ratu Joni Madraiwiwi
“Human Rights and Pacific Values and Traditions” (Speech to the Sub-Regional Workshop for Pacific
Island States on Human Rights Education and the Administration of Justice, Nadi, 26 June 2002).

Miranda Forsyth “Beyond Case Law: Kastom and Courts in Vanuatu” (2004) 35 Victoria University of
Wellington Law Review 427, 430.

See, for example, the discussion of Fiji in Winston Halapua Tradition, Lotu and Militarism in Fiji
(Fiji Institute of Applied Studies, Lautoka, 2003) 7-13.

On Fiji see Halapua, above n 72, 95, citing Pacific Islands Monthly (December 1999) 9; and Elizabeth
Feizkah “The Money Tree” Time Pacific (20-27 August 2001) < http://www.time.com > (accessed 31
August 2006).
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of norms that were previously applied fluidly. For example, as a result of
New Zealand statutes, all issue succeeded absolutely to a person’s land interests,
resulting in multiple and absentee land ownership, whereas in custom,
land rights might depend on use and occupation.™

ISSUES 474 A major issue confronting custom law is how it should be identified and applied.
Following large changes after European contact, it is no easy task to reconstruct
pre-contact custom law. In the Pacific, much oral tradition has been lost.
Many beliefs and practices were abandoned or modified in response to missionary
teachings. Early literature from missionaries and colonists may be used to define
or authenticate custom, but much of that evidence represents a Eurocentric view.

475 Another issue in custom law concerns the role of chiefs. New chiefly structures
have been created or provided for in independence constitutions or exist informally.
Where such structures exist without provisions for election or accountability to
the community, new problems abound, not least the reinterpretation of custom to
support this new form of chiefly authority. One complaint has been that chiefly
councils are now inventing custom, making rules on appropriate conduct, where
previously the rules were those understood by the community. Such rule-making
in turn gives rise to the possibility that legislative, executive and judicial functions
are unduly fused in these new institutions.

476 On the other hand, provisions for national councils of chiefs may represent a
valid extension of custom to accommodate the new concept of a nation state.”™
Nonetheless, it may be relevant to inquire how national chiefly councils
are selected.

477 There is a need to find new ways of allowing people to express support for the
tribal group. Communities also need to decide what level of participation in
decision-making is appropriate for people who have left the community but
maintain ties to it, and how such participation may be provided for. The tradition
that all should contribute to the group to the best of their ability and share,
roughly equally, in its product does not fit easily with the modern economy,
where wealth is acquired and accumulated personally, according to individual
capacity, and frequently at work places away from the traditional village.

478 Similarly, old practices may no longer give effect to traditional values, like the
value of respecting all persons. For example, the traditional division of labour
between men and women may have worked in some places where all were
respected for their role in contributing to the group, but respect for women may
not be apparent today, where the same division of labour is maintained and
serves to restrict women from taking on paid work or professional careers.
Accordingly, it is necessary to distinguish between values and practices and to
ask whether certain practices of today continue to give effect to those values that
constitute the traditional wisdom. If not, changes to practice may be needed to
ensure that the traditional wisdom is upheld.

74 NZ Law Commission, above n 1, 25-26, 102-119.

75 In many Pacific states, national-level councils representing chiefs or custom leaders play a role in the
political process as well as being called on for opinions or decisions on matters of custom. Examples
include the Great Council of Chiefs (Fiji), the Malvatumauri or National Council of Chiefs (Vanuatu),
the House of Arikis (Cook Islands), the Council of Iroij (Marshall Islands), and the Customary Senate
(New Caledonia).
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The role for communities in adjusting to social and economic change is another
important and difficult issue, and one with particular significance for considering
the relationship between custom law and state-made law. We consider that,
as far as is practical, Pacific communities should be in control of change
themselves and that the autonomy of communities should be respected.
When custom law remains under the control of communities, it is capable of
adapting to new circumstances. However, if communities are to manage custom
law, there are important questions to consider. Who decides what custom law
is, the chiefs or the people? If it is the people, are those included who do not keep
regular contact with the village and abide by its values?

There is then the larger question of the optimum role of the courts and legislature
in determining custom law. For example, if the value of community autonomy
and participation in decision-making is to be preserved, should the courts refer
particular cases to the relevant community for a decision or an opinion?
We return to the question of the role of courts in relation to custom law in Part
3 of this study.

PART 1: Context
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Understanding
Human Rights

60

In this chapter we describe our use of the term “human rights”. The bulk of the
chapter provides background on human rights: how they are defined, the values
underlying them, the international human rights framework and the Pacific’s
uptake of international treaties. The remainder of the chapter tackles the
applicability of human rights across diverse cultures, a theoretical issue with
broad implications for our approach to custom and human rights. In this section
we briefly describe the debate between universalism and cultural relativism and
advocate an approach that moves beyond this polarisation.

DEFINITION

5.2

“Rights” are “justified claims to the protection of persons’ important interests”.!
If a person or group has a right to something, they may claim it as something to
which they are entitled, and do not need to prove that it would be good or
beneficial (although they may need to prove the existence of the right).
“Human rights” are rights considered to be inherent in persons by virtue of their
humanity. As such, they do not have to be earned and are not bestowed on
people by the grace and favour of governments or other authorities. International
human rights treaties and domestic bills of rights are therefore seen as recognising
rights that already exist, rather than as creating rights.

Human rights, in turn, give rise to duties and responsibilities: duties on the part
of the state to protect those rights, and responsibilities on the part of all people
to exercise their rights in ways that do not infringe the rights of others.

We are conscious of the wide range of ways in which the term “human rights”
is used. We use it in this paper in two main senses - first in reference to the
international human rights framework and secondly in reference to the human
rights guarantees in domestic Pacific constitutions.

Therefore, although we have adopted the terminology of “human rights”,
it is important for communities to use the terminology which is most likely to
aid reception of the actual content of the rights. Seeking acceptance of each right

Alan Gewirth “Rights” in Ted Honderich (ed) The Oxford Companion to Philosophy (Oxford University
Press, Oxford, 1995) 776.
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individually may prove more effective than presenting them as a package.?
We also suggest a culturally-inclusive understanding of human rights,
which incorporates diverse world-views, when interpreting the meaning of
human rights in local contexts. Grounding human rights in the local cultural
context will broaden and deepen respect for human rights and ultimately enhance
protection and promotion of human rights on the ground. We return to this
theme in Part 3.

Historical Development

5.6

For a deeper understanding of the concept of human rights as it is used today,
it is necessary to trace its historical development.

Before the Second World War

5.7

The term “human rights” was rarely used before the Second World War.
However, when the United Nations declared, in the preamble to its 1945 Charter,
that it was determined “to reaffirm faith in fundamental human rights”,
it was also asserting the values underlying human rights. The idea of human
rights is a transformation of older values. These broader and deeper moral values,
such as human dignity and justice, are found in many cultures and in the world’s
ancient religions.?

The Universal Declaration of Human Rights

5.8

5.9

The horrors of the Second World War, with its human rights atrocities,
led the member states of the newly-formed United Nations to select the promotion
and protection of human rights as one of their key objectives.* On 10 December
1948, the United Nations adopted the Universal Declaration of Human Rights
(UDHR) - the founding document of the modern human rights movement.
Ever since its adoption, there has been debate about whether the human rights
standards in the UDHR are inherently “Western” or whether they have a more
universal foundation.

For many, the UDHR represents the search for, and codification of, underlying
values common to the entire world’s peoples and cultures.> The Commission on

The Commission was told by Imrana Jalal of the Regional Rights Resource Team (RRRT) that frequently,
after opposition to human rights is expressed, and the rights are then “unpackaged”, opposition to the
individual rights disappears (Report of Proceedings at the New Zealand Law Commission Workshop
on Custom and Human Rights in the Pacific, Nadi, Fiji, 1-2 May 2006) 4.

For further discussion of the history of human rights, see Paul Gordon Lauren The Evolution of
International Human Rights: Visions Seen (University of Pennsylvania Press, Philadelphia, 2003);
Michael Freeman “The Historical Roots of Human Rights before the Second World War” in Rhona K
M Smith and Christien van den Anker (eds) The Essentials of Human Rights (Hodder Arnold, London,
2005) 151-154.

The human rights provisions in the United Nations Charter are articles 1(3), 13(1), 55, 56, 62, 68 and 76.

Shaista Shameem “Defending the Universality and Timelessness of the Universal Declaration of Human
Rights: A View from the ‘Developing’ World” (2002) 2(2) Human Rights & Human Welfare 9-14.
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Human Rights, which drafted the Declaration, included members from Asia and
Latin America as well as the major powers. In addition, in what has been
described as “one of the most unusual developments in the entire history of
diplomacy”,* UNESCO sought the written views of 150 leading intellectuals from
around the world on the philosophical foundations of human rights.”
Following receipt of these views, UNESCO convened the Committee on the
Philosophic Principles of the Rights of Man to see whether there was sufficient
commonality on basic rights and values to draft an international bill.
The Committee concluded that human experience had produced a core of certain
“common convictions”, and so the United Nations was under an obligation
“to declare, not only to all governments, but also to their peoples, the rights
which have now become the vital ends of human effort everywhere.”®

5.10 Despite this input from a wide range of sources, other commentators assert that
the key inspiration for the UDHR was eighteenth-century principles of individual
freedom and twentieth-century principles of liberal democracy. It is said to have
been drafted almost entirely by Westerners or Western-trained representatives
from Africa and Asia.’ The membership of the UN at the time reflected the fact
that most African, Asian and Pacific peoples were still under colonial rule.

511 These different views are reflected in an ongoing debate between universalism
and cultural relativism which is examined later in this chapter. Associated with
it are two debates, one on the balance between rights and duties and one on the
balance between individual rights and group rights.

5.2 What is more important today is that, in the nearly sixty years since its adoption,
the UDHR has, by virtue of its use by governments, civil society and individuals
throughout the world, become widely accepted as a starting point for human
rights. Relevant to our study is the fact that in the Pacific context, many of the
domestic human rights guarantees are based on the UDHR,' and Pacific states
that are members of the United Nations have implicitly signed up to the
declaration as a duty of member states.

513 In 1993, a World Conference on Human Rights (the Vienna Conference)
and the resulting Vienna Declaration and Programme of Action cemented
international support for human rights. The declaration endorsed the

6 See Lauren, above n 3, 215.

7 UNESCO Human Rights: Comments and Interpretations (New York, Greenwood, 1949). Individuals who
made contributions included Bengali Muslim poet and philosopher Humayun Kabir, Le Zhongshu from
Nanjing University, Gandhi from India and anthropologist AP Elkin of Australia, who stressed the
rights of indigenous peoples. Lauren, above n 3, 182, also refers to the influence of Samoan leaders and
others in advocating the right of self-determination of colonial peoples.

8  UNESCO “The Grounds of an International Declaration of Human Rights” (31 July 1947), quoted in
Lauren, above n 3, 217.

9 The most significant contributors were Nobel Peace Prize laureate René Cassin (France), John Humphrey
(Canada) and Eleanor Roosevelt (United States): Hurst Hannum “The Universal Declaration of Human
Rights” in Rhona K M Smith and Christien van den Anker (eds) The Essentials of Human Rights
(Hodder Arnold, London, 2005) 353.

10 The European Convention on Human Rights (1950) was also an important influence for many
Pacific constitutions, as were the United States Bill of Rights and latterly the Canadian Charter of
Rights 1982.
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right to development and declared human rights “universal, indivisible and
interdependent and interrelated.” Article 5 went on to state: !

While the significance of national and regional particularities and various
historical, cultural and religious backgrounds must be borne in mind, it is the
duty of States, regardless of their political, economic and cultural systems, to
promote and protect all human rights and fundamental freedoms.

Duties as well as rights

5.14

5.15

In addition to declaring rights, the UDHR refers to individual duties.
In the dialogue leading to the United Nations’ first human rights statement,
there was widespread agreement that an article on duties was crucial,
to differentiate freedom from anarchy and tyranny and to make clear that two
balances must be struck, between individual freedom and the rights of others
and between individual freedom and the legitimate demands of the community
and the state.'? It was not adequate to proclaim individual rights without regard
to the social environment in which they are exercised.!® Therefore, Article 29
of UDHR emphasises the duties individuals have to the community and that
rights and freedoms may be subject to certain restrictions prescribed by law,
including respect for the rights and freedoms of others.

The same approach has been followed in other international human rights
agreements' and in regional human rights arrangements." The international
human rights system also recognises that particular groups of individuals who
are in a position to exercise power over others (such as parents, doctors and
lawyers) have special duties.'®

KEY HUMAN
RIGHTS VALUES
AND PRINCIPLES

5.16

11

12

13
14

15

16

Article 1 of the UDHR describes the core idea behind human rights: “All human
beings are born free and equal in dignity and rights.” Article 2 provides that
rights are guaranteed without distinction of any kind. The inherent dignity of
the individual and equality are central values underlying human rights law.
The preamble to the UDHR refers to the “equal and inalienable rights of all
members of the human family” and the “equal rights of men and women”.
It identifies the goals of human rights as freedom, justice and peace in the world,
along with “freedom of speech and belief” and “freedom from fear and want”.

UN General Assembly “Vienna Declaration and Programme of Action” (World Conference on
Human Rights, Vienna, 14-25 June 1993) A/CONF.157/23 < http://www.ohchr.ch > (accessed 14
August 2006).

International Council of Human Rights Policy Taking Duties Seriously: Individual Duties in International
Human Rights Law — A Commentary (Versoix, 1999) 24.

International Council of Human Rights Policy, above n 12, 25.

See Preamble to the International Covenant on Civil and Political Rights 1966; Preamble to the
International Covenant on Economic, Social and Cultural Rights 1966; Declaration on the Right to
Development 1986, art 2(2); and Declaration on Human Rights Defenders 1998, art 18.

See Preamble to the American Declaration of the Rights and Duties of Man 1948; Article 32(1) of the
American Convention on Human Rights 1969, art 32(1); and the African Charter on Human and
Peoples’ Rights 1981, preamble and arts 27-29.

See, for example, arts 5, 18(1) and 27(2) of the Convention on the Rights of the Child; the 1982 Principles
of Medical Ethics Relevant to the Role of Health Personnel, particularly Physicians, in the Protection
of Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; and the 1990 Basic Principles on the Role of Lawyers.
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517 Although the UDHR codifies explicit “rights”, the preamble also indicates its
aspirational nature, referring explicitly to “the highest aspiration of the common
people”. It also describes itself as a “common standard of achievement for all
peoples and all nations”. The UDHR contains civil and political rights'”
and also economic, social and cultural rights.'® It recognises that all rights are
indivisible and interrelated and that equal importance should be attached to each
and every right.

518 In commenting on the UN human rights treaty system, which gives practical
effect to the UDHR, the Office of the High Commissioner for Human Rights
(OHCHR) describes a number of basic principles which bind the core treaties
together: non-discrimination and equality; effective protection against violations
of rights; special protection of the particularly vulnerable; and an understanding
of human beings as active and informed participants in the public life of their
States and in decisions affecting them, rather than as passive objects of
authorities’ decisions.?

THE 5.19 The international human rights framework includes the seven core international
INTERNATIONAL treaties and a number of more specific instruments. There are also a number of
HUMAN RIGHTS emerging human rights. This framework is briefly examined.

FRAMEWORK

The UN human rights treaty system?°

520 The UDHR, together with the International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant on Economic, Social and
Cultural Rights (ICESCR), is often described as the International Bill of
Human Rights. ICCPR and ICESCR were both adopted by the UN General
Assembly in 1966 and came into force in 1976. These two conventions are
legally binding instruments to give effect to the UDHR. They have a very similar
structure, referring in Part I to self-determination, in Part II to non-discrimination
and equality, and in Part III to the substantive provisions for protection
of rights.?!

521 The distinction between civil and political rights, on the one hand, and economic,
social and cultural rights, on the other, relates in part to the politics of the Cold
War era. States of the Western bloc favoured civil and political rights,
while those of the Eastern bloc gave greater emphasis to economic,
social and cultural rights. These rights are sometimes also referred to as “first”
and “second” generation rights, with first generation rights being rights of liberty
or rights that require the state to refrain from certain actions against individuals.
They include the right to life; to freedom from torture; to freedom of expression,
belief and association; and the right to vote in free and fair elections.

17 UDHR, arts 3-21.
18 UDHR, arts 22-28.

19 Office of the United Nations High Commissioner for Human Rights “The United Nations Human
Rights Treaty System: An Introduction to the Core Human Rights Treaties and the Treaty Bodies”
(Fact Sheet No 30) 20 < http://www.ohchr.org > (accessed 31 August 2006).

20 For useful summaries of the UN treaty system, see < http://www.ohchr.org> and < http://www.
bayefsky. com > (accessed 6 September 2006).

21 156 states are party to the ICCPR and 153 states are party to the ICESCR, but few Pacific states have
signed or ratified either (see Appendix 5).
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5.22

5.23

5.24

Second generation rights require positive action by the state to ensure the
provision of goods and services necessary for the enjoyment of these rights.
They include rights to housing, education, health, food and social security.

While there is some sense in this classification of rights, it is important to stress
that within the international human rights framework, all are considered to be
equally important, and the enjoyment of one type of right depends on the
protection of others. For example, it is difficult for poor people to improve
their position and secure their economic rights if they are unable to organise
and publicise their case through freedom of assembly and speech.
Equally, guarantees of political rights have little meaning if poor health or
malnutrition effectively prevent people from exercising those rights.

Since the adoption of the UDHR in 1948, there has been a process of continuous
clarification of the content of human rights. Seven core human rights treaties
now elaborate a comprehensive legal framework for the promotion and protection
of human rights.?? In addition to ICCPR and ICESCR these are:

The International Convention on the Elimination of All forms of Racial
Discrimination 1965 (CERD);

The Convention on the Elimination of All Forms of Discrimination against
Women 1979 (CEDAW);

The Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984 (CAT);

The Convention on the Rights of the Child 1989 (CRC);

The International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families 1990 (CMW).

Appendix 6 considers the role of treaty bodies and the new UN Human Rights
Council in monitoring implementation of human rights.

Emerging human rights

5.25

5.26

22

23

The seven human rights treaties are not a definitive catalogue of internationally
recognised human rights obligations, nor are the rights defined static.
Like custom, human rights are continually developing and evolving.
Within the framework established by the UDHR, human rights are responding
to new challenges and taking account of issues and groups that have previously
been neglected. A number of these emerging rights are also described as
“third generation” or collective rights, which require cooperation among states
to improve the lives of their entire populations.?

Although in the Pacific there is sometimes concern about the proliferation of
new rights while Pacific people are still coming to terms with the existing ones,
some of the emerging human rights are potentially relevant and useful for the
Pacific. In particular, some of these emerging rights are more group-focused and
thus arguably more in line with Pacific cultures and values.

The texts of the treaties and other relevant documents are contained in the Pacific Regional Rights
Resource Team (RRRT) booklet The Big Seven: Human Rights Conventions & Judicial Declarations
(RRRT/United Nations Development programme, Suva, 2005).

Carl Wellman “Solidarity, the Individual and Human Rights” (2000) 22 Human Rights
Quarterly 639-657.
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Right to a healthy environment

527 The developing right to a healthy environment has significance for the Pacific,
whose peoples look to the land and sea not merely for their physical survival but
for spiritual sustenance. In line with their traditional world-view, they also tend
to see environmental degradation as a spiritual contamination. Rivers, seas and
reefs are as important as the land for many communities. However, the Pacific
has faced, and continues to face, significant environmental threats from nuclear
testing, land and sea pollution, mining, logging, over-fishing and global climate
change.?* In many cases, these threats are due to the actions of larger and more
powerful countries. Pacific Island countries and territories are likely to be
particularly affected by sea-level rise, more frequent drought, more severe
cyclones and increasingly unpredictable weather patterns.?> Some communities
may be unable to remain on their ancestral lands as a result.?

528 The constitutions of Timor Leste and the Northern Mariana Islands explicitly
guarantee the right to a healthy environment, and a number of other Pacific
constitutions also provide for environmental protection.?” Three key regional
agreements promoting a healthy environment are the Treaty of Rarotonga,
which established the South Pacific Nuclear Free Zone; the Convention for the
Protection of the Natural Resources and Environment of the South Pacific,
which was created to control pollution; and the Waigani Convention on the
transboundary movement of hazardous and radioactive wastes.?®
In addition, the South Pacific Regional Environment Programme (SPREP) plays
an important role in environmental protection in the region.?

529 No international human rights instruments explicitly guarantee the right to a
healthy environment, but this right can be seen as implicit in the rights to an
adequate standard of living and health. The international community also
recognised that all people are entitled to a healthy environment in the Stockholm
and Rio declarations (1972 and 1992).>° Environmental rights can assist states

24  Bert Jenkins “Environmental Security” in John Henderson and Greg Watson (eds) Securing a Peaceful
Pacific (Canterbury University Press, Christchurch, 2005) 321-329.

25 World Bank Not If But When: Adapting to Natural Hazards in the Pacific Islands Region. A Policy Note
(World Bank, Washington DC, 2006) 1-7; Graham Sem “Climate Change and Development in Pacific
Island Countries” in Michael Powles (ed) Pacific Futures (Pandanus Books, Canberra, 2006) 164-181.

26  Tuvalu and Kiribati are often cited as countries whose continued existence is threatened by sea-level
rise. However, there is some debate about the impact of climate change on Tuvalu: Samir S Patel
“A Sinking Feeling” (6 April 2006) Nature 734-736; Mark Hayes “High Tides and Hype” (May/June
2006) Pacific Magazine 49-51.

27 Timor Leste Constitution, s 61; Constitution of the Commonwealth of the Northern Mariana Islands,
s 9. See also Palau Constitution, art VI; preamble to the Papua New Guinea Constitution;
Vanuatu Constitution, s 7; Meg Taylor “The Constitution and the Environment” in Anthony J Regan,
Owen Jessep and Eric L Kwa (eds) Twenty Years of the Papua New Guinea Constitution (Lawbook Co,
Sydney, 2001) 333-342.

28  Dave Peebles Pacific Regional Order (ANU E Press/Asia Pacific Press, Canberra, 2005) 223.

29 The Forum Fisheries Agency (FFA) also has an important role in promoting the sustainability of
fisheries stocks in the region.

30 Center for Economic and Social Rights “International Instruments on the Right to a Healthy
Environment” < http://cesr.org > (accessed 1 June 2006); People’s Movement for Human Rights
Education “Human Rights and the Environment” < http://www.pdhre.org > (accessed 1 June 2006);
International Human Rights Internship Program & Forum-Asia “Module 15” in “Circle of Rights —
Economic, Social and Cultural Rights Activism: A Training Resource” in Human Rights Resource
Center < http://hrusa.org > (accessed 1 June 2006).
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in holding other countries to account for environmental damage or assist citizens
in holding their own governments to account.?

Right to development

530 The right to development describes the right of all people to participate in the

5.31

improvement of individual and collective well-being. It is the subject of
the non-binding Declaration on the Right to Development, with its ambit as a
right still being developed through a UN working group.*?

Most Pacific Island countries and territories are classified as developing countries,
and five are classified as Least Developed Countries. The countries of Melanesia,
in particular, face serious problems of poverty and underdevelopment.3
The Pacific region is second only to sub-Saharan Africa in its lack of progress
towards meeting the United Nations Millennium Development Goals, a series
of targets for substantially reducing global poverty by 2015.3* Recognition of the
right to development may serve as a useful tool in maintaining the support of
aid donors, promoting fairer trade rules, and holding governments to account if
their policies and practices are inconsistent with that right.

Rights of indigenous peoples

532 As discussed further in Chapter 10, a UN draft declaration on the rights of

31

32

33

34

35

indigenous peoples is currently under consideration. The principles that are
being developed may have an important bearing on how human rights are seen
or applied to indigenous peoples, particularly those who are minorities in their
own countries. Potentially relevant topics in this discussion include group rights;
cultural maintenance; and property rights, including intellectual property
rights, rights affecting marine areas, and the protection of those rights from
adverse development policies of state or non-state actors.?

For example, the Inuit people of the Arctic Circle have brought a case against the United States to the
Inter-American Commission on Human Rights, seeking relief from the impact of climate change allegedly
resulting from United States’ greenhouse gas emissions: Earthjustice “Inuit Human Rights and Climate
Change” in Earthjustice < http://www.earthjustice.org > (accessed 2 June 2006). The Prime Minister
of Tuvalu has proposed taking legal action against the United States for its greenhouse gas
emissions: “Situation in Sinking Nation Scary, Says PM” in Islands Business (26 May 2006)
< http://www.islandsbusiness.com > (accessed 26 May 2006).

Rebecca Shah “Development, the Right to” in Rhona K M Smith and Christien van den Anker (eds)
The Essentials of Human Rights (Hodder Arnold, London, 2005) 91-93; Ministry of Foreign Affairs and
Trade New Zealand Handbook on International Human Rights (2 ed, MFAT Wellington, 2003) 88-89;
United Nations Development Programme Human Development Report 2000: Human Rights and Human
Development (Oxford University Press, New York, 2000).

In the 2005 Human Development Index produced by the United Nations Development
Programme, Papua New Guinea was ranked 137 out of 177 countries (down from 133 in 2004);
the Solomon Islands 128 (down from 124); and Vanuatu 118 (up from 129). Fiji had also fallen from
81 to 92. The Human Development Index measures achievements in terms of life expectancy,
educational attainment and adjusted real income: < http://hdr.undp.org > (accessed 2 June 2006).

UN Millennium Project Investing in Development: A Practical Plan to Achieve the Millennium Development
Goals (New York, 2005) 21. See also Secretariat of the Pacific Community Pacific Islands Regional
Millennium Development Goals Report 2004 (Noumea, 2004); and David Abbott and Steve Pollard
Hardship and Poverty in the Pacific (Asian Development Bank, Manila, 2004).

Jérémie Gilbert “Indigenous Peoples’ Rights” in Rhona K M Smith and Christien van den Anker (eds)
The Essentials of Human Rights (Hodder Arnold, London, 2005) 175-178; Ministry of Foreign Affairs
and Trade, above n 32, 120-124.
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Rights of people with disabilities

533 The rights of people with disabilities to be free from barriers to their full
participation in society are specifically recognised in a range of international
human rights instruments, and work is under way on drafting a Convention on
the Rights of Disabled People.?® A plan for government action to bring about “an
inclusive, barrier-free and rights-based society for persons with disabilities in
Asia and the Pacific” has been set by the Biwako Millennium Framework.*”
There are provisions protecting the rights of disabled people in some Pacific
constitutions, and international recognition of these rights may aid Pacific people
with disabilities in overcoming disadvantage and discrimination.

Pacific participation in shaping emerqging rights

534 Pacific peoples are not new to the task of engaging internationally and
domestically in the development of rights. For example, Pacific countries were
instrumental in challenging the legality of the threat or use of nuclear weapons
before the International Court of Justice.*® Similarly, the Cook Islands has become
the first Pacific Island country to develop a rights-based disability policy and
action plan.?® Some Pacific peoples have also been active in seeking international
recognition of the rights of indigenous peoples. By engaging actively with the
process of defining such rights, Pacific Island states can help to ensure that the
international human rights discourse is representative of a wider range of world-
views and is relevant to the Pacific.

PACIFIC 535 The level of ratification of international human rights treaties by Pacific countries
UPTAKE OF is comparatively low, as shown in Appendix 5. One reason is the perception by
INTERNATIONAL many legislators of a conflict between human rights and customary practices.
TREATIES Another reason lies in a lack of the economic, technical, human and institutional

capacity to participate in international standard-setting, pursue ratification and
fulfil the resulting commitments at the national level. Other reasons include lack
of information about the benefits of ratification, competing priorities for scarce
government funds, and in some cases, a desire to avoid international scrutiny of
domestic practices.!

536 Even when treaties have been ratified, Pacific Island countries often struggle to
meet requirements for regular reporting, because of the significant commitment

36 Ministry of Foreign Affairs and Trade, above n 32, 125-128.

37 “Biwako Millennium Framework” (2002) in United Nations Economic and Social Commission for Asia
and the Pacific < http://www.unescap.org > (accessed 3 June 2006).

38  Fiji Constitution, ss 38(2)(a), 38(5); Timor Leste Constitution, s 21; Constitution of the Autonomous
Region of Bougainville, s 30; Draft Federal Constitution of the Solomon Islands, s 56. See also Graham
McKinstry and Penelope Price “Review of Policy and Legislation on Disability in Pacific Island Countries”
(Pacific Islands Forum Secretariat, Suva, 2004); Pacific Disability Forum “Submission [on the Pacific Plan|
to the Pacific Islands Forum” (2005) < http://www.pacificplan.org> (accessed 6 July 2006);
Jan Rensel and Alan Howard “The Place of Persons with Disabilities in Rotuman Society” (1997) 20(3)
Pacific Studies 19-50.

39 Tuiloma Neroni Slade “Responding to Contemporary Forces Transforming the Pacific” in Michael
Powles (ed) Pacific Futures (Pandanus Books, Canberra, 2006) 228-229.

40  McKinstry and Price, above n 38, 59-63; “Cook Islands National Policy on Disability and Action Plan
2003-2008” < http://www.worldenable.net > (accessed 4 June 2006).

41 New Zealand Ministry of Foreign Affairs and Trade and New Zealand Agency for International
Development, submission to the Law Commission, 20 June 2006.
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5.37

5.38

5.39

of resources required.** When they do report, there sometimes appears to be a lack
of appreciation by treaty bodies of the realities of life in small Pacific Island states.
Discussing these issues in depth is beyond the scope of this paper and many are
currently being considered by other agencies, as mentioned in Chapter 16.

However, all independent Pacific countries have ratified the Convention on the
Rights of the Child (CRC), and many have ratified CEDAW, both of which have
major implications for custom in the Pacific. A major reason for the high
ratification of these two conventions is the significant work of civil society and
United Nations agencies.

There is already a strong constitutional base for protection of human rights in
the Pacific, so this paper has focused on domestic human rights guarantees as
the touchstone for considering custom and human rights issues. From a strategic
point of view, there appears to be much benefit in focusing on existing human
rights guarantees to further the cause of human rights in the Pacific.*
First, constitutions can be seen as locally owned rather than imposed from
outside, particularly if there has been widespread public discussion prior to the
adoption of a constitution.** Second, constitutional rights are already part of
the law of the country without further expenditure of resources on the adoption
of international standards. Third, local confidence and capacity in engaging with
human rights provisions can be built to provide a sound platform for subsequent
engagement with the international framework.

This is not to suggest that Pacific nations should not ratify and implement the
international human rights treaties, as ratification would help strengthen their
existing commitment to those rights. However, debate regarding the adoption of
human rights or custom is misdirected, as both are already part of the domestic
law of most countries, as discussed in Chapter 3. The vital issue is how to ensure
both can be applied in practice.

APPLICATION OF
HUMAN RIGHTS
ACROSS DIVERSE
CULTURES

5.40

42
43

44

The second part of this chapter explores whether human rights apply across
diverse cultures and how this debate has been reflected in the Pacific. One of the
most long-running and, at times, heated debates about human rights concerns
two competing views, commonly characterised as “universalism” and “cultural
relativism”. Because the position taken in this debate lays the foundation of the
entire approach to human rights, the debate itself warrants discussion.
The literature on this subject is vast. Here we simply describe the nature of the
debate and explore three aspects: an approach beyond polarisation, giving human
rights cultural legitimacy, and the implications of the debate for the Pacific.

For example, Samoa ratified CEDAW in 1992 but produced its first CEDAW report in 2003.

For example, Samoa’s report on its obligations under the Convention on the Rights of the Child stated
that there was a perception that human rights were a new subject introduced into the education system
as a result of the ratification of CRC and CEDAW. “However, once they get the information on their
human rights as stated in the Constitution, they then find it easier to accept the rights that are being
taught in the context of CEDAW and CRC.” Committee on the Rights of the Child “Consideration of
Reports Submitted by States Parties under Article 44 of the Convention. Initial Report of States Parties
Due in 1996: Samoa” (16 February 2006) CRC/C/WSM/1, para 191(b).

For instance, the Samoan Counstitution was adopted after a plebiscite in 1961. For some in the Pacific,
there is a preference for the phrase “constitutional rights” or “fundamental rights” instead of “human
rights”, as “constitutional rights” emphasises that rights have a domestic source in the local constitution.
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541 Although the terms can be used in different ways, we are concerned here with
universalism and relativism as claims about the moral or ethical validity of
human rights norms. Universalists maintain that human rights represent moral
values that are absolute and applicable to all societies. Cultural relativists hold
that it is not possible to make moral value judgements that are true for all
cultures. They tend to see human rights (at least as currently reflected in the
international human rights system) as based on Western liberal values which
may not apply to non-Western societies. Characterised in this way,
the debate is a polarised one between two forms of absolutism, but there is in
practice an extensive middle ground. In recent years, there has been an increasing
effort to move beyond absolutist positions.

542 Much of the focus of the universalism/relativism debate is on the application of
human rights to non-Western countries and peoples. It is worth noting that both
universalism and cultural relativism played roles in helping to end colonialism.
Cultural relativism attacked the idea that certain societies had “primitive”
cultures that were inferior to those of the West. Universalism showed up the
double standards of empires that did not allow colonised peoples to enjoy
the same rights and freedoms as the colonisers. Both began as essentially Western
discourses, but there is now much non-Western literature on the subject,
and Pacific peoples have an opportunity to find their own way of thinking about
rights and moral values in a Pacific context.

Beyond polarisation

543 Both universalism and cultural relativism have a number of weaknesses, at least in
their absolutist forms.* Relativists tend to ignore the fact that cultures and societies
are not homogeneous and self-contained. All cultures have internal tensions, divisions,
contradictions and power struggles. Cultures are also able to learn from each other.
Furthermore, as human beings we have many things in common across all cultures.

544 By contrast, universalists tend to ignore the fact that, even when there is
cross-cultural acceptance of particular rights or moral values, these need to be
interpreted. Such interpretation occurs in a cultural context. For example,
there may be agreement to abolish “cruel, inhuman or degrading treatment or
punishment”, but the meaning of these terms is not self-evident and will be
understood differently by different cultures.*® Different societies will also give
different priorities to particular rights and values and will deal differently with
situations in which they conflict.

545 Another limitation of the universalism/relativism debate is a tendency on both
sides to see culture, custom and rights as unchanging. In fact, however,
culture continually changes. As Sally Engle Merry points out, “Culture is now
understood as a process, developing and changing through actions and struggles

45  This analysis is based on Bhikhu Parekh “Pluralist Universalism and Human Rights” in Rhona K M
Smith and Christien van den Anker (eds) The Essentials of Human Rights (Hodder Arnold, London,
2005) 284-286.

46  Abdullahi Ahmed An-Na‘im “Toward a Cross-Cultural Approach to Defining International Standards
of Human Rights: The Meaning of Cruel, Inhuman, or Degrading Treatment or Punishment”
in Abdullahi Ahmed An-Na‘im (ed) Human Rights in Cross-Cultural Perspectives: A Quest for Consensus
(University of Pennsylvania Press, Philadelphia, 1992) 19-43 [“Toward a Cross-Cultural Approach”].
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over meaning”.*” The international human rights framework has also been
changing. There has been an increasing focus on economic, social and cultural
rights; growing recognition of group rights; and the elaboration of “emerging”
rights not specifically addressed in the UDHR. For instance, the notion of
violence against women as a human rights violation entered the international
human rights framework only in the 1990s.%8

We agree with Sally Engle Merry that:*

Considering cultures as changing and interconnected, and rights as historically
created and transnationally redefined by national and local actors, better
describes the contemporary situation. It also reveals the impossibility of drawing
sharp distinctions between culture and rights or seeing relativism and
universalism as diametrically opposed and incompatible positions.

As rights and culture develop, the potential exists for tensions between them to
be resolved. It then becomes a question of what type of approach is most likely
to be successful in resolving such tensions in a way that maintains the integrity
both of cultural systems and of the international human rights framework.

Human rights and cultural legitimacy

5.48

5.49

47

48
49
50

51

One potentially helpful way forward in the universalism/relativism debate comes
from the Sudanese Muslim scholar Abdullahi An-Na‘im. He argues that for
human rights to be effective, they must be seen as legitimate in terms of the
norms and values of particular cultures. An-Na‘im suggests that, where there
are tensions between culture and human rights:>°

[I]t is probable that an internal value or norm can be used to develop or supplement
the cultural legitimacy of any given human right. The goal is to adopt an
approach that realistically identifies the lack of cultural support for some human
rights and then seeks ways to support and legitimize the particular human right
in terms of the values, norms, and processes of change belonging to the relevant
cultural tradition.

An example of this approach is the creation by Muslim women’s rights activists
of a human rights education manual that relates human rights to Islamic
scriptures and law, and to the experiences of Muslim women.>!

An-Na‘im does not believe that cultural diversity makes universal human rights
standards impossible. He argues for a process of internal dialogue, so that human
rights can develop legitimacy within each cultural tradition, followed by
cross-cultural dialogue “so that peoples of diverse cultural traditions can agree

Sally Engle Merry “Changing Rights, Changing Culture” in Jane K Cowan, Marie-Bénédicte Dembour
and Richard A Wilson (eds) Culture and Rights: Anthropological Perspectives (Cambridge University
Press, Cambridge, 2001) 31, 39.

Merry, above n 47, 38.
Merry, above n 47, 43.

Abdullahi Ahmed An-Na‘im “Problems of Universal Cultural Legitimacy for Human Rights”
in Abdullahi Ahmed An-Na‘im and Francis M Deng (eds) Human Rights in Africa: Cross-Cultural
Perspectives (The Brookings Institution, Washington, DC, 1990) 331, 339.

Celestine Nyamu-Musembi Towards an Actor-Oriented Perspective on Human Rights (Working Paper
169, Institute of Development Studies, Brighton, 2002) 9.
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on the meaning, scope, and methods of implementing these rights”.>?
He does not underestimate the difficulty of such a process, nor does he suggest
that total agreement on the interpretation and application of standards can be
achieved, but he believes that such dialogue can enhance the status of human
rights and thereby aid their protection.>

550 Since the drafting of the UDHR, a much wider range of countries and cultures
have contributed to the evolution of human rights. As the Kenyan scholar Makau
Mutua argues, the experiences of different cultures should be seen as contributing
to a greater whole:>*

The process of the construction of universal human rights is analogous to the
proverbial description of the elephant by blind people: each, based on their sense
of feeling, offers a differing account. However, all the accounts paint a complete
picture when put together. As a dynamic process, the creation of a valid conception
of human rights must be universal. That is, the cultures and traditions of the
world must, in effect, compare notes, negotiate positions and come to agreement
over what constitutes human rights. Even after agreement, the doors must remain
open for further inquiry, reformulation and revision.

551 A somewhat similar idea was expressed in the Bangkok Declaration produced
by the Asian preparatory meeting for the World Conference on Human Rights
in 1993. The Bangkok Declaration stated that “while human rights are universal
in nature, they must be considered in the context of a dynamic and evolving
process of international norm-setting, bearing in mind the significance of national
and regional particularities and various historical, cultural and religious
backgrounds.”> This statement was controversial at the time, being seen in the
West as part of an attempt by some Asian states to weaken human rights in the
name of protecting “Asian values”. However, a recognition that universal human
rights are evolving and that this evolution must take account of cultural diversity
need not involve a weakening of human rights. On the contrary, cross-cultural
dialogue and enhanced cultural legitimacy are likely to strengthen commitment
to human rights in the long run.

552 Despite the concerns about universalism reflected in the Bangkok Declaration,
and the equally strong concerns of Western states about cultural relativism,
172 states at the World Conference on Human Rights held in Vienna in 1993
were able to achieve consensus. They affirmed that the universal nature of
human rights and fundamental freedoms was beyond question. The Vienna
Declaration also agreed that the international community should treat all human
rights equally, meaning that the individual rights, and civil and political rights,

52 “Toward a Cross-Cultural Approach”, above n 46, 21.
53 “Toward a Cross-Cultural Approach”, above n 46, 38-39.

54 Makau Mutua Human Rights: A Political and Cultural Critique (University of Pennsylvania Press,
Philadelphia, 2002) 74, quoted in Elise Huffer “Baseline Survey on the Status of Pacific Island Countries’
Ratification of Main Human Rights Instruments and Their Possible Reservations, Traditional Governance
Practices That Could Support Human Rights, and the Work of Other Agencies and Organisations in
Promoting Human Rights in the Pacific” (report for the Governance and Sustainable Livelihoods
Program, United Nations Development Programme, Suva, Fiji, August-September 2003) 32.

55 “Final Declaration of the Regional Meeting for Asia of the World Conference on Human Rights
(Bangkok, 29 March-2 April 1993)”, quoted in Christina M Cerna “Universality of Human Rights and
Cultural Diversity: Implementation of Human Rights in Different Socio-Cultural Contexts” (1994) 16
Human Rights Quarterly 740, 743.
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more favoured in the Western liberal tradition should not be given priority over
economic, social and cultural rights, and collective rights, to which other
traditions attach greater importance. It also recognised that national and regional
particularities and cultural backgrounds needed to be borne in mind.>®

553 The Vienna Declaration can therefore be seen as a key achievement in the search
for cross-cultural consensus on human rights, though it has certainly not removed
the need for continued cross-cultural dialogue.

Universalism and relativism in the Pacific

554 Like other parts of the world, the Pacific has also seen debates over universalism
and cultural relativism. Human rights advocates express concern that
“cultural relativism, under the guise of ‘Pacific values’, is used as an argument
against human rights”.>” On the other hand, Konai Helu Thaman sees value in
human rights but believes that Pacific Island countries may have been deterred
from entering international discussions on human rights by the portrayal of
these rights as “self-evident, universal, culture-free and gender neutral”.’®
In fact, she argues, “most international covenants are based on Western,
liberal beliefs and values, and ... are embedded in a particular cultural agenda,
where indigenous peoples and their assumptions and values have been
disregarded and marginalised.”

555 The polarised debate between universalism and relativism can be avoided by
looking for common ground between Pacific customs and traditions and human
rights and by applying a contextual approach to the application of human rights.
Rather than abstract arguments, it is more productive to look for context-specific
accommodations to suit particular cases or circumstances.

556 Thaman writes that the issue for Pacific peoples:>

[M]ay not lie entirely in the suggestion that universal human rights and
standards are alien to Pacific cultural traditions but rather in the need to
recognise and value different cultural perspectives of human rights and to accept
that Pacific cultures are, like all cultures, complex. Pacific cultures change over
time as a result of both internal and external forces. Pacific peoples have been
learning, adopting and adapting new knowledge, skills and values for over a
hundred years, so they cannot consistently reject something claiming that it is
not part of their cultural heritage. If Christianity can be adopted as a Pacific
religion, why not human rights?

557 As discussed in Chapter 4, the integration of Christianity into Pacific cultures
suggests that the Pacific need not go through a divisive debate on the universality
versus the cultural specificity of human rights. Ratu Joni Madraiwiwi has noted

56 UN General Assembly, note above n 11.

57 P Imrana Jalal “Using Rights-Based Programming Principles to Claim Rights: The Regional Rights
Resource Team (RRRT) Project in the Pacific Islands” (2005) 5 in Pacific Regional Rights Resource
Team < http://www.rrrt.org > (accessed 25 August 2006).

58 Konai Helu Thaman “A Pacific Island Perspective of Collective Human Rights” in Nin Tomas (ed)
Collective Human Rights of Pacific Peoples (International Research Unit for Maori and Indigenous
Education, University of Auckland, Auckland, 1998) 1, 2-3.

59 Thaman, above 58, 8.
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that an approach that forces people to take sides between human rights and
tradition will be counterproductive, as it will only cause resentment.®
It is surely better to trust to the Pacific genius for harmonisation and synthesis,

while accepting that this process will take time.

60 Ratu Joni Madraiwiwi “Human Rights and Tradition” (Speech to the Fifth Annual Pacific Human
Rights Awards, Suva, Fiji, 25 February 2005).
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Chapter 6
Harmonisation

6.1

In this chapter we explore values shared by custom law and human rights,
perceived conceptual conflicts between them, and ways to achieve
harmonisation. In particular, we endorse harmonising strategies already initiated
in the Pacific. Harmonisation draws on the values of custom and human rights
to enhance custom, advance the application of human rights, and promote
a Pacific jurisprudence.!

COMMON
VALUES

6.3

64

Custom law and human rights have much in common in terms of their basic
values or beliefs, which provide common ground on which the debate on
human rights can be built. Human rights have the capacity to speak to all
people in their own cultural terms, while custom law is able to accommodate
alternative perspectives.?

The Pacific concept of all persons as having some divine essence and dignity,
as discussed in Chapter 4, is probably the most central Pacific value, since many
other values appear to flow on from that view. The concept of the dignity of all
persons is also central to human rights law.

As with all societies, there is room to question how well the value of respecting
the dignity of all persons is maintained in the Pacific, but the point for the
present is that it is seen as a value or ideal to be aspired to. This value is reinforced
by others mentioned in Chapter 4, values of respect, love, care and sharing,
co-operation, mutuality, humility, generosity and community decision-making.

The importance and practicality of integrating custom and other sources of law has been considered by
many scholars: Elise Huffer and Ropate Qalo “Have We Been Thinking Upside-Down?
The Contemporary Emergence of Pacific Theoretical Thought” (2004) 16 The Contemporary Pacific
87; Jennifer Corrin Care “Cultures in Conflict: The Role of the Common Law in the South Pacific”
(2002) 6 Journal of South Pacific Law < http://law.usp.ac.fj/jspl > (accessed 31 May 2005) [“Cultures
in Conflict”[; Jennifer Corrin Care “Conflict between Customary Law and Human Rights in the South
Pacific” (Paper presented to the 12" Commonwealth Law Conference, Kuala Lumpur, September 1999);
Alexander P Danne “Customary and Indigenous Law in Transitional Post-Conflict States:
A South Sudanese Case Study” (2004) 30 Monash University Law Review 199; Sinclair Dinnen
“Restorative Justice in the Pacific Islands: An Introduction” in Sinclair Dinnen with Anita Jowitt and
Tess Newton Cain (eds) A Kind of Mending: Restorative Justice in the Pacific Islands (Pandanus Books,
Canberra, 2003) 1; Miranda Forsyth “Beyond Case Law: Kastom and Courts in Vanuatu” (2004) 35
Victoria University of Wellington Law Review 427; Guy Powles “Customary Legal Systems and the
Pacific Island State: The Search for Workable Relationships” (2003) 2 New Pacific 263.

Jean G Zorn “Common Law Jurisprudence and Customary Law” in R W James and 1 Fraser (eds) Legal Issues
in a Developing Society (Faculty of Law, University of PNG, Hong Kong, 1992) 111, referring to the approach
taken by the National Court in PNG Ready Mixed Concrete Pty Ltd v The State [1981] PNGLR 396.
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65 Although status is very important in many Pacific societies, distributive equality
or egalitarianism is also important.® As an ideal, everyone should contribute to
the community and everyone should benefit. In practice, some may benefit more
than others, especially today, but the values that all should benefit and that all
should be cared for are part of Pacific beliefs.

66 The preamble of the UDHR refers to the “equal rights” of all people.
“Equal rights” and the “equal outcomes” of distributive equality are obviously
different, but both express a caring concern for all persons, whether those
persons are all the members of the human family, as in the UDHR, or all persons
of a particular tribe or community, as in custom law.

6.7 Other values set out in the UDHR also have Pacific counterparts. For instance,
“freedom of speech and belief” (discussed further in Chapter 9) was evident in
robust debate and community participation in decision-making in the Pacific.
However, in parts of Polynesia at least, constraints governed the following
aspects of debate: who might speak; the manner of speech, which was to be
respectful; and the acceptance of authority, of family heads for example.
While the extent to which the value of free speech is maintained in Pacific
societies is open to debate, the fact that other societies also maintain constraints
on free speech must be borne in mind. These constraints restrict what can be
said, when, and by whom, as with laws relating to defamation, sedition and
contempt. There are also restrictions on who can speak at certain places.
For example, there are age and residency limits for parliamentary candidates and
limits as to who is protected by parliamentary privilege.

6.8 Historically, Pacific respect for other beliefs was evident from the ready adoption
of Christianity in the 19" century, but problems exist now as modern policies
limit the introduction of new religious groups or faiths in the interests of
communal unity and integrity. Pacific peoples also sought freedom from fear and
want, a goal expressed in the UDHR. As discussed in Chapter 4, protocols for
gift-exchange between kin-groups and sharing within communities are consistent
with those values.

69 The dignity of all persons, caring concern for all persons, robust debate,
respect for other beliefs and the desire to free people from fear and want
point to aspirations shared by custom law and human rights law.
These areas of commonality provide a basis on which custom and human rights
can work together.

PERCEIVED 6.10 We think any conceptual conflict between custom law and human rights is
CONCEPTUAL exaggerated. Most prominently, the human rights framework’s focus on
CONFLICTS individual rights is said to conflict with the customary focus on the individual’s

duties to the group. However, human rights are also concerned with groups.
In addition, with every right there is a duty and with every duty a right.
Whether more stress is given to one or the other depends on the problem
in question.

3 Elise Huffer “Establishing Parallels: Pacific Political Philosophy and the Ethic of Care”
(Paper presented to 9™ Triennial South Pacific Association for Commonwealth Literature and Language
(SPACLALS) Conference, National University of Samoa, Apia, 24-26 November 2004).
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6.11

6.12

6.13

Individual rights are raised in human rights law substantially in the context of
protecting the individual from an overbearing state, but there is no denying that
individuals also have certain duties to the state and community, as reflected in
article 29(1) of the UDHR. While some constitutions emphasising duties are
seen as anti-democratic, few would dispute the following duties in a democratic
society: a duty of loyalty to the state, a duty to recognise its just claims,
and a duty to observe constitutionally-valid laws.* Custom law stresses duties to
the group in an environment where unity was necessary for survival,
but there is no denying that each member had rights to share in the benefits of
group membership. Rights and duties represent two sides of the same coin:
an individual’s relationship to society encompasses both.

In addition, group rights are acknowledged in human rights law, for example in
article 27 of the International Covenant on Civil and Political Rights.
The problem is rather that group rights are still developing, as evidenced by the
debates surrounding the Draft Declaration on the Rights of Indigenous Peoples.
Accordingly, the issues are about the scope of group rights rather than their
existence.’ It is also increasingly recognised that human rights must meet the
needs of different groups according to their diverse situations. On the fiftieth
anniversary of the UDHR, United Nations Secretary-General Kofi Annan
affirmed that human rights allow scope for diversity, stating that: ®

“There is no single model of democracy or of human rights or of cultural
expression for all the world.”

“The Universal Declaration of Human Rights, far from insisting on
uniformity, is the basic condition for global diversity.”

“Diversity no less than dignity is essential to the human condition.”

Many Pacific Island constitutions or statutes make special provision for
customary groups. There are also general provisions, as in Fiji, where the
Constitution states that “the rights of all individuals, communities and groups
are fully respected”.” As we discuss further in Chapter 10, the Fiji Constitution
embodies a delicate balance between guaranteeing the human rights of all
individuals and communities and addressing the particular concerns of the
indigenous people.

See International Council on Human Rights Policy Taking Duties Seriously: Individual Duties in Human
Rights Law. A Commentary (Versoix, Switzerland, 1999).

The scope of group cultural rights is considered by Rodolfo Stavenhagen in “Cultural Rights:
A Social Science Perspective” in Halina Nie’c (ed) Cultural Rights and Wrongs: A Collection of Essays in
Commemoration of the 50" Anniversary of the Universal Declaration of Human Rights
(UNESCO Publishing, Paris, 1998). For the growing recognition of indigenous groups,
see Jeremy Firestone, Jonathon Lilley and Isabel Torres de Noronha “Cultural Diversity, Human Rights,
and the Emergence of Indigenous Peoples in International Law and Comparative Environmental Law”
(2005) 20 American University International Law Review 219.

United Nations Secretary-General “Statement on the 50th Anniversary Year of the Universal Declaration
of Human Rights — Universal Delaration of Human Rights llluminates Global Pluralism and Diversity”
(10 December 1997) Press Release, SG/SM/6419 OBV/34.

Fiji Constitution, s 6 (emphasis added). The Fiji Constitutional Review Commission described ethnic
groups as “groups of people within the state who by reason of their descent, religion, place of origin or
other shared attributes or beliefs, regard themselves as having a common identity”. Fiji Constitution
Review Commission Towards a United Future (Parliamentary Paper No 34/96, Government Printer,
Suva, 1996) 32.
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6.14 An emphasis on individual rights might at times overshadow the existence of a
group interest. We nevertheless contend that a legitimate group interest is still
protected. For example, focus on the equal rights of all persons can readily
overshadow (but does not deny) the right of a group to enjoy and so maintain
its tradition of respect for authority.

ACHIEVING 6.15 We describe three approaches that advance harmonisation: identifying

HARMONISATION customary values (as opposed to practices), relating customary values
to other relevant values and reviewing customary practices in the light of
those values. We consider how these endeavours serve also to develop an
indigenous jurisprudence.

Identifying values

6.16 A starting point for harmonisation is to identify the key values of particular
customary communities. There are precedents for this identification in the
Pacific. In a schoolbook on civic education, Transparency International Vanuatu
proposes that students discover custom, Christian and civic (or human rights)
values to determine the values on which Vanuatu is founded.® In research for
the Foundation of the Peoples of the South Pacific International (FSPI),
villagers were canvassed on customary values in developing an understanding
of good governance and leadership principles.® A search for customary values
was also undertaken by the International Committee of the Red Cross (ICRC)
Regional Delegation for the Pacific in order to connect international humanitarian
law with Pacific peoples.*®

6.17 In the foreword to the resulting document, Dr Langi Kavaliku states:

Pacific societies, like all societies, have over the centuries developed norms of
behaviour and rituals for trying to avoid conflict, regulate conflict and settle
disputes peacefully. Across the Pacific there are many traditions dealing with
human rights and communal rights. The ICRC needs to understand that any
dialogue in this area must not be done within the framework of ‘charity’ — pushing
well meaning laws and concepts with standards seemingly designed beyond our
shores. Rather this work should be done with respect between cultures and peoples.
ICRC and Pacific societies need to understand each other and must work together.
ICRC might like to consider working with us in ‘The Pacific Way’ a concept
which is based on the acceptance of differences, but with an underlying awareness
of the need to find unity in consensus.

6.18 Carolyn Graydon, writing about Timor Leste, suggests that the best way forward
for sustainable human rights protection is to use entrenched human rights values
already existing in the culture as a basis for human rights campaigns and to
influence change in community justice bodies.!!

8  Transparency International Vanuatu Civic Education Year 7, 8 & 9.

9 Foundation of the Peoples of the South Pacific International RETA 6065: Assessing Community
Perspectives on Governance in the Pacific (report to the Asian Development Bank, Suva, 2003)
< http://www.fspi.org.fj > (accessed 5 September 2006).

10 ICRC Regional Delegation for the Pacific Even Wars Have Limits: Connecting IHL with the Pacific Way
(draft paper, June 2005).

11  Carolyn Graydon “Local Justice Systems in Timor-Leste: Washed up, or watch this space?” (2005) 68
Development Bulletin 66-70.
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6.20

6.21

6.22

Adopting a similar approach, Dame Carol Kidu of Papua New Guinea recently
proposed that customary ways of governing formed a firm foundation for a
modern democracy. The challenge, as she sees it, is to find the similarities
between customary systems and democracy and from there develop a modern
Melanesian democracy, using the principles of the British-derived Westminster
democratic tradition as guidelines.!?

Values so discerned provide a foundation not only for educational strategies but
also for political and legal strategies. For example, values may be written into
statutes. In illustration, New Zealand’s Resource Management Act 1991 states
that the relationship that Maori have to their ancestral lands is a matter of
national importance and that a number of customary concepts must also play a
role in any planning decisions.’® “Aloha-spirit”, which describes a fundamental
value for native Hawai‘ians, is now recognised in statutes that direct the
legislature, executive and judiciary in performing their functions.*

It is to be noted that the values that are written into statutes or constitutions do
not necessarily derive from pre-European custom. For example, in Papua
New Guinea, the Constitution describes Christian principles as foundational.
The court therefore used Christian perceptions of human dignity as a standard
for deciding whether the minimum punishments established by proposed
legislation were inhuman.®

In addition, whether or not customary values are spelled out in statutes, judges
may draw on them. For example in Samoa, the court evoked the value of
maintaining peace and harmony in villages and the duties of leaders in that
regard to remind leaders of the need for religious tolerance.®

Relating values

6.23

12

13
14
15

16

After identifying customary values, a second step in achieving harmonisation is
to relate those values to common law principles and, where appropriate, to the
values of human rights. Court decisions that illustrate points by relating
customary values to other relevant values and principles gain popular legitimacy.
Relating values also enables human rights to be introduced in ways that are
relevant to Pacific peoples and legitimate in terms of the peoples’ own norms.

UNDP Solomon Islands Office “Women Not Represented in Pacific Parliaments: Says Carol Kidu”
(2 June 2006) Press Release < http://lyris.spc.int > (accessed 31 August 2006).

Resource Management Act 1991, ss 6(e), 7(a), 8.

Hawaiian Revised Statutes, ss 5 — 7.5.

See Re Minimum Penalties Legislation [1984] PNGLR 314 (2 November 1984) < www.paclii.org >
(accessed 11 July 2005). In 1983, three acts were passed imposing minimum sentences. It was argued
that these minimum punishments were disproportionate to the crimes (causing disturbance on a licensed
premises; rape). In examining the effect of section 36(1) of the Constitution, which prohibited
punishment of a cruel or inhuman nature or one that was “inconsistent with the inherent dignity of
the human person”, Kapi DCJ aligned dignity with the Christian values that were incorporated in the
Preamble to the Constitution as they “are a foundation upon which our nation has been built”.
Lafaialii v Attorney-General [2003] WSSC 8 (24 April 2003 Sapolu CJ) < www.paclii.org >
(accessed 18 October 2005).
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624 For example, ubuntu is used in Africa to explain the concept of human dignity
and associated human rights values.!” Ubuntu describes an African world view
and code of ethics that seeks to capture the essence of what it means to be
human. The term is used to educate people about human rights and to legitimise
them. As the FSPI’s research among villagers shows, the strategy of aligning
customary values with other norms, like those for good governance,
has also been adopted in the Pacific. We also considered in Chapter 4 how a leaf
may be taken from the record of Christian missions: their success has been
attributed in part to the parallels they drew between customary and
Christian teachings.

Reviewing practices

625 A third harmonising undertaking is to review customary practices in light of
ancient values and social changes, as well as human rights. Some practices no
longer fit with the underlying values or goals. Reviewing practices also provides
a way to manage conflicts with human rights and enhance custom law at the
same time. For example, reference to a customary value of respecting women
and a comparison of women’s customary status and their often-diminished status
today provide a test for the usefulness of some modern practices.

6.26 Human rights values assist in making change, not to displace custom but to help
perfect the match between customary values and customary practices.
We see potential for human rights to enhance custom, just as customary values
enable communities to internalise human rights.

Developing an indigenous jurisprudence

6.27 Finally, the harmonisation of customary values and human rights enables the
courts to develop a jurisprudence that reflects Pacific society. As we have said,
human rights and custom are both sources of law in most Pacific constitutions.
In Chapter 12, we will establish that custom is a source of legal principle even if
it is not expressly provided for and that it can be adapted to meet modern needs.'®
It has been a useful tool to promote development, constrain corruption and
maintain social equity.!®

628 An opportunity to develop a Pacific jurisprudence would arise when, for example,
a judge finds that a particular lapse in managing community or national funds
is inconsistent with fiduciary obligations. The judge could note that the lapse is
also inconsistent with customary stewardship values and how such lapses
weaken community cohesion. Oral traditions may also be invoked to describe,
for example, the responsibilities of those with children in their care.
When a judge invokes customary values, the law takes on a larger dimension,
one that communities can more readily understand and identify with.

17  Tim Murithi “Ubuntu and Human Rights” in Rhona K M Smith and Christien van den Anker (eds)
The Essentials of Human Rights (Hodder Arnold, London, 2005) 341-342. Among other values,
ubuntu emphasises the importance of hospitality, generosity and respect for all members of
the community.

18  See, for example, Kenneth Brown “Customary Law in the Pacific: An Endangered Species” (1999)
3 Journal of South Pacific Law < http://www.vanuatu.usp.ac.fj > (accessed 21 February 2005).

19 For example, Huffer and Qalo, above n 1, 87.
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6.30

6.31

6.32

The

6.33

6.34

20

21

The general castigation of nepotism, or the use of public funds to favour family
members, can needlessly put down the customary value that persons should
provide for their extended families. In a harmonising approach, a judge would
note the role of the customary value, while setting out the reasons why those
who hold public office must promote the national interest instead.

Criminal proceedings in the Tongan Magistrates’ Court illustrate the evocation
of customary values, notwithstanding that the Tongan constitution does not
provide for custom. While the proceedings began and ended in standard
Western form, during the hearing, the charges and issues were framed and
discussed in terms of Tongan custom and the obligations arising from significant
village relationships.?°

Similarly, judges may develop principles to ensure fair process in community
justice bodies. They may note the specialist skills of these bodies and the
advantages when communities take responsibility to keep local order,
while proposing procedures to ensure that parties are properly heard.
Where fair process or deterrence are not in issue, judges may also support
customary outcomes that provide better for victims than state imprisonment.
Supporting customary outcomes ties in with international concerns to respect
the outcomes of restorative justice and mediation or arbitration and recognises
the Pacific experience in community dispute resolution.

Courts must also consider the extent to which imported common law should
apply to local circumstances. Local circumstances may call for a different
approach to the duties of trustees, the assessment of reasonableness or the best
interests of a child, for example.?!

approach to harmonisation

Harmonising requires respect for customary values and processes.
Memories may remain of outside domination prior to independence,
when Pacific cultures were judged by the mores of others and made to change.
The lesson is that societies must be in control of change themselves.
We suggest a useful starting point is to seek a better understanding of the local
culture and to pay respect where respect is due.

In developing the principles that determine when the courts or legislatures
intervene in customary decisions, it should be remembered that changes to
custom law come best from the people whose law it is, a view discussed in
Chapter 4. Courts should be wary of intervening where communities are able to
handle matters in a manner which is consistent both with custom and human
rights. Where intervention is necessary to protect human rights, the court should
strive to align those human rights with any consistent customary values to
encourage greater expression of those values.

Susan U Philips “The Organization of Ideological Diversity in Discourse: Modern and Neo-Traditional
Visions of the Tongan State” (2004) 31 American Ethnologist 231.

See “Cultures in Conflict”, above n 1.
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635 However, we recognise the limits to a harmonising approach and that judgement
is required. We do not underestimate the difficulties of harmonising custom and
human rights, and in the next part of this study paper we examine some of the
“hard issues” that involve significant challenges for a harmonising approach.

82



THE HARD
ISSUES




CONVERGING CURRENTS | Custom and Human Rights in the Pacific

Chapter 7

84

7.1

We explore the rights of women because modern custom and human rights
conspicuously diverge over the position of women. In this chapter we outline
our view of the issues, summarise women’s rights in international and domestic
law, and consider briefly the historical forces that have shaped the position of
Pacific women. Discussion follows on particular issues concerning the interface
between custom and human rights, the role of courts, and the potential that
custom might change to accommodate women’s rights.

OUR VIEW

1.2

13

It is clear that Pacific women have real cause to consider their treatment under
custom law to be unjust. It is frequently claimed that respect for women is built
into Pacific custom, which may once have been true, but proper respect for
women is often not apparent in customary practices today. The result is an
emerging conflict. While some Pacific people regard human rights as a threat to
their traditional way of life, growing numbers of women look to human rights
for relief. To portray this as an inherent conflict between custom and human
rights is unhelpful to either view. Human rights can enhance customary views
about women, just as customary values can provide a foundation on which
communities can internalise the importance of equality for women.

As we discussed in Chapter 4, custom has already changed enormously in
the modern era and is no less capable of changing than Western law.
Women in all societies face a battle for equality, and in many societies the
acknowledgement of women'’s rights is very recent. Different societies will also
find their own “paths to substantive equality” between men and women.!
The main obstacle to gender equality is not law, custom law or otherwise, but
people.? Where the law creates injustice, the law can be changed, provided there
is the will to acknowledge injustice and admit the need for change.
However, throughout the world, the gender debate has exposed the resistance
to change from those who most benefit from the status quo. That resistance and
the perception at times that human rights are “women’s business” appear to be
major factors inhibiting the development of both custom law and human rights
in the Pacific.

Sian Elias, Chief Justice of New Zealand “Vindicating the Rights of Women” (paper presented at the
Pacific Judges’ Conference, Port Vila, Vanuatu, July 2005).

The term “gender” refers to the social roles of men and women, as distinct from their biological sex.



WOMEN'S International human rights instruments

RIGHTS IN

INTERNATIONAL 74 Starting with the Universal Declaration on Human Rights, the international
AND DOMESTIC human rights framework has always been clear that discrimination on the basis
LAW of sex is contrary to human rights.> The preamble to the UDHR speaks of

“the equal rights of men and women”, and this guarantee of equality of rights
can be found also in the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural
Rights (ICESCR).*

75 The key international instrument relating to the rights of women is the
Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), which entered into force in 1981. CEDAW goes beyond simply
guaranteeing non-discrimination, and requires states to take positive steps
“to ensure the full development and advancement of women”, so as to guarantee
them the exercise of their rights on a basis of equality with men.® It requires that
states “take all appropriate measures to eliminate discrimination against women
by any person, organization or enterprise”.®

76 CEDAW also requires states to take measures to modify or abolish discriminatory
“laws, regulations, customs and practices” and to “modify the social and cultural
patterns of conduct of men and women, with a view to achieving the elimination
of prejudices and customary and all other practices which are based on the idea
of the inferiority or the superiority of either of the sexes or on stereotyped roles
for men and women”.” The far-reaching nature of such provisions has seen
CEDAW described as “revolutionary” and “ambitious”.’

7.7 There has been a major focus on ratification of CEDAW by Pacific Island states,
with Pacific women’s groups, external aid donors and United Nations agencies
all encouraging its ratification (see Appendix 5).

Specific rights of women protected in international instruments

78 In addition to general provisions for equality of rights with men and freedom
from discrimination, CEDAW and other international human rights instruments

3 For a general discussion on the international framework for the protection of women’s rights,
see Rebecca Cook and Simone Cusack “Women’s Rights” in Rhona K M Smith and Christien van den
Anker (eds) The Essentials of Human Rights (Hodder Arnold, London, 2005) 366-369; Ministry of
Foreign Affairs and Trade New Zealand Handbook on International Human Rights (2 ed, Wellington,
2003) 98-103.

UDHR, preamble and art 2; ICCPR, arts 2(1), 3; ICESCR, arts 2(2), 3.

CEDAW, art 3.

CEDAW, art 2(e) (emphasis added).

CEDAW, arts 2(f) (emphasis added) and 5(a).

Feride Acar “The Convention on the Elimination of All Forms of Discrimination against Women”
in Rhona K M Smith and Christien van den Anker (eds) The Essentials of Human Rights
(Hodder Arnold, London, 2005) 58-59.
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CHAPTER 7 | Women’s Rights

guarantee specific rights to women. These rights include equal participation
in political and public life,” equality before the law and the equal protection
of the law."°

79 Violence against women is not specifically addressed in CEDAW, but the United
Nations Committee on the Elimination of Discrimination Against Women
considers that such violence is included in the general prohibition on
discrimination against women. The UN General Assembly has also adopted a
non-binding Declaration on the Elimination of Violence Against Women.
Recognition of domestic violence against women as a human rights violation
takes human rights into the domestic sphere and requires the state to take action
against abuses by private individuals and groups.™

7.10 Another area in which the protection of women’s rights takes human rights into
what is often considered to be the private sphere, and may bring human rights
into conflict with custom, is marriage and the family. International human
rights instruments guarantee the rights of women and men to:

enter into marriage only by the free and full consent of both parties;'*

the same rights and responsibilities during marriage and at its dissolution;™®
the same rights and responsibilities as parents;!* and

the same rights for both spouses in respect of property.!

In addition, the betrothal and marriage of children is prohibited, and states are
required to specify a minimum age for marriage.'®

Women's rights in Pacific constitutions

7.11 Many Pacific constitutions prohibit discrimination on the grounds of sex.
However, some constitutions do not include sex or gender as a prohibited ground
of discrimination, although international obligations under CEDAW may still
be applied to temper such discrimination.!” The Constitution of the Solomon
Islands, while generally prohibiting the passing of any law that discriminates on
the basis of sex, exempts any law that provides for the application of customary
law or personal law (such as that regarding adoption, marriage, divorce,
burial or devolution of property upon death).'® Such provisions allow for the

9 CEDAW, art 7.
10 ICCPR, art 26; CEDAW, art 15.

11 Audrey Guichon “Violence Against Women: Domestic Violence” in Rhona K M Smith and Christien
van den Anker (eds) The Essentials of Human Rights (Hodder Arnold, London, 2005) 358-360; Ministry
of Foreign Affairs and Trade, above n 3, 103.

12 ICESCR, art 10(1); ICCPR, art 23(3); CEDAW, art 16(b).
13 ICCPR, art 23(4); CEDAW, art 16(c).

14 CEDAW, art 16(d).

15 CEDAW, art 16(h).

16 CEDAW, art 16(2).

17 Kiribati Constitution, s 15(3); Tuvalu Constitution, s 27(1). Kiribati and Tuvalu do specify sex in
constitutional provisions guaranteeing certain fundamental rights and freedoms to all persons: Kiribati
Constitution, s 3; Tuvalu Constitution, s 11(1).

18  Solomon Islands Constitution, art 15(4), 15(5)(c) and (d). Some other constitutions also provide
exemptions from anti-discrimination provisions for certain personal law matters: Fiji Constitution,
s 38(7)(e); Palau Constitution, art IV, s 5.
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application of custom law that discriminates against women. Some constitutions
provide that government action for the benefit of women and other disadvantaged
groups will not be deemed discriminatory.'” Some recent constitutional
documents also contain positive provisions in relation to the role and rights of
women, gender equality and women’s representation.?

HISTORICAL
ANALYSIS

Pre-contact custom

7.12 The diversity of traditional roles for women and men across the Pacific makes

it impossible to generalise about the position of women before contact with
Europeans. Substantial changes to the practice of custom law also make it
difficult to determine its pre-contact application, as we considered in Chapter 4.
The problem is compounded by the loss of knowledge and the resulting reliance
on the literature of early missionaries, colonists and ethnographers, whose works
reflect a European male interpretation of traditional practices. These writings,
which are used today to justify the male domination of customary leadership
roles, usually ignored women’s perspectives and the importance of women’s
roles.?! Jocelyn Linnekin contends, for example, that the significance of
women’s manufacture of valuables for ceremonial exchange in Polynesian
cultures was poorly appreciated or was ignored.?” Similar inattention was paid
to women’s “unique and important roles in their own politics and ceremonies”
in other parts of the Pacific.?

7.13 Linnekin suggests that complementary roles “in economics, cultural symbolism

and ritual status” were characteristic of Polynesian societies and may be a feature
common to the gender division of labour in all Pacific societies.?*
The maintenance of distinct gender roles is not in itself indicative of disrespect
for women in a society where all persons played a role in contributing to the
collective welfare in a communal or tribal unit. As a result, it is sometimes
contended that traditionally men and women were separate but equal,
each having an authority of their own and each being equally valued
and respected.

7.14 Linnekin concludes that “there is no consensus on women’s ‘status’ either before

19
20

21

22

23
24
25

or after contact” and that “there is and was tremendous diversity in gender roles
and ideologies”.?> What is clear, however, is that important changes to gender

Vanuatu Constitution, s 5(1) (k); Papua New Guinea Constitution, s 55(2).

Constitution of the Autonomous Region of Bougainville, arts 19, 28; Republic of Indonesia, Law No 21
of 2001 on Special Autonomy for the Papua Province, art 47; Timor Leste Constitution, s 17;
Draft Federal Constitution of Solomon Islands, art 54.

Jean G Zorn Women, Custom and International Law in the Pacific (Occasional Paper 5, University of the
South Pacific, Port Vila, 2000) 11-12 [Women, Custom and International Law in the Pacificl;
Catherine Wohlan “Aboriginal Women’s Interest in Customary Law Recognition” in Law Reform
Commission of Western Australia Aboriginal Customary Laws: Background Papers (LRCWA No 94,
Perth, 2006) 507, 515-516.

Jocelyn Linnekin “Gender Division of Labour” in Donald Denoon (ed) The Cambridge History of
the Pacific Islanders (Cambridge University Press, Cambridge, 1997) 105, 109-111 [“Gender Division
of Labour”].

Women, Custom and International Law in the Pacific, above n 21, 12.
“Gender Division of Labour”, above n 22, 112.

Jocelyn Linnekin “The Ideological World Remade” in Donald Denoon (ed) The Cambridge History of
the Pacific Islanders (Cambridge University Press, Cambridge, 1997) 397, 425; see also “Gender Division
of Labour”, above n 22, 105-113.
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CHAPTER 7 | Women’s Rights

relations took place following contact with Europeans, and that much that is
today considered customary was shaped by the influences of Christianity
and colonialism.

The impact of Christianity

7.15 As already noted, the acceptance of Christianity in the Pacific and its integration
with Pacific culture and custom is strong evidence of the capacity of custom to
adopt and adapt. Some brutal practices were rapidly abandoned, including some
practices affecting women, and Christian ideas and values, such as the equality
of all in the sight of God, have provided a strong foundation for women’s human
rights claims. On the other hand, missionaries taught that wives should submit
to their husbands, and Biblical texts are cited today to justify gender inequality
as divinely ordained.?® Instruction at Christian missions domesticated women
and diminished their role, although the missions also provided education,
which was valued by many women as well as men.*”

7.16 Even the introduction of surnames affected women, since they had to take the name
of their father or husband, while “Christian” names deprived women of
the multiple identities and names that traditionally expressed their authority or
rank.?® In Melanesia, missionary pressure led to the abandonment of separate “men’s
houses”, so that families could live together, creating conditions where domestic
violence could flourish.?® Christian morality also deprived women of their earlier
autonomy in sexuality and reproduction.’® However, the effects of Christianity
varied from place to place. For example, Christianity is credited with according
women recognition as ariki (chiefs) and as landowners in the Cook Islands.?!

7.17 More recently, some churches have produced passionate advocates for women’s
equality, and their theological writings reflect a strong association with the
women’s movement.*> Nevertheless, women’s absence from authority positions
in most churches today, and their confinement to subordinate roles are telling
indicators of the missionaries’ legacy for women.

The impact of colonialism

7.18 In contrast to Christianity, which is widely venerated in the Pacific and accepted
as intrinsic to current cultural identity, colonialism is commonly viewed as

26  See Roselyn Tor and Anthea Toka Gender, Kastom and Domestic Violence: A Research on the Historical
Trend, Extent and Impact of Domestic Violence in Vanuatu (Department of Women’s Affairs Vanuatu,
Port Vila, 2005) 38, 39.

27 Penelope Schoeffel “The Origins and Development of Women’s Associations in Western Samoa
1830-1977” (1977) 3 Journal of Pacific Studies 1; ‘Atu ‘o Hakautapu Emberson-Bain Women in Tonga
(Asian Development Bank, Manila, 1998) 27 [Women in Tongal; Margaret Jolly “Beyond the Horizon?
Nationalism, Feminisms, and Globalisation in the Pacific” (2005) 52 Ethnohistory 137, 158
[“Beyond the Horizon?”].

28 Tor and Toka, above n 26, 37.
29  Women, Custom and International Law in the Pacific, above n 21, 13.
30 Women in Tonga, above n 27, 66.

31 Margaret James “The Cook Islands: Approaching Equality” in Institute of Pacific Studies (ed)
Land Rights of Pacific Women (Institute of Pacific Studies, University of the South Pacific, Suva, 1986)
111, 113-114.

32  Keiti Ann Kanongata’a “Pacific Women and Theology” (1995) 13 Pacific Journal of Theology 17-33.
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7.20
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1.22

33
34
35

36

37

foreign exploitation. Under colonialism, men’s status and power increased in
some respects relative to that of women. In some places, men became
income-earners through wage labour and cash-cropping, while women managed
family responsibilities and unpaid, low-status subsistence food production.

For their own political ends, as noted previously in Chapter 4, colonial
administrations also modified, institutionalised or created chiefly systems.
Lissant Bolton observes that under colonial rule, only men could be chiefs or
assessors. She notes that before then, men had to discuss issues with women,
since they depended on them for resources.*® Men no longer needed to do so in
their new roles.

In parts of the Pacific, colonialism also changed land laws to favour men,
introducing or institutionalising forms of restricted patrilineal succession,
and thereby disinheriting women or increasing their dependence.**
Gender discrimination also featured in colonial family laws and in labour laws
that limited women’s work or provided for lower wages for women.
Some labour laws still discriminate today.*® Similarly, colonial education trained
women for lower-paid service roles, such as teaching, typing and nursing.
Colonialism also created the current regime of male domination of political
leadership, establishing pre-independence councils to which few, if any, women
were appointed.

It is important not to oversimplify the complex impact of colonialism on gender
relations, however. While it did entrench male dominance in many respects,
it also undermined men in some ways. The experience of plantation labour and
colonial racial hierarchies often demeaned male “natives”.?® This may have led
indigenous men to assert their authority all the more strongly in the village and
the home, where they still had some control.*” For some women, on the other
hand, colonialism opened up new opportunities.

impact of urbanisation and globalisation

In many parts of the Pacific, the period since the gaining of independence or
self-government has seen increasing urbanisation and integration with the wider
world. Women who have found work in towns and cities have been freed from
some customary controls through acquiring a measure of financial independence.
For women on low pay, however, there have been few other benefits.

Bob Makin “Lissant Bolton on Women in Trade in Vanuatu” (27 November 2005) The Independent
< http://www.news.vu > (accessed 15 August 2006).

Atw’ ‘o Hakautapu Emberson-Bain Women in Development: Kiribati (Asian Development Bank,
Manila, 1995) 27, 46 [Women in Development].

P Imrana Jalal Law for Pacific Women: A Legal Rights Handbook (Fiji Women’s Rights Movement,
Suva, 1998) 508 [Law for Pacific Women).

Donald Denoon “New Economic Orders: Land, Labour and Dependency” and Stewart Firth
“Colonial Administration and the Invention of the Native” in Donald Denoon (ed) The Cambridge
History of the Pacific Islanders (Cambridge University Press, Cambridge, 1997) 218-252, 253-288.

Dewe Gorodey, Vice-President of New Caledonia, makes the point in relation to contemporary
New Caledonia that Kanak men have lost power to Europeans through colonisation and therefore see
demands for women’s political participation as threatening to the power that Kanak men still retain in
the customary sphere: Alan Berman “The Law on Gender Parity in Politics in France and
New Caledonia: A Window into the Future or More of the Same?” [2005] Oxford University Comparative
Law Forum appendix 1.10 < http://ouclf.iuscomp.org > (accessed 15 August 2006).
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CHAPTER 7 | Women’s Rights

Meanwhile, they have lost the advantages of communal living: some security
through access to communal land, the safety net of strong kinship
relationships, an ethic of sharing and caring, and, where it is not abused,
collective governance.

723 While some women are looking to human rights to help improve their status,
human rights are themselves at risk from globalisation according to some critics.
It has been suggested that some of the core ideals of human rights,
like equality and fairness, are being eroded by globalisation, and that economic
rights may assume greater significance in promoting gender equality.*®

SPECIFIC ISSUES 724 Having considered briefly some historical influences on the contemporary
position of Pacific women, we now look at some specific issues concerning the
interface between custom and women’s rights today.

Leadership

725 Across the Pacific, attitudes that are said to be based in custom serve to
exclude women from positions of leadership in national and local government,
the public service and customary bodies. This exclusion, in turn, makes it difficult
to institute changes, including changes to custom, to accommodate the rights of
women. For so long as one section only of an adult community dominates
decisions on the community’s values and norms, a well-founded sense of injustice
is sure to follow.

Political leadership

726 Throughout the Pacific, women are under-represented in national and local
government bodies. The representation of women in Pacific parliaments is
shown in the table below:*

Representation of Women in Pacific Legislatures
(Lower or Single House)

Country Elections Seats Women % Women
New Zealand Sep 2005 121 39 32.2
Timor Leste Aug 2001 87 22 253
Australia Oct 2004 150 37 24.7
Fiji May 2006 71 8 11.3
Samoa Mar 2006 49 2 4.1
Vanuatu Jul 2004 52 2 3.8
Tonga Mar 2005 30 1 33

38 Vanessa Griffen “Local and Global Women’s Rights in the Pacific” (2006) 49(1) Development 108,
110-111.

39 Information sourced from “Women in National Parliaments” (situation as of 31 July 2006) in
Inter-Parliamentary Union < http://www.ipu.org > (accessed 16 August 2006); “Tuvalu Election Result
Heralds Change” (Radio New Zealand International, 4 August 2006) < http://www.rnzi.com >
(accessed 16 August 2006).
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Country Elections Seats Women % Women
Marshall Islands Nov 2003 33 1 3.0
Papua New Guinea Jun 2002 109 1 0.9
Federated States Mar 2005 14 0 0.0
of Micronesia

Nauru Oct 2004 18 0 0.0
Palau Nov 2004 16 0 0.0
Solomon Islands Apr 2006 50 0 0.0
Tuvalu Aug 2006 15 0 0.0
727 There are no express legal restrictions on women seeking parliamentary

1.28

7.29

40

41

42

43

44

45

office, but a belief that political leadership is the preserve of men is deeply
ingrained and regularly expressed. There can, however, be indirect restrictions.
In Samoa, parliamentary candidates must be customary leaders (matai),
who are overwhelmingly male.*® Some village customs prevent women from
being matai.*!

Custom is frequently invoked in support of male-only leadership, as when a
council of chiefs in Northern Efate sought to bar women as candidates in
Vanuatu’s first national elections. As some indication of how Christian values
are variously seen, a female member of the Vanua’aku Party, which led the
independence movement, relied on both Christian and human rights views in
replying.*? Bullying tactics are also used to discourage women from seeking
electoral office.*

Despite male resistance, more women are now seeking election in many
countries. In 2006 there were record numbers of female candidates in Samoa
and the Solomon Islands, although no women were elected in the Solomons.*
To improve representation, the Pacific Islands Forum Secretariat is currently
investigating cultural barriers to women’s election in the region.*

Committee on the Elimination of Discrimination against Women “Consideration of Reports Submitted
by States Parties under Article 18 on the Convention on the Elimination of All Forms of Discrimination
Against Women. Combined Initial, Second and Third Periodic Report of States Parties:
Samoa” (10 June 2003) CEDAW/C/WSM/1-3, 50 [“Combined Reports: Samoa”]. The situation was
raised as a matter of concern by the Committee on the Elimination of Discrimination against Women
“Concluding Comments: Samoa” (15 February 2005) CEDAW/C/WSM/CC/1-3, para 26.

“NGO Shadow Report on the Status of Women in Samoa December 2004” 5-6 in Intl Wms Rights
Action Watch Asia Pacific < http://www.iwraw-ap.org > (accessed 28 August 2006).

Bronwen Douglas “Christian Citizens: Women and Negotiations of Modernity in Vanuatu” (2002) 14
The Contemporary Pacific 1, 17-18 [“Christian Citizens”].

Robyn Slarke “Meri Kirap, Women Arise! Promoting Women’s Rights in Papua New Guinea” (2006)
49 Development 116-119; see also Robyn Slarke’s Film “It is Not an Easy Road”.

Cherelle Jackson “Samoan Women Come out of the Kitchen, into Politics” (28 March 2006) New Zealand
Herald Auckland < http://www.nzherald.co.nz> (accessed 28 March 2006); Alison Ofotalau
“A Week of Records: And More Than Half of Solomons MPs Lose Their Seats” (May 2006) Pacific
Magazine < http://www.pacificislands.cc > (accessed 16 August 2006).

Robert Aisi, Permanent Representative of Papua New Guinea to the United Nations “Report on Behalf

of the Pacific Islands Forum Group to the 50" Session of the Commission on the Status of Women”
(1 March 2006).
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730 Periodically, a women’s quota, or some other kind of electoral reform to increase
women’s representation, has been advocated.*® In Bougainville three seats
have been reserved for women, with the unintended result that in the 2005
election, all the female candidates contested only for the reserved seats,
leaving the constituency seats to the men.*” The 1999 French gender parity law,
which applies also in the French overseas territories, has had a significant effect
in New Caledonia. The law requires that 50 per cent of candidates on electoral
lists must be women. The application of this law to New Caledonia was opposed
by some Kanak men, in part on the grounds that there were insufficient
qualified women candidates and that it would undermine Kanak custom.
However, New Caledonian women united across ethnic divisions in support of
the law, and in the 2004 provincial elections the representation of women rose
from around 17 per cent to 46 per cent.*

731 In some cases, systemic bias is apparent in local government, particularly where
this is in the hands of traditional leaders who are overwhelmingly male.
In the Solomon Islands, the Court of Appeal found that the Provincial
Government Act 1996 discriminated against women by reserving 50 per cent of
the seats for the appointees of chiefs and elders, since only males can be
“traditional chiefs”, but that there was no conflict with the Constitution,
as it sanctioned “traditional chiefs” playing a role in provincial government.*

Women in official positions

732 Similar attitudes sometimes prevail over the appointment of women to official
positions. In 1997, a Vanuatu government Minister (and future Prime Minister)
demanded the repeal of the Ombudsman Act, on the grounds that the female
incumbent in the office of Ombudsman could thereby criticise male leaders,
while “men could not be criticised by women” on his island.*® In many countries,
however, women are better represented in the senior public service than they
are in Parliament.>

Customary leadership

733 Customary rules and attitudes also affect women’s participation in customary
councils. In some places, women may actually be prohibited from participating,

46  For example, “Fiji’s Vice President Calls for Parliamentary Quotas” (Radio New Zealand International,
9 April 2006) < http://www.rnzi.com > (accessed 16 August 2006); Rae Nicholl “Electing Women to
Parliament: Fiji and the Alternative Vote Electoral System” (2006) 12(1) Pacific Journalism Review
87-107 < http://www.pjreview.info > .

47 Francesca Semoso, Deputy Speaker of the Bougainville Autonomous Government,

“Young Parliamentarians a Hit at WIP Meeting in Cooks” (posted to Pacific Women’s Information
Network, 21 April 2006) < http://lyris.spc.int > (accessed 16 August 2006).

48 Berman, above n 37.

49  Minister for the Provincial Government v Guadalcanal Provincial Assembly [1997] SBCA 1; CA-CAC 003
of 1997 (11 July 1997) < www.paclii.org > (accessed 17 August 2006); Kenneth Brown and
Jennifer Corrin Care “More on Democratic Fundamentals in Solomon Islands: Minister for Provincial
Government v Guadalcanal Provincial Assembly” (2001) 32 Victoria University of Wellington Law
Review 653-671.

50 “Christian Citizens”, above n 42, 1, 18; Bronwen Douglas Weak States And Other Nationalisms: Emerging
Melanesian Paradigms? (State, Society and Governance in Melanesia Discussion Paper 00/3, Research
School of Pacific and Asian Studies, Australian National University, Canberra, 2003).

51 For the position in Samoa, see “Combined Reports: Samoa”, above n 40, 52.
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as is the case with village fono in some Samoan villages. In other places,
women’s participation is inhibited by customary expectations but not banned
altogether. In the traditional maneaba in Kiribati, for example, “a woman’s place
is assigned to the back of the gathering, behind her husband, and she is expected
to be silent”, but today women visiting the village in a professional capacity
are given speaking rights.”? In Fiji, it has been suggested that men’s assumed
status is not immutable, but that in traditional settings discussions are
“usually conducted by a few senior males” and women “tend to be reticent”
when men are around. Fijian women may have to voice their concerns through
their husbands or male relatives of appropriate seniority.>*

Strong resistance to women’s leadership is voiced in some states by custom
leaders. Vanuatu’s Malvatumauri (National Council of Chiefs) considers that
women cannot be chiefs and that their election as chiefs in the north is a
distortion of custom. In turn, the custom leaders are accused of
“custom invention”.>* In the Marshall Islands, some women have been angered
by a Bill that would, if enacted, mean that only men could assume the position
of clan head (alab) and hold the associated rights to land on behalf of the clan.>
Although it could be viewed as breaching the constitutional guarantee of non-
discrimination on the grounds of gender,>® the Bill has been defended as simply
clarifying and memorialising existing Marshallese custom law.5”

Legal protection

Violence

7.35 Violence against women is a major concern in the Pacific. Amnesty International

52
53

54
55

56
57

58

59

60

has described the abuse of women as endemic in Papua New Guinea.®®
Public awareness of the problem owes much to the advocacy, campaigns and
training programmes of national and regional women’s organisations.
Nonetheless, abuse of women may be covered up, because it is claimed to be part
of the culture, and cases may also go unreported due to pressure to protect the
family name.>® In Tonga, women’s complaints of domestic violence have
increased, but there is still a shroud of silence around abuse for reasons of shame,
particularly where men of higher rank are involved.%

Women in Development: Kiribati, above n 34, 48.

“Rights are Communal in Nature: Ratu Joni” (9 December 2005) in Fiji Government Online Portal
< http://www fiji.gov.fj > (accessed 16 August 2006).

Law Commission consultation in Port Vila, Vanuatu, 24 August-3 September 2005.

“Marshall Is: Women Angered by Chiefly Gender Bill” (Radio Australia Pacific Beat, 9 February 2006)
< http://www.radioaustralia.net.au/pacheat > (accessed 6 September 2006).

Marshall Islands Constitution, art II, s 12(2).

“Marshall Islands: Legislation for ‘Alab’ or Clan-Head Title Introduced” Yowke Online
(6 February 2006) < http://www.yowke.net > (accessed 14 July 2006).

“Abuse of Women Endemic in Papua New Guinea” (March-April 2006) Freedom Letter Amnesty
International Aotearoa New Zealand 1.

A World Health Organisation study of domestic violence found that 85 % of women surveyed in Samoa
who had been physically abused by their partner had never asked any formal agency for help:
WHO Multi-Country Study on Women’s Health and Domestic Violence Against Women Country Fact
Sheet: Samoa (2005).

Women in Tonga, above n 27, 41.
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736 In Vanuatu, the alleged customary basis for domestic violence is disputed. Chiefs
interviewed in all six provinces of Vanuatu told researchers that kastom does
not promote violence but “peace, harmony and justice”, that kastom chiefs were
responsible for restoring peace to the family or community, and that harsh
penalties were traditionally imposed for adultery, incest and wife-beating.5!
Sanctions against abuse of women reportedly existed in other Pacific societies
as well but have been weakened by factors such as urbanisation, changing family
structures, and the outbreak of civil conflict.®?

737 Despite the existence of traditional protections for women in some societies,
modern customary institutions have been blamed for the implicit toleration of
violence against women.®® Modern customary practices may also indirectly
support wife-beating because of language suggesting that women are property.
This is particularly true of the term “bride-price”, introduced by Europeans to
describe their perception of customary exchange practices on betrothal and
marriage. While it seems clear that the old practice was seriously misconstrued,
the new meaning now has popular currency. Many men now see “bride price”
as a licence to treat their wives as property because “mi pem hem” (I have paid
for her), and this has made it harder for women to leave violent marriages.*

738 Fiji and Vanuatu have draft legislation on domestic violence due to be introduced
into Parliament this year.®® The Vanuatu Family Protection Bill has already been
submitted to Parliament eight times since 1997. While women’s organisations
have strongly supported the Bill, some chiefs and church groups have expressed
concern that the Bill could lead to the break-up of families if it does not take
account of Vanuatu’s religious and cultural traditions. There have also been
calls for the role of chiefs in custom courts to be recognised in the Bill.%¢
Because of the delays in passing this Bill, the Chief Justice’s Rules Committee
approved provisions for Domestic Violence Protection Court Orders,
as part of the new Rules of Civil Procedure which came into force in 2003.

61 Tor and Toka, above n 26, 41-42.

62  United States Department of State “Country Report on Human Rights Practices 2005: Federated States
of Micronesia” (8 March 2006) < http://www.state.gov > (accessed 11 March 2006); Helen Leslie and
Selina Boso “Gender-Related Violence in the Solomon Islands: The Work of Local Women'’s
Organisations” (2003) 44 Asia Pacific Viewpoint 325, 328.

63  Penny Martin “Implementing Women’s and Children’s Rights: The Case of Domestic Violence in Samoa”
(2002) 27 Alternative Law Journal 227, 230.

64 Jennifer Corrin Care and Kenneth Brown “Marit Long Kastom: Marriage in the Solomon Islands” (2004)
18 International Journal of Law, Policy and the Family 52, 63-64 [“Marit Long Kastom”]; Alice Aruheeta
Pollard “‘Bride Price’ and Christianity” (Paper presented at the Women, Christians, Citizens:
Being Female in Melanesia Today Workshop, Australian National University, Canberra, 11-13
November 1998) < http://rspas.anu.edu. au > (accessed 7 September 2006); Makin, above n 33;
Miriam Midure, National Programme Manager, United Nations Population Fund, Papua New Guinea,
in “Issues — Case Studies: Gender and Family” in Carving Out: Development in the Pacific
< http://www.abc.net.au/ra/carvingout > (accessed 29 August 2006).

65 The Fiji legislation follows a report on domestic violence by the Fiji Law Reform Commission:
Fiji Law Reform Commission (30 November 2005) Press Release.

66 “Pacific Report to the UN Special Rapporteur on Violence Against Women — APWLD Regional
Consultations” (24 August 2005) in Fiji Women’s Crisis Centre < http://www. fijiwomen.com >
(accessed 31 October 2005) [“Pacific Report”]; Tony Ligo “Vanuatu Family Protection Bill Re-Submission”
(28 March 2006) Vanuatu Independent < http://www.news.vu > (accessed 17 August 2006).
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These rules, which were intended as an interim measure, provide protection for
all victims of domestic violence, not only women.®”

As well as working to end gender-based violence, women’s organisations have
often been at the forefront of striving for peace in societies affected by armed
conflict. Women are often targeted for rape and other violence as a form of
“payback” in such conflicts. In places such as the Solomon Islands, Bougainville
and the highlands of Papua New Guinea, women have played a vital role in
ending or curbing armed conflict.®®

Sexual offences

740

141

742
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Custom may play a role in denying the full protection of the law to women who
have been the victims of sexual offences. A rising incidence of sexual
violence may reflect a breakdown in enforcing earlier observed cultural norms
and sanctions, although it may also result from increased reporting.
Levels of reporting of sexual offences have historically been low, largely due to
cultural factors such as intense shame when rape trials are heard in open court.®
In addition, marital rape is often not viewed as a crime in the region.”
Victims are also blamed, as when unmarried women are seen to invite sexual
attacks by living or travelling alone or wearing “improper” clothes.”

Defence counsel in rape cases involving Aboriginal people in Australia have
argued, sometimes successfully, that rape does not constitute a serious offence
under Aboriginal custom law.” Aboriginal women have strongly disputed this
claim, asserting that under earlier custom law, women were treated with respect,
and sexual assault was punished with great severity. Present-day abuse of
women is attributed to a lowering of women’s status during colonisation
and to community dysfunction resulting from the breakdown of traditional
governance mechanisms.”

Customary practices of seeking and receiving forgiveness through symbolic
presentations and apologies between the families of the wrongdoer and the

Vanuatu Civil Procedure Rules 2002, part 16, division 4; Shirley Randall Awareness Raising on Court
Rules Relating to Domestic Violence in Vanuatu (Blackstone Publishing, Port Vila, 2003) 11-12
< http://www.sria.com.vu > (accessed 7 September 2006).

Leslie and Boso, above n 62; Sarah Garap Kup Women for Peace: Women Taking Action to Build Peace
and Influence Community Decision-Making (Discussion Paper 2004/4, State, Society and Governance in
Melanesia Project, Australian National University, Canberra, 2004); Josephine Tankunani Sirivi and
Marilyn Taleo Havini As Mothers of the Land: The Birth of the Bougainville Women for Peace and Freedom
(Pandanus Books, Canberra, 2004).

Law for Pacific Women, above n 35, 86-88; Women in Development: Kiribati, above n 34, 29.

Law for Pacific Women, above n 35, 82.

United States Department of State, above n 62; Pacific Foundation for the Advancement of Women Cook
Islands Status of Women 2003 (Suva, April 2004) 54; Law for Pacific Women, above n 35, 76.

Megan Davis and Hannah McGlade “International Human Rights Law and the Recognition of Aboriginal
Customary Law” in Law Reform Commission of Western Australia Aboriginal Customary Laws:
Background Papers (LRCWA No 94, Perth, 2006) 381, 404; Wohlan, above n 21, 507, 527-528;
Law Reform Commission of Western Australia Aboriginal Customary Law: Discussion Paper
(LRCWA No 94, Perth, 2005) 216-217.

Davis and McGlade, above n 72, 381, 389, 403-404; Larissa Behrendt “Human Rights Trump Customary
Law Every Time” (26 January 2006) National Indigenous Times < http://www.nit.com.au >
(accessed 4 August 2006).
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CHAPTER 7 | Women’s Rights

wronged are important for restoring relationships within communities. In some
communities, the focus is not on gift-giving but on paying compensation.
However, family resolutions can leave women without a voice, and they may
feel pressured not to bring charges or to drop them. Customary reconciliation
ceremonies may also lead to unduly light sentences in the event of a trial and
conviction. Lenient sentences in community justice bodies likewise raise
questions about the need for deterrence in criminal justice systems.™

743 The Pacific Islands Forum Secretariat has drafted model sexual offences
legislation which provides that traditional forms of reconciliation are not to be
taken into account by judges in sentencing an offender for a sexual offence.”™
Such removal of judicial discretion may be overly prescriptive, as customary
processes which fully involve the victim may do more to promote her welfare
than long prison sentences or other forms of state sanction.

Family law

Marriage

744 Custom may constrain free choice in marriage, particularly for women.
Many Pacific cultures traditionally had strict rules concerning appropriate
marriage partners. Arranged marriages were once common among Polynesian
chiefly classes, to reinforce rank, keep control of resources, maintain military or
political alliances, or re-establish kinship connections. Such marriages still occur
among some Pacific families, including those now living abroad.”®
In some societies, girls may be betrothed when very young, even before birth,
leaving them with little or no say on their marriage partners. Considerable
pressure to comply with the families’ wishes is often applied.”

745 The giving of a woman as a bride in partial compensation for a death, in order
to settle an inter-tribal dispute, was condemned by the Papua New Guinea
Supreme Court in 1997 as a “bad custom”. The Court said that this was not what
the framers of the Constitution had in mind for the purposes of maintaining and
promoting custom.”™

746 “Bride price” in Melanesia has become part of modern custom law. Alice Pollard,
who has described the original custom as practised by the AreAre in the Solomon
Islands, regrets the erosion and debasement of a practice that traditionally bound
people together and reinforced community solidarity, encouraged reciprocity in

74 Law for Pacific Women, above n 35, 104-108; submissions to the Law Commission from the Regional
Rights Resource Team (31 May 2006) and UNICEF Pacific (31 July 2006).

75  Pacific Islands Forum Secretariat, Sex Offences Model Provisions (November 2005), cl 85.

76  AnneMarie Tupuola “Learning Sexuality: Young Samoan Women” in Alison Jones, Phyllis Herda and
Tamasailau M Suaalii (eds) Bittersweet: Indigenous Women in the Pacific (University of Otago Press,
Dunedin, 2000) 61, 64, 68-69.

77 Jean Tarisesei “Today Is Not the Same as Yesterday, and Tomorrow It Will Be Different Again:
Kastom in Ambae” (2000) 51 Development Bulletin 42-45 < http://www.devnet. anu.edu.au >
(accessed 7 September 2006); Pollard, above n 64; Tupuola, above n 76, 68.

78 In Re Miriam Willingal [1997] PGNC 7; N1506 (10 February 1997 Injia J) < www.paclii. org >
(accessed 3 August 2006); Cyndi Banks “Women, Justice and Custom: The Discourse of ‘Good Custom’
and ‘Bad Custom’ in Papua New Guinea and Canada” (2001) 42 International Journal of Comparative
Sociology 101-122.
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gift-giving and equitable redistribution of wealth, ensured security for the
children born of the union, and underscored the value of the girl child.™
Notwithstanding that the price to be paid is almost exclusively settled by men,
some women claim that “bride price” is meaningful to them, and insist on their
right to continue the practice.®

Polygyny (the practice of one man having several wives) is still found in some
Melanesian cultures. Human rights advocates are generally opposed to polygyny
on the grounds that it is discriminatory, since women are not allowed multiple
husbands.®! Papua New Guinea women'’s groups also see links between polygyny
and violence against women.*> However, Jean Zorn observes that polygyny may
have changed. In the past, it was probably limited to wealthy and influential men
who could provide their wives with goods and status, whereas today young men
may use this supposed custom to justify having “wives” in different places whom
they are unable to support and to whom they may not be legally married under
either custom or statute.®

Inheritance and custody
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For reasons given in Chapter 1, this paper does not deal with land and succession
issues, but it is important to note that these are also areas in which women may
be disadvantaged by custom. Tongan land laws currently prevent women from
holding town and country allotments or enjoying full inheritance rights, although
a limited review of these laws has recently been announced.® In other parts of
the Pacific, too, women do not enjoy equal inheritance rights with men in respect
to property.® In some places, customs relating to land ownership may have been
so prescribed or redefined by statutes that the issue is no longer one of custom
but of whether the statute is discriminatory. However, there is no doubt that
custom is reflected in the drafting of many statutes or that custom continues to
reinforce land succession that is often unfair to women.

In addition, land rights based on custom may affect custody of children.
For example, in Tuvalu it was ruled that custody of a child should be awarded
to the father as against the mother, substantially on the ground that only in that
way would the child inherit land.®® Similarly, Melanesian courts may take

Pollard, above n 64; Sue Farran details similar customary marriage practices in different islands in
Vanuatu in “Pigs, Mats and Feathers: Customary Marriage in Vanuatu” (2004) 27 Journal of Pacific
Studies 245 [“Pigs, Mats and Feathers”].

“Marit Long Kastom”, above n 64, 64-65, 73; “Pigs, Mats and Feathers”, above n 79, 245, 265;
Pollard, above n 64.

Rebecca Probert “Marriage and a Family, the Right to” in Rhona K M Smith and Christien van den
Anker (eds) The Essentials of Human Rights (Hodder Arnold, London, 2005) 244, 245.

“Pacific Report”, above n 66.
Women, Custom and International Law in the Pacific, above n 21, 12-13.

Law for Pacific Women, above n 35, 34, 56; Women in Tonga, above n 27, 38; “Tonga to
Consider Allowing Women to Inherit Land” (Radio New Zealand International, 16 August 2006)
< http://www.rnzi.com > (accessed 17 August 2006). The proposed reforms would still only allow
women to inherit where there is no direct male heir.

Sue Farran “Land Rights and Gender Equality in the Pacific Region” (2005) 11 Australian Property
Law Journal 131-140.

Tepulolo v Pou [2005] TVHC 1; Case No 17 of 2003 (24 January 2005 Ward CJ) < www. paclii.org >
(accessed 17 April 2005); Sue Farran “A Mother’s Care or Land, But Not Both: Tepulolo v Pou”
(2005) 9 Journal of South Pacific Law < http://law.usp.ac.fj/jspl > (accessed 7 August 2006).
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CHAPTER 7 | Women’s Rights

account of the modern custom of “bride price” in awarding custody to fathers,
since children may be considered to belong to the father’s family once bride
price is paid.?”

750 Women are also disadvantaged in custody cases where modern custom reflects
Christian morality. A wife may lose custody in Tonga through being in a
relationship with another man. The same rule rarely applies to men.®
Imrana Jalal cites the Resident Magistrate of Tuvalu as saying that he
“never gives custody to a parent who has committed adultery” and contends
that women “rarely dispute custody once their adultery is proven”.®
In Vanuatu, a claim for child maintenance is said to be disallowed where there
is evidence “that during the normal period of conception the mother was of a
notorious loose behaviour.”*

CUSTOM LAW 751 The roles of community justice bodies and courts are examined in later chapters

AND THE but are considered here in relation to women’s rights. Advocates of women’s

COURTS rights argue for the substantial reform of both systems. Male domination of
community justice bodies is discussed in Chapter 11. Lawyers and judges in the
courts, and other personnel in the state law and justice sector, are also
overwhelmingly male.?! Both systems deal with custom and may favour a
male-centred interpretation or prefer custom over women’s rights. Jalal observes
that women are “almost never” called as expert witnesses to testify on custom,
resulting in custom being applied as male village leaders perceive it.>

752 Both community justice bodies and courts are criticised for their handling of
cases of domestic and sexual violence.”® Many of the criticisms of community
justice bodies relate to the fairness or otherwise of the processes they employ,
as is considered further in Chapter 11. We consider that it may be appropriate
to give complainants a choice as to which system they want to use, subject to the
constraints of state penal policy, and to examine the necessary conditions for
the choice to be truly free. While having a choice does not resolve the primary
problem that men dominate both systems, it may provide a better option in the
event that gender equity is achieved in either forum.

87 P Imrana Jalal “Ethnic and Cultural Issues in Determining Family Disputes in Pacific Island Courts”
(Paper presented at the 17" LAWASIA Biennial Conference and New Zealand Law Conference,
Christchurch, 8 October 2001) 15 [“Ethnic and Cultural Issues”].

88  Women in Tonga, above n 27, 40.
89  “Ethnic and Cultural Issues”, above n 87, 10.

90 Vanuatu Maintenance of Children Act, s 4(a) quoted in Sue Farran “Gender Discrimination: A Review
of Legislation in Vanuatu” (2000) 51 Development Bulletin 10, 11.

91  AusAID and NZAID “Pacific Judicial Development Program: Program Design Document” (20 November
2005) iv, 50 [“Pacific Judicial Development Program”|; Regional Rights Resource Team
“Narrow the Gender Gap: RRRT’s Jalal Calls for Affirmative Action in the Legal Sector” (21 June 2006)
Press Release < http://www.rrrt.org > (accessed 17 August 2006); Abby McLeod “Women, Peace and
Security in Melanesia” (paper presented to the Fourth Australasian Women and Policing Conference,
Darwin, Australia, 21-24 August 2005) < http://www.aic.gov.au > (accessed 7 September 2006).

92  “Ethnic and Cultural Issues”, above n 87, 4.

93  Margaret Jolly “Epilogue: Some Thoughts on Restorative Justice and Gender” in Sinclair Dinnen (ed)
A Kind of Mending: Restorative Justice in the Pacific Islands (Pandanus Books, Canberra, 2003) 265, 272;
Merrin Mason “Domestic Violence in Vanuatu” and Sarah Garap “Struggles of Women and Girls -

Simbu Province, Papua New Guinea” in Sinclair Dinnen and Allison Ley (eds) Reflections on Violence
in Melanesia (Hawkins Press and Asia Pacific Press, Sydney, 2000) 119-138, 159-171.
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Another option to explore could be giving greater status and recognition to
women’s customary institutions, such as the women’s councils in Samoan
villages.” Such bodies may also provide a resource of female expert witnesses
on custom for the state courts.

There is clearly a need for both community justice bodies and courts to become
more accessible to women, to take account of women’s perspectives, and to deal
with women in a way that is fair and equitable.® Strategies to achieve such
change could include:

education of personnel in the justice system about women’s rights;

encouragement for women to enter the legal profession and their appointment
as judges and magistrates;

creation of opportunities for Pacific women in the justice sector to meet
together to share experiences and consider ways of overcoming obstacles to
women’s participation; and

greater consultation of women as expert witnesses about custom.

The above list is by no means exhaustive. In undertaking reform of courts
and other parts of justice systems, it is important to act sensitively and to
engage both women and men in the process of change, an issue to which we
return shortly.%

CUSTOM AND
CHANGE

7.55

1.56

1.57
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For many women, the main problem with custom is that currently men usually
decide what it is. In this section, we consider the potential for custom to change
to accommodate the views of women, and for common ground between custom
and women’s rights to be explored.

The evidence is compelling that custom law is substantially controlled by men
and is often used to subordinate women. A common response is that custom is
ancestral and therefore authoritative, and that women’s rights advocates are
corrupted by Western thinking and alienated from their societies.
However, many Pacific advocates of women’s rights express respect and support
for custom and tradition. Their challenge is to the representation of custom as
absolute and unchanging.

In her poem “Custom”, the late Grace Mera Molisa of Vanuatu censures those
who misappropriate custom to intimidate women. It is not custom itself that she
criticises but the abuse of it:%7

Theoretical
“Custom”

more honoured
in omission

than commission.

These councils are described in “Combined Reports: Samoa”, above n 40, 46.

It is intended that the Pacific Judicial Development Program will help to address some of these issues:
“Pacific Judicial Development Program”, above n 91, 50-51.

McLeod, above n 91, 5.
Grace Mera Molisa Black Stone: Poems (Mana Publications, Suva, 1983).
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CHAPTER 7 | Women’s Rights

Molisa supported indigenous values but opposed the use of custom by the
powerful against the powerless. She recognised that it was not only men who
abused custom, since some women of rank also used custom to defend their
status.”® She believed that cultural excuses for the mistreatment of women
disadvantage the whole nation, not just women, and saw such excuses
as symptoms of the fear of change. For Molisa, however, “the whole of life is
about change”.%

758 While men in the Pacific have often taken a static or fixed view of custom
and resisted the language of rights, those Pacific women who speak out on
custom are generally comfortable with adapting it to reflect human rights.
Their main concern is to amend the male monopoly on custom’s interpretation
and application.!® In challenging male interpretations, they may draw on the
idea that traditionally women had their own separate but equal status,
with their own forms of ceremony and social organisation.'*! Such arguments,
when linked to struggles for gender equality, may be strategically valuable,
not least in providing a way of engaging with, interrogating, and re-making
custom “from the inside”.

759 We note, for example, an innovative project by the Vanuatu Cultural
Centre to encourage women to provide “new perspectives on their custom”.
This project provides a possible model for “unfixing” custom and building new
social agreements on basic social values. It engages the Centre’s fieldworkers
annually in a workshop to discuss custom research and constitutes a conscious
effort to insert women into what has been a male-dominated discourse.
Some fieldworkers promote new approaches to custom in their own communities
and in some places have been given roles as assistants to chiefs.!%?

760 In reassessing custom from the perspective of women, the customary value of
respect, and customary practices that give expression to respect for women,
are likely to be of great assistance in finding common ground with human rights.
Ema Tagicakibau of Fiji has argued that:'®

[1]f you really look at the empowering parts of the bible and ... culture,
when a woman is married off, the final right is the ... whales tooth being offered
to the husband’s relatives from the woman’s relatives asking them to look after
her... That means when you talk about respect it means respect for this person,
the dignity of this individual, the woman. So really violence against women has
no place in culture itself. But when they say no, women need to submit,

98 “Beyond the Horizon?”, above n 27, 137, 146-150.

99  Grace Molisa in “Human Rights and Gender Equity” in Time to Talk Isabelle Genoux, Barry Clarke and
Pearson Vetuna (prods) (Program 12 Transcript, ABC Radio Australia, 2002) < http://www.abc.net.
au/timetotalk > (accessed 29 August 2006).

100 See contributions by participants at the first Pacific Women’s Conference: Vanessa Griffen (ed)
Women Speak Out! A Report of the Pacific Women’s Conference, October 27-November 2 (Pacific Women’s
Conference, Suva, 1975).

101 Makin, above n 33; Women, Custom and International Law in the Pacific, above n 21, 12;
“Combined Reports: Samoa”, above n 40, 47; Semoso, above n 48.

102 Makin, above n 33.

103 “Women and Men, Girls and Boys” in Carving Out: Development in the Pacific Heather Jarvis (prod)
(Program 8 Transcript, ABC Radio Australia, 23 October 2001) < http://www. abc.net.au/ra/
carvingout > (accessed 29 August 2006).
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they need to be disciplined, that is a very wrong interpretation of both culture and
religion because we’re talking about dignity and respect for another human being
which God created and not man.

Marie-Paul Tourte, a New Caledonian lawyer of Kanak and French heritage,
likewise takes issue with claims that the assertion of women’s rights is
destabilising for Kanak society:'%*

Custom is used to defend positions of power. For me custom is a matter of values
which exist also in other societies; the values of respect, unity, community may
be universal. I'm more attached to the spirit of custom rather than to the rules
made by men in specific contexts ... In New Caledonia the term ‘custom’is ...
used in a sense which is too concrete. The sense of the values which underpin the
rules is lost. If we base our ideas on the customary values such as respect,
we can go very far in changing things, taking account of the fact that things today
are no longer like the situation 200 years ago.

As Tourte suggests, custom may be used by traditional leaders, and by men
more generally, to hold on to positions of relative power and privilege.
When women have tried to assert their rights, they have sometimes been accused
of wanting to reverse the position and have power over men.!% A sense that the
position of men may be under threat seems to lie behind much of the resistance
to human rights, and this sense of insecurity may lead men to assert their position
as the custodians of a custom presented as unchanging and unchallengeable.
We believe, therefore, that the issue of women’s rights may be the key to greater
acceptance of human rights generally in the Pacific. If custom and women’s
rights can be harmonised, through finding common ground between the two and
through change to some customary practices, we believe that this evolution will
open the door to change in other areas.

At the same time, it is important to avoid creating the impression that human
rights are “women’s business”, or that women’s rights are “anti-men”.!%
There is a need to engage men, too, in the process of change, and to work with
men to increase their understanding of women’s rights and other human rights.
Fiji currently has a male Minister for Women, but he has stated that gender
equality is not a matter for women alone to pursue and has called on men to take
responsibility for actions that perpetuate male domination and violence against
women.'’” In a number of Pacific countries, training courses for men about
gender issues are now being run, including courses for the security forces in Fiji

Berman, above n 37, appendix 1.12.

Merilyn Tahi, Coordinator of the Vanuatu Women’s Centre, and Susan Setae, President of the Papua
New Guinea National Council of Women, in “Human Rights and Gender Equity”, above n 99.

Sue Farran “Human Rights in the Pacific Region — Challenges and Solutions” [2005] LAWASIA
Journal 39, 63.

George Shiu Raj, Minister for Women, Social Welfare and Housing, response to the President’s Address,
14 June 2006 < http://www.fiji.gov.fj > (accessed 17 August 2006).
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CHAPTER 7 | Women’s Rights

and Vanuatu.!® We suggest that such education and awareness-raising
programmes will be most effective if human rights principles can be related to
local customary values.'®

764 Ultimately, there will be greater acceptance of human rights if both men
and women can see them not as destabilising or threatening custom but as
enhancing it. As Ema Tagicakib<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>