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Appendix 4:

Timeline of statutory and
common law engagement
with tikanga

The following timeline is provided as a supplement to Part Two of this Study Paper. It illustrates
how statutes and common law addressing tikanga have developed since 1840 and, as they do
so, the inter-relationship between statutes and the common law. The timeline should be viewed
with this illustrative purpose in mind. The descriptions of cases and statutes have been
shortened. They do not provide a comprehensive analysis of the statutes and cases, which can
be found in Part Two.






THE ENGAGEMENT OF TIKANGA
AND STATUTE LAW

Land Claims Ordinance 1841

The Crown has exclusive right of preemption.
This right is only explicable upon recognising
customary land rights.!

1844

Native Exemption Ordinance 1844

Muru-like penalties may apply in interracial
theft cases.? Maori who are convicted of theft
may pay up to four times the value of the
goods instead of facing other punishment.?

1846

Residents Magistrates Courts Ordinance 1846

Maori assessors may sit in with any Magistrate in civil
cases as a “Native Assessor” with significant
decision-making powers.*

New Zealand Constitution Act 1852

Districts may be set apart where Native “laws, customs,
or usages... so far as they are not repugnant to the
general principles of humanity” would apply.”

1858

English Laws Act 1858

The laws of England apply in Aotearoa New Zealand
“so far as applicable to the circumstances of the said
Colony of New Zealand”.®

Native Districts Regulation Act 1858

The Governor in Council may make regulations within
districts “..for the suppression of injurious Native
Customs; and for the substitution of remedies and
punishments for injuries in cases in which compensation
is now sought by means of such Customs.” ®

Native Circuit Courts Act 1858

The Governor in Council may establish districts where
Native Title has not been extinguished.”® Within those
districts Maori assessors may sit with Magistrates in the
Native Circuit Court with criminal and civil jurisdiction.”
Also, two or more Maori assessors may sit as “The
Assessors’ Court” with all the powers and functions of
the Native Circuit Court within those districts.”?

THE ENGAGEMENT OF TIKANGA
AND COMMON LAW




STATUTE LAW

Native Lands Act 1862

Several changes to Maori customary rights regarding
land are made and the right of pre-emption to the
Crown is waived.” The Governor may constitute a

new court to ascertain Maori land.*

1865

Native Lands Act 1865

The Native Land Court may make determinations on
Maori custom as it relates to Maori land. The purpose
is to ascertain the owners of land “still subject to
Maori proprietary customs” and to encourage the
“extinction of such proprietary customs”®

Native Rights Act 1865

Every interest in Macri land over which Native title has
not been extinguished will be determined according
to the “Ancient Custom and Usage of Maori people so
far as the same can be ascertained”.’®

1867

Native Schools Act 1867

Native schools may be established and funded,
provided that the ordinary subjects of English
education are taught in the English language.”

1877

Fish Protection Act 1877

The “rights of Aboriginal natives to any
fishery secured to them” under the Treaty
of Waitangi are recognised.??

1881

The Native Succession Act 1881

Maori may apply to the Court to “inquire and ascertain
who ought to succeed” to Maori land or hereditaments.?*
Courts are to be “guided by Native custom or usage”
regarding Maori land and “guided by the law of

New Zealand” regarding hereditaments.*

COMMON LAW



STATUTE LAW COMMON LAW

1883

Native Committees Act 1883

Elected “Native Committee[s]"¥ may sit as a
court of arbitration and determine disputes
between natives “where the cause of the dispute
has arisen within the district and the matter does
not exceed twenty pounds in value”.?

1894

Native Land Court Act 1894

The Native Land Court has the exclusive
jurisdiction to determine, on the death of any
native, the interest in such Native land or personal
property according to Native custom.®

1895

Native Land Laws Amendment Act 1895

Ohaki are unable to be recognised as a
legally valid distribution of property.3

1900

Maori Councils Act 1900

Councils may formulate general plans for the
management of Maori within particular districts. The
councils’ duties include “the suppression of injurious

Maori customs, and for the substitution of remedies and
punishments for injuries in cases in which compensation
is now sought by means of such customs”.*?

1907

Tohunga Suppression Act 1907

Provides that it was an offence to practice as a
“tohunga” in the manner described in the Act.?®




STATUTE LAW

1909

Native Land Act 1909

Whangai is not recognised as a legal adoption
according to New Zealand law. Instead, an order
must be made subject to certain requirements by
the Native Land Court.®®

Assumes the existence of customary title
independent of Crown recognition.®® Customary
title is not enforceable in any Court against the
Crown.*® Crown action is unable to be challenged
in any court on the basis the customary title had
not been duly extinguished.*

1915 & 1943

War Pensions Acts 1915 & 1943

Recognise marriage in accordance with
“native custom” when claims of partners to a
war pension are being determined.*®

1945

Maori Social and Economic Advancement Act 1945

Tribal committees and Maori wardens are established

and are empowered to promote Maori interests
within the districts .48
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STATUTE LAW COMMON LAW

1951
-

Maori Purposes Act 1951

M3aori are subject to the same marriage law
requirements as Europeans.*

1953
—

Maori Affairs Act 1953

Marriage or adoption in accordance with Maori
custom is not valid.> No M&ori will is valid unless
executed in the same manner as a European will.5?

1955
 —

Adoption Act 1955

No person is capable of being adopted in
accordance with Maori custom.s?

1967
-—

Maori Affairs Amendment Act 1967

The registrar of a relevant court must change the status
of Maori freehold land owned by up to four owners to
General land.*® Determinations of succession to real and
personal property of Maori must be made as if the
deceased had been a European.®

1968
-—

Guardianship Act 1968

The only guardians of a child as of right are the natural
birth mother and father of the child.®




STATUTE LAW

Treaty of Waitangi Act 1975

The Waitangi Tribunal is established and has jurisdiction
to consider claims for breaches of the Treaty.

Protected Objects Act 1975

The ownership and custody of taonga taturu is
determined by the tikanga of the people associated
with the taonga.®?

1976

Property (Relationships) Act 1976

Amended in 2001 to exclude “taonga” from the
definition of “family chattels”.®® Taonga is not
defined in the Act.

1977

Town and Country Planning Act 1977

Recognises in principle “the relationship
of the Maori people and their culture and
traditions with their ancestral land".%*

1985

Criminal Justice Act 1985

Offenders may call withesses to speak to the
ethnic or cultural background of the offender
Law Commission Act 1985

In making its recommendaticns, the Law
Commission must consider te ao Maori.®¢

COMMON LAW



STATUTE LAW

Coroners Act 1988

Coroners must have regard to certain matters when
deciding whether or not to authorise the examination of
a body. These include a person’s ethnic origins, social
attitudes, customs, or spiritual beliefs.”

1989

Children, Young Persons and Their Families Act 1989
(now Oranga Tamariki Act 1989)

In principle, a young person's whanau, hapt and iwi
are key considerations when making decisions under
the Act.’? Several provisions allow the child’s
whakapapa and cultural ties to be considered.”?

1991

Resource Management Act 1991

Recognises, in principle, “the relationship of Maori
and their culture and traditions with their ancestral
lands, water, sites, waahi tapu, and other taonga”.’*
“[K]aitiakitanga” must be considered when exercising
powers under the Act.’®

Amendments in 2017 provide for shared
decision-making agreements between local government
and tangata whenua, through their iwi authorities, to
participate in resource management decisions.’®

1992

Treaty of Waitangi (Fisheries Claims) Settlement Act 1992

Transfers a portion of commercial fishing quotas to
Maori.”7 Customary food gathering is recognised
through regulations.”®

Mental Health (Compulsory Assessment and
Treatment) Act 1992

In exercising powers under this Act, recognition
must be given to the person’s cultural identity
and ties with their whanau, hapt and iwi.”®

1993

Te Ture Whenua Maori Act 1993

Creates a significant shift in Maori land policy, with a
focus on retaining Maori land within Maori ownership.

1995

Waikato Raupatu Claims Settlement Act 1995

Legislates for the deed of settlement reached
between Waikato and the Crown for historical
confiscation of Waikato land. This is the first
major historical settlement Act of many that
involve recognition of tikanga.®®

COMMON LAW



STATUTE LAW

Climate Change Response Act 2002

Members of the Climate Change Commission must have
an understanding of the Treaty of Waitangi and te ao
Maori (including tikanga Maodri).®> When exercising
powers under the Act, the Commission must have
regard to “the Crown-Madri relationship, te ao
Maori..and specific effects on iwi and Maori”.#®

Sentencing Act 2002

Courts “must take into account the offender’s personal,
family, whanau, community and cultural background in
imposing a sentence..” ¥

Offenders may request the court to hear any person
to speak on the cultural background of an offender 8

COMMON LAW



STATUTE LAW

Coroners Act 2006

The Corcner must consider the customary
requirement that immediate family members be
able to view, touch, or remain with or near the
body according to tikanga Maori.?!

Marine and Coastal Area (Takutai Moana) Act 2011

Repeals the Foreshore and Seabed Act 2004,
Provides the right for iwi, hapt and whanau to seek
legal recognition of protected customary rights
and customary marine title.®

Te Urewera Act 2014

Te Urewera has a legal personality in recognition of
Ngai Tuhoe tikanga.®®

Heritage New Zealand Pouhere Taonga Act 2014
All persons performing functions under the Act must
recognhise “the relationship of Maori and their culture

and traditions with their ancestral lands, waters,
sites, wahi tupuna, wahi tapu, and other taonga”.°®

COMMON LAW



STATUTE LAW

2016

Te Ture md Te Reo Maori Act 2016

Te reo Maori an official and indigenous
language of Aotearoa New Zealand.™

Te Awa Tupua (Whanganui River Claims Settlement)
Act 2017

“Te Awa Tupua is a legal person and has all the rights,
powers, duties, and liabilities of a legal person”.'®®

Children, Young Persons, and Their Families
(Oranga Tamariki) Legislation Act 2017

Modifies and renames the Children, Young Persons
and Their Families Act 1989. The principal sections
within the Act are expanded by recognising mana

tamaiti, whakapapa and whanaungatanga.'”’

Kainga Ora - Homes and Communities Act 2019

The board of Kainga Ora must ensure systems and
processes, for the purposes of carrying out its
urban development functions, protect Maori
interests in land."™ The board must recognise and
provide for “the relationship of Macri and their
culture and traditions with their ancestral lands,
waters, sites, wahi tapu, and other taonga".™
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STATUTE LAW

Education and Training Act 2020

The integration and reflection of tikanga M&ori within
the schooling system are key objectives of schools
and other special institutions.™

COVID-19 Recovery (Fast-track Consenting) Act 2020

There is an expert consenting panel for considering
projects under the Act." Collectively, the members
of the panel should have “expertise in tikanga

Madri and matauranga Maori”."® The panel must also
“recognise tikanga Maori where appropriate” in the
conduct of a hearing.™

COMMON LAW



STATUTE LAW COMMON LAW
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