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Parental Alienation Submission 2 

Introduction 
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Evidence, Psychiatry and the Law, and Miscarriages of Justice. I am also the Co-Director of the 
New Zealand Centre for Human Rights Law, Policy and Practice at the University of Auckland. I 
previously lectured in the Forensic Psychiatry Fellowship Program in the Department of 
Psychiatry at Oregon Health Sciences University and the Department of Criminalistics and 
Criminology at the University of Sarajevo. I have researched and written extensively on the 
intersection of science and justice decision making in both the criminal-justice and family-law 
systems internationally. I was a member of the American Bar Association task force 
responsible for drafting the ABA’s Criminal Justice Standards for DNA Evidence in the United 
States. My current research agenda focuses on the use of behavioural-science evidence in 
systemic responses to child abuse and neglect. I have included a selected curriculum vitae with 
this submission. I am happy to provide my full CV on request. 

Context
The vast majority of parents, when they separate, resolve the care arrangements for their 
children amicably.1 Only a small percentage have “custody battles” – engaging in months or 
years of litigation and ultimately requiring a family court to determine their children’s living 
arrangements. This small percentage of parents do not occur at random. Instead, research 
demonstrates that most of these litigious parents comprise a family violence perpetrator and 
victim and that what underlies their contentious litigation is the victim’s fear for the safety of 
their children in the care of the perpetrator.2 

One thing that makes these cases so contentious is that family courts are notoriously bad at 
fact finding when it comes to allegations of family violence during proceedings involving care 
and contact arrangements for children. Many family law judges overestimate the likelihood of 
false allegations and are unwilling to make factual findings about family violence without a 
psychological evaluation. They appoint psychologists in part to advise them about whether 
victims’ claims of family violence are true or fabricated.3 

In this context, court psychologists have inundated the Family Court with “expert” evidence 
that is neither based on scientifically valid principles nor applied reliability in the forensic 

1 Debra Pogrund Stark et al, “Properly Accounting for Domestic Violence in Child Custody 

Cases: An Evidence-Based Analysis and Reform Proposal” (2019) 26 Michigan J Gender & L 1, 

43. 
2 At 43. 
3 Joan S. Meier, “Denial of Family Violence in Court: an Empirical Analysis and Path Forward for 

Family Law” (2022) 110 Georgetown LJ 835, 853. 
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context of individual cases. Expert opinions regarding “parental alienation” are regularly 
introduced in the Family Court without any meaningful scientific validation, determination of 
error rates, or reliability testing to explain the limits of the application of the psychological 
principles on which they purport to be based. 

The Court not only regularly admits but places a great deal of reliance on these pseudo-
scientific theories. The social-science literature documents the Court’s tendency to characterise 
protective mothers as “hostile” and “alienating” when they attempt to protect their children 
from violent fathers.4 

Because “parental alienation” is not recognised by mainstream health organisations or 
contained in any diagnostic manuals or treaties, it lacks a concise or consistent definition. The 
construct tends, however, to contain a constellation of four core beliefs: (1) that children’s 
disclosures of abuse have high rates of falsity (typically, 90%) if they occur after parental 
separation; (2) that child abuse and neglect are not significantly harmful to children, 
particularly non-physical forms of abuse; (3) that the loss of extensive, unsupervised contact 
with a violent father does more harm to children than exposure to ongoing violence; and (4) 
that children, even mature young people, are incapable of forming and expressing autonomous 
beliefs after parental separation. None of these beliefs have been scientifically validated; on 
the contrary, each of them has been disproven by a large consensus of validated scientific 
research. This constellation of beliefs supports the typical expression of the construct: that 
mothers who attempt to protect their children from violent fathers are “psychologically 
abusing” their children by inhibiting shared care. 

This evidence should be inadmissible under existing ss 25 and 26 of the Evidence Act 2006 
(EA), but Family Court Judges have systematically failed at their gatekeeping obligation to 
screen this evidence for validity and reliability or to require court psychologists to demonstrate 
objectivity and ethical practice. 

 

Background 
In the 1980s, an ideological rift developed within the field of clinical psychology. At one end of 
the ideological continuum, psychologists who specialised in treating abused children became 
concerned that decision makers in child-protection institutions (police, child-welfare agencies, 
counsellors, and courts) were underestimating the prevalence of child abuse and neglect 
(particularly intra-familial abuse), disbelieving children’s truthful accounts, minimising the 
damaging impact of family violence and sexual violence on children, and failing to protect 
children from re-experiencing it.5  

 
4 Vivienne Elizabeth et al, “Between a Rock and a Hard Place: Resident Mothers and the Moral 

Dilemmas they Face During Custody Disputes” (2010) 18 Feminist L Studies 253. 
5 Carrie Leonetti, “Opposite Sides of the Same Coin: Syndrome Evidence, Child Abuse, and the 

Wrongful Conviction of Peter Hugh McGregor Ellis”, Psychiatry, Psychol & L (forthcoming 
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At the other end of the ideological spectrum, a (smaller) subset of psychologists remained 
convinced that child abuse and neglect were rare, “low level” family violence was not harmful 
to children, and the mantra of “believe the children” harmed both children making allegations 
of child abuse and parents who were falsely accused.6 In particular, these family-reunification 
advocates were convinced that mothers were using tactical false claims of child sexual abuse 
in custody proceedings, that protective responses were dividing families, and that children 
were losing important paternal relationships.7 Saunders et al (2011) document: “Among 
[family-court] evaluators, the belief that allegations of domestic violence are usually false was 
part of a constellation of beliefs, including beliefs that false allegations of child abuse and 
parental alienation by DV survivors are common.”8 

These philosophical positions are not equivalently supported by research. Validated studies 
support the correlations between child abuse and long-term negative outcomes.9 Research 
shows that child abuse and neglect are horrifyingly prevalent and under-detected, cause long-
term damage to victims, and false claims are rare.10 Nonetheless, this subset of family-
reunification practitioners continues to cling to beliefs about the relative infrequency of “real” 
child abuse and the benign nature of most child mistreatment.11  Miller-Perrin and Perrin 
(2012) explain: “[T]he literature would suggest that each of these backlash claims is false. 
That is, sexual abuse is not uncommon. Children do not tend to exaggerate their 
victimization.”12 

The “backlash” against new social-science insights and advocacy around child abuse and 
neglect in the 1980s is well documented in the social-science literature.13 Conte (1994) 

 
2023); New Zealand Law Commission, The Justice Response to Victims of Sexual Violence: 

Criminal Trials and Alternative Processes (NZLC R136, 2015). 
6 Leonetti, “Opposite Sides”, above; eg, Robert L. Emans, “Psychology’s Responsibility in False 

Accusations of Child Abuse” (1988) 44 J Clinical Psychol 1000 
7 Leonetti, “Opposite Sides”, above; eg, Douglas J. Besharov, “Unfounded Allegations – a New 

Child Abuse Problem” (1986) 83 Pub Int 18. 
8 Daniel G. Saunders et al, Child Custody Evaluators’ Beliefs About Domestic Abuse 

Allegations: Their Relationship to Evaluator Demographics, Background, Domestic Violence 

Knowledge and Custody-Visitation Recommendations (US Dept of Justice 2011) at 14. 
9 Anja Heilmann et al, “Physical Punishment and Child Outcomes: a Narrative Review of 

Prospective Studies” (2021) 398 The Lancet 355. 
10 R. Kim Oates et al, “Erroneous Concerns About Child Sexual Abuse” (2000) 24 Child Abuse & 

Neglect 149. 
11 Saunders et al, above. 
12 Cindy L. Miller-Perrin & Robin D. Perrin (eds), Child Maltreatment (Sage 2012) at 309. 
13 John E.B. Myers (ed), The Backlash: Child Protection Under Fire (Sage 1994); Carole Jenny 

& Thomas A. Roesler, "Quality Assurance – a Response to 'the Backlash' against Child Sexual 

Abuse Diagnosis and Treatment" (1993) 2 J Child Sexual Abuse 89; Robin D. Perrin & Cindy L. 
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describes the “backlash” as consisting of “extreme positions or points of view that challenge 
concerns about sexually abused children, and that nearly always have the purpose of 
defending adults accused of sexual abuse, or that otherwise minimize, rationalize, or deny the 
realities of childhood sexual abuse; lack of supporting research data for extreme positions or 
points of view; and near total rejection of the knowledge, experience, or realities of childhood 
sexual abuse.”14 Finkelhor (1994) documents the reactive and oppositional nature of the child-
abuse backlash, noting that the backlash was driven primarily by parents accused of child 
abuse and their lawyers.15 

Family-reunification practitioners became embedded in larger ideological beliefs about the 
harms of the demise of the “traditional family”. They not only assert that false allegations of 
child abuse are rampant and harming children’s relationships with fathers but also that men 
and women are equally likely to perpetrate family violence and that equal division of 
relationship assets and child support are unfairly detrimental to men.16 These claims have 
been seized upon by “men’s rights” groups, who argue that false allegations of child sexual 
abuse are the “weapon of choice” for vindictive women post-separation.17 

Coined by Richard Gardner, a clinician with no academic experience or understanding of 
research methodology or forensic application, the theory of “parental alienation syndrome” 
was that, when children exhibited certain “symptoms” (in Gardner’s formulation, rejection of 
one parent without a valid reason), the rejection had to be caused by the encouragement of 
the other parent.18 By the late 1980s, lawyers representing parents (overwhelmingly fathers) 
accused of family violence in child-custody cases started calling family-reunification 
practitioners to discredit children’s claims of abuse.19 As Walker (2020) explains, the concept 
of parental alienation “quickly became admissible in family courts and used by custody 

 
Miller-Perrin, “Interpersonal Violence as Social Construction: the Potentially Undermining Role 

of Claims Making and Advocacy Statistics” (2011) 26 J Interpersonal Violence 3033, 3041. 
14 Jon R. Conte, “Child Sexual Abuse: Awareness and Backlash” (1994) 4 Sexual Abuse of 

Children 224, 228 
15 David Finkelhor, “The ‘Backlash’ and the Future of Child Abuse Advocacy” in Myers (ed), The 

Backlash, above. 
16 Leonetti, ”Opposite Sides”, above; eg, M.A. Straus, “Gender Symmetry and Mutuality in 

Perpetration of Clinical-Level Partner Violence: Empirical Evidence and Implications for 

Prevention and Treatment” (2011) 16 Aggression & Violent Behav 279. 
17 N. Trocmé & N. Bala, “False Allegations of Abuse and Neglect When Parents Separate” 

(2005) 29 Child Abuse & Neglect 1333. 
18 J. Mercer & Margaret Drew, Challenging Parental Alienation: New Directions for Professionals 

and Parents (Routledge 2022) at 24-30. 
19 Carrie Leonetti, “Endangered by Junk Science: How the Family Court’s Admission of 

Unreliable Expert Evidence Endangers Victims of Family Violence” (2022) 43 Children’s Rights 

LJ 17. 
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evaluators to blame mothers for children not wishing to have contact with their often angry 
and controlling fathers”.20 She notes: “Mental health professionals were more inclined to 
believe mothers were ‘gatekeeping’ by overprotecting children or somehow poisoning them 
against a relationship with their fathers.”21 

This evidence was latched onto with furor by accused perpetrators and men’s rights groups as 
evidence of the vindictiveness and untrustworthiness of women’s family violence complaints.22 
Sometimes, the evidence was explicitly called “parental alienation syndrome”. Other times, the 
language of diagnosis or syndromes was scrupulously avoided, but the syndrome reasoning 
was nonetheless evident.23 Family-reunification practitioners would testify that a particular 
child was exhibiting behaviours “associated” or “consistent with” parental alienation.24 

Syndrome evidence, as that phrase is used in this submission, consists of a quasi-diagnostic 
process. Syndromes are typically characterised by a cluster of symptoms believed to correlate 
with an underlying cause. It does not matter whether the proponents of a syndrome use the 
terminology “syndrome” or “symptoms”. The crucial defining factors are that an underlying 
pathological cause is divined from a cluster of observable characteristics. What makes 
syndrome evidence concerning in forensic contexts is that, while the symptoms may (or may 
not) correlate with a particular cause, they can also exist independent of that cause. The 
determination that an individual is suffering from a “syndrome” entails at least an implicit 
determination that the symptoms were not caused by an alternate trigger or occurred at 
random. 

The alienation theory relies on two asserted but unvalidated correlations. The first is a 
correlation between the attitudes or behaviour of one parent (the “aligned” parent) and the 
child’s negative response to the other parent (“alienation”). The second is a correlation 
between the child’s “alienation” and long-term psychological damage to the child.  

The first correlation is not established by identifying concrete behaviours by the “aligned” 
parent and tracing them to the child’s “alienation”. Instead, consistent with forensic syndrome 
evidence generally, the theory asserts that, when children show certain observable 
characteristics (“symptoms” of alienation), those characteristics are evidence that they have 
been subjected to “alienating behaviours” by one parent targeting their relationship with their 
other parent, even though the alienating behaviours are not directly observed. In this way, the 
untested correlation morphs into a baseless theory of causation.  

The theory also asserts that, uncorrected, alienation will have devastating psycho-social 
consequences for the “alienated” child – again, conflating a correlation between estrangement 

 
20 Lenore E.A. Walker, “Nonjudicial Influence on Family Violence Court Cases” (2020) 64 Amer 

Behav Sci 1749, 1756. 
21 At 1756. 
22 Molly Dragiewicz, Equality with a Vengeance (Northeastern University Press 2011). 
23 Carrie Leonetti, “Sub Silentio Alienation: Deceptive Language, Implicit Associations, 

Cognitive Biases, and Barriers to Reform” 62 Washburn LR (forthcoming 2023). 
24 Leonetti, “Endangered by Junk Science”, above. 
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errors occur regularly in the New Zealand Family Court. Warshak also notes that “no study has 
documented the prevalence and source of false positive identifications of parental alienation.”31  
This is unacceptable in a system in which the proponent of purportedly expert evidence is 
supposed to show that the evidence is valid and reliable before it can be read, let alone relied 
upon in judicial decision making.  

While Warshak’s concessions are refreshing, they only partly acknowledge the scope of the 
reliability problem. The problem with the alienation construct is not that certain evaluators are 
incompetent in its application. The problem is that its forensic application has no standardised 
protocols, and its results are fundamentally non-testable and non-falsifiable. The types of 
“alienating behaviours” identified by proponents of the construct include vague and conclusory 
characterisations like allowing the child to make decisions regarding contact with the other 
parent, exaggerating the other parent’s flaws, creating barriers to telephone contact between 
the child and the other parent, considering the other parent’s attempts at contact to be 
harassing, being “obsessed with the moral values” of the other parent, and having “righteous 
indignation” about the other parent.32 These characteristics are impermissibly subjective. Many 
of these factors are not inherently binary. They could exist on a continuum, but no 
consideration is given to severity, and no algorithm exists to weight their prevalence. There is 
no way to distinguish a false positive from a true positive in the context of a finding of parental 
alienation. Error rates can only be derived from testing, so applications that are not testable 
cannot have known rates of error (and therefore cannot demonstrate the foundational validity 
that comes from low error rates).33 That is a form of error that cannot be cured simply by 
tightening the level of practice in a forensic field. It is the quintessential type of error that EA s 
25 and Daubert cannot tolerate in expert evidence. 

While clinicians frequently insist that they observe ‘‘alienation’’ in their casework,34 there is no 
objective way to verify whether the estrangements are caused by “alienation” rather than a 
healthy or benign response to a destructive or disconnected parent. Janet Johnston’s studies 
have found that children who reject a parent have multiple reasons for their rejection. These 
reasons include negative behaviors by the hated parent, such as child abuse or inadequate 
parenting, or the children’s own developmental or personality difficulties.35 Doughty et al 

 
31 At 55. 
32 . 
33 Paul C Giannelli et al, “Reference Guide on Forensic Identification Expertise”, in National 

Research Council (NRC) (ed), Reference Manual on Scientific Evidence (3d ed, National 

Academies Press 2011) at 64. 
34 Janet R. Johnston & Joan B. Kelly, “Commentary on Walker, Brantley, and Rigsbee’s (2004) 

‘A critical analysis of Parental Alienation Syndrome and Its admissibility in the Family Court’” 

(2004) 1 J Child Custody 77. 
35 Janet R. Johnston, “Children of Divorce who Reject a Parent and Refuse Visitation: Recent 

Research and Social Policy Implications for the Alienated Child” (2005) 38 FLQ 757; Janet R. 
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(2020) conclude: “No reliable mechanism for identifying parental alienation was found to 
exist.”36 They explain: “The tools that do exist are unhelpful, poorly validated and serve to 
undermine the focus on the child. There is a risk that the assessments, and debates about 
them, might serve to mislead the court and practice generally.”37 As Fidler and Bala (2010) 
succinctly note: “A child may resist or reject a parent for many reasons.”38 

One of the indicators of the subjective and amorphous nature of this “syndrome” is that court 
psychologists do not agree on the “symptoms” of alienation. Some evaluators will identify a 
child as “alienated” if they express fear, distrust, or dislike of a parent. Others will identify a 
child as “alienated” if they refuse contact with a parent (generally regardless of the conduct of 
the rejected parent). Others will identify a child as “alienated” if they express love and a desire 
for conflict with a parent but simply object to a particular form of court-ordered contact 
(unsupervised contact, overnight contact, shared care). As Warshak notes: “Some parents and 
custody evaluators mistakenly conclude that any expression of preference to live primarily with 
a parent means that the child is becoming alienated from the less preferred parent.”39 

Parental alienation evidence suffers from at least two irremediable flaws. First, the 
“behavioural signs” of parental alienation are amorphous, subjective, and common in all 
children. In fact, the “symptoms” of alienation and child abuse are basically the same – 
fluctuating anger and conciliation with the parent accused of abuse, social withdrawal, 
developmental regression, acting out, anxiety, depression, and self-harm.40 This is not 
surprising. These “symptoms” are symptoms of any traumatic childhood experience, not to 
mention “symptoms” of merely being a child, adolescent, or teenager. The second, related 
problem with parental alienation evidence is that it is fundamentally unreliable as used in 
forensic contexts. While it is important for clinicians to know that certain behavioural changes 
in a child could indicate psychologically abusive conduct by one parent, it cannot be reliably 
said that any given child demonstrating those behavioural changes has experienced “parental 
alienation”.41 

In sum, there is no empirical evidence supporting evaluators’ assertions that one parent’s 
behaviour is the primary cause of a rupture in the child’s relationship with the other parent, 
that “alienated” children suffer significant long-term damage, or that an evaluator could 
identify “alienation”, even if it were validated as a phenomenon, with any reliability (as 

 
Johnston et al, “Is it Alienating Parenting, Role Reversal or Child Abuse? A Study of Children’s 

Rejection of a Parent in Child Custody Disputes” (2005) 5 J Child Custody 191. 
36 Julie Doughty et al, “Professional Responses to ‘Parental Alienation: Research-Informed 

Practice” (2020) 42 J Soc Welfare & Fam L 68, 73. 
37 At 73. 
38 Barbara Jo Fidler & Nicholas Bala, “Children Resisting Postseparation Contact with a Parent: 

Concepts, Controversies, and Conundrums” (2010) 48 FCR 10, 14. 
39 Warshak, above, at 59. 
40 Leonetti, “Opposite Sides”, above. 
41 ibid 
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opposed to other causes for parental estrangement).42 As a result, several countries have 
prohibited the use of alienation evidence in their court systems.43 

To this day, family-reunification practitioners not only give opinions derived from unreliable 
forensic assessments based on the theory of parental alienation, but judges base their care 
and contact decisions on them. It has been documented for decades that, in cases involving 
care of children and family violence allegations, the accused perpetrator is more likely to be 
granted care of children than the alleged victim.44 Alienation-based ideology is the source of 
this baffling disparity.45 

In Family Court, the ideological project of parental alienation has largely succeeded. It is well-
documented that Family Court Judges and other personnel lack specialised expertise in family 
violence and exhibit a “pro-contact ideology”.46 This is the result of the entrenchment of the 
science fiction of parental alienation. Because the appellate courts did not rein in unreliable 
alienation evidence in the 1990s when they were reining in unreliable syndrome evidence in 
criminal courts, alienation took over the Family Court.47 

It has simply become an article of faith among many psychological evaluators, lawyers, and 
judges that alienation causes disastrous psychological harm to children. For example, in  

,48 Judge Murfitt noted that parental alienation syndrome was not “supported by 
scientific methodology”, then went on to apply the construct of parental alienation in his 
analysis anyway.49 

In its submission in response to the Government’s 2015 discussion document regarding family-
violence law, the New Zealand Psychological Society described parental alienation as lacking 
research validation and insisted that it should not “be applied by judges, lawyers or others.”50 
The Society: “Judges, lawyers and others in the New Zealand Family Court urgently need to 
cease applying this non-existent syndrome.”51 

 
42 J. Teoh et al, “Parental Alienation Syndrome: Is it Valid?” (2018) 30 Singapore Acad LJ 727. 
43 Mercer & Drew, above, at 33; Teoh et al, above. 
44 Joan S. Meier, “US Child Custody Outcomes in Cases Involving Parental Alienation and 

Abuse Allegations: What Do the Data Show?” (2020) 42 J Soc Welfare & Fam L 92. 
45 Leonetti, “Opposite Sides”, above. 
46 Leonetti, “Endangered by Junk Science”, above, at 18. 
47 Leonetti, “Opposite Sides”, above. 
48 [2013] NZFC 5910. 
49 At [54]. 
50 New Zealand Psychological Society (NZPS), Submission on Behalf of the New Zealand 

Psychological Society on the Review of Family Violence Law, 18 September 2015, at 10. 
51 At 20. 
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In 2019, the Independent Panel appointed by the Minister of Justice released its report, Te 
Korowai Ture ā-Whānau.52 The Panel documented common criticisms of the Court, including 
that “children’s views are often not heard or taken into account when considering contact 
where violence has been alleged or established”; “professionals in the Family Court do not 
understand the dynamics of family violence”; the Court does not “fully underst[an]d or 
acknowledge[] the harm caused to children and their carers by family violence”; and “contact 
with a violent parent was prioritised over considerations of children’s and their parent’s 
safety”.53 The Panel noted: “Amongst the issues most often raised was the Family Court’s 
response to allegations of family violence and its relevance to children’s safety.”54 It noted: 
“Some studies show that children are believed when they say they want contact with a violent 
parent, but they are more likely to be ignored or over-ruled if they say they do not want 
contact.”55 The Panel’s “key findings” included: “Knowledge of family violence in all its forms is 
still not widespread and its impact on children, including on their safety, is still poorly 
understood.”56 

 

Evidence Law Implications 
 

Lack of Validity and Reliability 

The theory of parental alienation was developed by clinicians based on psychodynamic theory 
and anecdotal experience rather than academic research employing correlational studies and 
statistical controls.57 The alienation construct, which originated in the United States in the 
1980s, has been rejected as lacking in scientific validity by the American Psychological 
Association,58 the American Psychiatric Association, the American Medical Association, the 

 
52 Te Korowai Ture ā-Whānau: The Final Report of the Independent Panel Examining the 2014 

Family Justice Reforms (May 2019). 
53 At [99], [120]. 
54 At [103]. 
55 At [121]. 
56 At 6-7. 
57 Leonetti, “Opposite Sides”, above. 
58 American Psychological Association, Presidential Task Force on Violence in the Family, 

Violence and the Family (1996) (“Although there are no data to support the phenomenon 

called parental alienation syndrome, in which mothers are blamed for interfering with their 

children’s attachment to their fathers, the term is still used by some evaluators and courts to 

discount children’s fears in hostile and psychologically abusive situations.”). 
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National Council of Juvenile and Family Court Judges in the United States,59 the Association of 
Clinical Psychologists in the UK,60 and the New Zealand Psychological Society.61 Proponents of 
the theory of parental alienation lobbied for its inclusion in both the Fourth and Fifth Editions of 
the American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders 
(DSM-4 and DSM-5), but the Association rejected the proposals because the construct lacked 
scientific validation.62 

In December 2021, the Association of Clinical Psychologists in the United Kingdom issued a 
statement relating to the appointment of unqualified “expert” psychological witnesses in the 
British family courts. Alluding to evaluators pressing the junk science of parental alienation in 
the family courts, they warned that unqualified psychologists had “suggested inappropriate 
diagnoses and made recommendations for children to be removed from their mothers based 
on these diagnoses.”63 They admonished that qualified psychologists “understand the 
importance of using evidence-based and well-validated methodologies to assess individuals 
and make recommendations.”64 

There is no meaningful distinction between “parental alienation syndrome” and “parental 
alienation” as a dynamic, construct, or occurrence. Proponents of alienation theory dropped 
the word “syndrome” from their construct after the American Psychiatric Association rejected 
the inclusion of parental alienation syndrome in the DSM-4.65 In their proposal for the DSM-5, 
they employed the new terminology of “parental alienation” rather than “parental alienation 
syndrome”.66 It is clear from their proposal, however, that they still understood parental 
alienation to be a psychiatric condition capable of identification by a psychologist based on a 

 
59 National Council of Juvenile and Family Court Judges, A Judicial Guide to Child Safety in 

Custody Cases 12 (2008) (“Any testimony that a party to a custody case suffers from ‘parental 

alienation’ should ‘be ruled inadmissible and/or stricken from the evaluation report.’”). 
60 Association of Clinical Psychologists in the UK (ACP-UK), The Protection of the Public in the 

Family Courts, December 2021, at <acpuk.org.uk/the-protection-of-the-public-in-the-family-

courts/>. 
61 NZPS, above (“It is a deep concern and a major threat to the safety of women and children 

that the New Zealand Family Court continues to apply the doctrine of Parental Alienation 

Syndrome, which has long been discredited in the United States, from where it originated. It is 

now accepted in the United States that there is no scientific evidential basis for Parental 

Alienation Syndrome. No research conducted in the United States has ever been able to 

produce valid evidence of Parental Alienation Syndrome.”). 
62 Mercer & Drew, above, at 34-35; Paul Fink, “Parental Alienation Syndrome”, in Mo Therese 

Hannah & Barry Goldstein (eds), Domestic Violence, Abuse, and Child Custody (2010). 
63 ACP-UK, above, at 2. 
64 At 2. 
65 Leonetti, “Opposite Sides”, above. 
66 ibid 
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child’s behaviour (“strong alignment”, “rejection without a legitimate reason”) thought to 
correlate with un-observed parental conduct (“accommodating” the child’s “attitude” and 
“embracing” the child’s suffering). In their proposal to include parental alienation in the DSM-
5, the proposers explained: 

[O]ur collection of authors proposes a decidedly less polemical new 
definition of parental alienation. From now on, we define parental 
alienation as “a particular psychological condition in a child (typically 
when their parents are engaged in a highly conflictual separation) who 
strongly aligns himself with one of his parents (the preferred parent) 
and rejects a relationship with the other parent (the rejected parent) 
without a legitimate reason.” 

The first key idea in this definition is: “a child who aligns”. The idea of 
alliance shows that the “fault” of the favored parent is not having 
manipulated the child but more often having accommodated his 
attitude, embraced his suffering and resistance to join with him in a 
fortress of solidarity. The other key term in the definition, undoubtedly 
the main psychiatric issue, is the idea of the “absence of a legitimate 
reason”: it is evidence that shortcomings or mistreatment prior to 
rejection must exclude a diagnosis of parental alienation.67 

The American Psychiatric Association again rejected this “new” definition of parental 
alienation.68 

In 2019, the World Health Organization removed the terms “parental alienation” and “parental 
estrangement” from the 11th Edition of its International Classification of Diseases. The WHO 
issued an explanatory note stating: “During the development of ICD-11, a decision was made 
not to include the concept and terminology of ‘parental alienation’ in the classification, 
because it is not a health care term. The term is rather used in legal contexts, 
generally in the context of custody disputes in divorce or other partnership dissolution.”69 The 
WHO expressly disclaimed endorsement of the term “parental alienation” due to concerns 
about “the misuse of the term to undermine the credibility of one parent alleging abuse as a 
reason for contact refusal”.70 They noted: “There are no evidence-based health care 
interventions specifically for parental alienation.”71 This is a key point of this submission. The 
theory of parental alienation (syndrome) developed entirely as a subject matter of expert 

 
67 M. Berger, “Le Refus de Contact d’un Enfant avec un Parent dans un Contexte de Divorce 

Conflictuel – Partie I: Recension des Recherches Cliniques et Judiciaires”, (2021) 69 

Neuropsychiatrie de l’Enfance et de l’Adolescence 32, 34. 
68 Leonetti, “Opposite Sides”, above. 
69 World Health Organisation, “Parental Alienation” at 

<www.who.int/standards/classifications/frequently-asked-questions/parental-alienation>. 
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71 ibid 
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evidence for use in family courts and has no counterpart in mainstream psychology or 
psychiatry. 

 

Syndrome Reasoning 

The problem with syndrome evidence is that it is employed in forensic contexts to demonstrate 
proximate causation. Factual evidence relating to the “symptoms” of the syndrome are the 
basis for the expert opinion that the sufferer has the syndrome even though there are other 
causes for the symptoms and no direct evidence of the cause. The expert, therefore, is at least 
implicitly finding that other possible causes for the symptoms are not the primary cause. In 
reality, however, there is no way to know whether the suspected syndrome has caused the 
observed phenomena in a particular case. Any syndrome or behavioural construct that is 
advanced not only to describe an effect but also establish to a cause must be viewed with 
special concern. 

Evidence relating to “parental alienation” in the Family Court fits this pattern. The observed 
symptoms are a child’s rejection of a relationship or a particular type of contact with a parent. 
By opining that the child has been “alienated” by the other parent’s conduct, based solely on 
evidence of the Child’s reaction to the rejected parent, the psychologist is finding that the 
rejection is not the result of some other plausible cause, such as the conduct of the rejected 
parent (particularly in cases involving family violence) or a neutral cause like a personality 
clash, lack of commonality, or ordinary adolescent development.  

In “Endangered by Junk Science”, I explain the “G2i problem” (which is closely related to the 
concept of attribution error in research psychology and the anterior probability fallacy in 
statistics), which arises when probabilistic evidence is deployed in individual forensic 
applications.72 Even if certain conduct by the favoured parent could cause rejection of the 
other parent, there is no reliable way to determine whether it did in a particular case.  

73 demonstrates the illogical and unreliable syndrome nature of alienation 
reasoning. Child, who was almost thirteen, lived with Father and Stepmother and had 
supervised contact with Mother.74 Mother applied for shared care.75 Child was opposed to the 
change in her care arrangements. Father was concerned that Child was unsafe in Mother’s care 
because of Mother’s history of physically and psychologically abusing her.76 When Child was 
young, Mother broke her arm.77 When Child was twelve, she returned from contact with 
Mother “visibly upset” and reported that, when she refused to eat breakfast, Mother “placed 
one hand across her mouth and nose so that she could not breathe and gripped her neck with 

 
72 Leonetti, “Endangered by Junk Science”, above, at 40-42. 
73 [2015] NZFC 11036. 
74 At [2]. 
75 At [1]. 
76 At [3]. 
77 At [44]. 
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the other” and “kicked her in the shin”.78 Mother told Child that she wished that she was dead 
and was never born.79 Child saw a doctor the following day who recorded a large bruise on her 
shin.80 Child’s psychologist also observed the bruise and noted that it was concerningly large.81 
She opined that the impact of Mother’s emotionally abusive statements was more profound 
than the physical abuse, Child could not stop thinking about her mother’s words and did not 
want to see her again.82 She opined that Mother should not have any contact with Child 
because of her inability to control her anger or prioritse Child’s needs.83  

Child also reported that Mother swore at her and threatened to put her cat to sleep or sell her 
things on Trade Me if she misbehaved.84  

Mother failed out of a behaviour management programme because she was hostile and 
disruptive, belittled the other participants, and raged at programme staff.85 

Mother denied the abuse and made the self-serving claim that she only placed her hand over 
Child’s mouth to stop her from yelling.86 She claimed that Child’s views were solely the result 
of the “negative influence” of Father and Stepmother.87  

The court psychologist opined that Child “was displaying symptoms of parental alienation” by 
denigrating Mother, having consistently positive views of Father and Stepmother and negative 
views of Mother, and not being concerned about hurting Mother’s feelings.88 The psychologist 
“attributed” Child’s behaviour to Stepmother.89 She opined that Stepmother’s “alienating 
behaviour, whether intentional or otherwise, if unchecked will cause irreparable harm to 
[Child’s] relationship with her mother and will in turn cause serious psychological damage.”90  

The psychologist’s opinion that Stepmother’s protective actions were the primary cause of 
Child’s rejection of Mother rather than Mother’s violence was not only not based on 
scientifically valid principles or evaluation techniques that are reliable as applied but also 
patently preposterous. Her implicit finding that Child faced more risk of long-term 
psychological damage from losing her relationship with Mother than from Mother’s abuse also 
lacked any foundational or as-applied validity. The Court did not require the psychologist to 

 
78 At [62]. 
79 At [71]. 
80 At [67]. 
81 At [68]. 
82 At [72]. 
83 At [92]. 
84 At [83]. 
85 At [91]. 
86 At [64]. 
87 At [4]. 
88 At [56]. 
89 At [57]. 
90 At [58]. 
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establish the reliability of her opinion evidence or provide any explanation of the basis or 
methodology by which she reached her conclusion as required by EA s 25. 

Judge Moran found that Mother had been physically and psychologically abusive to Child and 
posed an ongoing safety risk for Child.91 Inexplicably, however, she also found that 
Stepmother “alienated” Child from Stepmother.92  

 

The Evidence Act 

This evidence should be inadmissible under EA ss 7, 25, and 26. Under s 7, the fact that 
human behaviour is “consistent with” one cause is logically irrelevant to the cause of the 
behaviour in a particular case unless alternate causes can be conclusively ruled out.93 Under s 
25, opinion evidence offered by an expert must be based on valid scientific principles applied 
reliably in the case, and the expert must be qualified to render the opinion.   

Contrary to the beliefs of some practitioners, the EA applies to Family Court proceedings. While 
the Court can receive any evidence that it considers would assist in determining the 
proceeding,94 unreliable “expert” opinion evidence, by definition, cannot be helpful. 

To establish validity and reliability, the proponent of expert evidence must demonstrate that 
the theory and techniques underlying the expert’s opinion have standardised protocols and 
that their results have been tested and validated, were published and subjected to peer 
review, have a known (and permissibly low) rate of error, and are generally accepted in the 
relevant scientific community.95 Falsifiability is a crucial component of establishing reliability.96 
As McDonald and Tinsley (2011) note, it is a “truism that expert evidence must be based on 
reason as opposed to conclusions incapable of being tested in any meaningful manner.”97 

In the context of scientific evidence, substantial helpfulness requires that three prerequisites 
be met: (1) the expert offering the opinion must possess sufficient expertise to offer it 
(qualifications); (2) the opinion being offered must be based on scientifically valid principles 
(foundational validity); and (3) the opinion being offered must be the result of a reliable 
application of those principles (as-applied validity).98 

The psychological opinion evidence derived from theories of parental alienation meets none of 
these requirements. Court psychologists often claim to be basing their opinions on 
psychological research, but they lack sufficient knowledge or skill to understand or apply 
psychological research in a forensic context. Qualifications in this context include peer review, 

 
91 At [104]-[112]. 
92 At [118]. 
93 Susan Glazebrook, “Miscarriage by Expert” (2018) 49 VUWLR 245, 250. 
94 Family Court Act 1980 s 12A (4). 
95 Daubert v Merrill Dow Pharmaceuticals, 509 US 579, 593-94 (1993). 
96 At 593. 
97 Elisabeth McDonald & Yvette Tinsley, “Evidence Issues”, (2011) 17 Canterbury LR 123. 
98 Daubert, above, at 590 n9. 
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validation, and formal qualifications.99 Furthermore, the opinions that they offer – that a child’s 
resistance to contact with one parent is caused by the invisible behaviours of the other parent 
– is not testable or falsifiable. In other words, if a psychologist falsely identifies a child as 
alienated when they are not, there is no mechanism to detect that false positive. 

The Daubert reliability standards become particularly problematic in the context of 
psychological syndrome evidence. Psychodynamic constructs are generally “resistant to 
empirical testing”.100 As Paul Appelbaum (2011) explains: “Questions about testimony based 
on psychodynamic theory can be raised with regard both to the legitimacy of the underlying 
constructs . . . and to the techniques by which the examiner can know that such a mechanism 
came into play in a particular case”.101 He notes: 

From the development of Freud’s theories in the late nineteenth and 
early twentieth centuries until the present, many mental health 
professionals have based their clinical approaches on psychoanalytically 
inspired concepts. Some of these concepts have been confirmed 
scientifically (eg, the existence of unconscious mental states), whereas 
others have not (eg, dreams always represent the fantasied fulfillment 
of wishes). Although psychoanalytical theories and the psychodynamic 
psychotherapies that derive from them have declined in popularity in 
recent decades, many mental health professionals have received 
psychodynamic training and use the concepts they have learned to 
assess and treat their patients. Regardless of the possible utility of these 
theories from a clinical perspective, which is controversial and may 
depend on the condition being treated, they are arguably more 
problematic when they serve as the basis for conclusions offered as part 
of legal proceedings. Nor are psychoanalytical theories the only ones 
that mental health professionals use; alternative approaches may be 
based on theories that have a greater or lesser degree of empirical 
support.102 

He concludes: “To the extent that expert opinions are introduced to inform the judgments of 
legal factfinders, it is important for them to be based, insofar as possible, on empirically 
validated conclusions rather than on untested or untestable theories.”103 

The senior courts have been fastidious in trying to eliminate the unreliable application of 
psychodynamic syndrome reasoning in criminal cases.104 For example, in R v Accused, the 

 
99 Glazebrook, above, at 252. 
100 Paul S. Appelbaum, “Reference Guide on Mental Health Evidence” in NRC, above, at 865. 
101 At 866. 
102 At 891. 
103 At 891. 
104 Ellis v R [2022] NZSC 115; R v A [2009] NZCA 250; G v R, CA 414/03, 26 October 2004; R 

v B [2003] 2 NZLR 777 (CA); R v Crime Appeal, CA 244/91, 20 December 1991; R v Accused 
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defendant was convicted of indecent assaulting his fourteen-year-old daughter.105 His defence 
was that Daughter was fabricating her claims of abuse to avoid the consequences of 
disciplinary problems.106 To rebut this defence, the prosecution offered expert evidence from a 
child psychologist that Daughter was displaying behavioural characteristics consistent with 
child sexual abuse, even though the characteristics were also known to occur in children who 
had not experienced sexual abuse.107 The Court of Appeal held that the trial court should not 
have admitted the syndrome evidence.108 The Court reasoned: “While the characteristics 
mentioned by the psychologist were said to be consistent with those the witness had come to 
know as the characteristics of sexually abused children, some at least of those 
characteristics . . . may very well occur in children who have problems other than sexual 
abuse.”109 

At the same time, the senior courts have permitted fallacious reasoning and unreliable 
psychological profiling to flourish in the Family Court. This has created a pernicious feedback 
loop. Alienation-inflected decision making is self-reinforcing. Every time the Court finds that a 
child’s resistance to contact with one parent was caused by the “alienating behaviours” of the 
other, it reinforces both the existence of the syndrome and the circularity of its underlying 
assumptions: Parental alienation is rampant and pervasive. How do we know? Look how often 
the Family Court finds that it has occurred. The feedback loop repeats, the assumptions 
become more entrenched, and the syndrome reasoning results in less reliable decision making. 

This is precisely the type of reasoning that recently led the Supreme Court unanimously (and 
posthumously) to quash Peter Ellis’s conviction for child sexual abuse. The Court noted that 
the prosecution psychologist “wrongly stated that if a complainant exhibited a cluster of 
behaviours, this was more likely to indicate abuse than a solitary behaviour”.110 The Court 
noted that the psychologist’s evidence suggested that the children’s behaviour was 
“diagnostic”, even though she expressly disclaimed that the behaviours “were diagnostic of 
sexual abuse”.111 The Court explained that the psychologist was dismissive of and effectively 
discounted “alternative explanations for the behaviours”.112 The Court noted that her evidence 
“forestalled the consideration of other possible causes of the behaviour.”113 

The Court concluded that the psychologist’s evidence “lacked balance, did not inform the jury 
of other possible causes of the behaviours (or, where she did so, discounted or minimised the 

 
105 Accused, above, at 194. 
106 At 195-96. 
107 At 196-97. 
108 At 200. 
109 At 199 (internal citations omitted). 
110 Ellis, above, at [160]. 
111 At [168]. 
112 At [172], [196]. 
113 At [184]. 

PROACTIVELY RELEASED BY TE AKA MATUA O TE TURE | LAW COMMISSION 
Some information has been withheld to protect the privacy of the submitter(s) and/or third parties 

or where publication may expose the Commission to legal liability.



 

other causes), and involved circular reasoning”.114 The Court explained: “The reasoning was 
circular because it suggested that behaviours that could be explained in a number of ways 
nevertheless corroborated an allegation of sexual abuse on the basis that they were 
corroborative because the allegation has been made.”115 The Court noted that “to look to the 
complainants’ behaviours to support an allegation and then reach back to the allegation as a 
reason to suggest the behaviours are reliable supports for the allegation is to engage in 
dangerous circular reasoning.”116 The Court explained that the “overall effect” of the evidence 
“was to incorrectly suggest to the jury that the presence of clusters of behaviours could 
support a conclusion that sexual abuse had taken place.”117 

The Court offered guidance on the role of experts, noting that they were obligated “to take 
care to ensure that their evidence was appropriately balanced by acknowledging any other 
possible explanation for the behaviours” and to “be ‘driven by professional skill and 
experience, not a perceived need to support a preconceived outcome’”.118 The Court explained 
that “it was important that an expert commenting on that evidence fairly acknowledge other 
possible explanations for the behaviour”.119 

The syndrome reasoning that the Supreme Court criticised in Ellis, which now seems 
anachronistic in retrospect, continues to run amok in cases in the Family Court under the Care 
of Children Act 2004 (CoCA). Each of the Court’s criticisms of the psychological evidence in 
Ellis applies with equal if not greater force to the alienation evidence still regularly admitted in 
the Family Court. The purported correlation between a parent’s “alienating” attitudes or 
behaviours and the child’s behavioural response on which alienation theory relies is established 
using expert evidence that almost exactly parallels the use of the psychological evidence in 
Ellis. 

The behavioural indicators of parental alienation include vague and conclusory “symptoms” like 
a child resisting or refusing contact with a parent, holding similar opinions or using similar 
language to the “alienating” parent, exaggerating complaints about the “rejected” parent, 
eavesdropping on parents, fluctuating between friendly and hostile behaviour, giving “vague 
reasons” for rejecting a parent, experiencing relationship disturbances, “acting out”, resisting 
authority, and having a rigid world view.120 Experts are allowed to opine that a child’s rejection 
of contact with a parent – even an abusive one – is caused by the “alienating behaviour” of the 
other parent by discounting or minimising and ignoring other causes.121 The psychological 
evidence suggests to the Family Court that “clusters” of child behaviours can support a 

 
114 At [11]. 
115 At [11]. 
116 At [184]. 
117 At [11]. 
118 At [125]. 
119 At [182]. 
120 At 43-44. 
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conclusion that alienating behaviour by their preferred parent has occurred.122 The alienation 
evidence is fundamentally circular: a child’s expressions of fear or rejection of a parent are not 
autonomous because the child’s views are the result of “alienation”; a child has been 
“alienated” because they express fear or rejection of a parent.123 

The psychologists who offer alienation evidence in Family Court exhibit the same ethically 
problematic characteristics as the sexual abuse experts criticised by the Supreme Court in 
Ellis. Their evidence constitutes advocacy rather than a balanced approach to causation, fails 
to acknowledge other possible explanations for a child’s rejection of a parent, and is directed 
at supporting a preconceived outcome: shared care as the only appropriate option. 

 

Tactical Usage 

The social-science literature documents not only that there is no scientific validity to alienation 
theory, but also that the theory is frequently misused by abusive fathers against protective 
mothers.124 It cautions that the concept can be dangerous when misunderstood and misused, 
particularly when it gives license to the suggestion that the views of the child should be 
rejected or in support of requests for changes to a child’s care schedule.125 In Australia, 
Sandra Berns (2001) has documented how fathers use alienation claims as a tactic to continue 
coercive control following separation.126 In the United States, Drozd and Oleson (2004) note: 

As “alienation” has long been misunderstood, so has domestic violence, 
which was underreported and not identified for many years. We find 
ourselves greatly concerned that there is a group of colleagues who are 
engaged in the practice of child custody evaluations who do not 
understand how to competently assess the dynamics of and the effects 
upon children of domestic violence. Many of these colleagues are 
offering opinions to the Court about family functioning without a 
thorough understanding of the role of domestic violence. This has led, at 
worst, to the removal of children from mothers who were already 
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victimized. Efforts to protect children have led to some children being 
placed in the custody of manipulative and violent parents.127 

They explain: “[I]t is important for evaluators to distinguish between protective parenting 
behaviors and alienating parenting behaviors. Too often, we have observed evaluators 
confusing protective parenting with alienation, resulting in a false conclusion of alienation 
when, in fact, the parent is engaged in appropriate protection of the child.”128 

Zoe Rathus (2020) similarly found in Australia: “Notwithstanding fathers’ violence, control and 
denigration, it was the mothers’ attitudes towards the father-child relationships that came 
under scrutiny. Again, fathers emerged as victims – and pushed a narrative that required 
mothers to facilitate contact.”129 

Vivienne Elizabeth (2020) recently conducted a case study of alienation claims in Aotearoa 
New Zealand (ANZ)and the way that they prevent women from protecting children from abuse. 
She found that most mothers who had been governed by ANZ’s alienation-inflected system for 
care of children were victims of domestic violence and coercive control.130  

The threat of being labeled “alienating” is omnipresent in the Family Court. Psychologists and 
lawyers for the child criticise victims for reporting violence to Police, applying for protection 
orders, making reports of concern to Oranga Tamariki (OT), or taking children to health 
professionals after they report abuse by fathers.131 The Court’s punitive responses to mothers 
who are labelled “alienating” and the resulting heightened danger that their children face 
coerce them not to raise claims of abuse or seek protection for themselves or their children. 
Its prevalence discourages some women from leaving violent relationships in the first place.132 

Harrison (2008) documents the way that threats of “alienation” operate to coerce protective 
parents’ “agreement” to placing their children in some risk to avoid greater risk: 
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In the face of such adverse circumstances and their awareness that they 
were considered implacably hostile, women had to carefully weigh what 
protective strategies were available to them. Knowing that there was 
little chance of complete protection of either themselves or their 
children, women adopted forms of resistance that afforded them relative 
safety. In doing so, they frequently jeopardized their own interests to 
give the most protection they could to their children. They cooperated 
with supervised or supported contact, not because they believed this to 
be in their children’s best interests, but because they feared that 
without this minimal level of involvement, their children could be at 
greater risk.133 

Similarly, Elizabeth found: 

The majority of mothers with histories of oppressive intimacy whose 
difficulties with negotiating care arrangements have caused them to 
interact with New Zealand’s family law system, in seeking to advance 
the complex and contested interests of their children, have 
simultaneously supported their children’s ongoing relationship with their 
fathers even as they have opposed parenting orders that award often 
abusive and inexperienced fathers with generous amounts of usually 
unsupervised time with children. It’s a delicate dance in which mothers 
run the risk of being regarded as obstructive, hostile and alienating if 
they speak up about violent and/or coercively controlling behaviours 
directed at them, make claims about violence and abuse against their 
children or otherwise suggest that fathers are ill-equipped to assume the 
role of carer for any length of time. 

The requirement faced by mothers in contested custody cases in New 
Zealand (and elsewhere in the West) to participate in a dance of 
ambivalent support for fathers has been heightened over the last twenty 
years by the rising prominence of parental alienation (syndrome) in 
custody law systems, or what I refer to herein as PA(S) inflected 
custody law systems. Such custody law systems are characterised by 
the overt and covert use of PA(S) to reinforce the production of fathers 
as essential to post-separation care arrangements for children. One of 
the ways this occurs is through using PA(S) to frame mothers’ active 
resistance to fathers’ demands for care-time, as well as many ordinary 
practices of maternal care, in pathological terms as either consciously or 
unconsciously alienating.134 
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The court psychologist opined that Mother had “begun to engage in alienating behaviour”.154 
She also opined that Mother was placing Children in a “loyalty bind”.155 She made these 
findings despite never having observed Children in Mother’s care.156 Judge Coyle granted day-
to-day care of Children to Father, “[n]otwithstanding that their mother has been their primary 
attachment figure to date, and notwithstanding that they have a strong wish” to reside with 
Mother.157 He found that Mother had “shown a total inability to support and promote a 
relationship between the boys and their father” and was “enmeshed” with them.158 He 
acknowledged that he used the term “enmeshment” to mean something different than how 
Mother’s expert psychologist used it in her report.159 He found that Mother had “overt 
antipathy” toward Father and denigrated his relationship with Children.160 At no point in the 
decision stripping Children from Mother was a single instance of concrete behaviour by Mother 
identified. Instead, her “behaviour” was described in vague, conclusory characterisations.  

Father, on the other hand, intentionally deceived the High Court, affirming that Children 
stayed with Mother’s former partner when they explicitly told him that the partner was not 
present.161 Justice Heath expressed disapproval of Father’s “[l]ack of candour” but ultimately 
dismissed it as “an understandable response in a human sense” to his lack of trust of 
Mother.162 The contrast between the courts’ discussion of Mother’s animosity toward Father 
because of his history of inflicting family violence as pathological and abusive and Father’s 
distrust of Mother as natural and understandable is striking, particularly when juxtaposed with 
the courts’ repeated criticism of Mother for being unwilling to have direct contact with Father 
because she feared him. 

In Larson v Mosley,163 Mother applied for a parenting order allowing her to relocate to Australia 
with Children arguing that she would be better able to care and provide financially for them 
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and have more support from friends and family there.164 The court psychologist conceded that 
both parents discussed the proposed relocation with Children but opined that Mother’s 
discussion was “more of a sell”, “could be viewed as alienating behaviour”, and could transfer 
“internal pressure and confusion” to Children.165 He opined that the Court should not attach 
weight to Children’s views in support of relocation.166 Based on this evidence, Judge Raumati 
found that relocation would “result in risk to the children’s psychological safety”.167 He also 
found that Mother “tried to sell the relocation to the children and therefore to influence their 
views about their father” and that “her negative personal feelings towards the children’s 
father . . . impacted on the children’s relationship with their father”.168 

This evidence is arguably more concerning than when psychologists rely explicitly on “parental 
alienation” because it is harder for protective parents to refute. When the parent accused of 
alienation offers evidence regarding the discrediting of the theory, psychologists, judges, and 
lawyers respond that they are not using parental alienation, then cite studies that explicitly 
discuss “alienation” in support of this more elusive testimony. For example, in , the 
court psychologist testified that she was reluctant to use the phrase “parental alienation”, 
preferring instead “to talk of psychological or pathological alignment”.169 She opined that 
Mother was engaging in “aligning behaviours” and “was aligning the children to her 
position”.170 The Court had previously found that Father engaged in “inappropriate treatment 
of the children”, the Court’s typical minimising language for child abuse.171 Children did not 
want contact with Father because of ongoing abuse and consistently expressed a preference to 
live with Mother.172 The psychologist opined that Children’s views “reflect[ed] the influence of 
their mother whether overt or covert” and caused the “undermining of their relationship with 
their father”.173 In support of her theories of “pathological alignment”, she cited writings about 
parental alienation.174 This is the equivalent of a flat-earth sceptic finally conceding that the 
Earth is round only immediately to warn someone to stay away from the Edge lest they fall off. 

Lowe v Way175 also exemplifies the shift. Nine-year-old Child was in court-ordered shared care 
over Mother’s objection. Mother claimed that Father had a history of physical and psychological 
abuse against both her and Child and sought supervised contact. Child repeatedly said that he 
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was frightened of Father and did not want to be in his care”. He expressed suicidal ideation. He 
ran away from school to avoid being picked up by Father. The school called Police who located 
Child in the garage of an empty house. They returned Child to Mother’s care. 

Father claimed that the abuse never happened and Child’s fears of his violence were “not 
based on reality” but rather were “a result of the mother’s influence on him”. Mother applied 
for a protection order and variation of the parenting order to suspend Child’s contact with 
Father, citing safety concerns. Child told his lawyer for the child that he wanted to live with 
Mother, where he felt safe, and be allowed “to get on with his life”. Both Father and Judge 
Manuel scrupulously avoided using the word “alienation” whenever possible, but the construct 
permeated the proceedings. Father’s counsel cited “alienation” writings in support of his 
position, while characterising his concerns as being merely with Mother’s alleged “influence, 
anxiety and mistaken views” of Father, asserting that Mother’s “considerable anxiety had 
transferred itself to the child”.176 The Court similarly characterised Father’s concerns as being 
that Mother’s “influence” was causing Child’s “distress”.177 

The “research” cited by Father’s counsel is a textbook example of failing to understand the 
difference between correlation and causation, ecological validity and generalisability, and the 
G2i problem. First, Father cited research that showed that “children of divorce generally do 
best when they have good relationships with two involved and effective parents” and that 
“young adults who experienced parental separation wished they had more time with the non-
custodial parent”.178 This research establishes a correlation between positive involvement of 
both parents and wellbeing, a correlation that has been well established for decades. 
Subsequent, more nuanced studies have shown, however, that the driving force behind this 
correlation is conflict. Children whose parents have a high level of conflict post-separation fare 
worse than children whose parents get along. Children whose parents have a high level of 
conflict are more likely to have one parent disengage. Parental conflict, therefore, is a 
confounding variable, and it is generally believed to be the primary cause of the differential 
outcomes.179 Studies that specifically control for parental conflict show that children are better 
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off in the primary care of one parent with minimal contact with the other parent than in shared 
care in families in which there are high levels of parental conflict. These general separation 
studies also fail to control for another confounding variable: family violence.180 They do not 
compare children with a violent parent who remains involved in their lives with children whose 
violent parent is not involved. Finally, these studies have a massive ecological-validity 
problem: they analyse families in which both parents chose to remain involved and cooperate 
or not. They do not analyse the effect that a court order mandating shared care in cases in 
which one or more parent opposes shared care has on child outcomes. 

Second, Father cited research that indicated that “fathers play an important role in child 
development and adjustment”.181 This research was even less applicable to the case because it 
does not involve parental separation at all, let alone forced share care arrangements in 
families that have experienced violence. 

Third, Father cited research that purported to document that “alienated children and adults 
alienated as children report that despite their protests otherwise they secretly longed for more 
contact with the rejected parent and wished someone would have insisted they have 
contact”.182 This research is even less methodologically applicable to the case. It purports to be 
a study of children who were “alienated”. The question in Lowe was whether there was any 
reliable expert evidence to establish that Child was “alienated”. Applying this (non-peer-
reviewed) research would be the equivalent of a physician citing studies regarding the harmful 
side effects of diabetes in support of a determination that a patient had diabetes. 

Even more concerningly, Father’s lawyer did not reference the studies directly. Instead, he 
referenced a single family-law article, not a peer-reviewed psychology publication, discussing 
the studies second hand. The article was Fidler and Bala (2010). In the article, Fidler and Bala 
note how men who inflict violence “allege attempted alienation by the victim as a smokescreen 
to their own abusive behavior, or claim that it is the mother's behavior that has alienated the 
children. Rightly, mothers whose partners are abusive attempt to protect their children.”183 
They also explain: 
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“Child alienation" needs to be differentiated from a "realistic 
estrangement," where the child's resistance or refusal may result from 
the trauma of witnessing domestic violence or from experiencing 
physical abuse, sexual abuse, or significantly inept or neglectful 
parenting by the rejected parent. It is truly abusive behavior or 
extremely compromised parenting that differentiates alienation from a 
realistic estrangement.184 

They also note: 

In cases where the rejected parent has been abusive or violent with the 
other parent, or neglectful, abusive or significantly inept with the child, 
the more correct "diagnosis" is realistic estrangement, justified 
primarily, though not always exclusively, by the rejected parent's 
behavior. The child's reaction to the rejected parent is relatively 
independent and occurs irrespective of the preferred parent's attitudes 
and behavior.185 

In other words, Fidler and Bala object to the uses of “alienation” like the one that Father was 
making. 

The flaw in Father’s use of this research is that none of it has been validated for the particular 
forensic use to which he was putting it: to support the conclusion that this child would be 
better off having forced contact against his will with this violent Father whom he feared. This is 
the G2i problem. 

This shifting terminology is a global issue. Lapierre, et al (2020) explain: 

The research findings revealed a tendency in the documents and 
amongst the key informants to distance themselves from Gardner’s 
controversial work on “parental alienation syndrome” and make 
attempts to address the critiques by proposing new approaches and new 
concepts. This reflects a more general trend in the international 
literature, as several authors have proposed “new” ways to understand 
and assess “parental alienation”. Nonetheless, the research findings 
suggest that the terms “parental alienation syndrome”, “parental 
alienation” and “alienating behaviours” are often used interchangeably, 
and that their assessment tends to rely on similar indicators. 
Professionals can even use different terms to designate situations that 
they still see as “parental alienation”. Therefore, the “new” approaches 
and concepts did not lead to fundamental changes in “parental 
alienation” discourse. In fact, it continues to be a gendered discourse 
that locates the issue in “high conflict” cases, focusing primarily on 
women’s “alienating” behaviours and the lack of father-child contact, as 
well as women’s and children’s false allegations of men’s violence. 
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Overall, these research findings suggest that drawing attention to the 
problems associated with Gardner’s work on “parental alienation 
syndrome”, opposing the inclusion of “parental alienation” in policies 
and adopting policies that prohibit its use is not sufficient to eradicate 
reliance on “parental alienation” in family court and child protection 
practices. In this context, professionals may use different terms to 
designate situations that they still understand as “parental alienation” 
and make exactly the same recommendations, making it even more 
difficult to document the problem. In this regard, the research findings 
suggest that the move towards a continuum approach and the focus on 
“alienating behaviours” may have resulted in a growing number of 
women being seen as “alienating” parents without even a thorough 
assessment of the family dynamics.186 

In this way, the Court’s application of this theory contains the worst of both worlds – all the 
danger of deploying a baseless pseudo-scientific theory with none of the limitations of the 
scope of that invalid theory. 

One concerning example of this phenomenon is the increasing reliance by many court 
psychologists on a bizarre, strained, and untested understanding of the phenomenon of 
“cognitive dissonance”, which seems to exist only among court psychologists and has no 
counterpart in research psychology or clinical practice. Court psychologists offer evidence that 
children who are exposed to conflict and hostility between their parents (or between parents 
and extended family members) “suffer from” cognitive dissonance, which results in some type 
of dissociative state, which causes massive damage to their long-term psychosocial wellbeing. 
This understanding of “cognitive dissonance” has no counterpart in psychological research. 
There has never been a published, peer-reviewed study validating the theory, let alone studies 
establishing that forensic psychologists could accurately detect this phenomenon if it existed. 

The mainstream validated psychological theory of cognitive dissonance means something 
entirely different to how psychologists describe and employ the concept in the Family Court. 
The phrase “cognitive dissonance” was coined by Leon Festinger in 1957 in his groundbreaking 
treatise on social and cognitive psychology.187 Cognitive dissonance has nothing to do with 
child development, attachment theory, or psychopathology.188 Cognitive dissonance refers to 
the psychological discomfort that all humans experience when there is a discrepancy in a pair 
of their simultaneously held beliefs.189 The classic example of the phenomenon used by 
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Festinger is when an individual continues to smoke despite knowing that it is unhealthy to do 
so. Festinger’s theory was that such an individual had two options to reduce their cognitive 
dissonance: either quit smoking or convince themselves that smoking is not really that 
harmful. 

Cognitive dissonance is not pathological. It is an information-processing heuristic that is well-
documented across human decisions. It is often referred to in psychological literature as one of 
the “human factors” that can distort subjective decision making.190 It typically results in one of 
two adaptive mechanisms: either holding the contradictory beliefs simultaneously without 
acknowledging the conflict (denial) or finding a way to synchronise the two beliefs 
(rationalisation). 

 

Conflicts of Interest 

Using court psychologists as de facto forensic investigators creates a moral hazard and, over 
time, has created a system of financial conflicts of interest for the psychologists. An ethical 
psychologist would advise the Family Court that they were not qualified as a mind reader or 
human lie detector and refuse to perform an evaluation for which there are no validated 
assessments or reach a conclusion with no basis in evidence or reliable methodology. The 
problem is that a court psychologist who cautions the Court that there is no scientific validity 
or as-applied reliability to their speculative interpretation of the truth or falsity of a victim’s 
reports of family violence would not be hired by the court to perform an evaluation. By 
contrast, a psychologist who willingly agrees to engage in subjective, malleable interpretations 
and offer the Court firm conclusions that lack a sufficient evidence basis becomes highly 
valuable. Research shows that psychologists who offer expert testimony often operate outside 
their area of core competence, proffering one-sided evidence, and labour under the 
irreconcilable conflict between the role of a clinician and a forensic expert.191 

Parental alienation has been exploited for profit in the United States for decades.192 Gardner 
had a for-profit corporation, Creative Therapeutics.193 He derived 99% of his income from 
forensic consulting and testimony.194 He testified in hundreds of cases.195 He self-published 
forty-two books and sold videotapes and “other aids” through Creative Therapeutics.196  
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One pervasive issue with expert evidence from psychologists relating to parental alienation is 
that they recommend interventions that they or an associate would benefit financially from 
providing. Proponents of parental alienation have formed an international advocacy group 
called “Family Access-Fighting for Children's Rights,” which offers presentations by advocates 
of parental alienation to buttress the legitimacy of the construct.197 

Compounding these financial conflicts of interest around court psychological assessments is 
the fact that the Court no longer stops simply at contracting assessments from pro-alienation 
clinicians, they double down by hiring psychologists to “cure” the non-existent disorders that 
they diagnose in their court evaluations. The result has been the creation of a highly profitable 
industry centered around diagnosing and curing children of non-existent pathologies and 
diagnosing and curing women for the disorder of believing their children’s reports of abuse. 

 

Importing Junk Science 

The construct of parental alienation has been exploited by paid consultants who work 
exclusively as expert witnesses and paid speakers, and local court psychologists in ANZ have 
become enamored with their writings and presentations.198 Since Gardner’s death, a new 
phalanx of paid consultants has stepped up to capitalize on the lucrative nature of alienation 
evidence in the United States.199 Many have been discredited in the American courts, but court 
psychologists in ANZ nonetheless rely on their “research”, apparently unaware that their 
evidence has been rejected by American courts as lacking an evidence base. Court personnel 
overstate their credentials and standing in the fields of psychology and psychiatry, describing 
them as “eminent” and citing their proprietary materials as representative “literature.”200 They 
quote uncritically from these hired experts’ promotional materials in describing their 
credentials and experience.201 

For example, in Bush v. Johnson,202 the High Court cited with approval what the Court 
characterized as “studies” by Amy Baker showing that “adults who were allowed to disown a 
parent find that they regretted that decision and reported long term problems with guilt and 
depression that they attributed to having been allowed to reject one of their parents.”203 Baker 
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is not an academic researcher, and her “studies” are not published in peer-reviewed 
psychology journals. She is a paid consultant and expert witness, and her books are published 
by popular presses.204 Her testimony has been rejected by American appellate courts because 
of her lack of forensic credentials and the unreliable methodology underlying her ideological 
(and profitable) beliefs in parental alienation.205 Even the language with which the High Court 
described her “studies” demonstrated their lack of research methodology. A methodologically 
sound study of the statistical association between “disowning” or “rejecting” a parent and 
“guilt and depression” would describe the variables measured in detail (what constitutes the 
stimulus of disowning/rejection and how are the response variables of guilt/depression 
measured), explain how it controlled for confounding variables (e.g., alternate causes of 
rejection), and document its ecological validity (how the environment in which the study was 
conducted was sufficiently similar to the context in which it is being applied to allow its results 
to be generalised). Instead, Baker’s “research” findings are described in the language of pop 
psychology and vague generalizations. 

 

The Lucrative Industry of Coercive “Deprogramming” 

There are several programmes across the United States that claim to address parental 
alienation through “reunification therapy”.206 These programmes often prohibit contact 
between the children who are ordered into them and their protective parents.207 The purpose 
of the reunification programmes is to change the child’s beliefs and attitudes.208 

These programs pose significant risks of serious harm to the children subjected to them, 
including depression, self-harm, and risk taking (including the risk that children will run away 
to escape the coercive interventions or become more vulnerable to victimisation). Joan Meier 
(2009) has termed this “threat therapy.”209 

Recent research by Andreopoulos and Wexler (2022) examines reunification programmes that 
are held out as “solutions” to parental alienation.210 They note that advocates of parental 
alienation believe that its dynamics and symptoms can be resolved through psycho-
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educational interventions for alienated children and reunification therapy for alienated children 
and rejected parents.211 They note that studies that purport to validate these programmes 
“acknowledge that they did not control for any outside factors that could impact the results of 
the study, which is a basic component of any reliable scientific research.”212 They explain that 
there is “a persistent lack of reliable research” to substantiate the methods and practices of 
reunification programmes and that they pose the potential for traumatising individuals who 
participate in them.213 They note how the professionals who operate reunification programmes 
also offer training to mental health professionals, lawyers, and judges and publish books 
promoting their programs.214 They conclude: “Although each [reunification] program discussed 
has its limitations, programs which focus on parental alienation are limited in terms of 
research foundation. The lack of research in the field of parental alienation makes it 
challenging to establish programs supported by scientific evidence.”215 

Young adults who, as children, were labelled “alienated” and forced into “deprogramming” to 
force them to have relationships with abusive parents have formed survivor groups and report 
harrowing and disturbing stories of their experiences in these programmes.216 In the United 
States, they have filed class-action lawsuits against custody evaluators and reunification 
providers.217 

 

Attempts at Reform 

In In Re: Head,218 the Oregon Board of Psychology initiated disciplinary action against 
Jacqueline Head, a registered psychologist, for unprofessional conduct.219 The disciplinary 
action arose out of Dr Head’s conduct as a psychologist in proceedings in the family court. Dr 
Head was retained to provide reunification therapy and written reports to the court on its 
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progress.220 In 2020, Dr Head sent a letter to Father’s lawyer indicating that Children suffered 
from “parental alienation”.221 Dr Head recommended to the court that Father and Children 
attend an alienation reunification workshop and that Children be placed in Father’s custody for 
six months after the workshop to remedy their “alienation”.222 

The Board of Psychology found that Dr Head’s conduct violated four ethical standards for 
psychologists – the duty to avoid harm, cooperation with other professionals, having an 
adequate basis for scientific and professional judgments, and having an adequate basis for 
assessment – and imposed discipline.223 The Board found that Dr Head violated the duty to 
have an adequate basis for her scientific and professional judgments by referring to “parental 
alienation” as if it were a diagnosis, “a representation which is not established scientific or 
professional knowledge within the field of psychology” because the DSM-5 did not recognise 
parental alienation.224 The Board found that Dr Head violated her duty to have an adequate 
basis for her assessment of Children when she made evaluations and recommendations to the 
court because she had insufficient information to substantiate her representation that Children 
suffered from “parental alienation” when parental alienation was not listed in the DSM-5 “and 
it is therefore not possible to diagnose individuals with that condition”.225 The Board concluded 
that Dr Head’s failures constituted unprofessional conduct because her recommendation that 
the family attend the alienation workshop “constituted a danger to the children’s emotional 
health or safety because it would have resulted in them being forced to attend a four-day 
workshop held at a distance location where they would experience pressure to retract, give up, 
or overcome their emotional experiences of distance, anger or hurt regarding [Father], which 
could result in emotional harm to them”.226 

The program at issue in Head was the notorious, controversial, and highly profitable “Family 
Bridges” “reunification” programme, developed by discredited California psychologist Randy 
Rand.227 In 2009, the California Board of Psychology took disciplinary action against Dr Rand 
for “extreme departure from the standard of practice” in two different court proceedings after 
he testified in family court that a child was severely alienated and should attend his 
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programme without ever having met them.228 The Board of Psychology placed Rand on 
probation and prohibited him from practicing psychology.229 In 2019, the Board issued a 
citation to Rand for violating the conditions of his probation and permanently suspended him 
from practicing psychology.230 

In April 2023, the California Senate Judiciary Committee passed the Safe Child Act, known 
colloquially as “Piqui’s Law.”231 In support of the bill, ten-year-old Zoe Winenger testified about 
the trauma that she endured in a court-ordered reunification camp.232 Piqui’s Law will amend 
the California Family Code to prohibit court-ordered family reunification services as part of 
child custody or visitation proceedings, including reunification programmes that are predicated 
on cutting off a child from a parent with whom the child is bonded or to whom the child is 
attached.233 It will also require that custody evaluators who testify as experts in child custody 
proceedings in which a parent is alleged to have committed family violence have sufficient 
special knowledge, skill, experience, training, or education relating to their testimony.234 The 
bill will now move onto the Senate Appropriations Committee.235 

 

Importing Coercion 

Court psychologists in ANZ have recommended that children be ordered into American 
“deprogramming” camps run by Family Bridges. For example, in ,236 a senior court 
psychologist assured the Court that the “most effective ‘deprogramming’ treatment” for 
parental alienation was Family Bridges and claimed that it was successful “even with severely 
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alienated children”.237 In support of these claims, the psychologist cited an article by Warshak, 
the co-owner of Family Bridges, which claimed, based on twelve children who had gone 
through his programme, that many “showed considerable, but not universal, success”. In the 
tradition of alienation “literature”, the article did not involve a controlled, methodologically 
sound research study but rather involved amorphous, untested claims advanced by an author 
with a financial conflict of interest.238 It was published in the Family Court Review, a student-
run law review published by the Association of Family and Conciliation Courts. It is not a peer-
reviewed psychology publication. The “data” on which the Article was based were surveys 
given to children at the end of the Family Bridges programme, while they were still under court 
order to participate. The article would be more aptly described as marketing materials than a 
psychology publication. Because Warshak is not an academic, he did not seek ethics approval 
for his “study”, but there is no chance that approval for a study involving participants under 
coercion, let alone children under coercion, would have been granted by an ethics board, nor 
would a legitimate science publication have published his “results”. 

Family Bridges’ practices include private “transport agents” forcibly transporting children to 
them, keeping children out of school, repeatedly telling children that their experiences of 
abuse did not occur, requiring children to admit that their “alienating” parent brainwashed 
them before they can leave the programme, encouraging children to reject a relationship with 
their “alienating” parent, requiring that children have no contact with their “alienating” parent 
for at least ninety days of “aftercare” after “deprogramming”, and threatening children that, if 
they attempt to contact their “alienating” parent, that parent will be arrested and jailed. A 
four-day Family Bridges program costs $40,000. This cost includes the hotels that the 
programme uses because it cannot get a license for a treatment facility, since it is an 
“educational program” rather than a form of therapeutic treatment and its director is legally 
prohibited from practicing psychology.239 

Family Bridges was recently the subject of an intensive investigation by the Center for 
Investigative Reporting into the “cottage industry of so-called family reunification camps that 
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are making big profits from broken families”.240 The investigation noted that the allure of 
parental alienation is that “it offers judges a solution to a complicated problem. When they 
can’t decide who’s telling the truth about child abuse, a psychologist comes in and offers them 
a blueprint. Judges sometimes take the word of the psychologist over other evidence, like the 
testimony of children.”241 It documented how family court judges attended “seminars” where 
psychologists with financial stakes in the alienation industry “encouraged” them “to consider 
parental alienation as a valid argument in court”.242 

In , the court psychologist ultimately concluded that Child would be among the cases for 
which the programme would not work, but she gave no indication of the basis for her opinion, 
particularly given her prior extolling of its virtues.243 The High Court accepted her testimony on 
the basis that she “personally had considerable experience and expertise in the area of family 
dysfunction and alienation”.244 Personal experience is not the equivalent of expertise and does 
not qualify an expert to offer evidence relating to “reunification therapy”.  

Unfortunately, courts in ANZ appear to be particularly enamored with Warshak, overstating his 
credentials and standing in the field of psychology. For example, in Palmer v. Holm,245 the High 
Court, while upholding the Family Court’s refusal to order Child into the Family Bridges 
“camp”, described Warshak as an “eminent psychologist” and a “professor of psychology at the 
University of Texas Southwest Medical Center” (“UTSMC”).246 The basis for the High Court’s 
belief that Warshak was “eminent” was unclear, although presumably that representation 
came from some combination of a court psychologist and Warshak’s impressive marketing 
regime. Warshak was briefly an adjunct clinical professor of psychiatry at UTSMC. He was 
never a member of the full-time faculty. He is no longer affiliated with any academic 
institution. Instead, he runs a for-profit consultancy in the United States.247 Warshak’s books 
have not been published by academic presses or subject to peer review.248 The High Court 
referred to Warshak’s “involvement” with the Family Bridges programme in discussing his 
proposal that Child be required to attend his four-day deprogramming camp and his 
representations of the programme’s “successes” without acknowledging the conflict of interest 
posed by his co-ownership of the programme.249 
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Court psychologists extolling a for-profit programme, which has been discredited in the 
country from which it originated, is the type of professional conduct that begs for regulation of 
expert evidence in the Family Court. 

 

Homegrown Interventions 

When the COVID-19 pandemic effectively closed the borders in 2020, American psychologists 
could no longer travel to ANZ to “deprogramme” Kiwi kids. Domestic psychologists have 
apparently stepped into this breach. In a recent training for lawyers for the child, sponsored by 
the New Zealand Law Society in June 2022, senior court psychologist April Trenberth gave a 
presentation about her (for-profit) “family therapy intervention” for children who “resist” or 
“refuse” contact with one parent due to the actions of their other parent, whom she terms the 
“alienator”.250  The “resist and refuse dynamic” is the Family Court’s current preferred 
terminology for parental alienation syndrome.251 She insisted that the only remedy for 
alienation was reunification “therapy” provided by “those specifically trained with working with 
these resist-refuse dynamics (currently in short supply in New Zealand)”.252 The reason that 
there are few psychologists in ANZ “specifically trained” in “treating” parental alienation is 
because the mainstream fields of psychiatry and psychology do not recognize alienation as an 
evidence-based phenomenon. 

Trenberth recommends that the Court order her intervention as a condition of an interim 
parenting order, that the order include “expectations for care arrangements to progress” and 
“consequences for non-compliance,” and that the Court “review” the “progress” of the coercive 
intervention “to determine whether there is a need to vary the original order”.253 In other 
words, the “therapist” intervenes with the child after the Court has ordered the child into the 
care arrangements that the child is resisting and recommends that the Court back up its order 
that the child be forced into the unwanted care of a feared parent with draconian sanctions, 
which in ANZ regularly include “care reversals” (forcing the child into the sole care of the 
feared parent) and arrest warrants for the child’s forcible delivery to the feared parent by 
Police.254 

In December 2021, the Government announced Te Aorerakura, its new national strategy to 
respond to family violence and sexual violence.255 The strategy calls for victims to be “heard, 
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valued, and know that their experiences are taken seriously.”256 It calls for children who have 
experienced violence to be listened to and believed.257 It explains how not listening to children 
and not valuing their views increases the harm to them from family violence.258 It calls for 
victims to access “the right kind of strengthening, healing or response services.”259 It calls for 
healing for victims that is “based on an understanding of violence and trauma.”260 It calls for 
trauma to be “recognised whenever it occurs.”261 

In 2022, the Family Justice Council, an interdisciplinary advisory board appointed by the 
British Secretary of State for Justice (the Lord Chancellor) to monitor family justice in the 
United Kingdom, issued Interim Guidance relating to conflicts of interest by expert witnesses in 
cases involving care of children in which there are allegations of alienating behaviour.262 In the 
Interim Guidance, the Council admonished that a court evaluator recommending an 
intervention “deliverable only by the [court-appointed] expert or their associates” constituted a 
conflict of interest and was inconsistent with high-quality forensic evaluations.263 The Council 
explained: “The court should be extremely cautious when asked to consider assessment and 
treatment packages offered by the same or linked providers. It should be noted that 
differentiation of roles between assessor and intervention is consistent with therapeutic 
practice outside of the family court arena.”264 Unfortunately, these types of self-serving 
recommendations for lucrative interventions that lack scientific validity are not regulated in 
ANZ, and judges seem unconcerned by the obvious conflict of interests that they raise. 

 

Need for Reform 

Unfortunately, the Family Court continues to embrace invalid alienation evidence being given 
by experts who are not qualified to offer reliable opinions about how academic research should 
be used in court decision making. Despite the consensus of psychologists generally opposing 
the way that this construct is used in Family Court, court psychologists regularly cherry pick 
the handful of “studies” that they claim support the construct while ignoring the weight of the 
evidence in the field. They support their conclusions with reference to psychological literature 
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that is not generalisable to decisions involving care of children, demonstrating a lack of 
understanding of basic concepts in the forensic application of aggregate studies like ecological 
validity, the difference between correlation and causation, controlling for confounding 
variables, and the G2i problem. One concerning aspect of the psychological evidence offered in 
the Family Court is that these purported experts cite psychological research to support their 
conclusions but never discuss these basic forensic concepts – the difference between 
correlation and causation, the limitations on generalisability, and the epistemological problem 
with applying group data to individual situations. 

The result is that the pseudo-science of parental alienation has achieved a status of 
unassailability in the courts of ANZ. Judges and lawyers have stamped their imprimatur of 
legitimacy on this unreliable construct without engaging with its foundations. At no time in the 
more than twenty years that this unscientific construct has dominated expert evidence in the 
Family Court did a judge ever lean over and simply ask a court psychologist: “How can you tell 
this child has been ‘alienated’ and how do you know that the estrangement does not have 
another cause? Where is the proof that you (or any court psychologist) can distinguish an 
‘alienated’ child from a child who rejects a parent for some other reason with accuracy? How 
can you demonstrate the reliability of your conclusion? Where are the validation studies that 
demonstrate that this type of assessment reaches an accurate result with a known and 
acceptably low rate of error? Were they published and peer reviewed?” This is particularly 
troubling given that the answers to these questions are: speculation; I have none; I cannot; 
they do not exist; and no, because they do not exist. 

These failures are not limited to the Family Court. The High Court has also embraced this 
pseudo-scientific construct. For example, Finn v Poole involved a dispute between parents over 
care arrangements for Children, Daughter and Son, who were ten and twelve at the time of 
the High Court judgment.265 From 2014, Children had been subject to a court order for equal 
shared care issued by consent of their parents.266 Eight months later, Son refused to go to 
Father’s home, and Daughter began to resist contact.267 Mother filed a complaint with Police 
after Father assaulted Son.268 

Father sought to vary the parenting order so that Children were placed in his day-to-day care.  
Father claimed that they were “alienated from him” because of Mother’s “hostility” and 
“antipathy” toward him and the only way to “reverse the alienation” was for the Court to force 
Children into his care.269 Father sought a guardianship order placing Son at boarding school – 
in other words, Father did not want Son to live with him; he just wanted Son not to live with 
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Mother.270 Mother shared Father’s concern about his deteriorating relationship with Children 
but believed that it was the result of Father’s aggression (a plausible explanation).271 

Son was adamantly opposed to either a change in care or being sent to boarding school.272  
Although the courts appear to give it shockingly little importance, Son expressed that one 
reason that he did not like being at Father’s was because Father “hurt” him and Police got 
involved – an obvious alternate explanation for hiss resistance to staying at Father’s, which 
inured strongly in favour of protecting him from Father.273 Daughter stated that she wanted 
the shared-care arrangements to continue.274 

The court psychologist opined that Children were “exhibiting behaviour consistent with 
parental alienation”.275 Father offered “expert” testimony from a second psychologist who 
opined, based on her anecdotal experience, that “she had never seen a more obvious or 
blatant example of alienation”.276 

Father offered no direct evidence that Mother had done anything to undermine his relationship 
with Children – for example, witnesses who observed Mother denigrating Father or 
encouraging them not to have a relationship with him. Instead, the “evidence” of Mother’s 
“alienating behaviours” was derived entirely from the syndrome construct: because Children 
were rejecting contact with Father, it was deduced that Mother must have been doing 
something to cause the rejection. Judge de Jong noted that Mother “appeared to be supportive 
of the children's relationship with their father”.277 The claim of invisible “alienating behaviours” 
was supported entirely by speculation.  

When Judge de Long declined to make a finding of parental alienation and left shared care in 
place, Father appealed to the High Court, arguing that the Family Court failed to give sufficient 
weight to the psychological evidence relating to “alienation”.278 

Son continued to express hostility toward Father, refusing to get into Father’s car at 
changeovers and walking along the State Highway to get away from him.279 When Father 
called Police, they returned Son to Mother’s care.280 

On appeal, Justice Moore canvassed what he characterised as “the psychological indicia of 
alienation” derived from “various academic literature dealing with the phenomenon known as 
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parental alienation”.281 This is the first asserted correlation that underlies the alienation 
theory: that Mother’s “alienating behaviour” was causing Children’s rejection of contact with 
Father. All the indicia were subjective, and no standardised protocols for identifying them or 
testing the accuracy of those identifications were offered. The indicia included a “child's 
strident rejection of a parent, usually accompanied by resistance or refusal to visit that 
parent”; “fusion of thinking in which the child and the aligned parent think alike”; “[s]uperficial 
or trumped up or exaggerated complaints about the rejected parent with little or no 
substance”; a “strong tendency to become over-involved in the adult issues of divorce”, 
including “go[ing] out of their way to look at court papers” and  “listen[ing] in on phone 
conversations between adults”; giving “vague reasons” for rejecting a parent and staying 
“focused” on their exaggerated complaints about the parent; using “the same phrases or 
expressions as the aligned parent”; and seeing the world “in rigid and all-or-nothing ways”.282  
There was no basis offered for how a psychologist applying these factors would distinguish 
between “strident” and less-than-strident rejection, identify “resistance” to visitation that fell 
short of “refusal to visit”; distinguish “thinking fusion” from a parent and child simultaneously 
but independently reaching the same opinion; distinguish a “superficial” or fabricated or 
“exaggerated” complaint about another parent’s parenting from a genuine one; distinguish a 
“strong” tendency to become in adult issues from a weak tendency; distinguish over-
involvement in adult issues from typical or under-involvement in them; or distinguish a child 
“going out of their way” to gain information about adult issues from ordinary childhood 
curiosity. The indicia also included factors that one would expect any child to exhibit to some 
extent, with no indication of how to distinguish typical behaviour from pathological behaviours, 
such as identifying abnormal “inconsistent and contradictory statements and behaviours” like 
rejecting a parent sometimes but being “friendly and positive” at others; distinguishing a 
“vague” reason for rejecting a parent from a sufficiently specific one; distinguishing “focusing” 
on complaints about a parent from having complaints about a parent; distinguishing 
“exaggerated” complaints from reasonable complaints; determining the threshold for 
“sameness” of language between the child and the accused parent, particularly given that 
children learn language from adults in their life and mirror their language frequently; or 
distinguishing pathologically rigid thinking from having a strong opinion based on sufficient 
grounds, particularly when children engage in black-or-white thinking as an ordinary 
characteristic of immaturity. The absence of standardised protocols or even meaningful 
definitions for making these determinations is precisely why this evidence should never be 
admitted in a judicial proceeding. These determinations are licence for rampant speculation 
and jumping to conclusions. The ability of “expert” psychologists to make accurate 
determinations has never been tested because the accuracy of the determinations is 
untestable. On cross-examination, both experts conceded that “alienation” could be “caused by 
multiple factors” – in other words, that children reject relationships with parents due to 
multiple causes.283 Unfortunately, however, these psychologists did not offer any foundation 
for their belief that they could rule out those other causes and determine that Mother’s 
invisible thoughts and behaviours had to be the primary cause in the case. The Finn case 
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demonstrates the danger of this hubristic exercise. The case included evidence that Father had 
poor parenting skills, expressed animosity to Children about Mother (their primary carer), and 
had a history of fraught interactions with Son since before the parties’ separation,284 but the 
psychologists gave no indication of how they ruled out this behaviour as the primary cause of 
the estrangement, let alone that the process of differentiation was reliable. 

Justice Moore claimed that “the literature” established that: when children become “alienated”, 
the “emotional response can be devastating” and “the impact is never benign”; the distortion 
to the child’s relationship with the rejected parent is “potentially the most damaging effect on 
children”; “[a]lienated children are at risk of developing disturbances in many of their 
relationships”; alienated children “often become manipulative and feel overly powerful” and 
“may be resistant to authority and act out at school”; and “there is a strong likelihood they will 
develop a disturbance in their growing identity”.285 He claimed that there was “a consensus” 
that it was “central to every child's well-being and development that they have a positive 
paternal relationship” with both parents.286 He also claimed that “[e]veryone agrees” that 
respecting [Son]’s request not to have forced contact with Father was “[p]lainly 
undesirable”.287 This is the second purported correlation that underlies the alienation theory: 
that a child’s rejection of one parent will cause long-term psychological damage to the child. 
The language that Justice Moore used in describing the correlations evidences its lack of 
scientific validity. Scientifically valid research would establish precise correlations between two 
variables. It would define and measure “alienation”. It would define and quantify the 
“emotional damage”. It would precisely state the statistical relationship between the two 
variables. The language of “can be”, “never”, “potentially the most”, “many”, “often”, “may 
be”, “strong likelihood”, and “every” is not the language of science. It is the language of 
speculation and generalisation. Once again, the variables to which this non-statistical language 
applies are unmeasurable and untestable. There is no indication that psychological researchers 
have (or could have): defined “relationship disturbances” and distinguished them from non-
pathological relationship developments; defined “manipulation” and distinguished pathological 
manipulation from ordinary attempts to manipulate by children; distinguished pathological 
“resistance to authority” to typical resistance to authority that is a normal (and even desirable) 
part of child development; or defined “acting out” and distinguished it from any non-
alienation-based unwanted behaviour. The High Court decision contained no references to the 
psychological literature on which it relied, let alone a description of the design, methodology, 
or results of those alleged studies. 

Justice Moore stated that he had “no hesitation in concluding that [Son] is alienated from his 
father.”288 He acknowledged: “It cannot be assumed that [Mother] or the maternal 
environment is necessarily the sole or even the primary cause.”289 He noted that Son had a 

 
284 At [44]-[45]. 
285 At [36]. 
286 At [102]. 
287 At [104]. 
288 At [85]. 
289 At [99]. 

PROACTIVELY RELEASED BY TE AKA MATUA O TE TURE | LAW COMMISSION 
Some information has been withheld to protect the privacy of the submitter(s) and/or third parties 

or where publication may expose the Commission to legal liability.



 

difficult relationship with Father since before the parties’ separation and Daughter did not 
reject a relationship with Father.290 Inexplicably, however, he concluded: “Despite these 
reservations I am satisfied there are aspects of the maternal domestic environment which 
have in the past and continue to contribute to [Son]'s alienation from his father and despite 
past warnings and advice the conduct has continued.”291 Justice Moore never acknowledged, 
let alone considered, Father’s history of child abuse against Son in reaching this conclusion, 
other than a passing finding that Son “falsely alleges assault” against Father,292 offering no 
basis for his finding that Son’s claims of assault were “false” (other than the theory of parental 
alienation, which is premised on the belief that almost all disclosures of child abuse by children 
are false).  

Justice Moore ordered that Son be removed from Mother’s care and forced into boarding school 
against his will.293 In support of that order, he cited writings that expressly conceded that 
there was no empirical support for a recommendation of reversing care or placing a child in the 
care of a third party as a remedy for alienation.294 He claimed that “research has indicated that 
many children secretly wish that someone would call their bluff and insist they have a 
relationship with the parent they claim to fear or hate.”295 Once again, “many” is not the 
language of science, and this vague claim contains no indication that a psychologist could 
reliably identify a child harbouring such a “secret” wish. 

 

Human Rights Implications 
Not only can lack of expertise create a vacuum into which folklore and mythology flood, but it 
creates a breeding ground for unconscious biases and gender stereotypes. A recent study 
funded by the United States Department of Justice noted that “bias in the courts, as revealed 
by many gender-bias commissions, almost always finds greater bias against women, which 
often increases risks to battered women and their children in the context of custody 
determinations”.296 It notes: 

Battered women are at higher risk of negative custody-visitation 
outcomes due to gender bias by courts, as documented by many 
federal, state, and local commissions that have studied such bias since 
the 1980s. Negative stereotypes about women seem to encourage 
judges to disbelieve women’s allegations about child abuse. A lack of 
understanding about domestic violence also leads judges to accuse 
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victims of lying, blaming victims for the violence, and trivializing the 
violence.297 

The pseudo-science of parental alienation is one mechanism by which this gender bias 
flourishes. There are two striking aspects to the alienation phenomenon. First, in most cases in 
which the Court has made findings of “alienation”, the allegedly alienating parent is a woman. 
Judges refer to “maternal gatekeeping”, explicitly defining parental alienation as a female 
phenomenon.298 This is particularly surprising given that social-science evidence suggests the 
opposite: that attempts to undermine the parenting of mothers is a common tactic of abusive 
fathers.299 The fact that the courts find behaviours that have been demonstrated to be 
committed predominantly by men to be committed predominantly by women should be a red 
flag that they are over-identifying alleged abuse by mothers and under-identifying actual 
abuse by fathers.  

Numerous studies have documented the gendered nature of alienation findings.300 As Margaret 
Drew (2017) explains: 

"Parental alienation" is a term that describes one parent's attempts to 
undermine the relationship between the children and the other parent. 
While the term sounds neutral on its face, the application has a 
disparate impact on women. Partners who abuse claim alienation on the 
part of the mother as a way to discredit her allegations that the abusive 
partner poses a risk for the children.301 

Second, the invisible “alienating behaviours” that court psychologists determine to be causing 
children’s rejection of relationships with fathers align with prevalent stereotypes about women. 
The psychologists in these cases offer evidence that these women are emotionally unstable, 
vindictive, and narcissistic, while characterising men, most of whom have documented 
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histories of family violence, as stoic, loving, stable victims. When “syndrome” evidence 
corresponds neatly with societal stereotypes around gender, it should caution against reliance 
on a construct that appears to be a pseudo-psychological stand-in for more blatant gender 
discrimination. For these reasons, several human rights entities have recently criticised the use 
of the construct of “parental alienation” in the Family Court as dangerous, unreliable, and 
pseudo-scientific. 

 

United Nations Special Rapporteur 

In April 2023, the United Nations Special Rapporteur on Violence Against Women and Girls 
issued a report entitled Custody, Violence Against Women and Violence Against Children.302 
The report examined the ways in which family courts globally referred to “parental alienation” 
or similar pseudo-concepts in child custody cases, ignoring histories of domestic violence, 
leading to the double victimisation of victims of such violence. The report also offered 
recommendations for States to address the problems identified in the report.  

 

Introduction 

The introduction to the report noted: 

The tendency to dismiss the history of domestic violence and abuse in 
custody cases extends to cases where mothers and/or children 
themselves have brought forward credible allegations of physical or 
sexual abuse. In several countries, family courts have tended to judge 
such allegations as deliberate efforts by mothers to manipulate their 
children and to separate them from their fathers. This supposed effort 
by a parent alleging abuse is often termed “parental alienation”.303 

The report noted: “There is no commonly accepted clinical or scientific definition of ‘parental 
alienation’. Broadly speaking, parental alienation is understood to refer to deliberate or 
unintentional acts that cause unwarranted rejection by the child towards one of the parents, 
usually the father.”304 It also noted that the construct of parental alienation “has been 
dismissed by medical, psychiatric and psychological associations, and in 2020 it was removed 
from the International Classification of Diseases by the World Health Organization. 
Nevertheless, it has gained considerable traction and has been widely used to negate 

 
302 Reem Alsalem, United Nations Special Rapporteur on Violence Against Women and Girls, Its 
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allegations of domestic and sexual abuse within family court systems on a global scale.”305 It 
explained that “parental alienation” has “its origins as a pseudo-concept”.306 

 

Relationship to Family Violence and Child Sexual Abuse 

The report noted: 

The consequences of domestic violence and its effects on children are 
also misunderstood and underestimated by judges, who tend to 
prioritize and grant contact with fathers. In doing so, judges fail in their 
duty to protect children from harm, giving abusive fathers unsupervised 
access to their children, including in cases where judges have found that 
physical and/or sexual violence has occurred.307 

It noted that “perpetrators of domestic violence can also misuse family law proceedings to 
continue to perpetrate violence against their victims, resulting in secondary traumatization. In 
this context, parental alienation may be employed as a useful tactic.”308 It explained: 

Common to the gendered use of parental alienation is the depiction of 
mothers as vengeful and delusional by their partners, courts and expert 
witnesses. Mothers who oppose or seek to restrict contact or raise 
concerns are widely regarded by evaluators as obstructive or malicious, 
reflecting the pervasive pattern of blaming the mother. 

Allegations of the mother alienating the child are often used to 
demonstrate that awarding custody to the mother is not in the best 
interest of the child as she will not facilitate contact with the father.309 

It also explained: “Protective mothers are placed in an invidious position, in which insisting on 
presenting evidence of domestic violence or child abuse may be seen as attempts to alienate 
children from the other parent, which could result in the loss of primary care or contact with 
their children.”310 The report noted: 

The use of parental alienation tends to become a self-fulfilling prophecy. 
As soon as parents are judged as being “alienating,” “implacable” or 
“failing to listen”, their actions or inaction can be prejudiced. As a result, 
allegations of domestic violence remain side-lined as a one-off 
occurrence. This reduces domestic violence to a minor conflict and 
stigmatizes and pathologizes women and children. 
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It explained: “By ignoring or undermining domestic violence in a family, courts fail to 
acknowledge the issue in their decisions, thereby presenting domestic violence as an exception 
rather than the norm in cases of parental alienation.”311 It observed: “By reframing a mother 
as a liar who ‘emotionally abuses’ her children, the parental alienation label diverts the 
attention of courts away from the question as to whether a father is abusive and replaces it 
with a focus on a supposedly lying or deluded mother or child.”312 It noted: “Child sexual 
offenders have invoked parental alienation to limit, obstruct or delegitimize the progress in 
protecting the rights of child victims."313 

 

The Best Interests of the Child 

The report explained: 

When custody decisions are made in favour of the parent who claims to 
be alienated without sufficiently considering the views of the child, the 
child’s resilience is undermined and the child continues to be exposed to 
lasting harm. It may also sever the stable and safe bond with the non-
abusive primary caretaker. 

 

Widespread Adoption and Changing Terminology 

The report noted that family courts “use iterations of parental alienation, such as ‘high conflict 
disputes’, ‘parental manipulation’ ‘attachment intolerance’ or ‘parent-child relational 
problem’”.314 

 

Role of Court Personnel 

The report noted: “Parental alienation and related pseudo-concepts are embedded in the legal 
system, including amongst evaluators tasked with reporting to the family courts on the best 
interest of the child (psychiatrists, psychoanalysts, psychologists and social workers).”315 It 
explained: “The application of parental alienation has also been exacerbated by the lack of 
formal training for justice system professionals and the relationship between allegations of 
parental alienation and the dynamics of domestic violence.”316 It noted: “Public officials and 
institutions involved in the evaluation of children’s best interests may be trained or lobbied by 
promoters of parental alienation.”317 It explains: 
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Such experts subject both adults and children to intrusive, inappropriate 
and retraumatizing psychological assessments and employ judgmental 
and dismissive attitudes towards victims of domestic violence. Experts 
also recommended solutions to alienation, which may not be compatible 
with the welfare and rights of the child, including the transfer of 
custody, and the use of “reunification camps and therapies”, where 
children are held against their will and pressured to reject the influence 
of the parent with whom they are most bonded.318 

It notes: “Victims of violence have reported feeling belittled by judges and legal professionals 
and of being revictimized by professionals who lack an understanding of the impact and 
dynamics of domestic violence.”319 The report concludes that “the discredited and unscientific 
pseudo-concept of parental alienation is used in family law proceedings by abusers as a tool to 
continue their abuse and coercion and to undermine and discredit allegations of domestic 
violence made by mothers who are trying to keep their children safe.”320 It also concludes: 
“Judges and evaluators need to move away from focusing on the identification of behaviours 
that are contested within the discipline of psychology and towards a focus on the specific facts 
and contexts of each case.”321  

 

ANZ 

The report focused specifically on ANZ, noting: “In New Zealand, a survey demonstrated that 
55 to 62 per cent of mothers reported being accused of parental alienation, often diverting the 
attention courts from legitimate allegations of abuse.”322  It also noted: “In New Zealand, 
different terms are used as ‘a strategy of plausible deniability’ to effectively introduce the 
pseudo-concept of parental alienation, such as ‘resist-refuse’, ‘enmeshment’, coaching or 
poisoning a child, gatekeeping or over-anxious mothering.”323 

 

Recommendations 

The report recommends that “States legislate to prohibit the use of parental alienation 
or related pseudo-concepts in family law cases and the use of so-called experts in 
parental alienation and related pseudo-concepts”.324 
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UN CEDAW 

The findings of the Special Rapporteur are consistent with the findings that the United Nations 
Committee on the Elimination of Discrimination Against Women has previously made about 
ANZ. In 2018, the CEDAW Committee considered the eighth periodic report of ANZ. The 
Committee observed that it was “concerned about the apparent crisis within the family court 
system, reflected in the mistreatment of women, in particular women who are victims of 
domestic violence.”325 The Committee specifically noted: “Courts, lawyers for children and 
social workers routinely resort to the parental alienation syndrome theory, despite the fact that 
it has been refuted internationally.”326 The Committee recommended that ANZ “[r]eview the 
reliance on the parental alienation syndrome theory, with a view to limiting its usage 
in child custody disputes”.327 

ANZ’s Ninth Periodic Report on its implementation of the CEDAW Convention is due in July 
2023. The CEDAW Committee has asked ANZ specifically to “[r]ecall[] the Committee’s 
previous concluding observations (para. 48)” and “describe the measures taken to . . . 
[r]eview the reliance on the parental alienation syndrome theory, with a view to 
limiting its usage in child custody disputes”.328 

 

Inability to Self-Regulate 
The New Zealand Psychologists Board has been unable to regulate and address the pseudo-
science of parental alienation because the courts insist that they possess a de facto monopoly 
on determining the qualifications, ethics, and reliability of their expert psychologists. 

 

Haye and  

For several decades, the courts have stymied attempts by the Psychologists Board to address 
professional misconduct by psychologists who offer unreliable evidence in the Family Court. 
Instead, the courts insist that they are competent to regulate the practice of court 
psychologists and that the Board should not step in when the courts fail to do so. In the 
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related cases of Haye v Psychologists Board329 and ,330 the Board 
sought to discipline two psychologists, Dr Haye and Dr , for their dueling expert evidence 
in the Family Court.  

 

Family Court Proceedings 

Mother alleged that Father sexually abused Child. The Family Court requested a report from Dr 
 regarding Child’s best interests. Dr  opined that Mother did a better job of 

fostering Child’s independence and expressiveness than Father.331 Dr  reached this 
conclusion without observing Child interacting with Mother or Father in a structured way.332   

The Family Court did not address Dr ’s methodology, complaining instead that he had not 
answered all the questions directed to him in the Court’s brief of instructions and instructing 
him to do so.333 Dr  expressed concern that answering all the questions in the brief might 
heighten the conflict between the parents and demanded additional payment for the 
supplemental report.334 In the supplementary report, he opined that Child had a stronger 
attachment to Mother than to Father, that Father had a compulsive personality style that made 
a less healthy home environment, and that shared care was not working because of the 
acrimony between Mother and Father.335 

Father filed a complaint with the Board under the now-repealed Psychologists Act alleging that 
Dr  committed professional misconduct by failing to use professional objectivity and 
integrity, failing to support his judgments with clinical data, failing to guard against misuse or 
bias in his assessment process, and failing to justify his interpretation of his assessment 
procedures with current scientific literature.336 

Dr Haye was facing a series of complaints in the Board arising out of both court-appointed and 
privately retained evaluations in the Family Court, including a report prepared for Father in the 
same case.337 Dr Haye had a history of minimising reports of family violence and finding that 
mothers were fabricating the claims even when there was significant evidence supporting the 
allegations – a core feature of the alienation construct.  

In one case in which there were allegations that Father was sexually abusing Child, Dr Haye 
recommended a reversal of care from Mother to Father, despite substantial corroboration of 
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practices and procedures of the Family Court.”357 In an even more shocking passage, he 
admonished that the “psychologists code of ethics” had to give way when the ethical rules for 
psychologists were “incompatible with Family Court practice”.358 He insisted: “A psychologist 
filling a Family Court role is entitled to be judged against a code of ethics which is compatible 
with Family Court practice, not vice versa.”359 He also insisted that “it was not for the board to 
tell Dr Haye how she should have discharged her duties to the Court. It was for the Court to 
respond to the information provided in Dr Haye’s report.”360 

These claims are surprising and dubious. The whole point of expert evidence is that the expert 
witness possesses expertise in a field in which the judges and lawyers do not. If Judges 
possessed sufficient expertise in forensic psychology, they would not require expert evidence 
from psychologists. While Judges might be competent to determine whether a psychologist 
complied with, for example, the court’s instructions for the report, judges and lawyers cannot 
sufficiently regulate the validity and reliability of a psychologist’s forensic methodology. On the 
contrary, decades of admitting and relying on junk psychology clearly establishes that they 
cannot. In fact, in his rejection of the Board’s findings about Dr , Justice Young often 
candidly acknowledged that he did not understand the Board’s concerns, and his discussions of 
Dr s use of psychometric measures corroborates this lack of understanding.361 

Not only are the High Court’s claims that Family Court Judges are able to appropriately 
regulate bad psychological evidence dubious, under the facts of  and Haye, they are 
demonstrably false. In both cases, the psychologist gave the unreliable evidence, and the 
Family Court relied on it – in the second case in Haye, by awarding primary care of a child to a 
father who sexually abused her and continued to do so. So, not only was the Family Court not 
able to identify this evidence as unreliable, the Court did not do so. 

The High Court found that, while the Board had jurisdiction to regulate the practice of 
psychologists in the Family Court, the jurisdiction was “qualified” by the “Family Court’s 
comprehensive control” over the forensic reports that it requested.362 The High Court’s 
reasoning was labyrinthine, basing its finding on the statutory requirement that the physical 
reports prepared by court evaluators remain in the custody of the Family Court, the Family 
Court’s inherent authority to exercise its statutory jurisdiction, and what it described as the 
special relationship between the Family Court and its psychologists, which extended to the 
Court the right to determine their qualifications.363 In Haye, the Court concluded that the 
Board was “out of bounds” in finding that Dr Haye committed professional misconduct.364 The 
Court found that because section 29A of the Guardianship Act (the predecessor of CoCA s 133) 
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authorised the Court to request a report from a psychologist whom they “considered qualified”, 
the Board finding that a court psychologist had committed professional misconduct was 
“interfering” with and “questioning” the Court’s exercise of its powers to request reports.365 

Both Justices adopted an agency view of the relationship between forensic psychologists and 
the parties who retain them, essentially finding that the test of professional ethics should be 
customer satisfaction. Justice Young held that Dr  owed no duty of care to the parties or 
Child.366 He also found that the requirement that an evaluator provide reasons for their 
conclusions was not a matter of professional ethics but rather “a matter to be determined 
primarily by client and psychologist”.367 Justice Chisholm reached a similar conclusion, 
suggesting that, when privately retained, a forensic psychologist owed a duty only to the party 
who retained them and, therefore, could not commit misconduct regarding the other party in 
the proceedings.368 This reasoning may be true in the context of malpractice, but it is not true 
in the context of evidentiary admissibility. EA s 26 incorporates the Code of Ethics for Experts 
in Schedule 4 of the High Court Rules, which requires all experts to act impartially and not as 
advocates for one party. It is also disastrous public policy. Adversarial adjudication is not 
enhanced by parties retaining partisan experts beholden to one side. This is the whole purpose 
behind HCR Schedule 4 and EA s 26. The party on whose behalf an expert offers a one-sided 
opinion will not complain to the Board about their conduct. This is not evidence that the expert 
has provided reliable opinion evidence. On the contrary, the existence of a “satisfied customer” 
in an adversarial process is likely evidence of the opposite. Haye is a perfect example of the 
non-sensical nature of this claim. Dr Haye ignored Mother’s and Daughter’s reports of Father’s 
sexual abuse and recommended that he be given day-to-day care of Daughter. Of course, 
Father is not going to complain about that recommendation. He was a sexual predator who 
engineered a care reversal to have unfettered access to his victim. It is extraordinary to 
suggest that, after Dr Haye’s recommendation, which was adopted by the Family Court, 
resulted in Daughter enduring years of additional sexual abuse, Mother and Daughter 
essentially had no standing to complain about Dr Haye’s bias and lack of professionalism 
because she was Father’s expert. 

When Daughter began engaging in self-harm, acting out violently, and running away from 
Father’s home, she was admitted to Christchurch Hospital.369 Mother asked staff to evaluate 
Daughter for sexual abuse, but Father provided the hospital a copy of Dr Haye’s Family Court 
evaluation finding Mother’s claims unsubstantiated.370 The hospital then disregarded Mother’s 
concerns.371 Justice Chisholm found that, because the hospital also disbelieved Mother, Dr 
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Haye could not be faulted for doing so, ignoring that it was Dr Haye’s prior discrediting of 
Mother’s concerns that led the second set of psychologists to do so.372 

The results in and Haye were simply wrong. The psychologists whose conduct was under 
review engaged in breaches of professionalism that not only involved their professional ethics, 
but also the reliability of the evidence that they offered (and on which the Family Court 
ultimately relied, in at least one case to the terrible detriment of a child that it failed to protect 
from ongoing sexual abuse). A forensic psychologist who has a methodologically insufficient 
basis for reaching conclusions, fails to provide supporting clinical data for assessment 
procedures, fails to adopt an appropriate methodology for investigations, fails to base 
conclusions on adequate evidence, fails to acknowledge the limitations of opinions or the data 
that support them, uses techniques that lack as-applied validity in a forensic context, 
overstates data-collection measures to inflate their validity, fails to indicate clearly the 
evidence bases for conclusions by reference to objective measures by which their conclusions 
can be judged, and uses a standardless assessment procedure that opens the door to biased 
decision making demonstrates a lack of qualifications to render an expert opinion and fails to 
demonstrate that their evidence is based on valid methods reliably applied. Professional ethics 
aside, the courts should care about these methodological failures and refuse to admit or 
consider expert evidence demonstrating these flaws. A psychologist who disregards substantial 
evidence of child abuse and recommends custody to an abuse perpetrator, particularly when 
she does so because she lacks basic competency in issues relating to child abuse and has not 
sought out appropriate training and supervision in a subject matter that forms the core of the 
best-interests assessment in most cases, is dangerous and should never be allowed to mislead 
the Court regarding the welfare and best interests of a child. While the High Court cases 
addressed the administrative proceedings between the psychologists and Board, they failed to 
notice or take issue with what the Family Court’s allowance of, and reliance upon, this junk 
science says about its competency to screen expert evidence. 

 

Current Practice 

While psychologists who practice in the criminal system tend to be relatively proficient at self-
regulation because they are often trained and employed institutionally (for example, by 
Forensic Mental Health Services or the Department of Corrections), psychologists who practice 
in the Family Court have no standards or regulation as forensic practitioners. They work in 
private practice and are responsible for securing their own training and supervision; most are 
sole practitioners.  

The only guideline governing psychologists who provide expert evidence is a Practice Note for 
Specialist Report Writers promulgated by the Principal Family Court Judge.373 While the 
Practice Note is not legally binding, it indicates the Court’s practice. The Court maintains a list 
of report writers, which is composed by court personnel (a case-flow manager, a judge, and 
two “experienced report writers”). To be eligible to write court reports, psychologists are only 
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required to have five years’ clinical experience, including three years “in child and family 
work.”374 There is no requirement that they have training, experience, or credentials in 
forensic psychology or specialised expertise in family violence or child abuse. Psychologists 
must demonstrate evidence of competency in a list of knowledge and skills, but none of the 
required skills involve the forensic application of psychology to legal determinations. The word 
“forensic” does not appear in the sixteen-page Practice Note.  

Under the Practice Note, the Court “should deal with most complaints involving psychologists 
as part of its jurisdiction to regulate its own processes and exercise the powers and functions 
conferred upon the Court by statute.”375 The Practice Note indicates, specifically, that the Court 
will “deal with” matters relating to allegations of bias or discrimination by a report writer, the 
“methodology used,” or any “matter relating to the content of the report.”376 The Principal 
Judge did not identify which statutory powers he believed conferred upon the Court the 
jurisdiction to deal with complaints involving testifying psychologists, but presumably this is a 
reference to CoCA s 133. If so, it is an extreme reading of s 133, which is a funding 
mechanism to allow the Court to contract with psychologists when it needs expert evidence. It 
is a particularly incredible claim given Parliament’s explicit grant of the statutory authority to 
regulate the practice of psychologists to the Psychologists Board in the Health Practitioners 
Competence Assurance Act 2003. Even in cases involving breaches of ethics or professional 
competence, the Practice Note dictates that the Family Court must “formally refer” such 
complaints to the Board and that the Court does not need to refer complaints to the Board 
unless it appears to the Judge there are issues “best dealt with by the Board.”377 This is an 
incredible reservation of discretion for the Court. Psychologists are regulated by the Board 
because it has the institutional competency to assess their professional conduct 

The Practice Note dictates that only the child is the “consumer of the health service provided” 
by a court psychologist’s evaluation and the “parents and other parties are not deemed to be 
health consumers in this context.”378 The Practice Note gives no indication of the Principal 
Judge’s legal authority for such a declaration. The Practice Note also dictates that complaints 
about court psychologists will be dealt with by the presiding judge when proceedings are in 
progress and the Administrative Judge after proceedings have concluded.379  

This lack of meaningful professional regulation by a psychology board with the competency to 
assess the quality of forensic practice is concerning. “Experience” cannot substitute for 
expertise, which is lacking in this community of practitioners. Forensic psychology as a sub-
specialty has a history of insularity, poor quality of professional practice, and failure to 
acknowledge and respect the rights of individuals who are subject to court evaluations. The 
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circular nature of the selection and regulation of court report writers has created a situation in 
which the fox is watching the methodology of the hen house. 

Despite claiming it as their own, the courts have simultaneously disavowed any “jurisdiction” 
to regulate the methodology of psychological report writers in the Family Court. For example, 
in ,380 the High Court found that the Family Court lacked the jurisdiction to determine 
“how the expert elects to prepare a report.”381 This is despite the fact that less than a decade 
earlier, in  and Haye, the High Court found that the Family Court’s jurisdiction to appoint 
psychologists under CoCA overrode the Psychologists Board’s ability to regulate members of its 
professional ranks.382 This simultaneous insistence that the Family Court is the primary 
regulator of the professional conduct of court psychologists and refusal to regulate their 
methodology has created an “anything goes” vacuum in which no one is regulating poor 
forensic practice. 

Instead, the courts largely rely on HCR Schedule 4. These obligations for expert witnesses 
generally are not specific to psychologists and do not include considerations of methodology. 
Methodological failures should be subject of judicial gatekeeping under EA s 25, but there has 
never been a reported judgment in which a Family Court Judge engaged in screening 
under s 25, let alone found the purported evidence to be too lacking in reliability to be 
helpful. 

 

Screening Failures 
The Family Court’s ability to recognise its own failings is hampered further by the personal 
relationships between Judges and court psychologists. Family Court Judges do not just credit 
and rely on evidence from court psychologists, they positively fawn over the psychologists 
themselves. 

For example, in ,383 Father sought shared care of fourteen-year-old Child over 
Child’s objection. Mother opposed Father’s application on the ground that, given her maturity, 
Child should not be forced into unwanted contact. Father hired Sarah Calvert, a senior court 
psychologist as a private expert witness, likely because of her reputation as a strongly pro-
alienation evaluator.384 Dr Calvert prepared an expert report without meeting with either party 
or Child or reviewing any evidence, a breach of best practices for forensic evaluations.385 Judge 
Mather praised Dr Calvert as “a very experienced and well respected psychologist who has 
written reports for the Family Court for many years”.386 He acknowledged that she had not 
been cross-examined about her report due to “time constraints” but nonetheless concluded 
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that “her evidence is entitled to considerable respect, drawing as it does not only on her own 
expertise and experience but also the research and literature on the topics addressed by 
her”.387 

There are cases in which Judges have penalised mothers for objecting to evidence offered by 
its psychologists. For example, in ,388 discussed below, Judge Pidwell 
scolded Mother for being “critical” of Dr Calvert, its “Court appointed expert”, and for believing 
Child’s reports of abuse instead of adopting Dr Calvert’s belief that Child’s reports should be 
disbelieved because she “was a child caught in the middle of her parents' dispute”.389 He also 
found that the fact that Mother’s domestic-violence advocate filed a complaint with the 
Psychologists Board against Dr Calvert because of her sloppy methodology was evidence that 
Mother was “alienating” Child.390 He scolded her for her “lack of insight” for failing to see the 
wisdom of Dr Calvert’s flawed and scientifically invalid opinions.391 

Similarly, in , Judge McKeekan scolded Mother for subjecting the court psychologist 
to a lengthy, “rigorous and, at times, discourteous, cross-examination”.392 This is an unusual 
complaint in an adversarial judicial system and particularly in a court that permits brutalising 
cross-examinations of women who have experienced violence by their abusers.393 Together, 
these examples demonstrate a level of personal favoritism that is inconsistent with an 
objective evaluation of expert evidence and the Court’s gatekeeping function. 

 

Examples  
The following case examples demonstrate the way that expert evidence based on the theory of 
parental alienation causes the courts to disbelieve victims, minimise the impact of abuse on 
children, and punish disclosures of abuse. 

 

 (2020) 
 

 
 

387 At [26]. 
388 [2015] NZFC 7922. 
389 At [64]. 
390 At [148]. 
391 At [66]. 
392 , above, at [71]. 
393 Ruth Herbert, Systemic Abuse by the NZ Family Court: a Major Violation of Women and 

Children’s Human Rights (Backbone Collective 2018) at 1 

<static1.squarespace.com/static/57d898ef8419c2ef50f63405/t/5bd64565eef1a139a20ef91b/1

540769127140/Backbone+Collective+Fact+Sheet+UPR+.pdf>. 
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394 , above, at [90]. 
395 At [5]-[6]. 
396 At [51]. 
397 At [69]. 
398 At [77]. 
399 At [77]. 
400 At [78]. 
401 At [82]. 
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402 At [83]. 
403 At [83]. 
404 At [86]. 
405 At [87]. 
406 At [92]. 
407 At [96]. 
408 At [93]. 

PROACTIVELY RELEASED BY TE AKA MATUA O TE TURE | LAW COMMISSION 
Some information has been withheld to protect the privacy of the submitter(s) and/or third parties 

or where publication may expose the Commission to legal liability.



 

 
 

  
 

 
  

 
  

 
 

 

 
 

 
  

 
 

 

 
 

 

 
  

  
 

 
 

 
409 At [158]. 
410 At [158]. 
411 At [95]. 
412 At [95]. 
413 At [157]. 
414 At [94]. 
415 At [94]. 
416 At [96]. 
417 At [145]. 
418 At [146]. 
419 At [146]. 
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421 At [109]. 
422 At [141]-[142]. 
423 At [149]. 
424 At [154]. 
425 At [150]. 
426 At [150]. 
427 At [150]. 
428 At [150]. 
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 (2020) 
The recent Court of Appeal case of  is a concerning example of the courts’ ongoing use of 
unlabeled concepts of alienation. The parties separated in 2010.429 They had two children,  
and , who were aged three and one.430 Mother filed a without-notice application for an interim 
parenting order giving her day-to-day care of Children and restricting Father to supervised 
contact.431 

In 2011, Mother sought a modification of the parenting order, alleging that Father had been 
abusive toward Children.432 Instead, the Family Court modified the interim parenting order to 
provide for equal shared care.433 The Court found that Mother was an “an excellent mother 
with an unrivalled capacity to parent her children” but expressed concern that she was unable 
to “support the children’s relationship with their father”.434 This language about the “inability to 
support the children’s relationship with their father” was a sub silentio finding of parental 
alienation without the transparency of alienation terminology. It conflated Mother’s support for 
a “relationship” between Children and Father with support for unsupervised contact with an 
abuse perpetrator. The Court ignored the source of Mother’s resistance to unsupervised 
contact – her belief that Father abused Children and would do so again if given the 
opportunity. 

In 2012,  disclosed that Father sexually abused him not only to Mother, but also to a church 
counsellor and a teacher.435 The teacher reported ’s disclosure to OT. Mother applied to vary 
the new parenting order.436 The Court initially issued interim orders restricting Father’s contact 
with  to supervision but later found that the allegation of sexual abuse was “unproven” and 
that “there was no real risk to the children’s safety” in Father’s unsupervised care.437 Judge 
MacKenzie found that Mother was sending “unspoken messages” to Children about Father. She 
reinstated shared care and threatened Mother in none-to-subtle terms, noting: “The critical 
issue is whether the point had been reached where a change in care for the children is 
necessary in their welfare and best interests, so that they can have a meaningful relationship 
with their father untrammelled by [Mother]'s view of [Father] as a person and a parent.”438 

 
429  above, at [9]. 
430 At [9]. 
431 At [9]. 
432 At [9]. 
433 At [9]. 
434 At [19]. 
435 At [32]. 
436 At [9]. 
437 At [9]. 
438 At [9]. 
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The Court’s factual finding – that Mother was telegraphing unconscious messages of 
disapproval of Father to her children – was once again an alienation finding masked by 
ambiguous language. The Judge offered no evidential basis for this finding but merely 
described it as if it were a matter of logical inference, intuition, or common sense. 

In 2016, Mother again sought day-to-day care of Children with supervised contact for Father, 
claiming that Father was continuing to abuse Children physically and sexually.439 Father 
responded by denying the allegations and seeking full-time care of Children on the ground that 
Mother was emotionally abusing them by continuing to raise abuse allegations.440 

Judge Munro again found that Mother’s allegations of physical and sexual abuse were “not 
proved.”441 She found that both parents emotionally abused the children and the primary 
cause of the abuse was Mother’s “attitude and actions toward” Father.442 She further found 
that Mother was “psychologically and emotionally” abusing the children by continuing to 
believe that Father was abusing them and by her “negativity” toward him.443 She made these 
findings –blaming Mother for harming Children – even though she simultaneously found that 
Father’s response to the abuse allegations had been “forceful and somewhat intimidating”.444 
The Court scolded Mother for getting counselling for , apparently in violation of a court 
order.445 The Court noted: “In taking [ ] to Family Works she has provided an opportunity for 
[ ] to repeat his disclosure, in [Mother]'s presence.”446 The Court offered no explanation for 
why it would prohibit Mother from getting counselling for a child about whose psychological 
and emotional wellbeing the Judge repeatedly expressed concern or why she deemed Mother 
taking  to a reputable counselling service where he might repeat his claims to a neutral third 
party inappropriate. This criticism is particularly baffling given that the Court previously 
chastised Mother for having insufficient evidence of abuse – presumably because, at the time, 
she was the only witness to the children’s disclosures. When Mother attempted to address the 
Court’s concern about her putatively insufficient evidence, the Court scolded her as if she were 
circumventing its findings rather than trying to gather more evidence to meet the Court’s 
evidentiary concerns. 

Judge Munro made good on the earlier threat and granted day-to-day care of Children to 
Father and restricted Mother’s contact to alternating weekends, finding that Children had to be 

 
439 At [9]. 
440 At [9]. 
441 At [22]. 
442 At [9]. 
443 At [23]. 
444 At [23]. 
445 At [32]. 
446 At [32]. 
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“removed” from “the conflict which is emotionally abusive of them”.447 , who was seven at 
the time, became distraught at having her contact with Mother so severely limited.448 

One concerning aspect of the decision is the disconnect between the identified problem 
(children caught in parental conflict) and the remedy crafted in response (“removing” the 
children from the conflict by stripping them from the care of their protective parent and 
sending them into the care of the allegedly abusive one). The Judge described her order in 
neutral terms – characterising the decision as removing Children from conflict – when, even on 
her interpretation, she removed Children from the care of one combatant and handed them to 
another. This is a partisan and adversarial solution to what the Court describes as mutual 
conflict. The only explanation for such a one-sided solution to purportedly mutual conflict is the 
specter of parental alienation. The Judge’s order can only be understood if she is implicitly 
finding that the conflict is Mother’s “fault” – in other words, that she was “alienating” Children. 

In 2017, the Court made final orders that Children reside in Father’s care and severely limiting 
Mother’s contact.449 Judge Munro found: 

I cannot be satisfied that the alleged disclosures by the children to 
[Mother] are reliable evidence. I am satisfied that the children continue 
to be safe in the care of [Father] and I acknowledge that they would like 
to have more contact with their mother. I am concerned that the 
children are put in a position of telling their mother what she wants to 
hear. I do not accept [Mother]'s assertion that the children feel that 
they cannot tell anyone about their concerns or that nobody is listening 
to them.450 

Unfortunately,  not only exemplifies the failures of the Family Court’s reliance on 
unreliable pseudo-psychology but also demonstrates why appeals to senior courts cannot 
correct these failures. Mother appealed to the High Court, and Justice Jagose found no error in 
the Family Court’s legal or factual findings and dismissed her appeal.451 

Shortly after the High Court decision, Mother refused to return Children to Father after they 
disclosed additional episodes of physical and sexual violence.452 Following its standard practice, 
the Family Court issued a warrant authorising the arrest of Children to effectuate their “return” 
to Father.453 The Court also modified its parenting order to permit Mother only supervised 
contact.454 

 
447 At [9], [23]. 
448 At [9]. 
449 At [2]. 
450 At [9]. 
451 At [10]. 
452 At [12]. 
453 At [12]. 
454 At [13]. 
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Mother applied to vary the orders and advised the Court that  told friends that Father hit her 
and  told friends that Father touched him inappropriately and he felt unsafe in his care.455 The 
Court referred the new allegations to OT.456 Staff at OT decided, without interviewing Children, 
that their reports of physical and sexual abuse were unreliable.457 The Court denied Mother’s 
application to vary the parenting orders, finding that the “further alleged disclosure of abuse 
by the father is a continuation of the matters that have previously been investigated and 
determined by the Court.”458 

One concerning aspect of the Court’s final decision is how it found that Mother’s claims that 
Father committed additional violence against the children were foreclosed by its previous 
rejection of her claims of past violence. This is nonsensical – the fact that the Court found that 
evidence of violence that allegedly occurred in 2012 and 2016 was insufficient is irrelevant to 
the question of whether violence occurred in 2018. 

In 2018, Mother applied for leave to appeal to the Court of Appeal.459 She argued that the 
Family Court was “punishing” her for good-faith attempts to protect Children from what she 
believed to be child abuse.460 As Mother’s submission eloquently argued: 

It is my submission that the definition of abuse in the Domestic Violence 
Act was never meant to be used against parents who are acting 
protectively for their children, and that decisions such as in this case, 
have in fact gone against both the wording and intent of the definition in 
the Domestic Violence Act, and set a dangerous precedent by its 
inappropriate use in the Family Court. It is my submission that the 
Family Court has inappropriately apportioned the 
“emotional/psychological abuse” label on protective parents to punish 
them for bringing proceedings before the court, and to prevent further 
proceedings from being brought before the family court.461 

Dismissing Mother’s appeal, the Court of Appeal characterised the Family Court’s decisions as 
stemming primarily from concern about “the impact on the children of their exposure to their 
parents' conflict” and not whether “that conflict constituted emotional or psychological abuse 
by the parents of each other”.462 The Court described it as a finding that “conflict as played out 
by both the parents had resulted in emotional and psychological abuse of the children”.463 This 
characterisation is hard to fathom. It portrays the Family Court’s decision making as neutral – 

 
455 At [14]. 
456 At [14]. 
457 At [15]. 
458 At [16]. 
459 At [3]. 
460 At [28]. 
461 At [26]. 
462 At [18], [31]. 
463 At [38] (emphasis added). 
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as if the Court was concerned with the “parents’ conflict” – when the Court’s orders evidence 
only disapproval of Mother. The orders were clearly not neutral – they resulted in Father 
having exclusive care of Children and Mother being stripped of any unsupervised contact. A 
court concerned with mutual conflict would issue a mutually binding order, not orders that 
increasingly privileged one parent’s contact while restricting the other’s. The final parenting 
order was a punishment of Mother and a reward of Father. 

There is ultimately no way to know with certainty whether  and  were physically and 
sexually abused, partly because private conduct is rarely perfectly knowable and partly 
because the factfinding was hopelessly contaminated by the Family Court’s unreliable 
evidentiary and inferential processes. In a way, however, that proves the dangerous risk that 
the alienation construct creates. The basis for the Court’s initial finding morphed over time 
from a failure of proof to evidence of Mother’s pathology. The unspoken mechanism for this 
morphing is the alienation concept, even though there was no basis for finding that Mother 
was alienating her children other than the mere fact that she held a belief (that Children were 
being abused), which judges rejected. 

The Court of Appeal’s decision revealed the Court’s true reasoning when it concluded that 
evidence of “[Mother]’s attitude to [Father]” was her “ongoing allegations of sexual abuse”.464 
This is a classic articulation of parental alienation syndrome, with the words “parental 
alienation” excised. The only way that the remainder of the Court’s findings make sense is if 
the “attitude” that the Court referenced was “alienation”. The clear implication is that the 
lesson that the courts have learned from the debunking of the pseudo-science of parental 
alienation is not that it is junk science but rather that alienation concepts should be hidden 
while followed strictly in secret application. 

 

 (2017) 
The recent High Court case of  is another disturbing example of these phenomena. 

 involved protracted litigation regarding contact between Father and Child.465 Mother and 
her family offered substantial evidence that Father physically and sexually abused both her 
and Child and posed a risk of future abuse to Child.466 Child made consistent, explicit 
disclosures to several people, including family members, a teacher, a CYFS caseworker, the 
lawyer for the child, a neighbour, and the Family Court Judge.467 Nonetheless, two separate 
Judges rejected Mother’s concerns and made adverse findings about her credibility.468 

In May 2011, a pretrial conference and a three-day defended hearing were held before Judge 
Walsh.469 In September 2011, Judge Walsh found that Mother had a “pernicious attitude 

 
464 At [38]. 
465 , [2017] NZHC 1159, at [2]. 
466 At [3]-[5]. 
467 At [228], [234]. 
468 At [3]-[5]. 
469 At [15]. 
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towards the father” and a “woeful inability to promote the father in [Child]’s life”.470 He found 
that the risk to Child was Mother’s steadfast belief in Father’s abuse and the “pervasive 
influence” that it would have on Child.471 

In April 2014, Child told Mother while getting out of the bath: “Daddy put his finger up my 
bottom.”472 Mother and Maternal Grandmother took Child to her GP, where she spontaneously 
repeated her disclosure of sexual abuse, telling her that Father touched her bottom with his 
finger while she was at his house and it was sore.473 Mother reported finding blood in Child’s 
stool.474 

The doctor made a report of concern to CYFS.475 CYFS advised Mother to apply to have contact 
between Father and Child suspended and Child removed from Father’s care.476 Mother made a 
without-notice application to vary the parenting order and suspend unsupervised contact 
between Father and Child.477 

Father responded by applying for a parenting order seeking day-to-day care of Child with 
limited contact to Mother.478 He argued that Mother’s “unshakeable view” that he abused Child 
warranted a change in care.479 

In February 2015, Child told a second teacher that she had to wear long clothes to supervised 
contact with Father or he would put his finger in her bottom and other places.480 

In March 2015, the CYFS caseworker assigned to Child’s case concluded that “there was no 
evidence the father had sexually abused [Child], and that the mother had a vendetta against 
the father.”481 There was no indication in CYFS records of the basis for these conclusions, 
which defy logic, given that Child’s reports of abuse were “evidence”. 

In September 2015, Judge McKeekan presided over Mother’s application to vary Judge Walsh’s 
parenting order.482 Father alleged that Mother’s concerns about his abuse were “alienating” 
Child.483 

 
470 At [284]. 
471 At [141]. 
472 At [234]. 
473 At [213], [236];  at [64]-[65]. 
474 , [2017] NZHC 1159, at Schedule B. 
475 At [269]. 
476 At [269]. 
477 At Schedule A, Schedule B. 
478 At [59]. 
479 At [59]. 
480 At Schedule B. 
481 At [252]. 
482 At Schedule A. 
483 At [68]. 
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A psychiatrist offered evidence on Mother’s behalf. He deposed that Mother “experienced no 
serious impairment” and “was psychiatrically well”, “there was no evidence of personality 
disorder or of psychopathy”, Mother’s “view that the father posed a serious risk was not 
delusional”, and her concerns “were reasonable and logical”.484 

A CYFS social worker testified in favour of Father expressing concern at the “frequent 
notifications made by the mother and maternal family”.485 The social worker had not met 
Mother or Father or conducted any investigation into Mother’s reports of concern, and the 
Police had not completed their investigation.486 

The court psychologist mistakenly believed that Child made her reports of abuse in response to 
questioning by the maternal family rather than spontaneously to a teacher.487 She opined that 
“the mother’s allegations that [Child] had been assaulted by the father” resulted in Child 
believing them and that Child’s belief that Father assaulted her undermined her “feelings of 
safety with him”.488 She claimed that she relied upon a “triangulation” of information to 
conclude that Child “might make implicating statements about her father because she picked 
something up from her maternal family.”489 

These conclusions are deeply concerning. The psychologist was essentially engaging in a 
process of differential diagnosis but one that was unreliable and ill-informed. She admitted 
that she could not reliably determine whether Child had been sexually abused by Father 
because there was insufficient information to rule abuse in or out. Unfortunately, the 
psychologist was not so careful in determining the cause of Child’s fear. If Child felt unsafe 
with Father, there were at least three plausible explanations: (1) Father was not safe; (2) 
Father was safe, but Child nonetheless felt unsafe with him for rational reasons (eg, bizarre 
behaviours related to his obsessive/compulsive disorder); or (3) Father was safe and Mother 
“planted” fear in Child. Of course, the third scenario was possible but so were the first two, 
and the psychologist offered no basis for why she found Mother’s behaviour to be the cause of 
Child’s fear or how she ruled out child abuse or poor parenting by Father as equally likely 
causes, particularly when she could not rule out sexual abuse. The psychologist opined that 
continuing supervised contact was ill-advised because it would “likely confirm for [Child]” that 
Mother believed that Father was “violent and sexually deviant”.490 

In November 2015, Judge McKeekan disbelieved Child’s disclosures, finding that “there was no 
indication of sexual abuse” and Mother had not “factually proved that the father sexually 
abused” Child.491 She explained: “The reports from [Child] about touching were not necessarily 

 
484 At [66]. 
485 At [64]. 
486 At [64]. 
487 At [256]. 
488 At [72]. 
489 At [254]. 
490 At [72]. 
491 At [90], [95]. 
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unsupervised contact between [A] and her father. It could not have 
escaped her notice.500 

Once again, “must”, “likely”, and “inevitable” are not scientific terminology. They are the 
terminology of speculation and “intuition” masquerading as a study of family dynamics and 
child development. 

 

 (2015) 
In , the parties separated after a serious incident of intimate partner violence that 
resulted in Father’s conviction for assault (which was subsequently discharged), a protection 
order for Mother, and an interim parenting order granting Mother day-to-day care of seven-
year-old Child, who witnessed the violence, and restricting Father to supervised contact.501 
While this initial outcome seems appropriate in light of the case history, further proceedings in 
the case took the unfortunately typical alienation turn. 

The incident that resulted in the parties’ separation involved Father spitting at Mother, 
dumping the contents of a glass over her head, and restraining her by grabbing her arms.502 
During the hearing on Mother’s application for a final protection order, Judge Fleming 
expressed “alarm” at the “deterioration of the relationship” between Child and Father since the 
parties’ separation but not at Father’s violence.503 

Father sought day-to-day care of Child and asked the Court to prohibit Mother from having any 
contact until her “alienation” was “addressed”.504 When Mother continued to advocate for her 
and Child’s safety from further violence from Father, the Court, relying on the evidence of its 
appointed psychologist, pathologised Mother and forced Child into Father’s care. 

In addition to the assault that resulted in criminal charges against Father, Mother offered 
evidence about prior assaults that Father committed. The assaults involved repeated episodes 
of Father spitting on Mother, pulling her hair, and strangling her.505 Child’s grandmother 
witnessed several assaults.506 Child’s maternal aunt and grandmother together witnessed 
another. All three witnesses agreed about the essence of the attack – that Father beat Mother, 
pulled her hair, and attempted to strangle her.507 Mother’s sister also testified that Father was 
attempting to push Mother’s head into the toilet when he grabbed her hair, but Mother’s 
evidence did not include this detail.508 Judge Pidwell found that Father physically grabbed 

 
500 At [295]. 
501 , above, at [1], [13], [79]. 
502 At [90]. 
503 At [14]. 
504 At [16]. 
505 At [100]. 
506 At [100]. 
507 At [83]-[86]. 
508 At [83]. 

PROACTIVELY RELEASED BY TE AKA MATUA O TE TURE | LAW COMMISSION 
Some information has been withheld to protect the privacy of the submitter(s) and/or third parties 

or where publication may expose the Commission to legal liability.



 

Mother “around the neck” and that the parties had a history of “physical altercations” but did 
not accept that Father’s actions of grabbing Mother by the neck constituted strangulation 
attempts because Mother “did not give any evidence of the pressure or force used”.509 Judge 
Pidwell discounted the seriousness of the assault, insisting that Mother and her witnesses were 
exaggerating because none called Police and Mother remained in a relationship with Father, 
inferring as a result that Mother’s “view” of the incident must have become “more inflated 
since the separation”.510 She found the grandmother’s testimony “unreliable” because there 
were pictures of the family enjoying their holidays.511 She found several of Mother’s other 
allegations of violence unfounded because of the timing of her disclosures (after separation) 
and the lack of Police action.512 She concluded that Father’s violence against Mother was not 
“serious” and “situational”.513 

Mother offered evidence that Child witnessed Father inflict violence on her and that Father 
inflicted violence on Child directly,514 but the court personnel focused on Mother’s alleged 
“alienating behaviour” instead of Father’s history of violence.515 Father admitted to smacking 
Child five or six times but minimised it as “light smacking for discipline”.516 He also admitted to 
slapping Mother one time (in addition to the assault that led to the parties’ separation).517 

Child expressed that she only wanted limited contact with Father.518 Mother argued that Child’s 
resistance to contact with Father was the result of years of exposure to his violence.519 
Mother’s evidence was supported by evidence from Child’s SHINE advocate, who testified that 
Child told her that she did not want to see Father because she was afraid of him.520 Child had 
recounted episodes of violence against both herself and Mother to her advocate.521 Mother’s 
evidence was also supported by Child’s evidential interview with Police, in which she recounted 
Father “hitting” both her and Mother.522 Despite all this evidence, and despite Father’s 

 
509 At [86]. 
510 At [86], [100]. 
511 At [101]. 
512 At [90]-[92]. 
513 At [81]. 
514 At [4]. 
515 At [15]. 
516 At [103]. 
517 At [123]. 
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admission that he “smacked” Child as a form of discipline, Judge Pidwell found that there was 
“no reliable evidence” that Father harmed Child.523 

After a supervised visit, Child reported to Mother that Father “grabbed her arm and twisted 
it”.524 Mother took Child to the doctor, who documented that she had a “deep red bruise” on 
her forearm, which was “exquisitely tender” to the touch.525 Judge Pidwell found that the 
bruise could not have been caused by Father because the contact supervisor did not see him 
harm Child and because Mother did not take Child to the doctor until several days after the 
visit. 

Father, who admitted committing violence against Mother at the hearing on her application for 
a protection order, denied at the care proceedings that he inflicted any “serious” violence and 
insisted that his relationship with Child needed to be “normalised”. “Normalised” is a code 
word in the Family Court for extensive, overnight unsupervised contact. Its use derives from 
the construct of parental alienation, which posits that protecting children from extensive 
unsupervised contact with violent parents is abnormal and harmful. This suggestion derives in 
large part from the ideological evidence that psychologists give that awarding exclusive care to 
one parent is always profoundly damaging to children, a claim that is not supported by 
validated scientific research.  

The court psychologist simultaneously failed to acknowledge the large body of peer-reviewed 
psychological research demonstrating the long-term harm to children from exposure to family 
violence and undermining their relationships with protective parents.526 Physical discipline, 
even when it falls short of abuse, causes long-term harm to children.527 Children who are 
exposed to violence in childhood suffer from a host of adverse physical, psychological, and 
cognitive impacts later in life.528 These symptoms include recurrent and intrusive memories 
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Witness Domestic Violence: A Review of Empirical Literature” (1996) 11 J Interpersonal 

Violence 281; Einat Peled, “The Experience of Living with Violence for Preadolescent Children 
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(flashbacks), nightmares, hyper-reactivity, arousal, vigilance, aggression, and irritability, social 
withdrawal, and behavioural issues.529 Children who are exposed to violence and other forms 
of traumatic experiences accumulate trauma over the course of childhood and early adulthood, 
so its impact is cumulative and dose specific.530 

The court psychologist opined that Child was “profoundly alienated from her father”.531 She 
opined that Child’s disclosures to Police about Father hitting her and Mother were false 
memories rather than actual events.532 Because of the psychologist’s evidence, Judge Pidwell 
placed “no weight” on Child’s disclosures of violence to her SHINE advocate.533 The 
psychologist opined that Child’s description of showering with Father and him putting his 
“willy” behind her described innocent conduct.534 Judge Pidwell adopted the psychologist’s 
analysis.535 

The psychologist based her opinion evidence in part on her tortured understanding of cognitive 
dissonance. She offered “expert” evidence that “the fluctuation of contact between positive 
times and disastrous times as an example of the cognitive dissonance [Child] is experiencing, 
in that when she has a positive experience with her father, the only way her brain is able to 
process that, in light of her view that her father is a ‘monster’, is to ensure that the next 
experience is negative.”536 She concluded that the “level of cognitive dissonance” being 
experienced by Child was “severely detrimental” to her “long term welfare”.537 

The psychologist did not offer any foundational evidence to demonstrate the scientific 
reliability of her opinions relating to parental alienation, false memories, innocent naked 
contact, or her idiosyncratic application of the concept of cognitive dissonance to the question 
of care arrangements for a child, despite the requirement of EA s 25 that she do so prior to 
offering these opinions. Instead, the Court simply swallowed the testimony whole without 
requiring its “expert” psychologist to establish her qualifications for rendering her opinions or a 
valid and reliable basis for them. 

 
of Battered Women” (1998) 29 Youth & Society 395; M. Sudermann & P. Jaffe, “Children and 

Youth Who Witness Violence” in D.A. Wolfe et al (eds), Child Abuse: New Directions in 

Prevention and Treatment Across the Lifespan (1997). 
529 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (5th 

ed, 2013) (DSM-5), at 271; Ehrensaft et al, above. 
530 Hamby et al, above. 
531  above, at [4]. 
532 At [109]. 
533 At [107]. 
534 At [115]. 
535 At [117]. 
536 At [140]. 
537 At [140]. 
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Concerningly, Mother’s lawyer did not challenge the psychologist’s qualifications or expertise, 
even though she offered no foundational evidence to demonstrate that she was qualified to 
offer the “expert” opinions that she gave, including “the reliability of the child’s account of past 
events” – qualifications required by EA s 25.538 Judge Pidwell found that Mother’s failure to 
challenge the psychologist’s qualifications was “appropriate” because her evidence complied 
with HCR Schedule 4 and CoCA s 133.539 This analysis is concerning. The qualifications and 
expertise of experts are not governed by CoCA s 133 or HCR Schedule 4.540 They are governed 
by EA ss 25 and 26 and the caselaw interpreting them, including Daubert, none of which Judge 
Pidwell considered before finding the psychologist was unquestionably qualified to render an 
opinion with no forensic qualifications and no showing of validity or reliability. 

Judge Pidwell extolled the psychologist’s extensive “experience” as a court report writer and 
the high number of interviews that she conducted in connection with the case.541  She insisted: 
“Dr Calvert’s expert opinion that [Child] is an alienated child is based on years of experience, 
and a significant amount of data”.542 None of these factors establish qualifications or reliability 
under EA s 25. Court psychologists may be very experienced, but experience is not 
synonymous with, and cannot substitute for, expertise. Daubert is about scientific 
methodology, not volume. It requires that an expert’s conclusions be based on tested and 
testable, peer-reviewed, generally accepted methodology with demonstrated (and acceptably 
low) rates of error. According to the American President’s Council of Advisers on Science and 
Technology (PCAST), "neither experience, nor judgment, nor good professional practices . . . 
can substitute for actual evidence of foundational validity and reliability”.543 As Paul Appelbaum 
explains: 

Although experience, including ongoing experience, with the condition at 
issue is important in establishing expertise for the purpose of providing 

 
538 At [149]. 
539 At [149]. 
540 It is not clear that the psychologist’s evidence complied with Schedule 4. Under section 3, 

experts are not supposed to give expert evidence outside of their area of expertise, and the 

psychologist did not appear to have specialised expertise in forensic psychology. As James 

Ogloff (2013) explains: “When psychologists are ignorant of current research and standard of 

practice in the profession, they run the risk of acting unethically. Relevant ethical guidelines 

mandate psychologists to obtain – and maintain – knowledge, skill, education, and experience 

in their areas of work.” James R.P. Ogloff, “Jingoism, Dogmatism and Other Evils in Legal 

Psychology: Lessons Learned in the 20th Century”, in Ronald Roesch et al (eds), Psychology in 

the Courts (Routledge 2013) at 9. 
541 , above, at [150]. 
542 At [154]. 
543 PCAST, Report to the President: Forensic Science in Criminal Courts: Ensuring Scientific 

Validity of Feature-Comparison Methods (2016) at 6. 

PROACTIVELY RELEASED BY TE AKA MATUA O TE TURE | LAW COMMISSION 
Some information has been withheld to protect the privacy of the submitter(s) and/or third parties 

or where publication may expose the Commission to legal liability.



 

evidence in a case, there is a danger that experience can be 
overemphasized as a criterion of expertise as well. Assuming a baseline 
degree of adequate training and some ongoing experience in a field or 
with a condition, it is not clear that additional experience necessarily 
enhances an expert’s authoritativeness. Experts will sometimes boast of 
the number of evaluations they have performed of a particular type of 
evaluee (e.g., alleged or convicted murderers) or of a given kind (eg, 
assessments of competence to stand trial). However, if evaluations are 
performed inadequately or used as the basis for invalid conclusions, 
especially if there is no feedback loop to correct the expert’s errors, 
mere experience may only have the effect of reinforcing bad clinical 
habits.544 

Judge Pidwell referred to “the recent literature and research on parental alienation”, but the 
only “literature and research” that she cited was (1) an unpublished paper presented at a 
regional family law conference and (2) the Fidler and Bala (2010) article, discussed above, 
which cautions against the use of evidence like that offered by Dr Calvert.545 Warshak has 
explicitly cautioned about this phenomenon, noting: “Some zealous [parental alienation] 
advocates overtly bias their analyses, conclusions, and testimony by cherry-picking case 
evidence and literature, glossing over limitations in the data and evidence that supports 
opposing views.”546 

Based on the psychologist’s alienation evidence, which contradicted the one article on which 
she apparently relied, Judge Pidwell criticised Mother for “accepting without question” Child’s 
reports of abuse and found that Mother’s belief in Child’s reports of abuse “reinforced” in Child 
“that her mother will fully support anything she says without question and has been part of the 
process in the formation of the negative relationship.”547 It is hard to imagine any court other 
than the Family Court in which a judge, trained as a lawyer, would engage in armchair 
psychoanalysis of relationship dynamics. 

Mother sought to challenge the factual basis for the psychologist’s opinion evidence, but the 
Court refused to entertain her evidence on procedural grounds.548 One affidavit that Mother 
sought to introduce was from a witness who affirmed that the psychologist mischaracterised 
their interview in her report.549 Judge Pidwell found that Mother could put the claim to the 
psychologist in cross examination “without the need for evidence to be filed”.550 

This ruling turned the onus of proof for the introduction of expert evidence on its head. The 
proponent of expert evidence carries the burden to demonstrate that the factual assumptions 

 
544 Appelbaum, above, at 872. 
545 , above, at [146] n 5, [155] & n 6. 
546 Warshak, “False Positive IDs”, above, at 63. 
547 , above, at [143]. 
548 At [25]-[30]. 
549 At [31]. 
550 At [31]. 
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on which it is based are sound. Mother did not have an obligation to establish that the 
psychologist’s factual assumptions were incorrect. The expert had the burden to demonstrate 
that her methodology – including factual investigation – was valid and reliable. 

Judge Pidwell ultimately found that the psychologist’s evidence regarding Mother’s and Child’s 
statements to her were accurate without indicating why she credited her disputed 
testimony.551 Despite Father’s history of family violence, suicide attempts committed in Child’s 
presence, need to be “in control”, and total inability to say anything positive about Mother,552 
Judge Pidwell defined the “central issue” in the case as being “whether [Child] has become 
alienated from her father as a result of the influence of her mother and other persons and 
factors”.553 She did not identify whether Father had inflicted violence on Child or whether Child 
was safe having unsupervised contact with him, let alone being in his day-to-day care, as 
central issues in need of resolution. She indicated that she did not have to place due weight on 
Child’s views if “there is evidence of alienation, or where there is a state of cognitive 
dissonance – where a child’s expressed view does not accord with their ‘real’ view”.554 

Judge Pidwell recognised that Child was present during Father’s attacks on Mother but found 
that the cause of her resistance to contact with Father was not witnessing his violence but 
rather discussing it afterwards with Mother.555 She reasoned: 

That forms one of the bases for her resistance to her father. This 
incident has been inflated to the point where she now feels she can rely 
on it to justify her “fear” of her father. The fact that she has now been 
told that her father is unsafe and requires supervision further fuels that 
fear and her understanding of the incident.556 

This is an example of the problematic causal reasoning behind the construct of alienation. The 
Court found that the primary cause of Child’s fear of Father was Mother’s discussion of Father’s 
violence with her rather than Father’s violence toward Mother and abuse of Child. This is the 
causal reasoning that has never been tested or validated – the idea that the behaviour of the 
protective parent, rather than the violence of the abusive one, is the cause of children’s 
rejection of abusive parents. 

Judge Pidwell summarily concluded: “I do not accept . . . that [Child]’s resistance to contact 
and negative relationship with her father is as a result of her realistic estrangement from him. 
Her current negative view is not a result of her own experiences of her father.”557 Considering 
the extensive history of family violence, this conclusion is startling. Judge Pidwell ultimately 

 
551 At [107]. 
552 At [74]-[76], [93]-[94]. 
553 At [49]. 
554 At [50]. 
555 At [82]. 
556 At [82]. 
557 At [125]. 

PROACTIVELY RELEASED BY TE AKA MATUA O TE TURE | LAW COMMISSION 
Some information has been withheld to protect the privacy of the submitter(s) and/or third parties 

or where publication may expose the Commission to legal liability.



 

concluded, based on the psychologist’s alienation evidence, that Child was safe with Father 
(the violence perpetrator) but “psychologically” unsafe with Mother (the violence victim).558 

Accepting the psychologist’s opinion that Child had been “alienated” from Father by Mother, 
Judge Pidwell identified a series of what she called “alienating factors relating to the 
mother”.559 They included: Mother’s “belief” that Father inflicted serious domestic violence on 
her (which he had); the “support” that Mother received from family violence agencies in her 
belief that she was a victim of domestic violence (which she was); Child’s “exposure” to 
Mother’s beliefs; Child undergoing interviews after her reports of child abuse; Child’s 
“alignment” with Mother; the supervised nature of Child’s contact with Father (which the Court 
ordered); that Mother’s support person made a complaint to the Psychologist’s Board “about 
Dr Calvert’s bias and methodology”; and, of course, Child’s “cognitive dissonance”. In her list 
of “alienating factors relating to the father”, Judge Pidwell failed to list Father’s admitted 
episodes of violence against Child (smacking) and Mother in Child’s presence (slapping, 
spitting, and hair pulling). 

This list of allegedly “alienating” behaviours by Mother is concerning for two reasons. First, it 
demonstrates the malleable, untestable, and reductionist nature of the alienation finding. Child 
is alienated because she shares Mother’s views about Father’s history of violence. Child is 
alienated because Mother believed her reports of abuse. Child is alienated because Mother’s 
advocate filed a complaint with the Board about methodologically indefensible “expert” 
evidence by the court psychologist. Child is alienated because her favourite colour is Father’s 
least favourite colour. 

Second, many of these alleged “alienation” factors are not only unsupported by social science 
(or even basic logic) but are the opposite of what validated social-science evidence and 
evidence law dictates. Father did inflict domestic violence on Mother – even by his own 
admissions. Father admitted to “smacking” Child as discipline and slapping Mother in her 
presence, acts that unquestionably constituted family violence under the FVA.560 

Victims should seek support from domestic violence support agencies, and those agencies 
should support them when they do. The Government’s “It’s Not Ok” campaign advises people 
who have experienced violence: “Reach out to someone you can trust. Tell them about your 
situation. Ask them if they can help. Whether you want to leave or stay, find someone who can 
support you – this might be a support service, friend, colleague, or family member.”561  

Adults to whom children make reports of child abuse should take those reports seriously and 
make reports of concern to OT and/or Police. OT urges adults who are concerned about a child 
to make a report of concern if they think a child is unsafe or in danger of harm or suffering 

 
558 At [161]. 
559 At [148]. 
560 FVA ss 9-11. 
561 “Practical Steps to Safety” at <www.areyouok.org.nz/support-available/practical-steps-to-

safety/>. 
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from abuse, ill treatment, or neglect.562 They insist: “Don't be afraid of discussing a worry 
you're having about a child.”563 The Oranga Tamariki Act 1989 grants civil, criminal, and 
disciplinary immunity to individuals who make reports of concern to unless the report was 
made in bad faith.564 This immunity is intended to encourage people with genuine but possibly 
mistaken concerns nonetheless to come forward. 

Someone with concern about bias and methodology by a psychologist – particularly in a case 
in which a child’s safety is at issue – should report their concerns to the Board. The court 
psychologist’s methodology was concerning and suggestive of gender bias. There was no basis 
for the Court, or its “expert” psychologist, to pathologise these actions as “alienation factors”. 

 

 (2013) 
Even when a Family Court Judge declines to make a finding of parental alienation, they still do 
so after the same subjective, standardless analysis that they apply when they find alienation. 
For example, in , Mother had day-to-day care of Children, and Father had supervised 
contact progressing to unsupervised contact on alternating weekends. Children expressed that 
they wanted to spend less time with Father.565 Father claimed that Mother “actively alienated 
the children from him”.566 The court psychologist testified that alienation was “represented by 
a spectrum of behaviours, ranging from a deliberate cynical campaign of alienation, through a 
pattern of behaviours by one or both parents which contribute to the weakening of a 
relationship between the children and a parent.”567 Judge Murfitt found that Mother’s 
“behaviour lacks the intensity or ‘campaign’ style which arises in many cases where alienating 
behaviours arise” because she kept photos of Father in her home and referred to him as 
“Daddy”.568 He concluded: 

Although both parents have made mistakes in the way they have dealt 
with parental mistrust and disagreement, insofar as the children’s lives 
are concerned, I do not find evidence of deliberate or sustained 
behaviours by [Mother] aimed at sabotaging the girls’ relationship with 
their father. Rather, the girls’ affiliation to their mother is a consequence 
of her better attunement to their emotional needs, largely due to their 

 
562 Oranga Tamariki (OT), “Worried About a Child?” at <www.orangatamariki.govt.nz/worried-

about-a-child-tell-us/>. 
563 OT, “Identify Abuse” at <www.orangatamariki.govt.nz/worried-about-a-child-tell-

us/identify-abuse/. 
564 OT Act 1989 s 16. 
565 , above, at [48]. 
566 At [44]. 
567 At [52]. 
568 At [59]. 
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stage of development, as they emerge into or toward puberty and the 
wondrous turmoil of teenage.569 

While it is reassuring to see Mother dodge the fatal bullet of the Court finding that she 
“alienated” Children, it is disconcerting that Judge Murfitt rejected Father’s allegations not 
because they were amorphous, conclusory, and derived from no objective, testable evaluative 
standards but rather because he felt that the amorphous, conclusory, and subjective 
“evidence” happened to tip toward a lack of alienation in this one case. 

 

Proposal 
What is problematic about alienation evidence is not the recognition that one parent 
intentionally obstructing or undermining a child’s relationship with their other parent can be 
abusive. If it is repetitive and harmful, this behaviour could and often would constitute 
psychological abuse under the FVA. What is problematic is its nature and use as syndrome 
evidence – the premise that an expert witness can detect one parent’s “alienating behaviours” 
from the behaviour of the child in the absence of direct evidence of the behaviours by the 
“alienating parent”. Even Warshak acknowledges that parental alienation should never be used 
this way, noting: “In some instances, parents, child representatives . . . and expert witnesses 
incorrectly label a child as alienated based on the child’s negative behavior toward a 
parent.”570 

It is this aspect of alienation evidence that lacks foundational or as-applied validity, and it is 
this aspect of alienation evidence that has run amok in the Family Court and caused harm to 
victims of family violence. In JF, Father argued that Mother’s “alienation” was inferable 
primarily from Children’s behaviour in his care. In Finn, Father’s evidence of Mother’s 
“alienation” was that Children were “exhibiting behaviour consistent with alienating 
behaviour”. In Lowe, the evidence of Mother’s “alienation” was that Child expressed fear of 
Father and said that he did not want to be in his care. In , the evidence of Mother’s 
“alienation” was that Child said that she only wanted limited contact with Father because of his 
history of family violence. In , the evidence of Mother’s alienation was that Child kept 
making reports of sexual abuse when she was in Father’s care. None of the fathers in these 
cases offered direct evidence that the mothers were engaging in conduct that obstructed their 
relationship with their children. Instead, they relied on the pseudo-science of parental 
alienation as circumstantial evidence that such conduct occurred, and the inferred conduct was 
often as amorphous and undefined as “anxiety”, “fear”, “attitudes”, “influence”, or 
“unwillingness to support” their children’s relationship with their fathers. These nouns were 
often modified by adjectives like “unconscious” or “unintentional”. For example, in  the 
Court inferred that Mother was sending “unspoken messages” of “negativity” and “disapproval” 
of Father to Child. In  the Court found that Mother had a “pernicious attitude” and created 
an “atmosphere of distrust” toward Father because she believed Child’s reports of Father’s 

 
569 At [62]. 
570 Warshak, “False Positive IDs”, above, at 58. 
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stereotypes and misconceptions about women’s character and behaviour, and failing 
appropriately to regulate unreliable opinion evidence under the existing general rule of EA s 
25. 

The EA should be amended to prohibit the introduction of evidence that a child is alienated or 
estranged from one parent as proof that the other parent is engaging in alienating behaviours. 
It should permit the Family Court to consider direct evidence by firsthand witnesses of 
disparaging or obstructing behaviour by a parent, but it should not permit the Court to hear or 
consider “expert” evidence in which the expert offers an opinion that a parent is “alienating” a 
child. It should also clarify that, Family Court Act 1980 s 12A notwithstanding, EA s 25 applies 
to evidence offered by psychologists in the Family Court and the Court must not hear evidence 
that is offered by health professionals who have not demonstrated both the foundational 
validity and as-applied reliability of any opinions that they offer. 

The EA should also explicitly prohibit the use of evidence of reports of concern to the Police or 
OT as evidence that a parent is attempting to undermine a child’s relationship with another 
parent. Police and OT are competent to handle unsupported claims of abuse, and drawing an 
inference that making a report of concern about a child’s welfare is child abuse is contrary to 
the policy of Police and OT regarding reporting suspected child abuse. 

A proposed new EA s 25A is attached to this submission.576 

 

Conclusion 
Family Court Judges often view themselves as experts in assessing parenting and family 
dynamics. The problem with viewpoints derived from intuition and experience, however, is that 
the Court does not stop at accepting scientific observations noted generally in human 
behaviour, but, over time, elevates these observations to the stature of inevitable truisms. 
When expert testimony is consistent with judges’ natural instincts, they are more likely to 
accord weight to the testimony, and the expert evidence reinforces the resulting judgments 
that are based on these intuitions.

 
576 This section would also fit into the EA as s 44B. 
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APPENDIX A:  

Proposed Amendments to the Evidence Act 2006 

 

25A Children’s Behaviour and Demeanour 

 

The following provisions shall apply to proceedings under the Care of Children Act 2004 
and the Family Violence Act 2018 relating to care of or contact with a child or young 
person and apply to evidence from all witnesses, including expert opinion evidence: 

 

(a) Direct evidence that a person has sought intentionally to undermine or interfere with 
a child’s or young person’s relationship with a parent or guardian by denigrating the 
parent or guardian to the child or refusing the child contact with the parent or guardian 
shall be admissible when relevant to a determination of the child’s or young person’s 
safety, welfare, or best interests. 

 

(b) Evidence containing the opinion, conclusion, or interpretation that a child is 
“alienated” shall be inadmissible. 

 

(c) Evidence of a child’s or young person’s behaviour, demeanour, or attitude toward one 
person shall not be admissible as evidence of the behaviour, demeanour, or attitude of 
another person. This includes evidence that the child fears, is angry at, or resists or 
refuses contact with the person.  

 

(d) Evidence of a child’s or young person’s behaviour, demeanour, or attitude toward a 
person shall not be admissible as evidence that the child or young person is “alienated”. 
This includes evidence that the child fears, is angry at, or resists or refuses contact with 
the person. It does not include a child’s disclosure of the conduct described in subsection 
(a). 

 

(e) Evidence that a person has advocated for a child’s or young person’s views to be 
ascertained and given weight in a proceeding shall not be admissible as evidence that 
the person is “alienating” or attempting to “alienate” the child or young person. 

 

(f) Evidence that a protective person has concerns for a child’s or young person’s safety 
in the care of or contact with another person or evidence that a protective person has 
taken action to prevent a child or young person from experiencing family violence shall 
not be admissible as evidence that the protective person has “alienated” or attempted to 
“alienate” the child or young person.  
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(g) Evidence that a person has made reports of concern to Oranga Tamariki, filed a 
complaint with police, or taken a child or young person for medical or psychological 
treatment shall not be admissible as evidence that the person is “alienating” or 
attempting to “alienate” the child or young person unless there are reasonable grounds 
to believe that the action was taken without protective intent. 

 

(h) Under no circumstances should a child or young person be found to be “alienated” 
from a person who has inflicted family violence, including psychological abuse, on the 
child or young person or a member of the child’s or young person’s family. 

 

44BB Interpretation 

 

In this subpart, -- 

 

alienate means to manipulate, persuade, or encourage a child or young person to 
become estranged from or resist contact with a person with whom the child or young 
person has a family relationship, regardless of whether the term "alienate” is employed 

 

alienated means to have been manipulated, persuaded, or encouraged to become 
estranged from or resist contact with a person with whom the child or young person has 
a family relationship, regardless of whether the term "alienated” is employed 

 

direct evidence means evidence that directly proves a fact, without an inference or 
presumption, and which, if true, conclusively establishes that fact 

 

evidence containing the opinion, conclusion, or interpretation that a child is 
“alienated” includes evidence expressing the opinion that a child is pathologically 
“enmeshed” or “aligned” with any person; evidence expressing the opinion that a child is 
experiencing a “loyalty conflict”, “loyalty bind”, or “cognitive dissonance” due to the 
demeanor, behavior, or attitude of any person; or evidence expressing the opinion that 
one parent has failed sufficiently to “support” a child’s relationship with their other 
parent 

 

family violence and abuse have the meanings set out in section 9 through 11 of the 
Family Violence Act 2018 

 

intent, behaviour, demeanor, or attitude of the person other than a child or 
young person includes “unconscious” or “subconscious messages”, “alienating 
behaviours”, hostility or antipathy toward an individual, unwillingness to support the 
child’s or young person’s relationship with another person, or “gatekeeping” 
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protective intent means a genuine, subjective concern for the child’s safety, regardless 
of whether the court, lawyer for the child, psychologist, or other court professional 
shares the person’s concern 

 

protective person means a person who has a protective intent toward a child or young 
person 
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