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Criminal pre-trial process flawed, says Law 
Commission 

The criminal pre-trial process in New Zealand requires a major overhaul, according to a 
Law Commission report tabled in Parliament today.  Criminal Pre-Trial Processes: 
Justice Through Efficiency makes 70 recommendations to reform the management of 
District Court criminal cases from charge to trial. 
 
“Most criminal cases do not have a defended hearing.  Approximately 95 per cent are 
resolved before trial.  This means that the pre-trial process is essential to the quality of 
criminal justice, but it has long been overlooked,” said Law Commissioner Dr Warren 
Young. 
 
“A laissez faire approach has been tolerated, and often indirectly encouraged.  There are 
two problems: habitual delay, and court appearances to achieve things that could 
equally well be done out of court.  Cases come back to court repeatedly, and yet fail to 
make progress.  Courtrooms and judges are being used as expensive case management 
tools.   
 
“Efficiency and justice are sometimes seen as goals at odds with one another.  However, 
the problems that we have identified adversely affect both.  More cases in the system, 
and more appearances per case, are a drain on judicial and court resources.  Because 
court lists are full, cases wait a long time to be heard.  Delay affects the quality of 
evidence and puts at risk the accuracy of verdicts.  It postpones closure for 
complainants, witnesses, and defendants.  Some cases may ultimately be dismissed for 
abuse of process.   
 
“The thrust of our proposals is that administrative matters should be dealt with in 
forums other than the courtroom, by personnel other than judges.  Judges should be 
involved only when a judicial decision or the authority of that office is needed to 
progress the case. 
 
“Judges, court staff, prosecutors, and defence counsel need to work collectively to 
change old habits.  The responsibility does not lie at the door of any one individual or 
agency: everybody needs to change.  And every part of the system needs to change.  If 
these reforms are implemented, that needs to occur as a package.  
 
“We have consulted extensively.  Inevitably not all of the recommendations were 
universally supported.  However, we were encouraged by the degree of consensus.   
 
“Our thinking is consistent with criminal case management initiatives being piloted in 
the United Kingdom.  We developed our recommendations independently, but our 
proposals and theirs are strikingly similar,” Dr Young said. 
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Key recommendations include: 
· processes to facilitate early Police Prosecution Service decisions about which 

charges should proceed; 

· reducing the number of court appearances for administrative matters (such as bail, 
name suppression, legal aid, custodial remands); 

· out of court discussions between the parties about appropriate charges, whether the 
defendant will plead, and the conduct of the trial; 

· a requirement on defendants to identify disputed issues before trial; 

· a case management memorandum that is filed in court, recording the outcome of the 
discussions, and by which a plea or jury trial election can be entered; 

· legislation to regulate the informal but common practice of sentence discounts for 
defendants who plead guilty early; 

· a range of sanctions for procedural non-compliance by prosecutors or defence 
counsel;  

· new Criminal Procedure Rules and a review of the Solicitor-General’s Prosecution 
Guidelines. 

 
The report is available on the Law Commission website.  The government has 6 months 
to respond. 

For comment, contact Dr Warren Young 
ph 04 914 4838 (work), 04 478 6683 (home), email wyoung@lawcom.govt.nz 

 


