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8 October 1991
Dear Minister
I am pleased to submit to you Report No 20 of the Law Commission,
Arbitration.
The Commission recommends a new legislative framework for both
domestic and international arbitration in New Zealand, a framework
largely based on the Model Law on International Commercial Arbitration produced by the United Nations Commission on International
Trade Law (UNCITRAL). Our recommendations include adaptations
and elaborations of the Model Law designed to make it more suitable
for domestic arbitration. The parties to international arbitrations can
agree to apply those adaptations and elaborations to their arbitration.
The proposals give significant effect to the right of parties to commercial
and similar contracts to choose their own method of resolving their
disputes-their own tribunal, procedure and law. If arbitration operates
effectively the disputes can be resolved more quickly, less formally, by a
chosen expert and with savings in cost to the State as well as to the
parties.
In recommending that New Zealand adopts the UNCITRAL Model
Law for international commercial arbitration, the Law Commission is
mindful that this step has already been taken by Australia and other
countries with which we have extensive trade relations.
We commend the draft legislation contained in this Report for favourable consideration.

Yours sincerely
K J Keith
President

Hon D A M Graham MP
Minister of Justice
Parliament House
WELLINGTON
ix

SUMMARY OF RECOMMENDATIONS
1
2

3

4
5

6

7

8

The principal recommendation is the introduction and enactment
of a new Arbitration Act as proposed (Chapters I and VII).
The UNCITRAL Model Law should apply to all arbitrations in
New Zealand whether commercial or not, and whether international or domestic (Chapters III and IV). Limited modifications to
the text are desirable: the extent of and reasons for these are
explained in Chapter VII.
There should be additional provisions presumptively applicable to
domestic arbitrations. To maximise the consistency between the
international and domestic regimes, parties to international arbitrations should be able to contract into the provisions of the
domestic regime (Chapter IV).
A limited right of appeal in order to correct errors of law should be
included in the new domestic regime (paras 93-97).
The court's powers of referral of a question or proceedings for an
inquiry or report should be retained, but be added to the High
Court and District Court Rules (Chapter IV). The Rules Committee should be invited to consider draft provisions modelled on the
New South Wales Supreme Court Rules, Part 72. The development
of new procedures in New South Wales for compulsory arbitration
in civil proceedings should be kept under review (paras 108-111).
The new Act should continue to make provision for it to apply to
disputes arising under other particular enactments if they so provide. When such enactments are being proposed or revised, an
appropriate choice should be made between arbitration, the courts,
tribunals and other methods of resolving disputes arising under
them (paras 115-117).
The confidentiality of commercial litigation including that arising
from arbitration proceedings should be examined at an early date
(para 360).
The scope for mediation or conciliation to receive statutory recognition as an adjunct to arbitration should be kept under review
(para 387).

x

I

Introduction:
Draft Arbitration Act
A NEW ARBITRATION Acr
1 In this Report the Law Commission recommends a new legislative
framework for arbitration. That framework is largely based on the
Model Law on International Commercial Arbitration adopted in June
1985 by the United Nations COmmission on International Trade Law
(UNCITRAL), and endorsed in December 1985 by a resolution of the
General Assembly of the United Nations. The framework involves some
modifications to the UNCITRAL Model Law and includes additional
provisions applicable to domestic arbitrations, as contrasted with international arbitrations.
2 This Chapter sets out the draft of the proposed new Arbitration Act.
It would replace the present Arbitration Act 1908 as amended and
supplemented, especially by the Acts of 1933 and 1938, and the Arbitration (Foreign Agreements and Awards) Act 1982 (all reproduced in
Appendix A). In most cases, the conduct of international arbitrations
will be governed by Schedule 1 which is essentially the Model Law.
Non-international ("domestic") arbitrations will generally be governed
by Schedule 1 as supplemented and modified by Schedule 2. Domestic
arbitral parties may opt out of those additional provisions of Schedule
2, and international arbitral parties may opt into them.
1

3 Arbitration law concerns a critical balance: the balance which is to
be struck between the autonomy of the parties and the law of the land.
On the one side of the balance is the agreement of the parties. The
parties to a contract or to a dispute agree that their disputes are to be
resolved by a tribunal which they establish themselves or to which they
agree. The tribunal is to follow a procedure on which the parties may
agree, and is to apply the law which they may state. The parties also, in
general, pay for the arbitration. That is to say, the whole process rests on
the parties' consent and is their creation. But not quite. For on the other
side of the balance is the significant weight of the general law of the
land. The very agreement that sets up the tribunal is an agreement
under some system oflaw. It is national law, with national courts, which
can be used to require a reluctant party to submit to arbitration, and to
enforce any resulting award. The law may state the procedure to be
followed. The law might, as well, also be used to control the arbitrator.
To what extent should the courts, enforcing their perception of the law
and of procedural fairness, be free to override the decision of the arbitral tribunal and to upset the conclusions reached through that consensual process? To what extent should judicial supervision be able to
undermine the advantages of informality, privacy, expedition, expertise
and cost which arise from the agreement? And what matters cannot be
made the subject of arbitration, that is of the parties' private ordering?
4 In settling answers to those questions and making the recommendations set out in this Report, the Law Commission has been able to draw
on very valuable sources of information, advice and comment. The
process has led the Commission to revise opinions it expressed on a
number of important matters in its discussion paper on Arbitration
published in 1988. The detail of the changes illustrates once again the
importance and value of the consultative processes which the Law Commission endeavours to apply in its work. We are greatly indebted to
those individuals and organisations who responded to the discussion
paper, and in many cases to several subsequent requests for advice on
drafts or on particular points. In short, we have had excellent assistance
from those prominent in the arbitration world in New Zealand and
elsewhere. A summary of our consultative activities, including a list of
those who helped us, appears as Appendix B. Our work on arbitration
also owes an immeasurable debt to those who have reflected and written
on the topic of arbitration and its reform in other parts of the worldexpert practitioners, commentators, and those involved in law reform
2

agencies. An indication of the scope of the relevant literature on arbitration may be found in the selected bibliography in Appendix C.
5 That process and the related review and rewriting of arbitration
statutes in many parts of the world (including Australia) have led the
Law Commission to a clear conviction that a new statutory regime for
arbitration is highly desirable now. The increasing demands on the
courts in New Zealand, as elsewhere, have generated wider interest in
the full range of methods of resolving disputes. A number of those
methods--conciliation or mediation, for example-require an agreed
decision by the parties and not necessarily a statutory framework. Arbitration by contrast does require such a framework if it is to produce
efficient procedures and final decisions. One specific development highlights the need for a re-examination of the present legislation. That
development is the discernible trend in favour of enhanced party autonomy and, as a consequence, restricted judicial review in arbitration
legislation in various countries. The trend has been acknowledged and
reflected by the Court of Appeal in CBI New Zealand Ltd v Badger
Chiyoda [1989] 2 NZLR 669. That trend involves a change from an
earlier more intrusive approach. Such a changing philosophy will very
likely be relevant to the interpretation and application of a new arbitration statute reflecting it. There is the more general consideration that
the present New Zealand legislation is essentially that enacted in the
United Kingdom in 1889 and 1934. That law has been substantially
amended and supplemented in the United Kingdom and has been
replaced in other parts of the Commonwealth in which it was earlier
copied. As we indicate later, much of the new legislation in the Commonwealth and elsewhere is based on the UNCITRAL Model Law.
6 Apart from recommending the enactment of a new Arbitration Act,
the Law Commission makes the following related recommendations:
• the new procedures in New South Wales for compulsory arbitration in civil proceedings should be kept under review (para
111);
• new court rules should be adopted enabling the courts to refer
questions for inquiry and report (paras 108-111);

• all proposals for the inclusion of arbitration as a means of
resolving disputes arising under new or revised statutes should
include consideration of the full range of appropriate means of
resolving the disputes (para 117);
3

• the confidentiality of commercial litigation including that arising out of arbitral processes should be examined at an early
date (para 360);
• the scope for mediation or conciliation to receive statutory
recognition as an adjunct to arbitration should be kept under
review (para 387).

THE STRUCTURE OF THE REPORT
7 Chapter 11 of this Report discusses the nature of arbitration and
highlights the principal issues to be resolved in this report. It draws
heavily on the 1988 discussion paper.
8 Chapter III discusses the origins and nature of the UNCITRAL
Model Law, and its international reception to date. As the preparatory
materials relating to the Model Law will be of assistance on some points
of interpretation of our proposed statute and may not be readily accessible, we have reproduced in Appendix D
• the Analytical Commentary on a draft of the Model Law prepared by the UNCITRAL Secretariat, and
• the report of UNCITRAL on the debate and adoption of the
Model Law at its 18th Session in June 1985.
9 Chapter IV reviews the use of the UNCITRAL Model Law in
domestic arbitrations. It includes a discussion of the existence and
scope of any right of appeal to a court against an arbitral award, perhaps
the most contentious issue in arbitration reform.
10 Chapter V discusses two areas where legislation provides for "arbitration" even in the absence of an agreement between the parties: references by a court; and references under an enactment. Appendix E lists
statutes which provide for the arbitration of disputes arising out of
them.
11 Chapter VI indicates how the proposed legislation will give effect to
the various treaties relating to arbitration to which New Zealand is
party. The treaties concern the binding effect of arbitration agreements,
the recognition and enforcement of arbitral awards, and the arbitration
of investment disputes between States and foreign investors.
12 Chapter VII sets out the provisions of our draft Act with a commentary on each: the sections of the Act itself; the articles of the First
4

Schedule (essentially the Model Law); the clauses of the Second Schedule (supplementary provisions principally for domestic arbitration); and
the amendments to other enactments in the Fourth Schedule. The table
in Appendix F relates the proposed statute to the existing legislation.

THE TEXT OF THE RECOMMENDED DRAFT ACT
13 The text of the new draft Act, which incorporates the Law Commission's recommendations for arbitration law reform, follows:
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ARBITRATION ACT 199Assented to on [
Comes into force on [
The Parliament of New Zealand enacts the Arbitration Act 199-.

1 Purposes
The purposes of this Act are
(a) to encourage the use of arbitration as an agreed method of
resolving commercial and other disputes;
(b) to promote international consistency of arbitral regimes
based on the Model Law on International Commercial Arbitration adopted by the United Nations Commission on International Trade Law on 21 June 1985;
(c) to promote consistency between the international and domestic arbitral regimes in New Zealand;
(d) to redefine and clarify the limits of judicial review of the
arbitral process and of arbitral awards;
(e) to facilitate the recognition and enforcement of arbitration
agreements and arbitral awards; and
(f) by so doing, to give effect to the obligations of the Government of New Zealand under the Protocol on Arbitration
Clauses (1923), the Convention on the Execution of Foreign
Arbitral Awards (1927) and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958) (the
English texts of which are set out in Schedule 3).
2 Entry into force

This Act comes into force on -- 199-.

3 Crown to be bound
This Act binds the Crown.

9

4 Definitions
In this Act
arbitral tribunal means a sole arbitrator or a panel of arbitrators;
arbitration means any arbitration whether or not administered by a
permanent arbitral institution;
arbitration agreement means an agreement by the parties to submit to
arbitration all or certain disputes which have arisen or which may
arise between them in respect of a defined legal relationship, whether
contractual or not;
award means a decision of the arbitral tribunal on the substance of
the dispute and includes any interim, interlocutory or partial award;
party means a party to an arbitration agreement, or, in any case
where an arbitration does not involve all of the parties to the arbitration agreement, means a party to the arbitration.

S Interpretation
The material to which an arbitral tribunal or a court may refer in
interpreting this Act includes the documents relating to the Model
Law referred to in section 1(b) and originating from the United
Nations Commission on International Trade Law, or its working
group for the preparation of the Model Law.
6 Rules governing arbitration
(I) If the place of arbitration is in New Zealand, the arbitration is
governed
(a) by the provisions of Schedule 1, and
(b) by those provisions of Schedule 2 (if any) which apply to
that arbitration under subsection (2).
(2) A provision of Schedule 2 applies
(a) to an arbitration referred to in subsection (I) which
(i) is an international arbitration as defined in article
1(3) of Schedule 1, or
10

(ii) is covered by the provisions of the Protocol on Arbi-

tration Clauses (1923) or the Convention on the Execution of Foreign Arbitral Awards (1927), or both,
only if the parties so agree, and
(b) to every other arbitration referred to in subsection (1),

unless the parties agree otherwise.
(3) If the place of arbitration is not in New Zealand, or is still to be
agreed or determined, that arbitration is governed·by the provisions
of articles 8, 9, 11(6), 35 and 36 of Schedule 1, so far as those
provisions are applicable in the circumstances.
7 Arbitration under other enactments

(1) Nothing in section 6 affects any other enactment providing that
any arbitration is governed, in whole or in part, by provisions other
than those of Schedule 1 and, to the extent that they would otherwise
apply, those of Schedule 2.
(2) No agreement of the parties under section 6(2) shall be of any
effect if it is inconsistent with any enactment referred to in subsection
(1).

(3) For the purposes of applying the provisions of Schedule 1 and
Schedule 2 (so far as those provisions are applicable) to the arbitration of any question required by any other enactment to be determined by arbitration, those provisions shall be read as if
(a) that other enactment were an arbitration agreement,
(b) the arbitration were under an arbitration agreement, and

(c) the parties to the dispute were parties to an arbitration
agreement,
subject, however, to the provisions of that enactment.
8 Arbitrability of disputes

(1) Any dispute which the parties have agreed to submit to arbitration under an arbitration agreement may be determined by arbitration unless the arbitration agreement is contrary to public policy or,
under any other law, such a dispute is not capable of determination
by arbitration.
11

(2) The fact that an enactment confers jurisdiction in respect of any
matter on the High Court or a District Court but does not refer to the
determination of that matter by arbitration does not, of itself, indicate that a dispute about that matter is not capable of determination
by arbitration.
9 Consumer arbitration agreements
(1) Where
(a) a contract contains an arbitration agreement, and
(b) a person enters into that contract as a consumer,

the arbitration agreement is enforceable against the consumer only if
the consumer, by separate written agreement, certifies that, having
read and understood the arbitration agreement, the consumer agrees
to be bound by it.
(2) For the purposes of this section, a person enters into a contract
as a consumer if
(a) that person enters into the contract otherwise than in
trade, and
(b) the other party to the contract enters into that contract in
trade.
(3) Nothing in subsection (1) applies to a contract that is not governed by the law of New Zealand.
(4) For the purposes of article 4 of Schedule 1, subsection (1) shall
be treated as if it were a requirement of the arbitration agreement.
(S) Unless a party who is a consumer has, under article 40fSchedule 1, waived the right to object to non-compliance with subsection
(1), an arbitration agreement which is not enforceable by reason of
non-compliance with subsection (1) shall be treated as inoperative for
the purposes of article 8( 1) of Schedule 1 and as not valid under the
law of New Zealand for the purposes of articles 16(1), 34(2)(a)(i) and
36(I)(a)(i) of Schedule 1.

10 Powers of arbitral tribunal in deciding disputes
(1) Without prejudice to the application of article 28 of Schedule 1,
an arbitral tribunal, in deciding the dispute that is the subject of the
arbitral proceedings,
12

(a) may award any remedy or relief that could have been
ordered by the High Court if the dispute had been the
subject of civil proceedings in that court;
(b) may award interest on the whole or any part of any sum
which
(i) is awarded to any party, for the whole or any part of
the period up to the date of the award, or
(ii)

is in issue in the arbitral proceedings but is paid
before the date of the award, for the whole or any
part of the period up to the date of payment.

(2) Nothing in this section affects the application of section 8 or of
article 34(2)(b) or article 36(1)(b) of Schedule 1.
11 Liability of arbitrators
An arbitrator is not liable for negligence in respect of anything done
or omitted to be done in the capacity of arbitrator, but is liable for
fraud in respect of anything done or omitted to be done in that
capacity.
12 Certificates concerning parties to the Conventions
A certificate purporting to be signed by the Secretary of External
Relations and Trade, or a Deputy Secretary of External Relations and
Trade, that, at the time specified in the certificate, any country had
signed and ratified or had denounced, or had taken any other treaty
action under, the Protocol on Arbitration Clauses (1923) or the Convention on the Execution of Foreign Arbitral Awards (1927) in
respect of the territory specified in the certificate is presumptive
evidence of the facts stated.
13 Repeals and amendments
(1) The Arbitration Act 1908 and the Arbitration (Foreign Agreements and Awards) Act 1982 are repealed.
(2) The Acts specified in Schedule 4 are amended in the manner
indicated in that Schedule.
13

14 Transitional provisions
(1) Subject to subsection (2)

(a) this Act applies to every arbitration agreement, whether
made before or after the commencement of this Act, and
to every arbitration under such an agreement, and
(b) a reference in an arbitration agreement to the Arbitration
Act 1908, or to a provision of that Act, shall be construed
as a reference to this Act, or to any corresponding provision of this Act.
(2) Where the arbitral proceedings were commenced before the
commencement of this Act, the law governing the arbitration agreement and the arbitration shall be the law which would have applied if
this Act had not been passed.
(3) For the purposes of this section, arbitral proceedings are to be
taken as having commenced on the date of the receipt by the respondent of a request for the dispute to be referred to arbitration, or,
where the parties have agreed that any other date is to be taken as the
date of commencement of the arbitral proceedings, then on that date.
(4) This Act applies to every arbitral award, whether made before or
after the commencement of this Act.
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SCHEDULE 1
RULES GOVERNING ARBITRATION GENERALLY
Sections 6, 7
[The provisions of this Schedule correspond, for the most part, to the
provisions of the Model Law on International Commercial Arbitration adopted by the United Nations Commission on International
Trade Law on 21 June 1985, and approved by the General Assembly
of the United Nations on 11 December 1985 (General Assembly
Resolution 40172). Certain changes have been made to amend or
supplement the provisions of the Model Law in its application to
New Zealand. The original numbering of the articles of the Model
Law and their paragraphs has been retained.]

CHAPTER I-GENERAL PROVISIONS
1 Scope of application

(1) This Schedule applies as provided in sections 6 and 7.
(2)

(deleted)

(3) An arbitration is international if
(a) the parties to an arbitration agreement have, at the time of
the conclusion of that agreement, their places of business
in different States; or
(b) one of the following places is situated outside the State in

which the parties have their places of business:
(i) the place of arbitration if determined in, or pursuant
to, the arbitration agreement;
(ii) any place where a substantial part of the obligations
of any commercial or other relationship is to be performed or the place with which the subject-matter of
the dispute is most closely connected; or
(c) the parties have expressly agreed that the subject-matter of
the arbitration agreement relates to more than one
country.
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(4) For the purposes of paragraph (3)
(a) if a party has more than one place of business, the place of
business is that which has the closest relationship to the
arbitration agreement;
(b) if a party does not have a place of business, reference is to
be made to that party's habitual residence.
2 Definitions and rules of interpretation

For the purposes of this Schedule
(a) arbitration, arbitration agreement, arbitral tribunal and
award have the meanings assigned to those terms by
section 4;
(b) court means a body or organ of the judicial system of a
State;
(c) where a provision of this Schedule, except article 28,
leaves the parties free to determine a certain issue, such
freedom includes the right of the parties to authorize a
third party, including an institution, to make that
determination;
(d) where a provision of this Schedule refers to the fact that
the parties have agreed or that they may agree or in any
other way refers to an agreement of the parties, such agreement includes any arbitration rules referred to in that
agreement;
(e) where a provision of this Schedule, other than in articles
25 (a) and 32(2)(a), refers to a claim, it also applies to a
counter-claim, and where it refers to a defence, it also
applies to a defence to such counter-claim;
(f)

article headings are for reference purposes only and are not
to be used for purposes of interpretation.

3 Receipt of written communications
(1) Unless otherwise agreed by the parties
(a) any written communication is deemed to have been
received if it is delivered to the addressee personally or if it
is delivered at the addressee's place of business, habitual
residence or mailing address; if none of these can be found
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after making a reasonable inquiry, a written communication is deemed to have been received if it is sent to the
addressee's last known place of business, habitual residence or mailing address by registered letter or any other
means which provides a record of the attempt to deliver it;
(b) the communication is deemed to have been received on
the day it is so delivered.

(2) The provisions of this article do not apply to communications in
court proceedings.
4 Waiver of right to object
A party who knows that any provision of this Schedule from which
the parties may derogate or any requirement under the arbitration
agreement has not been complied with and yet proceeds with the
arbitration without stating that party's objection to such non-compliance without undue delay or, if a time-limit is provided therefor,
within such period of time, shall be deemed to have waived the right
to object.
S Extent of conrt intervention
In matters governed by this Schedule, no court shall intervene except
where so provided in this Schedule.
6 Conrt or other authority for certain functions of arbitration
assistance and supervision
Any court having jurisdiction may perform any function conferred
on a court by these articles, except where the article provides that the
function shall be performed by a specified court or courts.

CHAPTER II-ARBITRATION AGREEMENT
7 Form of arbitration agreement
(1) An arbitration agreement may be made orally or in writing.
Subject to section 9, an arbitration agreement may be in the form of
an arbitration clause in a contract or in the form of a separate
agreement.
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(2) A reference in a contract to a document containing an arbitration clause constitutes an arbitration agreement provided that the
reference is such as to make that clause part of the contract.
8 Arbitration agreement and substantive claim before court
(1) A court before which proceedings are brought in a matter which
is the subject of an arbitration agreement shall, if a party so requests
not later than when submitting that party's first statement on the
substance of the dispute, stay those proceedings and refer the parties
to arbitration unless it finds that the agreement is null and void,
inoperative or incapable of being performed, or that there is not in
fact any dispute between the parties with regard to the matters agreed
to be referred.
(2) Where proceedings referred to in paragraph (l) have been
brought, arbitral proceedings may nevertheless be commenced or
continued, and an award may be made, while the issue is pending
before the court.
9 Arbitration agreement and interim measures by court
(1) It is not incompatible with an arbitration agreement for a party
to request, before or during arbitral proceedings, from a court an
interim measure of protection and for a court to grant such measure.
(2) For the purposes of paragraph (1), the High Court or a District
Court shall have the same power as it has for the purposes of proceedings before that court to make
(a) orders for the preservation, interim custody or sale of any
goods which are the subject-matter of the dispute; or
(b) an order securing the amount in dispute; or

(c) an order appointing a receiver; or
(d) any other orders to ensure that any award which may be
made in the arbitral proceedings is not rendered ineffectual by the dissipation of assets by the other party; or
(e) an interim injunction or other interim order.
(3) Where a party applies to a court for an interim injunction or
other interim order and an arbitral tribunal has already ruled on any
matter relevant to the application, the court shall treat the ruling or
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any finding of fact made in the course of the ruling as conclusive for
the purposes of the application.

CHAPTER Ill-COMPOSITION OF ARBITRAL TRIBUNAL
10 Number of arbitrators
(1) The parties are free to determine the number of arbitrators.
(2) Failing such determination,
(a) in the case of international arbitration the number of arbitrators shall be three;
(b) in every other case the number of arbitrators shall be one.

11 Appointment of arbitrators
(1) No person shall be precluded by reason of that person's nationality from acting as an arbitrator, unless otherwise agreed by the
parties.
(2) The parties are free to agree on a procedure of appointing the
arbitrator or arbitrators, subject to the provisions of paragraphs (4)
and (5).
(3) Failing such agreement,
(a) in an arbitration with three arbitrators, each party shall
appoint one arbitrator, and the two arbitrators thus
appointed shall appoint the third arbitrator; if a party fails
to appoint the arbitrator within thirty days of receipt of a
request to do so from the other party, or if the two arbitrators fail to agree on the third arbitrator within thirty days
of their appointment, the appointment shall be made,
upon request of a party, by the High Court;
(b) in an arbitration with a sole arbitrator, if the parties are

unable to agree on the arbitrator, that arbitrator shall be
appointed, upon request of a party, by the High Court.
(4) Where, under an appointment procedure agreed upon by the
parties,
(a) a party fails to act as required under such procedure, or
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(b) the parties, or two arbitrators, are unable to reach an
agreement expected of them under such procedure, or

(c) a third party, including an institution, fails to perform any
function entrusted to it under such procedure,
any party may request the High Court to take the necessary measure,
unless the agreement on the appointment procedure provides other
means for securing the appointment.
(5) A decision on a matter entrusted by paragraphs (3), (4) or (6) to
the High Court shall be subject to no appeal. The court, in
appointing an arbitrator, shall have due regard to any qualifications
required of the arbitrator by the agreement of the parties and to such
considerations as are likely to secure the appointment of an independent and impartial arbitrator and, in the case of a sole or third
arbitrator, shall, in the case of an international arbitration, take into
account as well the advisability of appointing an arbitrator of a
nationality other than those of the parties.
(6) In an international arbitration where
(a) the place of the arbitration has not been agreed, or
(b) the parties have agreed to an arbitration with two, or four
or more,arbitrators,

and no procedure for the appointment of arbitrators has been agreed
upon, the High Court may, upon request of a party, appoint the
requisite number of arbitrators, having due regard to the matters
referred to in paragraph (5).
12 Grounds for challenge
(1) A person who is approached in connection with that person's
possible appointment as an arbitrator shall disclose any circumstances likely to give rise to justifiable doubts as to that person's
impartiality or independence. An arbitrator, from the time of
appointment and throughout the arbitral proceedings, shall without
delay disclose any such circumstances to the parties unless they have
already been informed of them by that arbitrator.
(2) An arbitrator may be challenged only if circumstances exist that
give rise to justifiable doubts as to that arbitrator's impartiality or
independence, or if that arbitrator does not possess qualifications
agreed to by the parties. A party may challenge an arbi~rator
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appointed by that party, or in whose appointment that party has
participated, only for reasons of which that party becomes aware
after the appointment has been made.

13 CbaIlenge procedure
(1) The parties are free to agree on a procedure for challenging an
arbitrator, subject to the provisions of paragraph (3).

(2) Failing such agreement, a party who intends to challenge an
arbitrator shall, within fifteen days after becoming aware of the constitution of the arbitral tribunal or after becoming aware of any
circumstance referred to in article 12(2), send a written statement of
the reasons for the challenge to the arbitral tribunal. Unless the
challenged arbitrator withdraws from office or the other party agrees
to the challenge, the arbitral tribunal shall decide on the challenge.
(3) If a challenge under any procedure agreed upon by the parties or
under the procedure of paragraph (2) is not successful, the challenging party may request, within thirty days after having received notice
of the decision rejecting the challenge, the High Court to decide on
the challenge, which decision shall be subject to no appeal; while such
a request is pending, the arbitral tribunal, including the challenged
arbitrator, may continue the arbitral proceedings and make an award.

14 Failure or impossibility to act
(1) If an arbitrator becomes de jure or de facto (in law or in fact)
unable to perform the functions of that office or for other reasons fails
to act without undue delay, that arbitrator's mandate terminates on
withdrawal from office or if the parties agree on the termination.
Otherwise, if a controversy remains concerning any of those grounds,
any party may request the High Court to decide on the termination of
the mandate, which decision shall be subject to no appeal.

-

(2) If, under this article or article 13(2), an arbitrator withdraws
from office or a party agrees to the termination of the mandate of an
arbitrator, this does not imply acceptance of the validity of any
ground referred to in this article or article 12(2).
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15 Appointment of substitute arbitrator
(1) Where the mandate of an arbitrator terminates under article 13
or 14 or because of withdrawal from office for any other reason or
because of the revocation of that arbitrator's mandate by agreement
of the parties or in any other case of termination of that mandate, a
substitute arbitrator shall be appointed according to the rules that
were applicable to the appointment of the arbitrator being replaced.
(2) Unless otherwise agreed by the parties,
(a) where the sole or the presiding arbitrator is replaced, any
hearings previously held shall be repeated, and
(b) where an arbitrator, other than a sole or a presiding arbitrator is replaced, any hearings previously held may be
repeated at the discretion of the arbitral tribunal.
(3) Unless otherwise agreed by the parties, an order or ruling of the
arbitral tribunal made prior to the replacement of an arbitrator under
this article is not invalid solely because there has been a change in the
composition of the arbitral tribunal.

CHAPTER IV-JURISDICTION OF ARBITRAL TRIBUNAL
16 Competence of arbitral tribunal to mle on its jurisdiction
(1) The arbitral tribunal may rule on its own jurisdiction, including
any objections with respect to the existence or validity of the arbitration agreement. For that purpose, an arbitration clause which forms
part of a contract shall be treated as an agreement independent of the
other terms of the contract. A decision by the arbitral tribunal that
the contract is null and void shall not entail ipso jure (necessarily) the
invalidity of the arbitration clause.
(2) A plea that the arbitral tribunal does not have jurisdiction shall
be raised not later than the submission of the statement of defence. A
party is not precluded from raising such a plea by the fact that that
party has appointed, or participated in the appointment of, an arbitrator. A plea that the arbitral tribunal is exceeding the scope of its
authority shall be raised as soon as the matter alleged to be beyond
the scope of its authority is raised during the arbitral proceedings.
The arbitral tribunal may, in either case, admit a later plea if it
considers the delay justified.
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(3) The arbitral tribunal may rule on a plea referred to in paragraph (2) either as a preliminary question or in an award on the
merits. If the arbitral tribunal rules on such a plea as a preliminary
question, any party may request, within thirty days after having
received notice of that ruling, the High Court to decide the matter,
which decision shall be subject to no appeal; while such a request is
pending, the arbitral tribunal may continue the arbitral proceedings
and make an award.
17 Power of arbitral tribunal to order interim measures
(1) Unless otherwise agreed by the parties, the arbitral tribunal
may, at the request of a party, order any party to take such interim
measure of protection as the arbitral tribunal may consider necessary
in respect of the subject-matter of the dispute. The arbitral tribunal
may require any party to provide appropriate security in connection
with such measure.
(2) Unless otherwise agreed by the parties, articles 35 and 36 apply
to orders made by an arbitral tribunal under article 17 as if a reference in those articles to an award were a reference to such an order.

CHAPTER V-CONDUCT OF ARBITRAL PROCEEDINGS
18 Equal treatment of parties
The parties shall be treated with equality and each party shall be
given a full opportunity of presenting that party's case.
19 Determination of rules of procedure
(1) Subject to the provisions of this Schedule, the parties are free to
agree on the procedure to be followed by the arbitral tribunal in
conducting the proceedings.
(2) Failing such agreement, the arbitral tribunal may, subject to the
provisions of this Schedule, conduct the arbitration in such manner
as it considers appropriate. The power conferred upon the arbitral
tribunal includes the power to determine the admissibility, relevance,
materiality and weight of any evidence.
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(3) Every witness giving evidence, and every counsel or expert or
other person appearing before an arbitral tribunal, shall have the
same privileges and immunities as witnesses and counsel in proceedings before a court.
20 Place of arbitration
(1) The parties are free to agree on the place of arbitration. Failing
such agreement, the place of arbitration shall be determined by the
arbitral tribunal having regard to the circumstances of the case,
including the convenience of the parties.
(2) Notwithstanding the provisions of paragraph (1), the arbitral
tribunal may, unless otherwise agreed by the parties, meet at any
place it considers appropriate for consultation among its members,
for hearing witnesses, experts or the parties, or for inspection of
goods, other property or documents.
21 Commencement of arbitral proceedings
Unless otherwise agreed by the parties, the arbitral proceedings in
respect of a particular dispute commence on the date on which a
request for that dispute to be referred to arbitration is received by the
respondent.
22 Language
(1) The parties are free to agree on the language or languages to be
used in the arbitral proceedings. Failing such agreement, the arbitral
tribunal shall determine the language or languages to be used in the
proceedings. This agreement or determination, unless otherwise
specified, shall apply to any written statement by a party, any hearing
and any award, decision or other communication by the arbitral
tribunal.
(2) The arbitral tribunal may order that any documentary evidence
shall be accompanied by a translation into the language or languages
agreed upon by the parties or determined by the arbitral tribunal.
23 Statements of claim and defence
(1) Within the period oftime agreed by the parties or determined by
the arbitral tribunal, the claimant shall state the facts supporting the
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claim, the points at issue and the relief or remedy sought, and the
respondent shall state the defence in respect of these particulars,
unless the parties have otherwise agreed as to the required elements
of such statements. The parties may submit with their statements all
documents they consider to be relevant or may add a reference to the
documents or other evidence they will submit.
(2) Unless otherwise agreed by the parties, either party may amend
or supplement the claim or defence during the course of the arbitral
proceedings, unless the arbitral tribunal considers it inappropriate to
allow such amendment having regard to the delay in making it.
24 Hearings and written ·proceedings
(1) Subject to any contrary agreement by the parties, the arbitral
tribunal shall decide whether to hold oral hearings for the presentation of evidence or for oral argument, or whether the proceedings
shall be conducted on the basis of documents and other materials.
However, unless the parties have agreed that no hearings shall be
held, the arbitral tribunal shall hold such hearings at an appropriate
stage of the proceedings, if so requested by a party.
(2) The parties shall be given sufficient advance notice of any hearing and of any meeting of the arbitral tribunal for the purposes of
inspection of goods, other property or documents.
(3) All statements, documents or other information supplied to the
arbitral tribunal by one party shall be communicated to the other
party. Also any expert report or evidentiary document on which the
arbitral tribunal may rely in making its decision shall be communi.
cated to the parties.
(4) At any hearing or any meeting of the arbitral tribunal of which
notice is required to be given under paragraph (2), or in any proceedings conducted on the basis of documents or other materials, the
parties may appear or act in person or may be represented by any
other person of their choice.
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25 Default of a party
Unless otherwise agreed by the parties, if, without showing sufficient
cause,
(a) the claimant fails to communicate the statement of claim
in accordance with article 23( 1), the arbitral tribunal shall
terminate the proceedings;
(b) the respondent fails to communicate the statement of
defence in accordance with article 23( 1), the arbitral tribunal shall continue the proceedings without treating such
failure in itself as an admission of the claimant's
allegations;
(c)

any party fails to appear at a hearing or to produce documentary evidence, the arbitral tribunal may continue the
proceedings and make the award on the evidence before it;

(d) the claimant fails to prosecute the claim, the arbitral tribunal may make an award dismissing the claim or give directions, with or without conditions, for the speedy
determination of the claim.
26 Expert appointed by arbitral tribunal
(1) Unless otherwise agreed by the parties, the arbitral tribunal
(a) may appoint one or more experts to report to it on specific
issues to be determined by the arbitral tribunal;
(b) may require a party to give the expert any relevant information or to produce, or to provide access to, any relevant
documents, goods or other property for the expert's
inspection.

(2) Unless otherwise agreed by the parties, if a party so requests or
if the arbitral tribunal considers it necessary, the expert shall, after
delivery of a written or oral report, participate in a hearing where the
parties have the opportunity to put questions and to present expert
witnesses in order to testifY on the points at issue.
27 Court assistance in taking evidence
(1) The arbitral tribunal or a party with the approval of the arbitral
tribunal may request from the court assistance in taking evidence.
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The court may execute the request within its competence and according to its rules on taking evidence.
(2) For the purposes of paragraph (1),
(a) the High Court may make an order of subpoena or a District Court may issue a witness summons to compel the
attendance of a witness before an arbitral tribunal to give
evidence or produce documents;
(b) the High Court or a District Court may order any witness
to submit to examination on oath or affirmation before the
arbitral trib~al, or before an officer of the court or any
other person for the use of the arbitral tribunal;
(c) the High Court or a District Court shall have, for the
purpose of the arbitral proceedings, the same power as it
has for the purpose of proceedings before that court to
make an order for
(i) the discovery of documents and interrogatories;
(ii) the issue of a commission or request for the taking of
evidence out of the jurisdiction;
(iii) the detention, preservation or inspection of any property or thing which is in issue in the arbitral proceedings and authorizing for any of those purposes any
person to enter upon any land or building in the
possession of a party, or authorising any sample to be
taken or any observation to be made or experiment
to be tried which may be necessary or expedient for
the purpose of obtaining full information or
evidence.

CHAPTER VI-MAKING OF AWARD AND TERMINATION
OF PROCEEDINGS
28 Rules applicable to substance of dispute
(1) The arbitral tribunal shall decide the dispute in accordance with
such rules of law as are chosen by the parties as applicable to the
substance of the dispute. Any designation of the law or legal system
of a given State shall be construed, unless otherwise expressed, as
directly referring to the substantive law of that State and not to its
conflict of laws rules.
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(2) Failing any designation by the parties, the arbitral tribunal shall
apply the law determined by the conflict of laws rules which it considers applicable.
(3) The arbitral tribunal shall decide ex aequo et bono or as amiable
compositeur (according to considerations of general justice and fairness) only if the parties have expressly authorised it to do so.
(4) In all cases, the arbitral tribunal shall decide in accordance with
the terms of any contract and shall take into account any usages of
the trade applicable to the transaction.
29 Decision-making by panel of arbitrators
In arbitral proceedings with more than one arbitrator, any decision of
the arbitral tribunal shall be made, unless otherwise agreed by the
parties, by a majority of all its members. However, questions of
procedure may be decided by a presiding arbitrator, if so authorised
by the parties or all members of the arbitral tribunal.
30 Settlement
(1) If, during arbitral proceedings, the parties settle the dispute, the
arbitral tribunal shall terminate the proceedings and, if requested by
the parties and not objected to by the arbitral tribunal, record the
settlement in the form of an arbitral award on agreed terms.
(2) An award on agreed terms shall be made in accordance with the
provisions of article 31 and shall state that it is an award. Such an
award has the same status and effect as any other award on the merits
of the case.
31 Form and contents of award
(1) The award shall be made in writing and shall be signed by the
arbitrator or arbitrators. In arbitral proceedings with more than one
arbitrator, the signatures of the majority of all members of the arbitral tribunal shall suffice, provided that the reason for any omitted
signature is stated.
(2) The award shall state the reasons upon which it is based, unless
the parties have agreed that no reasons are to be given or the award is
an award on agreed terms under article 30.
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(3) The award shall state its date and the place of arbitration as
determined in accordance with article 20(1). The award shall be
deemed to have been made at that place.
(4) After the award is made, a copy signed by the arbitrators in
accordance with paragraph (1) shall be delivered to each party.
(5) Unless the arbitration agreement otherwise provides, or the
award otherwise directs, a sum directed to be paid by an award shall
carry interest as from the date of the award and at the same rate as a
judgment debt.
32 Termination of proceedings
(1) The arbitral proceedings are terminated by the final award or by
an order of the arbitral tribunal in accordance with paragraph (2).
(2) The arbitral tribunal shall issue an order for the termination of
the arbitral proceedings when
(a) the claimant withdraws the claim, unless the respondent
objects thereto and the arbitral tribunal recognizes a legitimate interest on the respondent's part in obtaining a final
settlement of the dispute;
(b) the parties agree on the termination

fJl the proceedings;

--'

(c) the arbitral tribunal finds that the continuation of the proceedings has for any other reason become unnecessary or
impossible.
(3) The mandate of the arbitral tribunal terminates with the termination of the arbitral proceedings, subject to the provisions of articles
33 and 34(4).
(4) Unless otherwise agreed by the parties, the death of a party does
not terminate the arbitral proceedings or the authority of the arbitral
tribunal.
(5) Paragraph (4) does not affect any rule oflaw or enactment under
which the death of a person extinguishes a cause of action.
33 Correction and interpretation of award; additional award
(1) Within thirty days of receipt of the award, unless another period
of time has been agreed upon by the parties,

29

(a) a party, with notice to the other party, may request the
arbitral tribunal to correct in the award any errors in computation, any clerical or typographical errors or any errors
of similar nature;
(b) if so agreed by the parties, a party, with notice to the other
party, may request the arbitral tribunal to give an interpretation of a specific point or part of the. award.

If the arbitral tribunal considers the request to be justified, it shall
make the correction or give the interpretation within thirty days of
receipt of the request. The interpretation shall form part of the
award.
(2) The arbitral tribunal may correct any error of the type referred
to in paragraph (l)(a) on its own initiative within thirty days of the
date of the award.
(3) Unless otherwise agreed by the parties, a party, with notice to
the other party, may request, within thirty days of receipt of the
award, the arbitral tribunal to make an additional award as to claims
presented in the arbitral proceedings but omitted from the award. If
the arbitral tribunal considers the request to be justified, it shall make
the additional award within sixty days.\.,'....

(4) The arbitral tnlrunal may extend, if necessary, the period of
time within which it shall make a correction, interpretation or an
additional award under paragraphs (1) or (3).

(5) The provisions of article 31 shall apply to a correction or interpretation of the award or to an additional award.

CHAPTER VII-RECOURSE AGAINST AWARD
34 Application for setting aside as exclusive recourse against
arbitral award
(1) Recourse to a court against an arbitral award may be made only
by an application for setting aside in accordance with paragraphs (2)
and (3).
(2) An arbitral award may be set aside by the High Court only if
(a) the party making the application furnishes proof that
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(i) a party to the arbitration agreement was under some

incapacity; or the said agreement is not valid under
the law to which the parties have subjected it or,
failing any indication on that question, under the law
of New Zealand; or
(ii) the party making the application was not given

proper notice of the appointment of an arbitrator or
·ofthe arbitral proceedings or was otherwise unable to
present that party's case; or
(ill) the award deals with· a dispute not contemplated by

or not falling within the terms of the submission to
arbitration, or contains decisions on matters beyond
the scope of the submission to arbitration, provided
that, if the decisions on matters submitted to arbitration can be separated from those not so submitted,
only that part of the award which contains decisions
on matters not submitted to arbitration may be set
aside; or
(iv) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless such agreement was in
conflict with a provision of this Schedule from which
the parties cannot derogate, or, failing such agreement, was not in accordance with this Schedule; or
(b) the High Court finds that

(i) the subject-matter of the dispute is not capable of
settlement by arbitration under the law of New
Zealand; or
(ii) the award is in conflict with the public policy of New
Zealand.
(3) An application for setting aside may not be made after three
months have elapsed from the date on which the party making that
application had received the award or, if a request had been made
under article 33, from the date on which that request had been disposed of by the arbitral tribunal. This paragraph does not apply to an
application for setting aside on the ground that the award was
induced or affected by fraud or corruption.
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(4) The High Court, when asked to set aside an award, may, where
appropriate and so requested by a party, suspend the setting aside
proceedings for a period of time determined by it in order to give the
arbitral tribunal an opportunity to resume the arbitral proceedings or
to take such other action as in the arbitral tribunal's opinion will
eliminate the grounds for setting aside.
(5) Where an application is made to set aside an award, the High
Court may order that any money made payable by the award shall be
brought into Court or otherwise secured pending the determination
of the application.
(6) For the avoidance of doubt, and without limiting the generality
of paragraph (2)(b)(ii), it is declared that an award is in conflict with
the public policy of New Zealand if
(a) the making of the award was induced or affected by fraud
or corruption; or
(b) a breach of the rules of natural justice occurred in connection with the making of the award.

CHAPTER VIII-RECOGNITION AND ENFORCEMENT OF
AWARDS
35

Recognition and enforcement

(1 J An arbitral, award, irrespective of the country in which it was
made, shall be recognized as binding and, upon application in writing
to the High Court, shall be enforced by entry as a judgment in terms
of the award, or by action, subject to the provisions of this article
and of article 36.
(2) The party relying on an award or applying for its enforcement
shall supply the duly authenticated original award or a duly certified
copy, and, if recorded in writing, the original arbitration agreement
or a duly certified copy. If the award or agreement is not made in the
English language, the party shall supply a duly certified translation
into the English language.
36 Gronnds for refusing recognition or enforcement
(1) Recognition or enforcement of an arbitral award, irrespective of
the country in which it was made, may be refused only
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(a) at the request of the party against whom it is invoked, if
that party furnishes to the court where recognition or
enforcement is sought proof that
(i) a party to the arbitration agreement was under some
incapacity; or the said agreement is not valid under
the law to which the parties have subjected it or,
failing any indication on that question, under the
law of the country where the award was made; or
(ii) the party against whom the award is invoked was not

given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise
unable to present that party's case; or
(iii) the award deals with a dispute not contemplated by

or not falling within the terms of the submission to
arbitration, or it contains decisions on matters
beyond the scope of the submission to arbitration,
provided that, if the decisions on matters submitted
to arbitration can be separated from those not so
submitted, that part of the award which contains
decisions on matters submitted to arbitration may be
recognized and enforced; or
(iv) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties or, failing such agreement, was
not in accordance with the law of the country where
the arbitration took place; or
(v) the award has not yet become binding on the parties
or has been set aside or suspended by a court of the
country in which, or under the law of which, that
award was made; or
(b)

if the court finds that
(i) the subject-matter of the dispute is not capable of
settlement by arbitration under the law of New
Zealand; or
(ii) the recognition or enforcement of the award would
be contrary to the public policy of New Zealand.

(2) If an application for setting aside or suspension of an award has
been made to a court referred to in paragraph (l)(a)(v) the court
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where recognition or enforcement is sought may, if it considers it
proper, adjourn its decision and may also, on the application of the
party claiming recognition or enforcement of the award, order the
other party to provide appropriate security.
(3) For the avoidance of doubt, and without limiting the generality
of paragraph (1)(b)(ii), it is declared that an award is contrary to the
public policy of New Zealand if
(a) the making of the award was induced or affected by fraud
or corruption; or
(b) a breach of the rules of natural justice occurred in connection with the making of the award.
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SCHEDULE 2
ADDITIONAL OPTIONAL RULES GOVERNING
ARBITRATION
Sections 6, 7
1 Default appointment of arbitrators
(1) For the purposes of article 11 of Schedule 1, the parties shall be
taken as having agreed on the procedure for appointing the arbitrator
or arbitrators set out in subclauses (2) to (5), unless the parties agree
otherwise.
(2) In an arbitration with three arbitrators, each party shall appoint
one arbitrator, and the two arbitrators thus appointed shall appoint
the third arbitrator.
(3) In an arbitration with a sole arbitrator, the parties shall agree on
the person to be appointed as arbitrator.
(4) Where, under paragraph (2) or paragraph (3), or any other
appointment procedure agreed upon by the parties,
(a) a party fails to act as required under such procedure, or
(b) the parties, or two arbitrators, are unable to reach an
agreement expected of them under such procedure, or
(c) a third party, including an institution, fails to perform any
function entrusted to it under such procedure,
any party may, by written communication delivered to every such
party, arbitrator or third party, specify the details of that person's
default and· propose that, if that default is not remedied within the
period specified in the communication (being not less than 7 days
after the date on which the communication is received by all of the
persons to whom it is delivered), a person named in the communication shall be appointed to such vacant office of arbitrator as is specified in the communication, or the arbitral tribunal shall consist only
of the person or persons who have already been appointed to the
office of arbitrator.
(5) If the default specified in the communication is not remedied
within the period specified in the communication,
(a) the proposal made in the communication shall take effect
as part of the arbitration agreement on the day after the
expiration of that period; and
35

(b) the arbitration agreement shall be read with all necessary

modifications accordingly.
2 Consolidation of arbitral proceedings
(1) This subclause applies to arbitral proceedings all of which have
the same arbitral tribunal:
(a) the arbitral tribunal may, on the application of at least one
party in each of the arbitral proceedings, order
(i) those proceedings to be consolidated on such terms
as the arbitral tribunal thinks just;
(ii) those proceedings to be heard at the same time, or

one immediately after the other; or
(iii) any of those proceedings to be stayed until after the
determination of any other of them;
(b) if an application has been made to the arbitral tribunal
under paragraph (a), and the arbitral tribunal refuses or
fails to make an order under that paragraph, the High
Court may, on application by a party in any of the proceedings, make any such order as could have been made by
the arbitral tribunal.
(2) This subclause applies to arbitral proceedings not all of which
have the same arbitral tribunal:
(a) the arbitral tribunal for any.one ofthe arbitral proceedings
may, on the application of a party in the proceedings,
provisionally order
(i) the proceedings to be consolidated with other arbitral
proceedings on such terms as the arbitral tribunal
thinks just;
(ii) the proceedings to be heard at the same time as other

arbitral proceedings, or one immediately after the
other; or
(iii) any of those proceedings to be stayed until after the

determination of any other of them;
(b) an order ceases to be provisional when consistent provisional orders have been made for all of the arbitral pro-

ceedings concerned;
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(c) the arbitral tribunals may communicate with each other
for the purpose of conferring on the desirability of making
orders under this subclause and of deciding on the terms of
any such order;
(d) if a provisional order is made for at least one of the arbitral proceedings concerned, but the arbitral tribunal for
another of the proceedings· refuses or fails to make such an
order (having received an application from a party to
make such an order), the High Court may, on application
by a party in any of the proceedings, make an order or
orders that could have been made under thissubclause;
(e) if inconsistent provisional orders are made for the arbitral
proceedings, the High Court may, on application by a
party in any of the proceedings, alter the orders to make
them consistent.
(3) When arbitral proceedings are to be consolidated under subclause (2), the arbitral tribunal for the consolidated proceedings shall
be that agreed on for the purpose by all the parties to the individual
proceedings, but, failing such an agreement, the High Court may
appoint an arbitral tribunal for the consolidated proceedings.
(4) An order or a provisional order may not be made under this
clause unless it appears
(a) that some common question of law or fact arises in all of
the arbitral proceedings; or
(b) that the rights to relief claimed in all of the proceedings are

in respect of, or arise out of, the same transaction or series
of transactions; or
(c) that for some other reason it is desirable to make the order
or provisional order.
Any proceedings before an arbitral tribunal for the purposes of
this clause shall be treated as part of the arbitral proceedings
concerned.

(5)

(6) Arbitral proceedings may be commenced or continued, although
an application to consolidate them is pending under subclause (1) or
(2) and although a provisional order has been made in relation to
them under subclause (2).
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(7) Subclauses (1) and (2) apply in relation to arbitral proceedings
whether or not all or any of the parties are common to some or all of
the proceedings.
(8) There shall be no appeal from any decision of the High Court
under this clause.
(9) Nothing in this clause prevents the parties to two or more arbitral proceedings from agreeing to consolidate those proceedings and
taking such steps as are necessary to effect that consolidation.
3 Powers relating to conduct of arbitral proceedings

(1) For the purposes of article 19 of Schedule 1, and unless the
parties agree otherwise, the parties shall be taken as having agreed
that the powers conferred upon the arbitral tribunal include the
power to
(a) adopt inquisitorial processes;
(b) draw on its own knowledge and expertise;

(c) order the provision of further particulars in a statement of
claim or statement of defence;
(d) order the giving of security for costs;
(e) fix and amend time limits within which various steps in
the arbitral proceedings must be completed;
(f) order the discovery and production of documents or

materials within the possession or power of a party;
(g) order the answering of interrogatories;
(h) order that any evidence be given orally or by affidavit or
otherwise;
(i) order that any evidence be given on oath or affirmation;
U) order any party to do all such other things during the
arbitral proceedings as may reasonably be needed to
enable an award to be made properly and efficiently; and

(k) make an interim, interlocutory or partial award.
(2) Notwithstanding anything in article 5 of Schedule 1, the arbitral
tribunal, or a party with the approval of the arbitral tribunal, may
request from the court assistance in the exercise of any power conferred on the arbitral tribunal under subclause (1).
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(3) If a request is made under subclause (2), the High Court or a
District Court shall have, for the purposes of the arbitral proceedings,
the same power to make an order for the doing of any thing which the
arbitral tribunal is empowered to order under subclause (1) as it
would have in civil proceedings before that court.
4 Determination of preliminary point of law by court
(1) Notwithstanding anything in article 5 of Schedule 1, on an
application to the High Court by any party
(a) with the consent of the arbitral tribunal, or
(b) with the consent of every other party,

the High Court shall have jurisdiction to determine any question of
law arising in the course of the arbitration.
(2) The High Court shall not entertain an application under subclause (1)(a) with respect to any question of law unless it is satisfied
that the determination of the question of law concerned
(a) might produce substantial savings in costs to the parties,
and
(b) might, having regard to all the circumstances, substantially
affect the rights of one or more of the parties.
(3) With the leave of the High Court, any party may, within one
month from the date of any determination of the High Court under
this clause or within such further time as that Court may allow,
appeal from that determination to the Court of Appeal.
(4) If the High Court refuses to grant leave to appeal under subclause (3), the Court of Appeal may grant special leave to appeal.
5 Appeals on questions of law
(1) Notwithstanding anything in articles 5 or 34 of Schedule 1, any
party may appeal to the High Court on any question of law arising
out of an award

(a) if the parties have so agreed before the making of that
award; or
(b) with the consent of every other party given after the mak-

ing of that award; or
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(c) with the leave of the High Court.
(2) The High Court shall not grant leave under subclause (l)(c)
unless it considers that, having regard to all the circumstances, the
determination of the question of law concerned could substantially
affect the rights of one or more of the parties.
(3) The High Court may grant leave under subclause (l)(c) on such
conditions as it sees fit.
(4) On the determination of an appeal under this clause, the High
Court may, by order,
(a) confirm, vary or set aside the award; or
(b) remit the award, together with the High Court's opinion
on the question of law which was the subject of the appeal,
to the arbitral tribunal for reconsideration or, where a new
arbitral tribunal has been appointed, to that arbitral tribunal for consideration,
and where the award is remitted under paragraph (b) the arbitral
tribunal shall, unless the order otherwise directs, make the award not
later than three months after the date of the order.
(5) With the leave of the High Court, any party may appeal to the
Court of Appeal from any refusal of the High Court to grant leave or
from any determination of the High Court under this clause.
(6) If the High Court refuses to grant leave to appeal under subclause (5), the Court of Appeal may grant special leave to appeal.
(7) Where the award of an arbitral tribunal is varied on an appeal
under this clause, the award as varied shall have effect (except for the
purposes ofthis clause) as if it were the award ofthe arbitral tribunal;
and the party relying on the award or applying for its enforcement
under article 35(2) of Schedule 1 shall supply the duly authenticated
original order of the High Court varying the award or a duly certified
copy.
(8) Article 34(3) and (4) of Schedule 1 apply to an appeal under this
clause as they do to an application for the setting aside of an award
under that article.
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(9) For the purposes of article 36 of Schedule 1,
(a) an appeal under this clause shall be treated as an application for the setting aside of an award; and
(b) an award which has been remitted by the High Court
under subclause 4(b) to the original or a new arbitral tribunal shall be treated as an award which has been suspended.
6 Costs and expenses of an arbitration
(1) Unless the parties agree otherwise,

(a) the costs and expenses of an arbitration, being the legal
and other expenses of the parties, the fees and expenses of
the arbitral tribunal and any other expenses related to the
arbitration, shall be as fixed and allocated by the arbitral
tribunal in its award under article 31 of Schedule 1, or any
additional award under article 33(3) of Schedule 1, or
(b) in the absence of an award or additional award fixing and
allocating the costs and expenses of the arbitration, each
party shall be responsible for the legal and other expenses
of that party and for an equal share of the fees and
expenses of the arbitral tribunal and any other expenses
relating to the arbitration.
(2) Unless the parties agree otherwise, the parties shall be taken as
having agreed that,
(a) if a party makes an offer to another party to settle the
dispute or part' of the dispute and the offer is not accepted
and the award of the arbitral tribunal is no more favourable to the other party than was the offer, the arbitral
tribunal, in fixing and allocating the costs and expenses of
the arbitration, may take the fact of the offer into account
in awarding costs and expenses in respect of the period
from the making of the offer to the making of the award;
and
(b) the fact that an offer to settle has been made shall not be
communicated to the arbitral tribunal until it has made a
final determination of all aspects of the dispute other than
the fixing and allocation of costs and expenses.
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(3) Where an award or additional award made by an arbitral tribunal fixes or allocates the costs and expenses· of the arbitration, or
both, the High Court, may, on the application of a party, if satisfied
that the amount or the allocation of those costs and expenses is
unreasonable in all the circumstances, make an order varying their
amount or allocation, or both. The arbitral tribunal is entitled to
appear and be heard on any application under this subclause.
(4) Where
(a) an arbitral tribunal refuses to deliver its award before the
payment of its fees and expenses, and
(b) an application has been made under subclause (3),
the High Court may order the arbitral tribunal to release the award
on such conditions as the Court sees fit.
(5) An application may not be made under subclause (3) after three
months have elapsed from the date on which the party making the
application received any award or additional award fixing and allocating the costs and expenses of the arbitration.
(6) There shall be no appeal from any decision of the High Court
under this clause.
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SCHEDULE 3
TREATIES RELATING TO ARBITRATION
Protocol on Arbitration Clauses
Opened for signature at Geneva on 24 September 1923
The undersigned, being duly authorised, declare that they accept, on
behalf of the countries which they represent, the following provisions:
1 Each of the Contracting States recognises the validity of an agreement whether relating to existing or future differences between parties subject respectively to the jurisdiction of different Contracting
States by which the parties to a contract agree to submit to arbitration all or any differences that may arise in connection with such
contract relating to commercial matters or to any other matter capable of settlement by arbitration, whether or not the arbitration is to
take place in a country to whose jurisdiction none of the parties is
subject.
Contracting State reserves the right to limit the obligation mentioned
above to contracts which are considered as commercial under its
national law. Any Contracting State which avails itself of this right
will notify the Secretary-General of the League of Nations, in order
that the other Contracting States may be so informed.
2 The arbitral procedure, including the constitution of the arbitral
tribunal, shall be governed by the will of the parties and by the law of
the country in whose territory the arbitration takes place.
The Contracting States agree to facilitate all steps in the procedure
which require to be taken in their own territories, in accordance with
the provisions of their law governing arbitral procedure applicable to
existing differences.
3 Each Contracting State undertakes to ensure the execution by its
authorities and in accordance with the provisions of its national laws
of arbitral awards made in its own territory under the preceding
articles.
4 The tribunals of the Contracting Parties, on being seized of a
dispute regarding a contract made between persons to whom Article 1
applies and including an arbitration agreement, whether referring to
present or future differences, which is valid in virtue of the said
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article and capable of being carried into effect, shall refer the parties
on the application of either of them to the decision of the arbitrators.
Such reference shall not prejudice the competence of the judicial
tribunals in case the agreement or the arbitration cannot proceed or
becomes inoperative.
5 The present protocol, which shall remain open for signature by all
States, shall be ratified. The ratifications shall be deposited as soon as
possible with the Secretary-General of the League of Nations, who
shall notify such deposit to all the signatory States.
6 The present protocol shall come into force as soon as two ratifications have been deposited. Thereafter it will take effect, in the case of
each Contracting State, one month after the notification by the Secretary-General of the deposit of its ratification.
7 The present protocol may be denounced by any Contracting State
on giving one year's notice. Denunciation shall be effected by a
notification addressed to the Secretary-General of the League, who
will immediately transmit copies of such notification to all the other
signatory States and inform· them of the date on which it was
received. The denunciation shall take effect one year after the date
on which it was notified to the Secretary-General, and shall operate
only in respect of the notifying State.
8 The Contracting States may declare that their acceptance of the
present protocol does not include any or all of the under-mentioned
territories-that is to say, their colonies, overseas possessions or territorie~ protectorates, or the territories over which they exercise a
mandate.
The said States may subsequently adhere separately on behalf of any
territory thus excluded. The Secretary-General of the League of
Nations shall be informed as soon as possible of such adhesions. He
shall notifY such- adhesions to all signatory States. They will take
effect one month after the notification by the Secretary-General to all
signatory States.
The Contracting States may also denounce the protocol separately on
behalf of any of the territories referred to above. Article 7 applies to
such denunciation.
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Convention on the Execution of Foreign Arbitral Awards

Opened for signature at Geneva on 26 September 1927

Article 1
In the territories of any High Contracting Party to which the present
convention applies, an arbitral award made in pursuance of an agreement, whether relating to existing or future differences (hereinafter
called "a submission to arbitration") covered by the Protocol on
Arbitration Clauses, opened at Geneva on September 24th, 1923,
shall be recognised as binding and shall be enforced in accordance
with the rules of the procedure of the territory where the award is
relied upon, provided that the said award has been made in a territory of one of the High Contracting Parties to which the present
convention applies and between persons who are subject to the jurisdiction of one of the High Contracting Parties.
To obtain such recognition or enforcement, it shall, further, be
necessary(a) that the award has been made in pursuance of a submission to arbitration which is valid under the law applicable thereto:
(b) that the subject matter of the award is capable of settlement by arbitration under the law of the country in
which the award is sought to be relied upon:

(c) that the award has been made by the arbitral tribunal
provided for in the submission to arbitration, or constituted in the manner agreed upon by the parties and in
conformity with the law governing the arbitration
procedure:
(d) that the award has become final in the country in which
it has been made, in the sense that it will not be considered as such if it is open to opposition, appel or
pourvoi en cassation (in the countries where such forms
of procedure exist) or if it is proved that any proceedings for the purpose of contesting the validity of the
award are pending:
(e) that the recognition or enforcement of the award is not
contrary to the public policy or to the principles of the
law of the country in which it is sought to be relied
upon.
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Article 2

Even if the conditions laid down in Article 1 hereof are fulfilled,
recognition and enforcement of the award shall be refused if the
Court is satisfied(a) that the award has been annulled in the country in
which it was made:
(b) that the party against whom it is sought to use the award
was not given notice of the arbitration proceedings. in
sufficient time to enable him to present his case; or that,
being under a legal incapacity, he was not properly
represented:
(c) that the award does not deal with the differences contemplated by or falling within the terms of the submission to arbitration or that it contains decisions on
matters beyond the scope of the submission to
arbitration.
If the award has not covered all the questions submitted to the arbitral tribunal, the competent authority of the country, where recognition or enforcement of the award is sought can, if it think fit,
postpone such recognition or enforcement or grant it subject to such
guarantee as that authority may decide.

Article 3

If the party against whom the award has been made proves that,
under the law governing the arbitration procedure, there is a ground,
other than the grounds referred to in Article l(a) and (c), and Article
2(b) and (c), entitling him to contest the validity of the award in a
Court oflaw, the Court may, if it thinks fit, either refuse recognition
or enforcement of the award or adjourn the consideration thereof,
giving such party a reasonable time within which to have the award
annulled by the competent tribunal.

Article 4

The party relying upon an award or claiming its enforcement must
supply, in particular:
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(I) the original award or a copy thereof duly authenticated, according to the requirements of the law of the country in which it was
made; .
(2) documentary or other evidence to prove that the award has
become final, in the sense defined in Article 1(d), in the country in
which it was made;
(3) when necessary, documentary or other evidence to prove that
the conditions laid down in Article I, paragraph 1 and paragraph 2(a)
and (c), have been fulfilled.
A translation of the award and of the other documents mentioned in
this article into the official language of the country where the award is
sought to be relied upon may be demanded. Such translation must
be certified correct by a diplomatic or consular agent of the country
to which the party who seeks to rely upon the award belongs or by a
sworn translator of the country where the award is sought to be relied
upon.

Article 5
The provisions of the above articles shall not deprive any interested
party of the right of availing himself of an arbitral award in the
manner and to the extent allowed by the law or the treaties of the
country where such award is sought to be relied upon.

Article 6
The present convention applies only to arbitral awards made after the
coming into force of the Protocol on the Arbitration Clauses, opened
at Geneva on September 24th, 1923.

Article 7
The present convention, which will remain open to the signature of
all the signatories of the Protocol of 1923 on Arbitration Clauses,
shall be ratified.
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It may be ratified only on behalf of those members of the League of

Nations and non-member States on whose behalf the Protocol of
1923 shall have been ratified.
Ratifications shall be deposited as soon as possible with the Secretary-General of the League of Nations, who will notify such deposit
to all the signatories.

Article 8

The present convention shall come into force three months after it
shall have been ratified on behalf of two High Contracting Parties.
Thereafter, it shall take effect, in the case of each High Contracting
Party, three months after the deposit of the ratification on its behalf
with the Secretary-General of the League of Nations.

Article 9

The present convention may be denounced on behalf of any member
of the League or non-member State. Denunciation shall be notified
in writing to the Secretary-General of the League of Nations, who will
immediately send a copy thereof, certified to be in conformity with
the notification to all the other Contracting Parties at the same time
informing them of the date on which he received it.
The denunciation shall come into force only in respect of the High
Contracting Party which shall have notified it, and one year after
such notification shall have reached the Secretary-General of the
League of Nations.
The denunciation of the Protocol on Arbitration Clauses shall entail,
ipso facto, the denunciation of the present convention.

Article 10

The present convention does not apply to the colonies, protectorates,
or territories under suzerainty or mandate of any High Contracting
Party unless they are specially mentioned.
The application of this convention to one or more of such colonies,
protectorates, or territories to which the Protocol on Arbitration
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Clauses, opened at Geneva on September 24th, 1923, applies, can be
effected at any time by means of a declaration addressed to the
Secretary-General of the League of Nations by one of the High Contracting Parties.
Such declaration shall take effect three months after the deposit
thereof.
The High Contracting Parties can at any time denounce the convention for all or any of the colonies, protectorates, or territories referred
to above. Article 9 hereof applies to such denunciation.

Article 11
A certified copy of the present convention shall be transmitted by the
Secretary-General of the League of Nations to every member of the
League of Nations and to every non-member State which signs the
same.

Convention on the Recognition and Enforcement of
Foreign Arbitral Awards
Adopted at New York by the United Nations Conference on International Commercial Arbitration on 10 June 1958

Article I
1 This Convention shall apply to the recognition and enforcement
of arbitral awards made in the territory of a State other than the State
where the recognition and enforcement of such awards are sought,
and arising out of differences between persons, whether physical or
legal. It shall also apply to arbitral awards not considered as domestic awards in the State where their recognition and enforcement are
sought.
2 The term "arbitral awards" shall include not only awards made by
arbitrators appointed for each case but also those made by permanent
arbitral bodies to which the parties have submitted.
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3 When signing, ratifying or acceding to this Convention, or notifying extension under article X hereof, any State may on the basis of
reciprocity declare that it will apply the Convention to the recognition and enforcement of awards made only in the territory of another
Contracting State. It may also declare that it will apply the Convention only to differences arising out of legal relationships, whether
contractual or not, which are considered as commercial under the
national law of the State making such declarations.

Article II
1 Each Contracting State shall recognise an agreement in writing
under which the parties undertake to submit to arbitration all or any
differences which have arisen or which may arise between them in
respect of a defined legal relationship, whether contractual or not,
concerning a subject matter capable of settlement by arbitration.
2 The term "agreement in writing" shall include an arbitral clause
in a contract or an arbitration agreement, signed by the parties or
contained in an exchange of letters or telegrams.
3 The court of a Contracting State, when seized of an action in a
matter in respect of which the parties have made an agreement within
the meaning of this article, shall, at the request of one of the parties,
refer the parties to arbitration, unless it finds that the said agreement
is null and void, inoperative or incapable of being performed.

Article III
Each Contracting State shall recognise arbitral awards as binding and
enforce them in accordance with the rules of procedure of the territory where the award is relied upon, under the conditions laid down
in the following articles. There shall not be imposed substantially
more onerous conditions or higher fees or charges on the recognition
or enforcement of arbitral awards to which this Convention applies
than are imposed on the recognition or enforcement of domestic
arbitral awards.
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Article IV

1 To obtain the recognition and enforcement mentioned in the preceding article, the party applying for recognition and enforcement
shall, at the time of the application, supply:
(a) the duly authenticated original award or a duly certified
copy thereof;
(b) the original agreement referred to in article 11 or a duly
certified copy thereof.

2 If the said award or agreement is not made in an official language
of the country in which the award is relied upon, the party applying
for recognition and enforcement of the award shall produce a translation of these documents into such language. The translation shall be
certified by an official or sworn translator or by a diplomatic or
consular agent.

Article V

1 Recognition and enforcement of the award may be refused, at the
request of the party against whom it is invoked, only if that party
furnishes to the competent authority where the recognition and
enforcement is sought, proof that:
(a) the parties to the agreement referred to in article 11
were, under the law applicable to them, under some
incapacity, or the said agreement is not valid under the
law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where
the award was made; or
(b) the party against whom the award is invoked was not
given proper notice of the appointment of the arbitrator
or of the arbitration proceedings or was otherwise
unable to present his case; or

(c) the award deals with a difference not contemplated by
or not falling within the terms of the submission to
arbitration, or it contains decisions on matters beyond
the scope of the submission to arbitration, provided
that, if the decisions on matters submitted to arbitration
can be separated from those not so submitted, that part
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of the award which contains decisions on matters submitted to arbitration may be recognised and enforced;
or
(d) the composition of the arbitral authority or the arbitral
procedure was not in accordance with the agreement of
the parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration
took place; or
(e) the award has not yet become binding on the parties, or
has been set aside or suspended by a competent authority of the country in which, or under the law of which,
that award was made.
2 Recognition and enforcement of an arbitral award may also be
refused if the competent authority in the country where recognition
and enforcement is sought finds that: .
(a) the subject matter of the difference is not capable of
settlement by arbitration under the law of that country;
or
(b) the recognition or enforcement of the award would be

contrary to the public policy of that country.

Article VI

If an application for the setting aside or suspension of the award has
been made to a competent authority referred to in article V(l)(e), the
authority before which the award is sought to be relied upon may, ifit
considers it proper, adjourn the decision on the enforcement of the
award and may also, on the application of the party claiming enforcement of the award, order the other party to give suitable security.

Article VII

1 The provisions of the present Convention shall not affect the
validity of multilateral or bilateral agreements concerning the recognition and enforcement of arbitral awards entered into by the Contracting States nor deprive any interested party of any right he may
have to avail himself of an arbitral award in the manner and to the
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extent allowed by the law or the treaties of the country where such
award is sought to be relied upon.
2 The Geneva Protocol on Arbitration Clauses of 1923 and the
Geneva Convention on the Execution of Foreign Arbitral Awards of
1927 shall cease to have effect between Contracting States on their
becoming bound and to the extent that they become bound, by this
Convention.

Article VIII

1 This Convention shall be open until 31 December 1958 for signature on behalf of any Member of the United Nations and also on
behalf of any other State which is or hereafter becomes a member of
any specialised agency of the United Nations, or which is or hereafter
becomes a party to the Statute of the International Court of Justice,
or any other State to which an invitation has been addressed by the
General Assembly of the United Nations.
2 This Convention shall be ratified and the instrument of ratification shall be deposited with the Secretary-General of the United
Nations.

Article IX

1 This Convention shall be open for accession to all States referred
to in article VIII.
2 Accession shall be effected by the deposit of an instrument of
accession with the Secretary-General of the United Nations.

Article X

1 Any State may, at the time of signature, ratification or accession,
declare that this Convention shall extend to all or any of the territories for the international relations of which it is responsible. Such a
declaration shall take effect when the Convention enters into force for
the State concerned.
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2 At any time thereafter any such ex~ension shall be made by notification addressed to the Secretary-General ofthe United Nations and
shall take effect as from the ninetieth day after the day of receipt by
the Secretary-General of the United Nations ofthis notification, or as
from the date of entry into force of the Convention for the State
concerned, whichever is the later.
3 With respect to those territories to which this Convention is not
extended at the time of signature, ratification or accession, each State
concerned shall consider the possibility of taking the necessary steps
in order to extend the application of this Convention to such territories, subject, where necessary for constitutional reasons, to the consent of the Governments of such territories.

Article XI
In the case of a federal or non-unitary State, the following provisions
shall apply:
(a) with respect to those articles of this Convention that
come within the legislative jurisdiction of the federal
authority, the obligations of the federal Government
shall to this extent be the same as those of Contracting
States which are not federal States;
(b) with respect to those articles of this Convention that
come within the legislative jurisdiction of constituent
states or provinces which are not, under the constitutional system of the federation, bound to take legislative
action, the federal Government shall bring such articles
with a favourable recommendation to the notice of the
appropriate authorities of constituent states or provinces at the earliest possible moment;
(c) a federal State Party to this Convention shall, at the
request of any other Contracting State transmitted
through the Secretary-General of the United Nations,
supply a statement of the law and practice of the federation and its constituent units in regard to any particular
provision of this Convention, showing the extent to
which effect has been given to that provision by legislative or other action.
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Article XII

1 This Convention shall come into force on the ninetieth day following the date of deposit of the third instrument of ratification or
accession.
2 For each State ratifying or acceding to this Convention after the
deposit of the third instrument of ratification or accession, this Convention shall enter into force on the ninetieth day after deposit by
such State of its instrument of ratification or accession.

Article XIII

1 Any Contracting State may denounce this Convention by a written notification to the Secretary-General of the United Nations.
Denunciation shall take effect one year after the date of receipt of the
notification by the Secretary-General.
2 Any State which has made a declaration or notification under
article X may, at any time thereafter, by notification to the SecretaryGeneral of the United Nations, declare that this Convention shall
. cease to extend to the territory concerned one year after the date of
the receipt of the notification by the Secretary-General.
3 This Convention shall continue to be applicable to arbitral awards
in respect of which recognition or enforcement proceedings have
been instituted before the denunciation takes effect.

Article XIV

A Contracting State shall not be entitled to avail itself of the present
Convention against other Contracting States except to the extent that
it is itself bound to apply the Convention.

Article XV

The Secretary-General of the United Nations shall notify the States
contemplated in article VIII of the following:
(a) signatures and ratifications in accordance with article
VIII;
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(b) accessions in accordance with article IX:

(c) declarations and notifications under articles I, X and
XI;
(d) the date upon which this Convention enters into force
in accordance with article XII;
(e) denunciations and notifications in accordance with
article XIII.

Article XVI

1 This Convention, of which the Chinese, English, French, Russian
and Spanish texts shall be equally authentic, shall be deposited in the
archives of the United Nations.
2 The Secretary-General of the United Nations shall transmit a
certified copy of this Convention to the States contemplated in article
VIII.
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SCHEDULE 4
AMENDMENTS TO OTHER ENACTMENTS
[The text of this Schedule is reproduced in Chapter VII]
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11

The Nature of Arbitration:
the Reform Issues
THE NATURE OF ARBITRATION
14 The relevant meaning of "arbitration" in The Oxford English
Dictionary is as follows:
The settlement of a dispute or question at issue by one to
whom the conflicting parties agree to refer their claims in
order to obtain an equitable decision.
15 The definition indicates the wider context in which arbitration
law must be viewed: arbitration is just one of a number of methods
by which disputes may be settled. History demonstrates that disputes
continue to arise in human societies, and ours is no exception. Many
disputes are resolved informally whether by explicit or tacit agreement, or by simply letting the point lapse. Sometimes there is scope
for the assistance of a third party, but without the power to impose a
settlement or decision on the parties in dispute-a mediator or conciliator. Other processes lead to a binding decision given by a third
party-arbitration before an arbitrator, litigation before a judge, or
decision by a statutory tribunal. The Law Commission has reported
on The Structure of the Courts (1989 NZLC R 7) and legislation
giving effect in part to its proposals has very recently been enacted.
The Legislation Advisory Committee has reported on Administrative
Tribunals (1989 Report 4) and Cabinet has endorsed the criteria it
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proposed for the allocation of functions between courts, tribunals and
the executive government.
16 There are similarities between arbitration and litigation. In both,
the decision-maker must be impartial, treat the parties equally, and
, hear their respective cases-and its decision is binding on the parties.
The difference is that arbitration is essentially a private matter based
on agreement between the parties. This agreement extends not only
to the use of arbitration, but also to the identity ofthe arbitrator, the
procedure to be followed and the law to be applied. But arbitration
and litigation are not entirely separate as the public powers of the
courts are used to enforce both arbitration agreements and the
awards which result.
17 At its best, arbitration can offer advantages to the disputing
parties over litigation-the opportunity to choose an expert as decision-maker, the degree of informality and flexibility in terms of procedure, the reduction in time and expense (consequent on flexibility
and expertise), and the choice of the governing principles and law, as
well as privacy. Not all of these features will always be present. For
instance some arbitrations are very formal and drawn out, with
pleadings, discovery, oral evidence and full arguments, and involve,
as well as the arbitrator, lawyers, expert witnesses and so on, all of
whom have to be paid. Others are one-off affairs where a simple onsite inspection suffices for an immediate decision. Ultimately the
difference between arbitration and litigation comes down to the factor of choice and the flexibility this allows for. There are, as well,
public interests arising from this recognition of private ordering
including the reduction of the pressure on the courts and cost savings.
18 Arbitration (outside the industrial context) is probably not well
known nor understood in New Zealand. In part that may reflect
favourably on our system of courts which, by international standards,
operate speedily and efficiently. But it may also relate to the fact that
lawyers-to whom many disputes are referred-have been educated
and trained to think in terms of litigation when a dispute arises rather
than some other form of resolving the dispute. Thus, although there
are exceptions, arbitration of disputes in New Zealand has been and
still is predominantly associated with the construction industry,
sharemilking and valuation disputes. It may be that the law reform
process and the related conferences and seminars of which this
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Report is a part will achieve, among other things, a greater awareness
of the availability of arbitration as an alternative to litigation.
19 Legal constraints on arbitration have undoubtedly reduced its
popularity in some spheres of activity. For example s 8 of the Insurance Law Reform Act 1977 makes unenforceable against the insured .
an arbitration agreement in an insurance contract unless entered into
after a dispute has arisen, and s 16 of the Disputes Tribunals Act
1988 prevents parties contracting out of the tribunals' jurisdiction
through an arbitration clause. And it is well accepted that there are
some matters-such as questions of personal status or disputes about
illegal transactions-which may fall outside the permissible scope of
private arbitration. The public institutions of the State must resolve
such matters and others in which there is also a significant public
interest.
20 The present modest use of arbitration may, as well, be at least
partly the result of the now antiquated system of arbitration statutes
we have inherited from England (and which has now been the subject
of extensive revision there and replacement elsewhere). The statutory part of New Zealand's arbitration law consists principally of
• the Arbitration Act 1908 as substantially amended by the
Arbitration Amendment Act 1938, comprising the main
body of law regulating the arbitration of disputes in New
Zealand (or subject to New Zealand law);
• the Arbitration aauses (Protocol) and the Arbitration (Foreign Awards) Act 1933 and the Arbitration (Foreign Agreements and Awards) Act 1982-implementing international
conventions designed to facilitate the recognition and
enforcement of foreign agreements and awards, the latter Act
now virtually supersedes the former;
• the Arbitration (International Investment Disputes) Act
1979-implementing the Washington or ICSID Convention
which establishes mechanisms for the resolution of investment disputes between states and foreign nationals.
21 In addition, the common law-distilled from judicial decisions-plays an important part both in interpreting the'statutes and
in filling the gaps left by them (and imposes a general standard of
decision according to law). This is particularly the case in respect of
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the 1908 and 1938 Acts which are only partially a codification of the
general law on arbitration.
22 Most of the body of law relates to disputes submitted to arbitration under an agreement between the parties. A standard arbitration
agreement is clause 12.3 of the New Zealand Conditions of Contract
for Building and Civil Engineering Construction NZS 3910 1987,
which provides as follows in respect of a dispute on which the Engineer is asked to give a decision under cl.I2.2.2:
If either:
(a) the Principal or the Contractor is dissatisfied with the
Engineer's decision under 12.2.2, or
(b) no decision is given by the Engineer within the time prescribed by 12.2.2
then either the Principal or the Contractor may by notice
require that the matter in dispute be referred to arbitration.
(There are as well detailed provisions regarding notice, conciliation
and appointment of arbitrators.) But an arbitration clause can be
much simpler-as in one recent case over an agreement for the sale
of shares:
In the event of a disagreement on the terms of this Agreement
or the interpretation thereof such disagreement shall be
referred to arbitration under the provisions of the Arbitration
Act and its amendments.
The simplest of all arbitration agreements is the one-ofT-perhaps
unwritten-agreement to submit a particular dispute which has
arisen to a chosen arbitrator.
23 All of these forms have in common that they are consensualsubject to arguments which might be made about standard form
contracts, and so on. As the Oxford English Dictionary definition
indicates, an essential element of most definitions of arbitration is
that it is the result of an agreement between the parties.
24 However, the 1908 Act also contains provisions for compulsory
arbitration. First, the High Court is empowered to refer certain matters which arise in litigation to an arbitrator for a ruling which the
Court mayor may not accept (and similar provisions are found in the
District Courts Act 1947, although there the consent of the parties is
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necessary). Secondly, a number of statutes which provide "that disputes arising in relation to the subject matter regulated by the statute
are to be resolved in accordance with the Arbitration Act. Those two
forms of compulsory arbitration are considered in Chapter V. There
is obviously a question about the appropriateness of legislation which
is directed to consensual arbitration being applied to such compulsory processes.

HISTORICAL DEVELOPMENTS
25 The word "arbitration" is derived from Old French as is "arbitrator" which in turn is interchangeable with "arbiter"-derived
from Latin and incorporating the notion of "one who goes to see".
This illustrates the antiquity of arbitration as a method of dispute
resolution. A leading English Judge in referring to the history of
commercial arbitration once observed that "the submission of disputes to independent adjudication is a form of ordering human
society as old as society itself': Lord Parker of Waddington, The
History and Development of Commercial Arbitration (Magnes Press,
Hebrew University 1959) 5. And according to David Walker, The
Oxford Companion to Law (Oxford University Press 1980) 73:
The practice [of arbitration] was well known among the
[ancient] Greeks and there is evidence for the existence of
public arbitrators in many states. In Athens private arbitrators
were frequently appointed to settle claims on an equitable
basis and so relieve the pressure on the courts.
26 New Zealand's present arbitration law can be traced back to the
law merchant-the customs and law which developed in the Middle
Ages in Western Europe to regulate the relationships between
merchants. Over time, the major common law English court, the
Court of King's Bench, assimilated the rules ofthe law merchant with
the common law of England. But this involved some extension of
judicial control over other forms of commercial dispute resolution.
Thus, for instance, the courts developed the rules that an agreement
to oust the jurisdiction of the King's Court was void, and awards
could be set aside for error of law on their face.
27 The first English Arbitration Act was passed in 1698. The aim
was to make the written submission of an existing dispute to a named
arbitrator enforceable in the courts. (At common law, the courts
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would not lend their powers to enforce an arbitration agreement
before the making of the award unless they had made the reference
under their own inherent jurisdiction.) However at the same time a
"price" was exacted for this recognition, because the Act also
emphasises the judicial scrutiny of arbitration, by providing that:
any arbitration or umpirage procured by corruption or undue
means, shall be judged and esteemed void and of none effect,
and accordingly be set aside by any court of law or equity ....
New Zealand inherited this Act in 1840.
28 The United Kingdom Common Law Procedure Act of 1854
attempted to make the arbitral process more effective (eg providing
for the appointment of arbitrators by default, and for the stay of
court proceedings to enforce an arbitration agreement). But at the
same time it expanded the court's powers of supervision and control,
introducing a procedure whereby the court could direct the arbitral
tribunal to state a preliminary point oflaw in the form of a "consultative case" for the opinion of the court. The courts held that this was
not subject to any contrary agreement of the parties. The provisions
ofthis Act were adopted in New Zealand by the General Assembly in
the Supreme Court Practice and Procedure Amendment Act 1866.
29 The British arbitration legislation was consolidated in a single
Act in 1889. The Act also made some important changes to the
law-extending the term "submission" to mean all written agreements for arbitration (whether made before or after a dispute arose),
implying a code of powers for the arbitral tribunal, and making the
award itself summarily enforceable. It was at least partially a codification of the existing practice as well. In particular, it recognised the
court's power, previously based on its inherent jurisdiction, to set
aside an award on the grounds of an arbitrator's misconduct. But the
codification was not complete, leaving untouched the court's inherent
power to set aside an award on the ground of error of law on its
face-and the courts continued to exercise this in addition to their
statutory powers. The United Kingdom Act formed the basis for the
New Zealand Arbitration Act 1890, and the 1908 Act which consolidated the 1890 Act and the 1906 amendment which extended the
earlier Act to cover valuation agreements.
30 Further amendments ~ere made in the United Kingdom by the
Arbitration Act 1934. In particular the court was empowered to
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compel the tribunal to state its award in the form of a "special case".
This, together with the power to compel a reference of a preliminary
point of law, effectively enabled the courts to adjudicate on any point
of law arising in the reference. The New Zealand Arbitration
Amendment Act 1938 essentially reproduces the 1934 Act.
31 When the law was again consolidated in the United Kingdom
Act of 1950 there were few substantive amendments. It was not until
the 1979 Act that any substantial changes were made to reduce the
court's powers. Among other things this Act replaced the consultative
and special case procedures and the common law power to set aside
an award for error oflaw, with somewhat more limited provisions for
judicial determination of preliminary points of law and appeal on
points of law, and, further, allowed most international parties to
contract out of these provisions altogether.
32 Thus, before the 1979 Act, arbitration in the United Kingdom
was very much subject to law and to the supervision of the courts.
The autonomy of arbitration as a form of dispute resolution was
recognised but only within clearly defined limits. The important
legislative change made there has not yet been made in New Zealand,
since our arbitration legislation remains based on the pre-1979
United Kingdom legislation.

ReFORMING INFLUENCES
33 Those 1979 reforms were largely the result of the Report of the
Commercial Court Committee, chaired by Mr Justice (now Lord)
Donaldson, responding to the demands of international arbitration,
in particular, and the difficulties and delays which had been experienced with the special case procedure. The reforms have been used
as a model for reform of arbitration legislation in Hong Kong, Singapore and Bermuda, and to a lesser extent in British Columbia (for
domestic arbitration). In New Zealand the Contracts and Commercial Law Reform Committee considered the possibility of similar
reforms here but that project was deferred because of what were felt
to be more pressing priorities.
34 The United Kingdom reforms have also provided the starting
point for a comprehensive review of the Australian state legislation
on arbitration (which previously tended to be along the same lines as
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the current New Zealand legislation, based also on the English
model). The review was carried out by the Standing Committee of
Attorneys-General ("SCAG") drawing on work which had already
been done in the various state law reform agencies. It resulted in a
uniform Arbitration Bill in 1984 which has since been enacted in all
Australian states except Queensland.
35 Of central importance is a third thrust of reform: the UNCITRAL Model Law on International Commercial Arbitration, adopted
by UNCITRAL in June 1985, and by the United Nations General
Assembly in December 1985. The aim of that Model Law is to unify
national laws dealing with international commercial arbitration and
to provide a "fair and equitable framework for the settlement of
international commercial disputes". As we indicate later, the Model
Law has already found favour in the common law world and also in
civil law countries although it is regarded there as somewhat conservative, paras 65-77.
36 Moreover, the fact that the Model was intended primarily for
international arbitration has not prevented it being adopted also for
domestic arbitration (as in Canada, the 1986 Commercial Arbitration
Act and new arbitration provisions in the Quebec Civil Code 1986,
and see also Hong Kong, FT Business Law Brief August 1991). The
SCAG Working Group has also proposed some modifications to the
Commercial Arbitration Acts for domestic arbitration, partly in
response to the Model Law.

COMPETING PRINCIPLES
37 In all these reforms, as in the law which preceded them, a primary tension exists between two principles:
• party autonomy-that is, that arbitration is founded on the
agreement of the parties, and that agreement should be
respected even though a court may have reservations about
its terms, the process followed or the result achieved; and
• judicial scrutiny-that is, that courts have a public right and
responsibility as organs of the state to ensure that the process
of arbitration operates in all cases according to a uniform, if
minimum, standard imposed by law.
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38 This tension relates back to the conceptual basis for arbitration.
There are various theories which have been put forward to explain
arbitration-each with consequences for where the balance between
party autonomy and judicial scrutiny should lie.
39 The "jurisdictional theory" holds that the real authority of arbitration derives not from the contract between the parties, but from
the recognition accorded by the state. It argues that the court, representing the State and applying its law, is entitled to insist on certain
conditions. These need not be limited to the parties' immediate
concerns-for instance there are the interests of the state in maintaining a fair and uniform system of law and order. The uniformity
policy was, in particular, the rationale for court intervention in
England for a long time. A high point was the statement made in
relation to arbitration by Scrutton U in Czarnikow v Roth Schmidt
and Co [1922] 2 KB 478, 488, that "There must be no Alsatia in
England where the King's writ does not run." (The term "Alsatia"
once referred to a part of London which had become known as a
sanctuary for criminals.)
40 Subsequently, intervention has been justified in order to protect
weaker contractual parties from the consequences of their contracts
(see for instance the Donaldson Committee's report and the insurance legislation referred to in para 19 above). Most recent arguments
have been framed in terms of "procedural fairness", as in the
(English) Departmental Advisory Committee and Scottish Advisory
Committee Consultative Document on the UNCITRAL Model Law.
But these still presuppose that it is for the state to determine whether,
and to what extent, parties should be able to order their private
relations.
41 The "contractual theory" by contrast holds that arbitration, having its origins in and depending for its continuity solely on the agreement of the parties, is essentially contractual. (It does not however
deny that there are some matters which State institutions must
resolve, as matters beyond private ordering, para 19 above.) The
argument here is that the parties voluntarily agree to submit their
disputes to arbitration, to appoint the arbitrator and, most importantly, to accept the arbitral tribunal's award as having binding force.
Once authorised by the parties to make the award the tribunal acts as
agent of the parties, and the award is binding on them as an agreement made on their behalf by their agent. Thus, according to this
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theory, the authority of the parties is paramount in all respects, and
the only essential function of the court is to enforce as unexecuted
contracts those agreements and awards which are not honoured.
42 Both the interests of individual freedom and public order are
relevant to the statement of the law and its operation: at the very least
the parties must initiate the process by agreeing to go to arbitration in
the first place, but on the other hand the law through the court system
must decide what legitimacy to accord to the agreement and what
effect to give to the award, since the tribunal cannot itself enforce the
agreement or the award in the event that a dissatisfied party refuses
to comply with one or the other. In such proceedings the court may
be entitled to demand that some standards of conduct are met since
the tribunal is carrying out an adjudicative function, and the parties
would have expected compliance with such standards. But ultimately, if contract principles are to mean anything in this context, the
freedom of the parties to select arbitration rather than court
processes as the means for resolving their disputes must be respected.
43 This is a practical as well as conceptual necessity. If a court
exercises too great a control over an arbitral proceeding and its outcome, the advantages of arbitration over litigation stand to be undermined: speed and economy are negatived by the delays and costs of
litigation brought in the course of the arbitration, after it is completed, or both; if the final decision is not left to the chosen arbitrator
the choice and expertise of the adjudicator becomes of relatively less
benefit; and the advantages of privacy are lost since the court proceedings are heard in public. Further, the flexibility of the arbitration
process is of little value if the possibly rigid procedures of the court
are superimposed. The balance is thus a delicate one and in modern
times has tended to move in favour of effective arbitration, while at
the same time attempting to ensure minimum standards of legality,
fairness and due process.

DOMESTIC AND INTERNATIONAL ARBITRATION
44 The balance may be drawn differently for international arbitration which, broadly speaking, takes place in the context of more than
one national system of law. It has been argued that international
arbitration should be entirely "delocalised" from national systems of
law on the basis that those systems are irrelevant to the parties'
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concerns-and especially that the place of the arbitration, often chosen simply for geographical convenience, should not involve any
particular legal consequences. The argument is the strongest for arbitrations involving States; indeed, as appears in Chapter VI, the Washington Convention setting up the International Centre for the
Settlement of Investment Disputes effectively establishes a supranational method for resolving disputes between States and foreign
investors.
45 A variation on this argument holds that even though the national
law of the place of the arbitration is relevant to international arbitrations it need not regulate them to a great degree. Parties resident or
doing business in different states might prefer to detach the arbitral
process, so far as practicable, from the courts and the law of the State
with which the one or the other has a close connection. The limited
relevance of the law of the place of arbitration suggests that that law
should not apply strict controls, and also suggests that it would not
have a great interest in doing so. There are, as well, significant practical advantages in having liberal treatment for international arbitra. tion-since international parties tend to want flexibility in their
dealings and may be more able to shop around, selecting the national
forum whose law is most congenial to them (a fact noted in the
Donaldson Committee's report). Moreover, since international parties can usually look after themselves (and are often supported in a
practical sense by international arbitration institutions such as the
International Chamber of Commerce), they may have less need of
support from national laws and courts.
46 Parties to domestic arbitrations by contrast are likely to have a
much closer connection with the law of the place of the arbitration.
Their transaction is more likely to be subject to the substantive law of
that place. They are not as likely to be able to select other places to
arbitrate. The parties are perhaps less likely to be on an equal footing; we have already noted a consumer protection provision which
recognises that (para 19 above). The State of the place of the arbitration may well also have a greater real interest in the subject matter of
domestic arbitrations.
47 The differences just mentioned are however matters of degree
and sometimes they will not be present. Accordingly it is not surprising that when the Model Law was adopted by UNCITRAL it was
recognised that its principles could, with adaptation, be extended also
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to domestic arbitration. There may be both theoretical and practical
reasons for drawing the balance between private autonomy and
public interest differently in the two categories, but this need not
result in completely separate laws for international and domestic
arbitration. Essentially there is no fundamental distinction between
the two: both are based on contract, and both represent an attempt to
find a form of dispute resolution which is distinct from adjudication
and requires a certain degree of autonomy to be truly effective. In the
domestic case as well, national law may be of little relevance to the
parties' commercial interests. And domestic parties too may have
some experience of arbitration. For the sake of conceptual coherence
and consistency there are advantages in having the same arbitration
law wherever possible. There are also significant practical reasons for
not taking a dualistic approach, including the difficulty in defining
precisely where the dividing line comes between "international" and
"domestic" arbitrations.
48 Relevant international and national law had already by 1985
significantly assimilated domestic and international arbitrations.
Thus the 1958 Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (given effect by the 1982 Act) requires the
recognition and enforcement (through the staying of competing court
processes) of all arbitral agreements and the recognition and enforcement of all foreign arbitral awards whether the particular process is
international or not. Those provisions are further considered in
Chapter VI.

THE MAIN ISSUES
49 The first question is whether new arbitration legislation is
required or desirable. The discussion in this chapter and Chapter I of
the changes over the last 100 years since the first principal statute was
enacted in New Zealand and over the last 50 since the last major
amendment was made to it, suggest a clear positive answer. This
point will be further developed in the next two chapters, concerned in
turn with international and domestic arbitration.
50 The second issue concerns the model for a new statute. Should it
be (1) the improved United Kingdom model (including amendments
made by the Courts and Legal Services Act 1990 which have just
become effective), (2) the UNCITRAL Model Law, with or without
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different provisions for domestic arbitrations perhaps on the model
of the Australian provisions, or (3) a new New Zealand statute drawing the best elements from the models on offer but adapted to local
needs?
51 The choice among those models has to be affected by a number
of matters-the great value of being able to draw on the exhaustive
expert processes which have led to the various models, the related
value of sharing in their developing practical interpretation and
application, the importance of uniform or at least similar law for
international transactions, and any special local considerations. One
important practical matter is the comprehensive character of the
model; does it cover the full range of the arbitral process from the
establishment of the tribunal to the enforcement of the award? Or
does it cover only parts?
52 A third question relates to the difference between domestic arbitrations and others. What distinctions if any should the law make
between them? Should it scrutinise and support domestic arbitrations more closely, on the basis of the greater national interest in
them or a greater need to protect one or other of the parties to those
processes?
53 Fourth, what provision, if any, should the new legislation make
for "arbitrations" which are not voluntary, but can be forced on the
parties by a court or other body under statutory authority?
54 Finally and generally, how is the balance between party autonomy and the general law to be struck? If choices are to be made in the
drafting and later in the application and interpretation of the law
should the present emphasis on autonomy continue? That is a pervasive matter which arises throughout the Report.
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III
The UNCITRAL Model Law:
International Arbitration
55 The UNCITRAL Model Law provides the foundation for the
new legislative framework for arbitration in New Zealand recommended in this Report. This chapter outlines the origins and nature
of the Model Law and its international reception to date. The text of
the Model Law in its unmodified form appears in Appendix D.
56 This chapter draws on a number of valuable discussions of the
UNCITRAL Model Law, in particular, an article by Dr Gerold Herrmann, "The UNCITRAL Model Law-Its Background, Salient Features and Purposes" (1985) 1 Arbitration International 6, and the
text by Howard M Holtzmann and Joseph E Neuhaus, A Guide to the
UNCITRAL Model Law on International Commercial Arbitration:
Legislative History and Commentary (Kluwer, 1989).
57 As its name suggests, UNCITRAL was established (in 1966) by a
resolution of the United Nations General Assembly as a specialised
body dealing with international trade law. In December 1985 the
General Assembly reaffirmed the mandate of UNCITRAL
as the core legal body within the United Nations system in the
field of international trade law, to coordinate legal activities in
this field in order to avoid duplication of effort and to promote
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efficiency, consistency and coherence in the unification and
harmonisation of international trade law.
58 The membership of UNCITRAL is made up of representatives
of 36 of the member countries of the United Nations, although its
business sessions are attended by observers from other countries and
from various international organisations. The membership of UNCITRAL involves a regional distribution designed to ensure appropriate representation from Africa, Asia, Eastern Europe, Latin America,
and Western Europe and others (including Australia, Canada, New
Zealand and the USA). The work undertaken by UNCITRAL is
usually advanced by working groups which present reports for consideration by annual sessions of the full UNCITRAL membership.
The International Trade Law Branch of the United Nations Office of
Legal Affairs serves as the Secretariat to UNCITRAL and its working
groups.
59 The diversity of topics addressed by UNCITRAL may be illustrated by the fact that the 18th Session in Iune 1985, which adopted
the Model Law, also had on its" agenda such matters as a draft convention on international bills of exchange and international promissory notes, electronic funds transfers, the liability of operators of
transport terminals, and international contracts for the construction
of industrial works. Given the significance of dispute resolution in
international trade, UNCITRAL has given particular attention to
arbitration and related topics. The UNCITRAL Arbitration Rules
were completed in 1976, the UNCITRAL Conciliation Rules were
completed in 1980, and UNCITRAL has promoted acceptance of the
1958 (New York) Convention on Recognition and Enforcement of
Foreign Arbitral Awards.
60 In Iune 1979 UNCITRAL asked the Secretariat to prepare a
preliminary draft of a model law on arbitral procedure which would
be restricted to international commercial arbitration and would take
into account the provisions of the 1958 New York Convention and
the UNCITRAL Arbitration Rules. In 1981 the 14th Session of
UNCITRAL considered a report from the Secretariat and recorded
general support for the suggestion to proceed towards the
drafting of a model law on international commercial arbitration. This was deemed desirable in view of the manifold
problems encountered in present arbitration practice and of
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the need for a legal framework for equitable and rational settlement procedures for disputes arising out·ofinternational trade
transactions. It was also stated in support that a model law
could be of great value to all States, irrespective of their legal
or economic system.
The work of preparing the draft Model Law was entrusted to UNCITRAL's Working Group on International Contract Practices.
61 The Working Group produced five reports and in March 1984
adopted a. draft text of a model law. That draft was considered at
UNCITRAL's 17th Session in August 1984 which directed the Secretariat to transmit the draft text to all Governments and interested
international organisations .for comments, to prepare an analytical
compilation of comments received, and to prepare a commentary on
the draft tex,t. The Analytical Commentary on the draft Model Law
prepared by the UNCITRAL Secretariat in response to that direction
is reproduced in Appendix D.
62 At its 18th Session in June 1985, UNCITRAL considered the
Analytical Commentary and the text ofthe draft Model Law, adopted
a ,final draft, and invited the General Assembly to recommend to
States that they should consider the Model Law when enacting or
revising their national laws. The report of the 18th Session on the
Model Law was adopted by consensus, and is also reproduced in
AppendiX D.
63 ,In December 1985 the General Assembly adopted by consensus
the follOwing resolution (40/72) approving and promoting the Model
Law.
The General Assembly
Recognising the value of arbitration as a method of settling dis-

putes arising in international commercial relations,
Being convinced that the establishment of a model law on arbitra-

tion, that is acceptable to States with different legal, social and
economic systems contributes to the development of harmonious
international economic relations,
Noting that the Model Law on International Commercial Arbitration was adopted by the United Nations Commission on
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International Trade Law at its eighteenth session, after due deliberation and extensive consultation with arbitral institutions and
individual experts on international commercial arbitration,
Being convinced that the Model Law, together with the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards and the Arbitration Rules of the United Nations Commission on International Trade Law recommended by the
General Assembly in its resolution 31198 of 15 December 1976,
significantly contributes to the establishment of a unified legal
framework for the fair and efficient settlement of disputes arising
in international commercial relations,
1. Requests the Secretary-General to transmit the text of the
Model Law on International Commercial Arbitration of the
United Nations Commission on International Trade Law,
together with the travaux preparatoires from the eighteenth session of the Commission, to Governments and to arbitral institutions and other interested bodies, such as chambers of
commerce;
2. Recommends that all States give due consideration to the
Model Law on International Commercial Arbitration, in view of
the desirability of uniformity of the law of arbitral procedures
and the specific needs of international commercial arbitration
practice.
In a contemporaneous resolution (40171) the General Assembly
noted "with particular satisfaction the completion and adoption
of the UNCITRAL Model Law on International Commercial
Arbitration" .
64 In his 1985 article (see para 56, above), Dr Gerold Herrmann,
who was Secretary of the UNCITRAL Working Group on the Model
Law and now heads the UNCITRAL Secretariat, discussed the objectives and principles of the Model Law under four headings:
• improvement and harmonisation of national laws to facilitate international arbitrations;
• guaranteed freedom of parties and, failing agreement, discretion of arbitrators;
• functioning and fairness of arbitral process; and
• "statutory help" by suppletive rules and some clarifications.
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Those headings conveniently summarise the major features of the
Model Law.
65 By early 1991 the UNCITRAL Model Law had been adopted for
international commercial arbitration in the following jurisdictions:
Alberta (1986)

Newfoundland (1986)

Australia' (1988)

Nigeria (1988)

British Columbia (1986)

North West Territories (1986)

Bulgaria (1988)

Nova Scotia (1986)

California (1988)

Ontario (1988)

Canada (1986)

Prince Edward Island (1986)

Cyprus (1987)

Quebec (1986)

Connecticut (1989)

Saskatchewan (1988)

Hong Kong (1989)

Scotland (1990)

Manitoba (1986)

Texas (1989)

New Brunswick (1986)

Yukon (1987)

Canada

66 The federal and provincial Canadian jurisdictions were among
the earliest to adopt the UNCITRAL Model Law. This process has
been the subject of a number of published discussions, including the
papers edited by Professor Robert K Paterson and Bonita J Thompson QC in UNCITRAL Arbitration Model in Canada: Canadian International Commercial Arbitration Legislation (Carswell, 1987). In the
preface to that publication, the editors refer to
the realisation, particularly in Western Canada, of the enormous economic growth in the newly industrialised economies
of east Asia (Taiwan, South Korea, Hong Kong, Singapore and
others) and of the opportunities this growth represents for
Canadian trade and investment... Once Canadian business
began to take international trade and investment opportunities
more seriously, not surprisingly its attitude changed toward
the need for more effective means of resolving disputes arising
in this international business environment. [vii]
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67 The legislative reaction to those matters was made explicit in the
preamble to the 1986 British Columbia statute which gave effect to
the Model Law:
WHEREAS British Columbia, and in particular the City
of Vancouver, is becoming an international financial and
commercial centre;
,
AND WHEREAS disputes in international commercial
agreements are often resolved by means of arbitration;
AND WHEREAS British Columbia has not previously
enjoyed a hospitable legal environment for international
commercial arbitrations;
AND WHEREAS there are divergent views in the international commercial and legal communities respecting the
conduct of, and the degree and nature of judicial intervention in, international commercial arbitrations;
AND WHEREAS the United Nations Commission on
International Trade Law has adopted the UNCITRAL
Model Arbitration Law which reflects a consensus of
views on the conduct of, and degree and nature of judicial
intervention in, international commercial arbitrations;
THEREFORE HER MAJESTY, by and with the advice
and consent of the Legislative Assembly of the Province of
British Columbia, enacts ...
68 In his contribution to Paterson and Thompson's volume, Dr
Gerold Herrmann discussed the modifications and additions to the
UNCITRAL Model Law contained in the British Columbia statute
and characterised these
as being essentially compatible with the philosophy of the
Model Law and its underlying concepts facilitating international commercial arbitration.
... [T]he enactment in British Columbia may be viewed and
appreciated as a good start for the world-wide efforts of
harmonising and improving national laws using the universal
model. [74]
Earlier Dr Herrmann had noted that the UNCITRAL Model Law
was, by conscious decision and for very good reas.on, adopted
as a model law and not as a Convention, which must be
accepted or rejected as is. [71]
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Hong Kong

69 The adoption of the UNCITRAL Model Law for international
commercial arbitrations in Hong Kong followed the recommendations to that effect in the 1987 report of the Law Reform Commission
of Hong Kong (HKLRC).
70 The HKLRC gave as the primary reason for recommending
adoption of the UNCITRAL Model Law "the need to make knowledge of Our legal rules for international commercial arbitration more
accessible to the international community". Accordingly, it recommended that the Model Law be enacted with the minimum number
of alterations or additions possible.
71 The HKLRC elaborated the advantages of adoption of the
Model Law in Hong Kong as follows:
(a) The Model Law provides a sound framework within
which international arbitrations can be conducted.
(b) There is great benefit to be gained from Hong Kong's
point of view in its role as a burgeoning centre for
international arbitrations.
(c) The general philosophy behind the Model Law of giving
more autonomy to the arbitrator is one which is more
likely to appeal to lawyers and parties who are not
infused with English concepts of arbitration.
(d) If the Model Law is adopted widely it will encourage
international arbitration as a way of settling commercial
disputes. This can only work to the advantage of Hong
Kong as a leading international commercial centre in
the Far East, and we would like Hong Kong to be in the
vanguard when adopting the new law.
(e) The Model Law has been drafted in the languages ofthe
United Nations. Although Hong Kong will initially
adopt the law in English only, the basic framework will
thus be accessible to lawyers and businessmen in all
countries. [8]
United Kingdom

72 The UNCITRAL Model Law has not been without critics.
Among those are some experienced in arbitrations in London which
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continues to be the location for arbitration of many international
trade disputes. The suitability of the UNCITRAL Model'Law for
adoption by legislation in England and Wales and Northern Ireland
was considered by a Departmental Advisory Committee chaired by
Lord Justice Mustill. The Committee reached a negative conclusion
in its 1989 report (conveniently reproduced as "A New Arbitration
Act for the United Kingdom?" in (1990) 6 Arbitration International
3).

73 The essence ofthe Mustill Committee's conclusion was set out in
paragraph 89 of its report:
Judged on its intrinsic merits the Model Law has some features which could be of some benefit, principally as statutory
statements of existing common law principles. But it does not
offer a regime which is superior to that which presently exists
in these law districts. A number of the provisions ofthe Model
Law would be detrimental, and others of doubtful benefit, to
the law and practice of arbitration there. The arguments in
favour of enacting the Model Law in the interests of
harmonisation, or of thereby keeping in step with other
nations, are of little weight. The majority of trading nations,
and more notably those to which international arbitrations
have tended to gravitate, have not chosen thus to keep in step.
There would in our judgment be undoubted disadvantages in
introducing a new and untried regime for international commercial arbitration, with all the transitional difficulties that
this would entail, and at the same time retaining the present
regime for domestic arbitration.
74 A Scottish Advisory Committee on arbitration law, chaired by
Lord Dervaird, reached a contrary conclusion in relation to Scotland
adopting the UNCITRAL Model Law in its contemporaneous report
(reproduced as "Scotland and the UNCITRAL Model Law" in (1990)
6 Arbitration International 63). The Dervaird Committee, after noting that the adoption or otherwise of the Model Law in England and
Wales and Northern Ireland was not decisive of the position in Scotland, observed that
the Model Law has been adopted, or proposals for its adoption
have been made, in Australia, Cyprus, Hong Kong and New
Zealand, also substantial common law jurisdictions. It appears
to the Committee therefore that having alteady established
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t,b,at there would be no significant detriments to the existing
law of arbitration arising from the adoption of the Model Law,
the decisions taken in those countries and the likelihood of the
widespread availability of the Model Law in important commercial countries represent another reason for its adoption in
Scotland. [Para 1.9]

Australia
75 The adoption of the Model Law in Australia through the enactment of a federal statute, the International Arbitration Amendment
Act 1989, followed the recommendation of a working group established by the Commonwealth Attorney-General in 1986 to examine
the Model Law.
76 The working group noted that Australia had played an active
role in the UNCITRAL working group which prepared a draft of the
Model Law, and recorded
a ready agreement that the Model Law should be adopted [in
Australia], for the following reasons
• it provides an internationally agreed legal framework for the
conduct of international arbitrations;
• it could therefore assist Australia's efforts to establish itself
as a centre for international commercial arbitration;
• it complements the UNCITRAL Arbitration Rules, which
are becoming increasingly used in the conduct of international ad hoc arbitrations;
• it complements and expands on parts of existing Australian
commercial arbitration laws;
• in a more general context, party autonomy is respected and
facilitated by the Model Law. Parties are not frustrated by
unknown provisions of national laws which may conflict
with their intentions in respect of their arbitration. While
the law in Australia is relatively modem it may be unfamiliar to foreign parties and may be perceived to be undesirable
by them; and
• while the Model Law recognises the supportive and corrective role to be played by the courts, it limits judicial intervention in and supervision of an arbitration. [6-7]
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77 In moving that the legislation implementing the UNCITRAL
Model Law be read a second time in the Commonwealth Parliament,
the Attorney-General observed that
international recognition of the Model Law means that its
adoption should assist Australia's efforts to establish itself as a
centre for international commercial arbitration. In this regard
I note that both Melbourne and Sydney have facilities for
conducting international arbitrations with the establishment
of the Australian Centre for International Commercial Arbitration in Melbourne and the Australian Commercial Disputes
Centre in Sydney.
New Zealand

78 The Law Commission has had little hesitation in recommending
that the UNCITRAL Model Law should apply to international commercial arbitrations in New Zealand. The factors mentioned in the
United Nations General Assembly resolution of December 1985, the
Paterson & Thompson preface, the British Columbia statutory preamble, the HKLRC report, the Dervaird committee report, and the
Australian Working Group report, are generally applicable to New
Zealand. Indeed, such a development in harmonising international
trading laws can only assist a nation as economically dependent on
international trade as is New Zealand. Further, with our location as
part of the Pacific Rim, it is impossible to overlook the fact that
British Columbia, California, Australia, and Hong Kong have already
adopted the Model Law. The adoption of the Model Law by Australia is of particular significance in terms of the development of trade
across the Tasman under the Closer Economic Relations ,agreement.
79 The June 1990 summary ofthe report to the Australian and New
Zealand Governments by a Steering Committee of Officials, The
Harmonisation of Australian and New Zealand Business Law, states
New Zealand is currently reviewing its commercial arbitration
laws and is considering the adoption ofthe UNCITRAL model
law for both international and domestic arbitrations. If
adopted, this approach would promote harmony between the
two countries' laws in respect of international arbitrations, and
any disharmony in respect of domestic arbitrations is unlikely
to inhibit trans-Tasman business. [Para 81]
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80 Onte it is accepted that the UNCITRAL Model Law should be
adopted in New Zealand, two major questions remain:
• Should the text of the Model Law be retained more or less
unchanged from that adopted by UNCITRAL?
• Should the same regime (ie, based on the Model Law) apply
to domestic arbitrations as well as international arbitrations?
The second question is addressed in Chapter IV. On the first question, the Law Commission has concluded that limited modifications
to the text of the UNCITRAL Model Law are desirable. The extent
of and reasons for these modifications may be found in the commentary in Chapter VII of this Report on the provisions of the Model
Law. To the extent that the modifications are substantive, this
recommendation involves slight differences from the position in
Australia and Hong Kong, but consistently with the approach taken
in various Canadian jurisdictions, California and, to a lesser extent,
Scotland.
81 We do not, of course, expect any dramatic increase in New
Zealand's share of the market for international commercial arbitrations as a result of adopting the UNCITRAL Model Law in this
country. Although such adoption would ensure that New Zealand
becomes a more attractive venue than it is under the present legislation, and there are other advantages for those who choose to have
their disputes resolved in New Zealand, the applicable law is only one
of a number of relevant factors. Further, a number of jurisdictions
(eg, British Columbia and Hong Kong) are aggressively marketing
themselves as desirable venues for international arbitration, and the
traditional venues (eg, London, New York and Paris) are well aware
of the challenges to their pre-eminence in this area and can be
expected to make considerable efforts to retain their present
advantages;
82 The ulW Commission is aware of the valuable work of the Arbitrators' Institute of New Zealand in advancing the quality of arbitration in New Zealand. It is also aware of various private centres
which specialise in assisting arbitration and other means of alternative dispute resolution. It gave some emphasis to these matters in its
report on The Structure of the Courts (NZLC R 7 1989) paras
138-142. Although recognising that public funds are subject to many
demands, the Law Commission notes that, in other parts of the
world, including Australia, similar enterprises have enjoyed a degree
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of public funding, apparently on the basis that such funds represent
an investment with a real yield in terms of reduced pressure on the
courts and, in the context of international disputes, the attraction of
economically positive activity.
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IV
Domestic Arbitration
83 The tentative preference of the Law Commission, indicated in
our 1988 discussion paper, was for identical statutory provisions to
govern both international and domestic arbitrations. That preference
was based on two propositions: first, that the inadequacies of the
1908 Act made it inappropriate to govern domestic arbitration; and,
second, that the fundamental nature of arbitrations is unaffected by
the location or nationality of the parties. Putting the second point
another way, there seems to be no good reason why an Auckland
company agreeing to arbitrate a dispute with a Christchurch based
company should be subject to rules different from those applicable to
a dispute with a Melbourne based company.
84 Most of the submissions received on the 1988 discussion paper
heavily supported the propositions that domestic arbitrations should
be based on the Model Law, and that there should be a high degree of
consistency between international and domestic arbitral regimes.
Nevertheless, the submissions contained consistent suggestions that,
at least in the context of domestic arbitrations, there was a need for a
greater degree of elaboration of the powers of arbitral tribunals. It
was also suggested that domestic arbitrations should be subject to a
greater degree of judicial review. Our consequent consultations and
consideration of these issues has led us, on balance, to depart from
our tentative preference and to recommend the additional provisions
applicable to domestic arbitrations contained in Schedule II of our
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draft statute. The ability of parties to international arbitrations to
contract into Schedule 11 provisions is designed to maximise the
consistency between the two regimes.
85 The position which our draft statute seeks to achieve is, comparable to that which is developing in the Canadian jurisdictions.
Although only Quebec province has to date adopted legislation based
on the UNCITRAL Model Law for both international and domestic
arbitrations, while the federal and other provincial jurisdictions have
adopted Model Law based legislation for international arbitrations,
that position seems likely to change in the relatively near future. The
October 1988 report of the Alberta Institute of Law Research and
Reform, Proposals for a New Alberta Arbitration Act, recommended
the enactment of a new statute governing domestic arbitrations heavily influenced by the UNCITRAL Model Law:
The reasons for patterning the draft Act on the Model Law are
(a) that this will keep Alberta law about domestic arbitration
in as much harmony as circumstances permit with the Alberta
law about international commercial arbitration; (b) the Model
Law is, in general, a good model; and (c) there is some value in
keeping the Albe.na law in as much harmony as circumstances
permit the developing international mainstream of arbitration
law. [9]
The draft Act has since been enacted without substantial modification as the Arbitration Act 1991.
86 The influence of the Model Law on Canadian domestic arbitration legislation is likely to be substantially enhanced by the adoption
in November 1990 by the Uniform Law Conference of Canada of a
uniform domestic arbitration statute. This statute owes a great deal
to the work of the Alberta law reformers, which is referred to at
various points in Chapter VII of this Report.
87 Similarly, the UNCITRAL Model Law seems likely to have a
substantial impact on domestic arbitration legislation in the. United
Kingdom. Notwithstanding the Mustill Committee's recommendation against enactment of the UNCITRAL Model Law as such in
England and Wales and Northern Ireland, that Committee did recommend work towards a new domestic arbitration statute, and stated
that
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consideration should be given to ensuring that any such new
statute should, so far as possible, have the same structure and
language as the Model Law, so as to enhance its accessibility to
those who are familiar with the Model Law. [Para 108]
88 In Scotland the Dervaird Committee did not express a concluded view on the relationship of the Model Law to purely domestic
arbitration. However, paragraph 1.12 of the Committee's report
stated:
In a paper submitted to the Committee by Or Fraser Davidson
of Dundee University it has been suggested that a new system,
more or less based on the Model Law, should apply to all
forms of arbitration other than specialised statutory systems.
The Committee does not consider that it is necessary, or
indeed desirable, to defer adoption of the Model Law for its
designated purpose pending a decision on that matter. This
possibility will be considered by the Committee during the
next phase of its work.
89 In a subsequent article, "International Commercial Arbitration-the United Kingdom and UNCITRAL Model Law" [1990]
Journal of Business Law 480, Professor Fraser Davidson noted that
not only do difficulties arise when separate and markedly different legal regimes govern international and domestic arbitrations, but the Model Law must interact in a number of respects
with the existing law of arbitration. Thus where the Model
Law has been adopted in order to overcome the perceived
inadequacies of the domestic law, those same inadequacies
may betray the legislator's purpose. [492]
... The new [international arbitration] law can never become
truly effective, nor can Scotland become attractive as a forum
for international commercial arbitration, until the domestic
law of arbitration is reformed. Scotland should seek to pursue
such an initiative by legislative means before long. The Model
Law might indeed afford a model since most of its basic
precepts are in harmony with the traditional philosophy of the
Scots law of arbitration. [493]
90 In Australia the UNCITRAL Model Law has been adopted for
international commercial arbitrations (see para 75, above) while
domestic arbitrations remain governed by the uniform Commercial
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Arbitration Acts enacted in each of the states and territories (except
Queensland) in the mid 1980s. Advice received from the Federal
Attorney-General's Department was that
adoption of the Model Law as a basis for domestic arbitration
legislation was never considered to be a realistic option in
Australia because the uniform legislation, after some years of
preparation, had only just been implemented at the time the
working group [considering the Model Law] was meeting. It is
likely that separate regimes for domestic and international
arbitrations ... will exist for some years to come.
91 Some of those consulted by the Law Commission on arbitration
law reform favoured a New Zealand domestic arbitration statute
modelled on the Australian uniform domestic legislation, seeing this
as consistent with the spirit of the CER agreement and trans-Tasman
harmonisation of business laws. However, the majority of those consulted saw greater merit in consistency between the international and
domestic arbitration regimes within New Zealand, and thought any
adverse impact from any disharmony between the domestic arbitration statutes on either side of the Tasman unlikely (see also the
Officials Committee view, para 79 above). Further, as may be seen in
Chapter VII, provisions from the Australian uniform statutes have
been used as models for several of the provisions contained in the
draft statute. Finally, we have noted that the trend of the latest
amendments to the Australian uniform statutes is in the direction of
the principles which underlie the UNCITRAL Model Law. Accordingly, the Law Commission has concluded that there should not be a
separate New Zealand domestic arbitration statute modelled on the
Australian uniform legislation.
92 Most of the provisions of Schedule 2 may fairly be regarded as
consistent with the thrust of the UNCITRAL Model Law. The comments of Dr Gerold Herrmann on the Mustill Committee's recommendation for a new domestic arbitration statute in England are
particularly relevant:
An UNCITRAL Model restatement of English (or UK) arbitration law would probably contain some clarifications or true
additions, both of which would not be contrary to the spirit of
the venture. Based on comments in the Consultative Document and various other publications, one could think, for
example, of a definition of "arbitral award", including the
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clarification that interim awards may be rendered, of a provision offering court assistance in the appointment process even
before the place of arbitration is determined, of a rule empowering courts to strike out stale claims (which would go beyond
the powers of the arbitral tribunal to terminate the proceedings
under Article 32), and possibly a provision empowering courts
to consolidate separate arbitrations. [(1988) 4 Arbitration
International 62, 66-67]
Each of those points has been adopted in our recommended draft
statute, in some cases for international arbitration as well as for
domestic arbitration. In the United Kingdom, the Courts and Legal
Services Act 1990 has in fact made extra provision in respect of
appointment and the striking out of state proceedings.

APPEALS TO THE COURTS
93 The one feature of Schedule 2 of our draft statute which cannot
be said to be in accordance with the spirit of the UNCITRAL Model
Law is the provision of a limited right of appeal against an award to
the High Court on a question of law. This was perhaps the single
most difficult issue to be addressed in our review on arbitration
legislation, and our final recommendation, for an opt-out right of
appeal on a question oflaw, represents a departure from the tentative
preference expressed in our 1988 discussion paper.
94 Our change of view follows consideration of the submissions
received on the discussion paper and on drafts of a new statute which
were given limited circulation. Although those we consulted were
perhaps evenly divided on whether or not there should be any power
to review an award beyond that contained in article 34 of the Model
Law, there was wide agreement that the legal and other experience of
arbitrators in New Zealand is variable, and that there should be no
departure from the basic proposition that an arbitration should be
determined in accordance with the law (as reflected in article 28(1) of
the Model Law).
95 An example of the submissions which weighed with the Law
Commission was that submitted jointly by Messrs A N Frankham
and J C Hagen, Chartered Accountants in Auckland experienced in
arbitration, in which they stated:
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We feel quite strongly that for both international commercial
arbitrations and [domestic arbitrations, -an appeal on points of
law] should apply on an "opt-out" basis. We note that there
are many instances where an arbitral tribunal appropriately
comprises non-legal arbitraton. We believe it would be wrong
for non-legal specialists to endeavour to deal definitively with
the law. There should always be a right of appeal on points of
law except where a party is happy to opt-out of a right of
appeal on legal grounds.
96 More recently, the Law Commission has noted the comments of
the President of the Court of Appeal, Sir Robin Cooke, concurred in
by Mr Justice Hardie Boys, in Manukau City Council v Fencible
Court Howick Ltd (CA 192189; judgment 18 April 1991):
At the present day there is a strong judicial respect for arbitration as a valuable mode of dispute resolution. When an expert
arbitrator or umpire has acted impartially (and here the challenge to the umpire's conduct has not been renewed on appeal)
the Court should be slow to be penuaded to strike down the
decision. The mere possibility of a different result should not
normally be enough to justify judicial intervention. There
should be no assumption that an error in expounding the
meaning of the contract was or may have been material. The
onus should be the other way. In my opinion, the Court
should not set aside an arbitral award on the ground of error of
law unless satisfied affirmatively that the error made a difference to the decision or at least probably did so.
Changes in the law as to arbitration are under consideration in
New Zealand, as they have been in other countries. The result
of the present case may serve to underline that the New
Zealand Courts are alive to the need to encourage arbitration
and respect arbitral awards. At the same time the view should
not be overlooked that a party who can show that there has
been a truly significant error of law has a justifiable grievance
for which the law should provide a remedy, unless he or she
has freely contracted out of that right. [4-5]
97 With those considerations in mind, the Law Commission has
concluded, on balance, that at least for the time being a new domestic
arbitration regime should include a limited right of appeal in order to
correct erron of law, in the form of clause 5· of Schedule 2. Clause 5
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·is designed to follow the position under the current English and
Australian legislation (see the commentary in Chapter VII).
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V

Court and Statutory References
to Arbitration
98 The essence of the arbitral process is that it is consensual: it is
based on an agreement by the parties to have their dispute arbitrated
rather than litigated before a court. Nevertheless, the perceived
advantages of arbitration, including informality, expertise of decision-making, and the saving of costs and speed, have led to two
distinct species of non-consensual "arbitration": those directed by a
court; and those required by the terms of an enactment. This chapter
deals with each of those.

COURT REFERENCES
99 The Arbitration Act 1908 includes several sections dealing with
references of matters to arbitrators by order of the High Court.
Section 14 provides for referral of "any question arising" in any
matter "for enquiry or report to any official or special referee". Any
such report may be adopted wholly or partially by the High Court,
and if adopted may be enforced as a judgment or order of the court.
100 Section 15 of the 1908 Act provides that where there is either
consent of all parties, or matters of account are involved, or a prolonged examination of documents or scientific or .local investigation
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is required, the High Court may order the whole or any question or
any issue in the case "to be tried before an arbitrator agreed on by the
parties, or before an officer of the court". In Davidson v Wayman
[1984] 2 NZLR 115, the Court of Appeal confirmed that
while an award [on a reference under section 15] will never be
interfered with lightly, the Court has wider reviewing scope
than as regards ordinary arbitrations. [116]
Section 15 provides a mode of trial by the High Court itself;
the arbitrator is an officer of the court; and the court has the
extensive control referred to in s 16( 1). It follows that the
supervision which the court exercises is not the same as that
exercised in respect of arbitrations out of court. [122]
101 The High Court also has an inherent jurisdiction to order the
reference of a dispute pending in court to arbitration where the parties consent. In that case the arbitration is equivalent to any other
consensual arbitration, and not subject to the same powers of review
as on a s 15 reference: Darlington Wagon & Co Ltd v Harding and
Trouville Pier and Steamboat Co Ltd [1891] 1 QB 245.
102 These powers of referral by a court offer considerable flexibility. In a recent dispute over workmanship in laying tiles involving no
more than $25,000, the parties acceded to the court's suggestion that
an arbitrator be appointed by consent and subject to conditions laying down an abridged and informal procedure (a relatively simple
letter of instruction, no formal hearing, and no solicitors or counsel
involved, brief reasons in writing, fee shared equally and paid before
the decision, and the parties to give effect to the decision within one
month of its receipt): Permathene Plastics Ltd v Woodward (Thomas
J, High Court, Auckland M 977/90; 24 July 1990).
103 The introduction of Masters in the High Court (see Judicature
Act 1908, s 26C) appears to have expanded the opportunity and
advantages of references to arbitration under s 15. In Elders Pastoral
Ltd v Farmers' Cooperative Organisation Society ofNZ Ltd (Master J
H Williams QC, High Court-New Plymouth, CP 33/90; 28 March
1991), the Master held that, when acting under s 15 of the 1908 Act,
he was entitled to employ the powers conferred on him for the purposes of general court proceedings. He observed that the legislative
intention. was
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to give litipnts ready access to a mode of trial of their proceedinp which can be both cbe&p-liven that. no fees are

prescribed when Masters are appointed under section 1S-and
rapid-given that Masters can determine all the interlocutory
aspects of such a reference as well as a reference itself-but it
still gives litigants, and thus this Court, wider powers of review
or challenge than may be available following a conventional
reference to arbitration.
104 The Commission's 1988 discussion paper set out tentative
views on court-annexed arbitration:
It may be questioned whether these forms of "arbitration" lie,
under ss 14 and 1S of the 1908 Act] can be regarded as sufficiently close to the normal concept of arbitration to remain in
an arbitration statute, especially if the statute itself moves
closer to the contractual model. On the other hand, since the
processes are valuable there may be a case for retaining them
in some form. There could, for instance, be something
equivalent to the English or Australian provisions for referees,
arbitrators (although it might be better to avoid this terminology) and assessors in the Judicature Act and High Court Rules
.... [Para 174]
10S The responses to the discussion paper generally supported this
approach. The issues were canvassed in a particularly helpful submission from Mr Justice Smellie of the High Court at Auckland:
I am persuaded by the argument in the discussion paper that
court-annexed arbitration is something of an anomaly and
therefore in principle should be removed from the Arbitration
Act. I am equally firmly of the view, however, that complex
commercial litigation can often be shortened and made less
expensive and uncertain for the parties by using the present
provisions in the Act.
It is true that the provisions have not been much used so far
but there is a growing tendency to use them in Commercial
List business in Auckland, especially in building and construction type cases. A number of those cases are directed to me for
hearing and I have had some limited success so far in referring
technical matters off to referees in such cases. I should be
most unhappy if the court-annexed arbitration provisions were
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taken out of the present Arbitration Act before some other well
established procedure was in place.
106 The Law Commission has examined procedures adopted in
other jurisdictions relating to the referral by courts to referees of
particular disputes or issues within a dispute. It has concluded that a
particularly useful model for reform is to be found in the New South
Wales Supreme Court Rules, Part 72 of which was added in 1975 and
authorises the court to refer any question or proceedings to a referee
for a report which the court may reject or adopt in whole or in part.
107 Mr Justice Andrew Rogers, Chief Judge of the Commercial
Division of the Supreme Court of New South Wales, reviewed the
operation of Part 72 in an address given in November 1979:
The most frequent use of the power to refer is in the Construction List. Almost as a matter of course, technical issues
involving engineering, building, architectural or other expertise are referred to appropriately qualified persons for report.
Generally, the parties select their own referee ....
At the time the appointment is made, the parties are required
to advise the Court of a date when the referee can commence
the hearing and the expected duration of the reference. The
judge then fixes a date some time after the conclusion of the
reference hearing, by which the referee's report is required. A
further, later, date is allocated at which time the report comes
before the Court to be appropriately dealt with. At the time
that the appointment of the referee is made, the judge makes a
number of other orders. These orders generally follow a standard form.
108 In June 1990 the Law Commission circulated to a limited number of those we consulted a draft of proposed additions to the High
Court Rules based on Part 72. The response to that draft was very
positive. We have taken account of the comments received, and set
out here an amended version as an indication of the changes which
we would propose for consideration by the Rules Committee. Parallel changes should be considered for the District Courts Rules.
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Judicature Act 1908
Insert the following provisions in Schedule 2:
383A

Refereuce to referee

The court may, on application of any party before or at the trial
of a proceeding, but subject to any right of trial by jury, refer the
proceeding or any question arising in the course of the proceeding to a referee for inquiry and report.
383B

Directions

Where an order is made under rule 383A, the court shall
(a) state the question or proceeding referred;
(b) direct that the referee make a report in writing to the
court, stating, with reasons, his or her decision or
opinion;
(c) give such instructions as the court thinks fit relating to
the inquiry or report.
383C

Directions as to procedure

Where an order is made under rule 383A, the court may by the
same or subsequent order
(a) order that the referee hold any trial or make any inquiry
that may be necessary to enable the referee to decide the
question or proceeding referred;
(b) give directions for the conduct of the trial or inquiry;
-

(c) direct that the referee give such further information on
the report as the court thinks fit;
and rules 406 (powers of persons taking accounts or making
inquiries) and 407 (duty of persons summoned to attend) shall
apply with necessary modifications to a reference under rule
383A.

383D Costs of reference
(1). Where an order is made under rule 383A, the court may by
the same or sub$equeat order·uthe remutlerationofthe referee
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and determine who shall pay the costs of the reference and in
what proportion.
(2) The court may order any party to give security for the costs
of the reference.
(3) The provisions of subclause (2) are without prejudice to the
power of the court to make an order providing for costs of the
reference as part of the costs of the proceeding.
383E Report on reference
On receipt of the report of the referee, the court shall serve
it on the parties.

(1)

(2) The court may, of its own motion, after notice to the parties, or on application of any party

(a) adopt, vary, or reject the report in whole or in part;
(b) require an explanation by way of report from the
referee;
(c) on any ground, remit for further consideration by the
referee the whole or any part of the matter referred for a
further report;
(d) decide any matter on the evidence taken before the
referee, with or without any additional evidence;
and shall make any such order or give such judgment as it thinks
fit.
383F Arbitration by consent
Notwithstanding rule 383A, the parties may agree to arbitration of their dispute or any part of it under the Arbitration Act
199- at any time during the course of court proceedings.

(1)

(2) If an arbitration agreement is entered into in the course of a
court proceeding the court shall stay the proceeding unless it
finds that the agreement is null and void, inoperative or incapable of being performed.

(3) Article 8 of Schedule 1 of the Arbitration Act 199- (Arbitration agreement·· and substantive claim before court) does not
apply to an arbitration' agreement entered into' under this rule.
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109 These rules would authorise the court to refer any question or
proceedings to a referee for a· report which the court may reject or
adopt in whole or in part. The provisions would supplement rules
384-405 of the High Court Rules dealing with accounts and inquiries
in a more limited category of cases, namely those requiring a simple
financial statement. The main differences between the proposed new
provisions and the present rules are, first, that the referee could be
asked to report on any factual issue, secondly, the report could be
made by any expert, and, thirdly, the referee's report would not be
binding on the court. The referee process would be an adjunct to the
processes of the court, although a presumption in practice in favour
of adoption of the report of a referee would be important. The
parties would retain the ability to agree to have their dispute
arbitrated.
110 The Law Commission recommends that rules on references
along these lines should be added to the High Court and District
Court Rules. A consequential change to the jurisdiction of Masters
may also be required and is provided for in Schedule 4 to the draft
Act.
111 The Law Commission is aware that there have been further
developments in New South Wales with the commencement in 1990
of the Courts Legislation (Procedure) Amendment Act 1989, providinJ' for compulsory arbitration of Supreme Court civil proceedings in
that State. A note in (1990) 64 Australian Law J oumal 317, 318,
recorded the following description of the new system:
The arbitrator would first attempt conciliation, and if that
failed, would hear the case and make the award. The award
automatically became the decision of the court unless either
party applied for a rehearing before the court within 28 days.
A party which failed to attend the arbitration hearing and to
satisfy the court that there was a good reason for non-participation, would be unable to obtain a rehearing. Hearings would
be held in court-designated accommodation, with an arbitrator
listed for a particular day. Complex questions of law or fact
which were likely to take a long time to hear would not be
referred to arbitration.
The note went on to record that the Chief Justice of New South
Wales had appointed 18 arbitrators for the purposes of the new
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system, includina 10 Queen's Counsel. The Law Commission considers that this development should be monitored carefully in New
Zealand over a reasonable period for possible future application here,
but that for the time being the measures recommended above are
sufficient.

STATUTORY REFERENCES
112 Section 25 of the 1908 Act provides that it is to apply
to every arbitration under any Act ... as if the arbitration were
pursuant to a submission [ie an agreement to arbitration]
except insofar as this Act is inconsistent with the Act regulating the arbitration, or with any rules or procedure authorised
or recognised by that Act.
Section 20 of the 1938 Amendment Act is to the same effect, with the
express exclusion of certain of its provisions. The 1988 discussion
paper indicated a tentative preference for the rationalisation of the
statutory provisions, which it listed, by distributing some of them to
the courts or to administrative tribunals. A principal basis for such a
reallocation would be the lack of a consensual basis for the particular
statutory process. Further, the State should in general impose on
parties to disputes arising under statutes, as the means of resolving
those disputes, only offici~ bodies such as courts and statutory tribunals. The Legislation Advisory Committee adopted a similar
approach in its report on Administrative Tribunals (Report No 3,
February 1989) para 96 and Appendix 4, published shortly after our
discussion paper. The Commission provided copies of that report to
a number of those consulted for comment. Appendix E contains a
reasonably comprehensive list of the enactments which refer disputes
arising under them to "arbitrators". This list incorporates and
updates the lists in our discussion paper and the LAC report.
113 The responses to the discussion paper and the LAC report were
mixed. The Ministry of Commerce, for instance, agreed that it would
be difficult for a law relating to arrangements based on the consent of
the parties to properly provide for cases where an arbitral process is
being imposed by statute. But on the other hand arbitration, it said,
might be the most efficient (ie quickest and cheapest) method of
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resolving the particular dispute concerned. Mr I L McKay of Kensington Swan, Wellington, and now a Judge of the Court of Appeal
did not think
that the mere fact that the element of agreement is lacking
should be a reason for avoiding arbitration. The better test is
whether a fair and acceptable resolution of the issue is more
likely to be obtained by arbitration than by reference to a
court.
114 Several of the submissions stressed the need to examine the
advantages of the different methods of dispute resolution in the particular context while keeping the above general matters in mind. Some
also mentioned the virtues of conciliation and informal arbitration.
For instance Mr Justice Andrew Rogers suggested that
in an appropriate case [involving the fixing of compensation]
Parliament should consider appointing a person who may,
applying his or her expertise without regard to the law of
evidence and without legal representation, and after exhausting the processes of conciliation, make an appropriate quantification. This is what Parliament really had in mind when it
called for quantification and, if it remains of that mind, it
should clearly say so.
As he concluded, there is a danger that by invoking arbitration Parliament merely substitutes one formal structure for another.
115 The Commission has considered the matter further and has
consulted with the Legislation Advisory Committee. The Commission, like the Committee, sees the force of the argument that arbitration will sometimes have real practical advantages for settling some
disputes arising under statutes even if the matter is not submitted by
agreement. Further, in some cases there will in fact be a consensual
element. Accordingly, the Commission has included in the draft
statute a provision to similar effect to that included in the 1908 and
1938 Acts (see s 7 and the commentary in Chapter VII, paras 219223). What is required in each particular statutory area is an assessment of the general principles and the aptness of the different methods of dispute settlement. That assessment should be undertaken
when methods are being considered for inclusion in new or revised
statutes.
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116 The Law Commission also makes some more.specific proposals
and comments on the legislative choice between court, tribunal and
arbitration:
• The choice of the statutory language should be made
carefully and consistently. While some statutes make it
explicit that the arbitration they provide for is to be
considered "a submission" and that the Arbitration Act
accordingly applies, others leave the matter in doubt. So
several enactments relating to licensing and education
simply provide for decisions to be taken by an "arbitrator" without making it clear whether the 1908 Act is or
is not to apply. The person might equally have been
called a tribunal or authority, or indeed not have been
given any title at all; that is especially the case if the
appointment is made by a person not involved in the
dispute. Given the provisions of s 25 of the 1908 Act
and the proposed replacement, the word "arbitration"
or "arbitrator" should be avoided in statutes unless the
intention is to invoke the general law of arbitration, or
unless the particular statute sets up a complete regime.
• Some statutory arbitrations are comparable to those
considered in the first part of this chapter: a person with
a power of decision might be empowered to refer an
issue, with or without the consent of the parties, to an
"arbitrator" who is to report back. The recommendation which we made earlier equally applies: "referee" is
the preferable word (para 104).
• Several of the provisions are based on agreements
between the disputing parties, for instance legislatiun
relating to building societies and credit unions, or legislation (especially local Acts) incorporating agreements
between public bodies. Arbitration is more appropriate
in these cases.
• A common subject matter of the statutory arbitration
provisions, as of regular arbitration, is valuation-for
instance of leases or licences. The relevant processes
under those particular statutes may, as well, involve a
consensual element. The experience of the land valuationtribunals should also be kept in mind.
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• A review of existing provisions (including those in the
area of local government) should take account of their
historical origin. They can sometimes be explained in
the words of the submission made to the Commission
by Professor Ross Cranston of the University of
London:
statutory arbitration in English history was introduced in 19th century compulsory purchase statutes on a basis that the issues, particularly on
valuation, were not appropriate for courts. Arbitration, despite the general distrust of it then current was the only obvious alternative. Tribunals
had not then been "invented".
• Sometimes there will be a public interest element in the
decision under the statute that will make a private arbitration with its consensual emphasis inappropriate.
This is of course a specific aspect of arbitrability which
is discussed in Chapter VII, paras 224-234.
117 Accordingly, the Law Commission recommends that those considering including provisions for statutory arbitration in new or
revised legislation examine the advantages and disadvantages of the
range of methods of dispute resolution. When appropriate, the
choice of method should also be made by reference to the criteria for
the allocation of public decision-making power proposed by the Legislation Advisory Committee in its Report on Administrative Tribunals, paras 37-55 and endorsed by the Law Commission in its Report
on The Structure o/the Courts (NZLC R7 1989) paras 136-137 and
Appendix I. Cabinet directions require that those proposing relevant
legislation apply those criteria.. In particular weight should be given
to the fact that the law of arbitration is written on the basis that the
parties have consented to that method of decision.
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VI
Treaties on Arbitration
118 New Zealand is party to four multilateral treaties regulating
arbitration between private parties and between private parties and
States. (It is also party to treaties relating to the arbitration of disputes between States alone. Those treaties are not relevant to this
Report.) The treaties are
• the Geneva Protocol on Arbitration Clauses 1923
• the Geneva Convention on the Execution of Foreign Arbitral
Awards 1927
• the (New York) Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958
• the Convention on the Settlement of Investment Disputes
between States and Nationals of other States 1965
119 The Arbitration Clauses (Protocol) and the Arbitration (Foreign Awards) Act 1933 is intended to give effect in the law of New
Zealand to the 1923 and 1927 instruments, the Arbitration (Foreign
Agreements and Awards) Act 1982 to the 1958 Convention, and the
Arbitration (International Investment Disputes) Act 1979 to the 1965
Convention. The English texts of the four treaties are scheduled to
the relevant Acts and except for the 1965 Convention are included in
Schedule 3 to the draft Act as set out in· Chapter I.
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120 The draft Act would repeal the 1933 and 1982 Acts on the basis
that it will itself give full effect in New Zealand law to the terms of the
Geneva and New York Conventions. This chapter first explains how
the draft Act would implement those instruments. The chapter secondly explains the proposed amendments to the 1979 Act which are
put forward with the purpose of giving full effect in the law of New
Zealand to the 1965 Convention.

THE 1923, 1927 AND 1958 CONVENTIONS
121 The broad explanation for the conclusion that the proposed
new statute will give effect in the law of New Zealand to the three
treaties is that the UNCITRAL Model Law builds on them, especially
on the 1958 Convention which in turn was designed to develop and
largely to replace the two earlier instruments. The Model Law does
of course have a wider scope since it also regulates the setting up and
operation of arbitration.
122 The 1958 Convention expressly provides that the Geneva texts
cease to have effect between Contracting States on their becoming
bound by the 1958 Convention and to the extent that they are bound
by it (article VII(2». Eighty five states are party to the 1958 Convention and only 36 to the 1923 Protocol (as at February 1991). Nevertheless, eight countries are listed by the United Nations as having
become parties to both the earlier treaties but not to the 1958 Convention and another four are parties to the 1923 Protocol alone.
123 That fact plus the implication in the 1958 Convention itself
that the earlier instruments might still have effect even for pairs of
States bound by it mean that the Geneva treaties must be considered
here along with the 1958 Convention. (Those possibilities of continued effect presumably explain why the United Kingdom and New
Zealand when enacting legislation to implement the 1958 Convention also kept in force the legislation implementing the earlier treaties. That continuation is qualified by the fact that neither
maintained the distinct statutory provisions requiring the stay of
court proceedings relating to arbitrable matters subject to the 1923
Protocol, notwithstanding the fact that the 1923 and 1958 provisions
are worded differently, 1923 article 4, 1958 article 11(3); the statutory
provisions also differed; 1933 Act (NZ) s 3, 1982 Act (NZ) s 4; and
Arbitration Act 1950 (UK) s 4(2) and 1975 (UK) s 1.)
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124 The essence of the three treaties is that the law of each State
which is Party to them is to provide as follows:
• agreements to arbitrate are binding (1923 and 1958);
• court proceedings brought in respect of a dispute which is
subject to an arbitration process are to be stayed if a party
requests (1923 and 1958);
• foreign arbitral awards are to be recognised and enforced
(1927 and 1958).
We now compare, by reference to those three matters, the provisions
of the proposed Act (especially the adapted UNCITRAL Model Law
set out in Schedule 1 to the draft Act) with the provisions of the three
Conventions. We then comment on the scope of application of the
Conventions and the draft Act.
Binding force of arbitration agreements

125 The 1923 Protocol and 1958 Convention each require the Contracting Parties to recognise the validity of arbitration agreements
which fall within their scope (article 1 and article 11). That recognition has for some time been implicit in the statutory law of arbitration and that will continue in the proposed new statute. The
recognition is not for instance made express in the provisions of the
1933 and 1982 Acts giving effect to the Geneva and New York
treaties. Rather, in the earlier statutes and in the proposed one, it is
given specific content and express support in the statutory provisions
for the operation of the arbitral process, especially those providing (1)
for the stay of court proceedings which are brought in respect of
matters which fall within the arbitral obligation and (2) for the recognition and enforcement of arbitral awards. There is now thought to
be no need for separate express recognition of the binding force ofthe
agreement to arbitrate. The proposed Act will make no change to
that general position. We now turn to those specific issues of stay and
enforcement.
Stay of court proceedings brought in respect of an arbitrable matter

126 Even if the arbitration agreement is binding in law, its effect
could be nullified if a party to the agreement were able to bring court
proceedings and the court were able or even required to decide the
dispute which, the parties agreed, was to be arbitrated. The 1923
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Protocol requires tribunals (courts) of the Contracting States on being
seized of a dispute subject to an arbitration agreement to refer the
parties, on the application of either of them, to· the decision of the
arbitrators (article 4). The 1958 Convention imposes the same obligation (article 11(3». (We shall see that the territorial scope of the
two provisions differs, with the 1958 Convention having a wider
application, para 148.) Although the Model Law is slightly more
elaborate (by requiring the request to be made before the requesting
party files the first substantive pleading), it is to the same effect
(article 8). That extra requirement is a sensible application of the
principle of waiver. If a party which could have applied to require a
matter to be referred to arbitration fails to do that and participates in
the national court process it can properly be held to that election.
127 All three provisions recognise that there are limits to the propositions they state with the consequence that in some cases the court
proceeding should continue and the matter should not be referred to
arbitration. Under the 1923 Protocol, article 4, the competence of
the national court is not prejudiced if "the agreement or arbitration
cannot proceed or [has] become inoperative"; and under both the
1958 Convention, article 11(3), and the Model Law, article 8, there is
no reference if the court finds that the agreement is "null and void,
inoperative or incapable of being performed". The latter formulas
appear indistinguishable from the 1923 one, and the New Zealand
and United Kingdom legislation did not make distinct provision in
respect ofthe stay provision in the 1923 Protocol once legislation to
give effect to the 1958 Convention was enacted (para 123 above).
Accordingly we conclude that article 8 ofthe Model Law (in Schedule
1 to the draft Act) will give effect in New Zealand law to the 1923 and
1958 treaty provisions requiring the stay of court proceedings and
placing limits on that requirement.
128 As discussed in the commentary to article 8, we propose an
elaboration of the grounds for refusing a stay: that there is not in fact
any dispute between the parties with regard to the matters agreed to
be referred. This addition makes explicit in article 8 what has
already been stated in article 7 when read with s 4; it emphasises the
value of summary judgment processes in the court when there is not a
real dispute between the parties and, for instance, debtors might be
trying to use arbitration simply to delay meeting. their debts. That
elaboration does not, in our view, widen the power of the courts to
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refuse a stay and allow the court proceedings to continue notwithstanding an agreement to arbitrate.

Recognition and enforcement
129 The 1927 and 1958 Conventions and the UNCITRAL Model
Law all provide that arbitral awards made in other countries are to be
recognised as binding and are to be enforced. The texts lay down
procedures to facilitate those consequences of the arbitral process
(such as the supply of a certified copy of the award and of the arbitration submission), and they place limits on recognition and enforcement (such as the invalidity of that submission).
130 In addition both the 1927 and 1958 instruments enable
interested parties to avail themselves of awards in the manner and to
the extent allowed by the law or the treaties of the country where the
award is sought to be relied on (1927 article 5 and 1958 article
VII(I». That more generous treatment might be in the procedure or
in the narrowing of the grounds for recognition. One example of it
appears in the fact that the 1927 provisions for non-recognition are
obligatory (recognition and enforcement shall be refused in the prescribed situations), while, by contrast, the 1958 and UNCITRAL
provisions are permissive. The later provisions recognise that if the
prescribed situation (for instance a failure to comply with procedural
rules) had no impact in the particular matter the award might still be
recognised and enforced (compare 1927 articles 1 and 2 with 1958
article V and UNCITRAL article 36). A further way in which the
newer provisions are easier for those wishing to enforce an award is
in the onus they place on the parties in respect of some grounds for
non-enforcement (compare the explicit provision of article V of the
1958 Convention and article 36(1 )(a) of the Model Law with article 1
of the 1927 Convention). The procedural requirements under the
later instruments are also easier to satisfy.
131 A comparison of the provisions of the draft Act relating to
recognition and enforcement with the relevant provisions ofthe 1927
and 1958 treaties begins with the policy of those responsible for
preparing the Model Law. That policy was that the Model Law
should be in full harmony with the 1958 Convention, Secretariat
Commentary to article 35, para 1.
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132 The procedure for enforcement: article 35 follows the 1958 Convention, article IV. Recognition (as opposed to enforcement) does
not require any particular process (although there is of course a
requirement of proof) and in that sense the proposed enactment is
less onerous than the 1958 Convention. There is also a relaxation in
the requirement for the certification of a translation of an award
which is being enforced. The amended version of article 35(2) proposed in the Act also takes account of the possibility of an arbitration
based on an oral agreement.
133 Article 36 of the Model Law sets out exhaustively the grounds
for refusing recognition or enforcement of an arbitral award. As is to
be expected given the governing policy of full harmony, article 36 is
closely modelled on article V of the New York Convention, while
going further than it in applying not just to awards made outside the
state in which it is being invoked but also to awards made within that
state. In the words of the UNCITRAL Secretariat, article 36(1)
"adopts almost literally the well known grounds set forth in article V
of the 1958 New York Convention", Commentary, article 36, para 1.
Given that almost complete coincidence, it is convenient in the following discussion to compare the 1927 text with the other two.
134 The seven grounds for non-recognition in article 36 of the
UNCITRAL law (set out in Schedule 1 to the draft Act) and article V
of the 1958 Convention (set out in Schedule 3) are now compared
with the 1927 grounds. It will be seen that the conclusion is that the
UNCITRAL grounds for setting aside awards are no wider than those
in the 1958 and 1927 provisions and in some areas are narrower than
those of 1927. To the extent that the new grounds are narrower and
the award is accordingly more easily recognised and enforced, the
1927 Convention does of course allow that.
135 The invalidity of the submission agreement: 1927 article 1(a),
1958 article V(I)(a), and UNCITRAL article 36(1)(a)(i). The 1927
text refers simply to the validity of the submission under the law
applicable to it. The 1958 Convention expands that last phrase by
referring to the law to which the parties have subjected it or, failing
any indication, to the law of the place of the arbitration, and it also
makes a distinct reference to the capacity of the parties under the law
applicable to them (article V(a». The UNCITRAL text dropped the
emphasised reference to the law applicable to capacity. That reference was thought to be either incomplete or misleading. Its removal
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was considered not to introduce any substantive change from the
1958 text, Holtzmann and Neuhaus 1058-1059. That can also be
said, we consider, about the elaboration of the 1927 reference to the
validity of an agreement to include, in the 1958 and UNCITRAL
texts, the competence of the parties. We do not see that as widening
the ground for attack on the award.
136 Failure to give notice to party: 1927 article 2(b), 1958 article
V(b), and UNCITRAL article 36(1)(a)(ii). Except for an inconsequential verbal difference the 1958 and UNCITRAL texts are identical. In not allowing a general argument of inability of a party to
present its case, the 1927 provision may be narrower and appears to
present a problem. But two other 1927 grounds which are more
extensive than the later ones are more than adequate to cover any
difference. They require non-recognition if the award has not been
made in accordance with the relevant procedural law or if recognition
or enforcement is contrary to the principles of the law of the country
where recognition or enforcement is being sought (article l(c) and

(e».
137 Ultra vires award: 1927 article 2(c), 1958 article V(c), UNCITRAL article 36(1)(a)(iii). The 1958 and UNCITRAL provisions are
identical. The 1927 provision is to the same effect with one exception. Unlike the later texts, it does not allow the recognition and
enforcement of valid parts of an award which can be separated from
the parts falling outside the scope of the submission. That widening
of recognition and enforcement is of course permitted by the 1927
Convention.
138 Unlawfully constituted tribunal, unlawful procedure: 1927
article l(c), 1958 article V(d), UNCITRAL article 36(l)(a)(iv). Again
the 1958 and UNCITRAL provisions are identical. The 1927 provision covers at least the same ground as the later provisions but again
may allow a broader argument for non-recognition (the Award was
not made by the tribunal provided for). If so the narrowing in the
later provisions is allowed by the 1927 Convention.
139 Award not yet binding: 1927 articles l(d) and 2(a), 1958 article
V(e), UNCITRAL article 36(l)(a)(v). The 1958 and UNCITRAL
texts are essentially identical. The wording of the two relevant 1927
provisions differs but is to the same effect.
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140 Non tubitrability: 1927.article l(b), 1958 article V(2)(a), UNOTRAL article 36(1)(b)(i). The 1958 Convention and UNCITRAL
provisions are identical in effect. -The 1927 text uses the same basic
wording-"capable of settlement by arbitration".

141 Public policy: 1927 article 1(e), 1958 article V(2)(b), UNCITRAL article 36(I)(bXii). All three texts allow refusal of recognition
or enforcement because recognition or enforcement would be contrary to "the public policy" of the State where the award is relied on.
As noted above, para 136, the 1927 provision also has a wider reference to "the principles of law of the country". The proposed statute
spells out the reference to public policy in a declaratory way by
including fraud, corruption and breach of natural justice. All three
texts by their reference to the public policy of the State where recognition or enforcement is sought leave some room for that State to
develop the broad concept. In addition, UNCITRAL recognised that
"public policy" can cover fundamental principles of law and justice
in procedural respects, corruption and fraud, Holtzmann and Neuhaus 914. We propose that the elaboration be made explicit in article
36 and also in article 34 (see also paras 403-404 and 411).
142 All three instruments provide, in consistent terms, for the
adjournment of enforcement proceedings when proceedings have
been brought in the appropriate institutions to set aside the award,
1927 article 3, 1958 article VI and UNCITRAL article 36(2).
143 Accordingly the Law Commission concludes that the provisions of articles 35 and 36 of Schedule 1 will give full effect in New
Zealand law to the provisions of the 1927 and 1958 Conventions
which (1) require the recognition and enforcement of awards and
which (2) state exclusive grounds for non-recognition and nonenforcement.
Scope

144 We now consider the scope, especially the territorial scope, of
application of the provisions about stay and recognition and enforcement (and the limits on recognition and enforcement). The stay and
recognition proviSions in articles 8, 35 and 36 of Schedule 1 apply to
all arbitrations subject to the draft Act. In that they conform with
(and in part go wider than) the three treaties. The grounds for nonrecognition can however be supplemented, in terms of Schedule 2, by
108

wider rights of appeal. Those supplementary rights could put in jeopardy the compliance by New Zealand law with the 1927 and 1958
Conventions since they involve wider grounds for upsetting awards
than the exclusive grounds which the Conventions stipulate. But that
concern is answered by the provisions ofs 6(2)(a) and (3) of the draft
Act. The effect of those provisions is as follows:
• That arbitrations which fall within the scope of the 1927
Convention are subject to that wider power of appeal only if
the parties agree: the Convention does not limit their freedom to contract in such a way.
• That foreign arbitrations-all those falling under the recognition provisions of the 1958 Convention-can be questioned only on the grounds listed in article 36 and not more
broadly.
145 In respects other than territorial, the scope of the provisions of
the draft Act and in particular of Schedule 1 is at least as comprehensive as that of the three treaties. Thus the draft extends to all legal
disputes which can be subject to arbitration (and not simply to commercial matters), to oral arbitration agreements, and to arbitrations
undertaken by permanent arbitral bodies. That scope can be quite
properly limited by other specific treaties (such as ICSID). Any statute which imposes a limit on the arbitration process would, of course,
have to be consistent with the treaty provisions. But even in that case
the treaties also recognise that arbitrability is a matter for the state
where recognition or enforcement is sought; 1927, article l(b) and
1958, article 5(2)(a).
146 To recapitulate, the Law Commission concludes that the provisions of the draft Act relating to the binding force of arbitration
agreements, the obligatory staying of national court proceedings in
favour of arbitral proceeding, and the recognition and enforcement of
arbitral awards (including the grounds for non-recognition and
refusal to enforce) incorporate into the law of New Zealand the
requirements of the 1923 Protocol, the 1927 Convention and the
1958 Convention.
147 There is one other aspect of the geographical scope of coverage
of the draft Act compared with that of the treaties and the present
New Zealand legislation that remains to be considered. As mentioned, the draft Act has wider territorial scope than the other instruments. Insofar as it can, the draft Act applies to arbitrations
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wherever they occur or are to occur: cl 6. It is not limited, for
instance, to arbitrations in the territory of a State Party to one of the
Conventions or between parties resident or doing business in different States Parties to the Conventions.
148 The treaties and the existing implementing legislation have
varying territorial application. The requirement to stay proceedings
brought in respect of arbitral matters applies wherever the arbitration
is to take place and in the case of the 1958 Convention wherever the
parties are resident (while residence is a factor in the 1923 Protocol),
1923 article 4 and 1958 article 11(3). Section 4 of the Arbitration
(Foreign Agreements and Awards) Act 1982 which is designed to give
effect to those two provisions empowers the stay of court proceedings
in respect of arbitrations "in any country other than New Zealand".
(That provision complements s 5 of the 1908 Act which empowers
stays in respect of arbitrations in New Zealand. Between them the
two provisions produce a universal territorial scope.) That is to say,
in respect of the stay power, the proposed Act has the same unlimited
territorial scope as the present law and the 1958 Convention.
149 It is in respect of recognition and enforcement that the territorial scope of the draft Act is broader than that of the present legislation. The obligation of recognition and enforcement under the 1927
Convention is limited to arbitrations between persons subject to the
jurisdiction of different Contracting States, 1927 article 1 referring to
1923 article 1. The recognition and enforcement provisions of the
1958 Convention do apply generally to awards made in the territory
of a state other than the state in which recognition or enforcement is
sought, article I(l). However a Contracting State when becoming
bound by the Convention may on the basis of reciprocity declare that
it will apply the Convention to the recognition and enforcement of
awards made only in the territory of another Contracting State,
article 1(3). New Zealand did make that declaration when it acceded
to the 1958 Convention in 1983 and the 1982 Act is limited accordingly, ss 5 and 2 ("Convention award").
150 The disparity in territorial scope between the stay and recognition provisions is one reason why we consider that the recognition
and enforcement provisions should have general scope: it is anomalous that legislation should direct the New Zealand courts to stay
local court proceedings in favour· of foreign arbitration proceedings
wherever they are happening or are to happen but should then
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require recognition or enforcement of only some of the awards resulting from such proceedings.
151 Second, the common law provides in any event for the recognition and enforcement of foreign arbitral awards wherever they take
place by means of an action on the award, Cheshire and North,
Private International Law (llth ed 1987) 435-437. Further the
United Kingdom version of the Arbitration Act 1908 s 13 has been
read as capable of facilitating the execution of non-convention foreign awards as well as national awards, Dalmia Cement v National
Bank of Pakistan [1975] QB 9, 23.
152 Third, 85 states are now parties to the 1958 Convention and
New Zealand has obligations as well to a further eight others which
are parties to the 1927 Convention but not to the 1958 one (para 122
above). The prospect of the recognition or enforcement of an award
made in a non-Convention country arising here is accordingly
remote, but that is not a sufficient reason for not providing for that.
Fourth is the example of many of the parties to the Convention such
as Austria, Australia, Italy and Spain. Fifth, a possible consequence
of the limited territorial approach is the reciprocal non-enforcement
of New Zealand awards elsewhere in the world.
153 The main argument for an unrestricted geographic approach to
recognition and enforcement returns to a basic theme of this Report.
The parties have agreed to the process of arbitration. They have
agreed to the arbitrator (or at least to a process for the arbitrator's
appointment). They have agreed to the relevant procedural and substantive law. And they have agreed to or provided for the place of
arbitration. There are, as well, various safeguards in the recognition
provisions to ensure that the agreement is real and relevant, that the
arbitral process is fair, and that the award is valid. That combination
of consent and safeguards appears to us to make the place of the
arbitration of no real significance. Arbitral awards can be seen as
distinct from the judgments of foreign courts where State rather than
consensual institutions are involved, where one party may be an
unwilling participant in the process, and where reciprocal assessment
of those institutions may have a significant role in the decision of a
Government to provide for recognition and enforcement (although
we wonder how significant such an assessment can be in many situations). Arbitration, by contrast, is the parties' creation. Furthermore,
under the 1958 Convention, the New· Zealand Govemment can no
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longer exercise an effective reciprocal control since any State can
become party to the Convention without the New Zealand authorities being able to make any kind of reciprocal judgment· about its
system of arbitration. That has also been the case under the 1927
Convention. But such a judgment would in any event be impossible
or near impossible since arbitration varies principally according to
the decisions taken and agreements reached by the parties about the
arbitrator, the relevant law and the procedure to be followed; and in
any event, to repeat the point, particular judgments about the adequacy of the process followed in reaching the award whose enforcement is sought can still be made after the event by references to the
rather broad standards in articles 34 and 36. If this view is adopted
in legislation, then New Zealand could withdraw the territorial limit
attached to its acceptance of the 1958 Convention.

THE ICSID CONVENTION 1965 AND THE 1979 ACT
154 The Arbitration (International Investment Disputes) Act 1979
is an Act, according to its title, "to implement [the] Convention on
the settlement of investment disputes between States and nationals of
other States" opened for signature in Washington on 18 March 1965.
(The Convention, prepared under the auspices of the World Bank, is
often referred to as ICSID.) New Zealand ratified the Convention
and thereby became bound by it in 1980, following the enactment of
the 1979 Act. Ninety states are now party to the Convention. The
general reason for the amendments proposed in Schedule 4 to the
draft Arbitration Act is that in its present form the 1979 Act does not
give full effect to the Convention. It gives powers to the New Zealand
courts to prefer national court proceedings to Convention arbitrations and powers to refuse to recognise and enforce awards given
under the Convention. The very existence of those powers is inconsistent with the Convention and they are in any event too broad. The
Act does not recognise adequately the purpose of delocalising and
internationalising the arbitral processes set up under the Convention
by the agreement of the parties-the contracting State and the investor who is a national of another contracting State.
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· The. 1965 Convention
1SS The preamble to the Convention refers to the role of private
international investment in meeting the need for international c0operation for economic development. While disputes about such
investment would usually be subject to national legal processes, international conciliation or arbitration may be appropriate in certain
cases, particularly those involving a contracting State and the nationals of another contracting State if they so agree. The preamble goes
on to emphasise that consent to the arbitration process provided for
in the Convention is binding, with the consequence that any arbitral
award is to be complied with. That consent is not however given
simply by the State becoming party to the Convention; there must as
well be the distinct consent of that State, along with the foreign
national, in the particular investment agreement.
156 The substantive provisions of the Convention give specific content to that purpose of creating an international arbitral system
largely divorced from national legal processes. So, article 25(1) provides that once the foreign investor and the host State have consented
by means of the particular investment agreement to the jurisdiction
of the International Centre established by the Convention they cannot withdraw their consent unilaterally. Further,
consent of the parties to arbitration under this Convention
shall, unless otherwise stated, be deemed consent to such arbitration to the exclusion oJ any other remedy. A Contracting
State may require the exhaustion of local administrative or
judicial remedies as a condition of its consent to arbitration
under this Convention. [article 26 emphasis added]
The report of the Executive Directors of the World Bank on the
Convention states expressly what appears to be clearly implied:
It may be presumed that when a State and an investor agree to
have recourse to arbitration, and do not reserve the right to
have recourse to other remedies or require the prior exhaustion of other remedies, the intention of the parties is to have
recourse to arbitration to the exclusion of any other remedy.
[quoted by C F Amerasinghe, Local Remedies in International
Law (Grotius Cambridge 1990) 267]
157 The Secretary-General of the Centre is bound to register any
request for arbitration made by the Contracting State or the foreign
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national unless he finds that the dispute is manifestly outside the
jurisdiction of the Centre (article 36(3», and the tribunal set up to
deal with a request is the judge of its own competence (article 41).
According to article 44, any arbitration proceeding shall be conducted in accordance with the relevant provisions of the Convention.
Any dispute between the Contracting States concerning the interpretation or application of the Convention which is not settled by negotiation shall be referred to the International Court by the application
of any party to the dispute unless they agree to another means of
resolving it (article 64). All of those provisions strongly indicate that
national courts will have little if anything to do with an issue which
falls within the ICSID arbitration process-leaving aside the matter
of enforcement of the award, paras 164-171 below. In the context of
the provisions of the Convention, accepted by the relevant host State
and the State of the nationality of the investor, the parties to the
particular investment agreement (including that host State) have by
that further consent subjected themselves to a largely exclusive international process.

The power to stay (or not) national court proceedings
158 Accordingly, it is surprising to find that the 1979 Act expressly
contemplates that a party to proceedings under the Convention might
bring legal proceedings in New Zealand courts against another party
to the Convention proceedings "in respect of any matter to which the
proceedings pursuant to the Convention relate". If that happens, any
party to the domestic legal proceedings may apply to the High Court
to stay the proceedings and
the Court may, if satisfied that there is no sufficient reason why
the matter should not be dealt with under the Convention,
make an order staying the legal proceedings. [s 8(1) emphasis
added]
159 This statutory power to stay the local court proceedings is available only if the Convention arbitration proceedings were commenced
ahead of the domestic legal proceedings. The power is not available
in the situation where the domestic litigation is commenced first.
Stay proceedings are ordinarily available to protect arbitration
processes which have not yet begun as well as those which have, eg
Arbitration Act 1908 s 5; Arbitration Clauses (Protocol) and. the
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Arbitration (Foreign Awards) Act 1933 s 3 (now repealed); Arbitration (Foreign Agreements and Awards) Act 1982 s 4; Arbitration Act
1950 (UK) s 4; Commercial Arbitration Act 1984 (NSW) s 53. As
noted earlier, the 1933 and 1982 Acts give effect to treaty provisions
relating to a wide range of arbitrations. The provisions of articles 26
and 41 of the 1965 Convention and the character of the ICSID
process strongly argue that the prospect of national courts exercising
jurisdiction in respect of ICSID matters should be narrower than in
cases arising under the other statutes. But the 1979 Act is to the
contrary. That contrast would be the more striking with the comprehensive terms of article 8 of Schedule 1 becoming generally applicable to all other arbitrations including purely local ones.
160 Next, the provision enables but it does not require the Court to
order a stay if the relevant circumstances are made out. The 1982
Act by contrast is mandatory as was the equivalent provision in the
1933 Act. So too is the relevant provision of the Model Law, article
8. In the one case in which the provision has been invoked the Court
made it express that even although the parties had agreed (in the
original investment agreement) to send the particular dispute before
the Court to the Centre, "there remains reserved in these Courts the
right to refuse a stay of proceedings by virtue of the provisions of
s 8". The Court did indicate some limits on that discretion and in
fact it did order a stay of the local proceedings, Attorney-General v
Mobil Oil NZ Ltd [1989] 2 NZLR 649, 663-668. But the discretion is
there nonetheless and allows (indeed even requires) the Court to
address matters which were essentially settled by the Government
and Parliament when they ratified and implemented the Convention.
The process also requires the Court to make a ruling on the Centre's
jurisdiction; compare articles 26, 36(3) and 41 of the Convention
referred to in paras 156 and 157 above. Some significance is to be
given to the fact, as noted by a former Secretary-General to the
ICSID Centre, that the Mobil case is the only case of those which
have come before ICSID in which the State Party to the proceeding,
on the basis of the 1979 Act, did not respect the exclusive character
of the ICSID Convention, Aron Broches, A Guide for Users of the
ICSID Convention, paras 32-37, given to the International Trade Law
Conference, Australian Attorney-General's Department, 1-2 September 1990, Papers 11, 24-26.
161 Third, the standard for decision is a broad one. The section
enables the Court to make a choice between itself and the Centre
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even although the Centre has jurisdiction: by contrast the Convention gives the Centre and Tribunal exclusive jurisdiction unless the
Contracting State requires exhaustion of domestic remedies as a condition of its consent to arbitration under the Convention (article 26).
That requirement would have to be included in the investment agreement and it would only postpone and would not replace the Centre's
jurisdiction.
162 The relevant Australian statute contains no express provision
dealing with stay at all. It simply says that the relevant parts of the
Convention are part of the law of Australia, International Arbitration
Act 1974 s 32 as enacted by the ICSID Implementation Act 1990 s 4.
The United States Act, like the Australian one, contains no express
provision. The relevant treaty provisions became part of the United
States law on ratification by the United States in 1966, Convention
on the Settlement of International Disputes Act 1966 now codified in
22 USC 1650-1650a.
163 It would be possible to draft a provision requiring the stay of
court proceedings with a more precise standard for decision. But the
Commission considers that the preferable course is to deal with the
question in the way that Australia and the United States have, leaving the matter to be dealt with directly under the provisions of the
Convention which are made part of the law of New Zealand. The
issues could of course still arise in a New Zealand court. If a party to
a dispute relating to the investment agreement brought proceedings
there, it would always be open to the other party to argue that the
matter does fall or even appears t~fall within the scope of the ICSID
arrangement and to request the proceeding to be stayed. Such a
request would be based on and would have to be decided in accordance with the provisions of the 1965 Convention (now part of the
law of New Zealand) which confer authority, first, on the SecretaryGeneral to make a very preliminary ruling and second, on the relevant tribunal to make a final ruling on questions of jurisdiction. To
repeat, the consent of the parties to the ICSID procedure is consent to
the arbitration to the exclusion of any other remedy (although the
Contracting State can in consenting to arbitration require the exhaustion of its domestic remedies). The matter is not one which should be
handled by national courts-unless of course it is crystal clear that
the dispute falls completely outside the Convention process.
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Recognition and enforcement of awards
164 Article 53(1) of the Convention gives content to the preambular
statement (mentioned in para 155) ofthe obligation of the parties to
comply with the arbitral award:
The award shall be binding on the parties and shall not be
subject to any appeal or to any other remedy except those
provided for in this Convention. Each party shall abide by
and comply with the terms of the award except to the extent
that enforcement shall have been stayed pursuant to the relevant provisions of this Convention.
(The remedies provided in the Convention are summarised in para
166.) Accordingly, in terms of the first sentence of article 54(1),
Each Contracting State shall recognise an award rendered pursuant to this Convention as binding and enforce the pecuniary
obligations imposed by that award within its territories as if it
were a final judgment of a court in that State.
Paragraph 2 requires the party seeking recognition or enforcement to
provide a copy of the award to the competent court designated by the
State for this purpose. Under para 3, the execution of the award is
governed by the law covering the execution of judgments in force in
the State. Those provisions, according to article 55, are not to be
construed as derogating from the law in any contracting State relating
to the immunity from execution of that State or of any foreign State.
165 Section 4 of the New Zealand Act provides for the registration
of awards made under the Convention, in terms consistent with those
provisions. Section 5( 1) follows, stating that a registered award has
the same force and effect, for the purpose of execution of its pecuniary obligations, as a judgment of the High Court. (It could perhaps
go further and refer to a "final" judgment of the High Court.) It is
subs (2) of s 5 which causes the difficulty for it provides that
The High Court may stay execution of an award registered in the High Court if
(a) Enforcement of the award has been stayed
(whether provisionally or otherwise), or annulled,
pursuant to the Convention; or
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(b) An application has been made pursuant to the

Convention which, if granted, might result in a
stay or enforcement of the award; or
(c) It is contrary to the law of New Zealand.
166 Article 53(1), quoted in para 164, provides that the award is
not subject to any appeal or to any other remedy except those provided for in this Convention. Those remedies are (1) interpretation or
(2) revision ofthe award, preferably by the original tribunal or, if that
is not possible, by a new tribunal (articles 50 and 51), or (3) annulment by an ad hoc Committee set up within the ICSID system (article
52). Revision can be sought on the ground of discovery of some
significant fact, and annulment on five prescribed grounds:
(a) the tribunal was not properly constituted;
(b) the tribunal has manifestly exceeded its powers;
(c) there was corruption on the part of a member of the
tribunal;
(d) there has been a serious departure from a fundamental
rule of procedure; or
(e) the award has failed to state the reasons on which it is
based.
The interpretation, revision, and annulment provisions each
empower the relevant ICSID body to stay enforcement if the circumstances require, and the revision and annulment articles entitle the
applicant to a provisional stay until the bodies rule on the request for
a stay (articles 50(2), 51(4) and 52(5».
167 The significant points about these provisions, so far as s 5(2) of
the 1979 Act is concerned, are that
(1) any review power and stay power is exclusively in the
hands of the ICSID bodies (and the provisional stay
power in the hands of the parties) and not of the
national courts, and
(2) the grounds do not include a breach of the law of a
contracting State.
It is relevant to that second point that part of the purpose of the

Convention is to enable the lessening or even the denial of the significance of national law in the protection of foreign investment. It is
also relevant to the stay question discussed earlier that the Court in
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the Mobil case thought that the power conferred by s 5(2)(c) weighed
on the side of allowing the High Court proceedings to continue,
[1989] 2 NZLR 649,665.
168 Again other statutes provide better models, consistent with the
Convention. The Australian International Arbitration Act 1974 contains the following two provisions:
33 Award is binding
(1) An award is binding on a party to the investment
dispute to which the award relates.
(2) An award is not subject to any appeal or to any other
remedy, otherwise than in accordance with the
Investment Convention.
35 Recognition of awards
(1) The Supreme Court of each State and Territory is

designated for the purposes of Article 54.
(2) An award may be enforced in the Supreme Court of a
State or Territory as if the award had been made in
that State or Territory in accordance with the law of
\ the State or Territory.
The explanatory note to the relevant Bill emphasises the exclusive
character of the Convention process; s 33 would ensure that the
objectives of the Convention will not be able to be frustrated through
ancillary litigation (Parliament of the Commonwealth of Australia,
House of Representatives-ICSID Implementation Bill 1990,
Explanatory Memorandum, circulated by authority of the AttorneyGeneral the Honourable Michael Duffy MP (1990) 7).
169 The United States Act likewise provides that
The pecuniary obligations imposed by [a Convention] award
shall be enforced and shall be given the same full faith and
credit as if the award were a final judgment of a court of
general jurisdiction of one of the several States. [22 USC
1650a]
The Federal Arbitration Act (with its review and appeal provisions) is
expressly made not applicable to the enforcement of Convention
119

Awards. The Australian Act similarly provides that other laws relating to the recognition and enforcement of arbitral awards do not
apply to a Convention award, or to a dispute within the jurisdiction
of the Centre (s 34). (See also s 9 of the New Zealand Act and s 3(2)
of the United Kingdom Act.) The Australian explanatory note again
refers to the rationale behind the proposed s 34 as being the exclusive
character of the Convention remedy. The United Kingdom Act similarly provides that a Convention award is to be registered at the
request of a person seeking its recognition or enforcement, and that,
for the pecuniary obligations it imposes, it is of the same force and
effect as a judgment of the High Court (Arbitration (International
Investment Disputes) Act 1966 ss 1-2; the provisions are reflected in
ss 4,5(1) and 6 of the New Zealand Act).
170 Those provisions, by the absence of any provision equivalent to
s 5(2) of the New Zealand Act, con1irm the plain meaning of the
Convention provisions: the only review mechanisms are those international ones which the Convention allows. Accordingly s 5(2)
should be repealed.
171 The Law Commission's general conclusion is that the substantive part of the 1979 Act should be rewritten in terms such as those
set out in Schedule 4 to the draft Act. The proposed amendment
follows in essence the Australian provisions: the relevant provisions
of the Convention are made part of New Zealand law.. The use of this
direct legislative technique, first, removes the confusion which can be
introduced by legislative wording which parallels but differs from the
wording of the Convention, and, second, to the extent that matters
might arise in New Zealand courts, enables the more ready use of
interpretations of the Convention given elsewhere. So there are
already relevant decisions of Belgian, French, Swiss and United
States courts, as well as the awards given by the tribunals set up under
the Convention. The proposed amendments are set out in Chapter
VII, in Schedule 4 to the draft Act.
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VII
A Commentary on the Draft Act
172 There is already a large body of literature on the law, practice
and reform options in relation to arbitration (see the bibliography in
Appendix C). As the Law Commission has reviewed all aspects of the
topic, it would be possible to produce a report of encyclopaedic size
and detail, canvassing the arguments on every issue. We see little
value in taking that course, and have sought to keep this Report
within reasonable boundaries of size and detail. The device of a
commentary on recommended statutory provisions assists that objective, and has been used often by the Commission and other law
reform agencies.
173 This chapter contains commentary on each of the provisions
recommended as part of a new Arbitration Act. The tables of contents for the Act and for Schedules 1 and 2 are included in the
reproduction of the draft Act (without commentary) at the end of
Chapter I. Readers of this Chapter should bear in mind that the draft
Act is made up of sections, Schedule 1: Rules governing arbitration
generally (essentially the UNCITRAL Model Law) of articles, and
Schedule 2: Additional optional rules governing arbitration of
clauses. Schedule 3 (included in Chapter I) sets out the three arbitration treaties (discussed in Chapter VI) and Schedule 4 (in this Chapter) contains the proposed amendments to other enactments.
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174 The main substantive provisions of the draft Act are those in
Schedule 1 corresponding for the most part to the provisions of the
UNCITRAL Model Law and governing both international and
domestic arbitration. In commenting on those provisions, we have,
in general, avoided repetition of the article-by-article commentaries
in the two important UNCITRAL documents reproduced in Appendix D to this Report (see para 8) and of the discussions of some
broader issues which appear in earlier chapters. This chapter tends to
focus on what is included rather than what is not. Nevertheless, in
some cases it is necessary to refer to the origins of, or the intentions
underlying, provisions of the Model Law in order to explain the Law
Commission's reasons for recommending that they be supplemented
or amended.
175 In outlining the origins of various provisions we propose, this
chapter will underline our debt to legislation implementing or based
on the Model Law as proposed or adopted by law reform agencies or
legislatures elsewhere, in particular Alberta, Australia, British Columbia, California, Canada (federal), Hong Kong, Quebec and Scotland.
176 The draft Act has drawn, for example, on the (Canadian) Commercial Arbitration Act 1986 and the (Australian) International Arbitration Amendment Act 1989. As the Australian Act amended and
retitled a 1974 Act, we refer to the sections as inserted into the
(amended) 1974 Act by the 1989 Act, and for convenience refer to
that Act as the "IAA (Aust)". The uniform arbitration statutes
enacted in 1984 in all the Australian states (except Queensland) are
referred to in this chapter as "UCAA (Aust)".
177 Our draft Act has a different scope from the lAA (Aust)-in
applying to domestic arbitration and replacing the existing arbitration statutes-and necessarily includes provisions not found in the
IAA (Aust). Nevertheless, that Act has been a valuable source.
178 Two matters which we considered for inclusion in the draft Act
were confidentiality in court proceedings related to arbitration, and
arbitrators acting as conciliators. Both of those were recommended
and implemented in Hong Kong as sections of the revised Arbitration
Ordinance (the Model Law in its unmodified form appears as the
Fifth Schedule to the Ordinance). We discuss these topics in the
commentaries on articles 24 and 30 of Schedule 1.
122

THE SCHEME OF THE DRAFT ACT
179 In this commentary (and in the Report as a whole), we use the
term "the draft Act" to mean the proposed statute and all its schedules. The term "Act" when used alone refers to the Act as distinct
from the Schedules.
180 The draft Act enacts, as the law of New Zealand, the provisions
set out in Schedule 1, corresponding to those of the UNCITRAL
Model Law with some additions and amendments. This approach
may be contrasted with that adopted in the IAA (Aust) which gave
the UNCITRAL Model Law in its original form the force of law in
Australia (sI6(1) and supplemented or amended its provisions separately in the later provisions of that Act.
181 The difference is one of drafting technique rather than substance. Our approach has two consequences. First, it has made it
possible to write directly into the text of the Model Law-retitled as
Rules Governing Arbitration Generally-all modifications proposed
for both international and domestic arbitration, and also to spell out
there the powers of the New Zealand courts to support arbitration in
the ways expressly contemplated by the Model Law. Secondly, the
operative provisions about the scope of application in article 1 of the
Model Law have been moved into the Act itself where, on this
approach, they more properly belong.
182 Changes by way of deletion from the Model Law have been
shown as deletions from the text of Schedule 1, so that the numbering
of the articles of the Model Law can be maintained, to facilitate
reference to the UNCITRAL commentaries. Both the Act itself and
Schedule 2, containing the rules which apply to international and
domestic arbitration, on an opt in and opt out basis, have been made
compatible, in structure and terminology, with the provisions of
Schedule 1. So far as possible, the language of Schedule 1 has been
kept intact, so that, by adopting rather than adapting the Model Law,
the New Zealand law governing arbitration will be harmonised to the
greatest possible extent with the international model. We shall be
able to draw on the growing international experience of the Model
Law.
183 Apart from its formal or declaratory provisions and its main
operative provisions providing that the rules governing arbitration
are those set out in the Schedules, the Act contains a small number of
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provisions which contribute to the framework of New Zealand arbitration law. These provisions clarify the position with respect to the
arbitrability of disputes and the powers and liabilities of arbitrators.
184 These provisions find a place in the Act itself rather than the
schedules for one of two reasons. In most cases they govern arbitration generally but cannot conveniently be associated with any provision of the Model Law. In one other case (s 9: Consumer arbitration
agreements), the provision is likely in practice to govern only domestic arbitration but should not be susceptible to the opting out from
Schedule 2 permitted by s 6(2).
185 The provisions of Schedule 2, in language and in structure,
have been related to the rules in Schedule 1, with the object of
avoiding undisclosed inconsistencies which might pose later
problems for arbitral tribunals or the courts. These provisions fall
into three categories.
186 First, where the Model Law contemplates that a matter is to be
governed by the agreement of the parties, but there are fall-back
provisions applying in the absence of agreement, Schedule 2 sets out
provisions which are to be implied as terms of that agreement (unless
the parties agree otherwise). This technique leaves intact the residual
powers of the arbitral tribunal, and does not cast doubt, by reason of
any adverse inference, on the scope of those powers even when
Schedule 2 does not apply to the arbitration in question.
187 Second, in matters where the Model Law is silent, as, for example, in relation to the consolidation of arbitral proceedings, the provisions of Schedule 2 can operate as simple add-ons to Schedule 1. The
opt in and opt out mechanism under s 6 of the Act gives the parties
the necessary freedom of choice about using these provisions.
188 Third, some provisions of Schedule 2 are inconsistent with
provisions of Schedule 1. For example clause 5, allowing an appeal
on a matter of law arising out of the arbitration, is inconsistent with
articles 5 and 34 of Schedule 1 restricting the role ·of the courts,
generally, and in setting aside awards. In cases of that kind the overriding effect of Schedule 2 has been expressly stated. But the parties
remain free to opt into or opt out of the overriding provisions.
189 As the draft Act will continue to give effect to New Zealand's
obligations as a contracting party to three international treaties on
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arbitration, the texts of which are at present appended to Acts now
being repealed, those texts are set out in Schedule 3. Schedule 4 sets
out the amendments to other Acts consequential on the replacement
of the Arbitration Act 1908 by the draft Act. It also amends the
Arbitration (International Investment Disputes) Act 1979 so as to
give full effect to the relevant international convention (see Chapter
VI).

THE SECTIONS OF THE ACT
1 Purposes
The purposes of this Act are
(a) to encourage the use of arbitration as an agreed method of
resolving commercial and other disputes;
(b) to promote international consistency of arbitral regimes
based on the Model Law on International Commercial Arbitration adopted by the United Nations Commission on International Trade Law on 21 June 1985;
(c) to promote consistency between the international and domestic arbitral regimes in New Zealand;
(d) to redefine and clarify the limits of judicial review of the
arbitral process and of arbitral awards;
(e) to facilitate the recognition and enforcement of arbitration
agreements and arbitral awards; and
(f) by so doing, to give effect to the obligations of the Government of New Zealand under the Protocol on Arbitration
Clauses (1923), the Convention on the Execution of Foreign
Arbitral Awards (1927) and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958) (the
English texts of which are set out in Schedule 3).

190 The first section of the draft Act is of considerable importance
in articulating the overall objectives of the statute and in providing
an indication of the "spirit" underlying its enactment. It will be
relevant when particular provisions of the Act have to be interpreted
by parties, lawyers, arbitrators or judges.
191 Our preference for a purpose clause rather than a preamble or
extended title has been reflected in the draft legislation included in
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our earlier reports. In particular, we discussed this matter in our
recent Report No 17, A New Interpretation Act (NZLC R17 1990)
para 70:
The practice of including preambles, even if long established,
is now unusual. Statutes do increasingly now include an
express statement of purpose. We propose one for the present
Bill and their regular enactment. The Clerk of the House similarly proposes that Standing Orders require that every principal Bill (that is Bills other than amending Bills) should contain
a purpose clause. That would help both parliamentary consideration and the Bill's interpretation. There would be greater
focus on Parliament's specific statements and less on material
which is more general or less authoritative. We agree with that
proposal and so recommend.
192 Dealing with each of the stated purposes in turn:
(a) This paragraph summarises the basic thrust of the draft
Act which is intended to increase awareness, ease of use,
and actual use of the arbitral process as a means of
resolving disputes.
(b) The December 1985 resolution of the United Nations
General Assembly not only endorsed the UNCITRAL
Model Law but included a recommendation that all
countries consider giving effect to that Model Law. The
enactment of the draft Act would represent a positive
and direct response to that recommendation, and an
endorsement of the reasons recorded in the earlier part
of the resolution (reproduced in Chapter Ill).
(c) This paragraph indicates the underlying policy decision,
reflected in the structure of the draft Act, that it is
desirable to have both a distinction and a high degree of
consistency between the rules governing international
and domestic arbitrations. The essential basis for this
consistency is the UNCITRAL Model Law which governs both types of arbitration.
(d) This paragraph indicates the generally limited scope for
later challenges in court proceedings to awards given in
a properly constituted arbitration.
(e) This paragraph indicates a primary purpose of both the
international and domestic arbitration regimes-the
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recognition and enforcement of arbitration agreements
and arbitral awards.
(f) This paragraph records that, in providing for the recog-

nition and enforcement of arbitration agreements and
arbitral awards, the draft Act gives effect to New
Zealand's obligations under three of the treaties relating
to arbitration by which the Government is bound and
refers to the fact that the English texts of the relevant
treaties are reproduced in Schedule 3.
193 This section is more detailed than the long title in the IAA
(Aust), reflecting the wider scope of the draft Act.
2 Entry into force
This Act comes into force on-- 199-.
194 A period of at least three and perhaps six months between
enactment and commencement of a new Act would provide an
appropriate opportunity for all those who are, or are likely to be,
involved in arbitrations in New Zealand to familiarise themselves
with what would be a fundamentally rewritten legislative framework.
See also the transitional provisions in s 14.
3 Crown to be bound
This Act binds the Crown.
195 This provision is designed to overcome the current and traditional rule that the Crown is not bound by a statute unless the statute
expressly provides for that, as many modem statutes do. In Chapter
IV of our recent Report No 17, A New Interpretation Act (NZLC R 17
1990), we discuss and recommend the reversal of the traditional rule.
This is consistent with s 24 of the 1908 Act and s 2B of the IAA
(Aust). In general terms, it places the Crown in the same position as
any other party to an arbitration.
196 The section does not re-enact the reference to the special position of the Crown in relation to the enforcement of judgments and
awards to be found, presumably from an abundance of caution, in
s 3(2) of the Arbitration (International Investment Disputes) Act
1979 and s 3(2) of the Arbitration (Foreign Agreements and Awards)
Act 1982. (Those provisions do not address the position of foreign
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state immunity from execution.) There is no corresponding provision
in the Arbitration Act 1908 which also binds the Crown (s 24).
Section 24 of the Crown Proceedings Act 1950 makes it clear, however, that, although the Crown is bound by the new Arbitration Act as
by the old, the restriction on the enforcement of judgments against
the Crown will continue to apply to the enforcement of an arbitral
award when entered as, or incorporated in, a judgment. See also s
3(2)(b) of the 1950 Act.
4 Definitions
In this Act

arbitral trib"nal means a sole arbitrator or a panel of arbitrators;
arbitration means any arbitration whether or not administered by a
permanent arbitral institution;

arbitration agreement means an agreement by the parties to submit to
arbitration all or certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship, whether contractual or not;

award means a decision of the arbitrai tribunal on the substance of the
dispute and includes any interim, interlocutory or partial award;
means a party to an arbitration agreement, or, in any case where
an arbitration does not involve all of the parties to the arbitration
agreement, means a party to the arbitration.

party

197 Because the draft Act and its schedules form an integrated
whole, its language and terminology have been kept consistent. For
convenience, s 4 contains the definitions of arbitration and arbitral
tribunal, taken from article 2 ofthe Model Law, and the definition of
arbitration agreement, taken from the first sentence of article 7(1).
These are all terms used in more than one section of the Act itself as
well as in Schedules 1 and 2.
198 The term "international arbitration" is used only in s 6(2) of
the Act where there is a cross-reference to the definition of that term
in article 1(3) of Schedule 1. It should be noted that as a governing
phrase, "international arbitration", involves a deliberate omission of
the reference to "commercial" in the Model Law. See the commentary on article 1. The scope of the draft Act remains limited by the
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provisions about arbitrability (see s 8, below) which would generally
exclude, say, criminal and most, if not all, family law disputes.
199 Although the term "domestic arbitration" is used in this
Report to describe arbitrations that are not "international", we have
not used the term in drafting. At one stage in our preliminary work,
we proposed that non-international arbitrations be described as
"standard" rather than "domestic". The general response from those
we consulted was that "standard" could cause confusion. Thus, after
making express provision, where necessary, both for "international
arbitrations" and for arbitrations that are not necessarily "international" in terms of the Model Law, but are covered by the 1923
Protocol or the 1927 Convention (or both) (see s6(2)(a)(ii», we have
simply referred to "every other arbitration".
200 The term "arbitration" is not defined in functional terms, and
the definition of "arbitration agreement" similarly refrains from
describing the nature of the arbitral process. Although the Quebec
legislation comes closer to a definition of "arbitration" in defining
"arbitration agreement" in terms of a submission "to decision by one
or more arbitrators to the exclusion of the courts" (article 1926.1), we
believe that the concept is well enough understood not to require
such a definition.
201 The reference to "disputes" raises a query whether an arbitration agreement extends to determination of "any question or matter", which is included in the definition of "submission" in s 2 of the
1908 Act. We believe that a "question or matter" which is referred to
arbitration but is not the subject of a present dispute would be so
referred because it is foreseeable that, in the absence of a determination, a dispute might arise, and thus the same effect is achieved by the
words "disputes ... which may arise". In other words, the words
"may arise" refer not only to time but to a different relationship
between the parties, for example, a change from mere contracting
parties to parties in dispute.
202 A definition of award has been included, for the purposes both
of the Act itself and Schedules 1 and 2, following precedents set in the
legislation adopting the Model Law in British Columbia and California. The definition we recommend is taken from s 1297.21 of the
California legislation and differs from the British Columbia legislation only in the inclusion of the words "interlocutory, or partial".
This definition makes it clear that an arbitral tribunal may issue an
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interim award. It also reflects a distinction between an award on the
substantive merits of a dispute as against a procedural order,
although our recommendation for a new article 17(2) involves a
pragmatic departure from that distinction. (That departure does not
expand the meaning of the term "award" but, for the purposes mentioned in that article, assimilates orders made by an arbitral tribunal
for interim measures to an award on an "as if' basis.)
203 We have added a new definition of party which is, as far as we
know, without precedent. Nevertheless it seems usefully to spell out
what is implicit in the Model Law. The expression "parties to an
arbitration agreement" makes its appearance early, in subpara (a) of
the definition of international arbitration in article 1(3). Thereafter
the term "parties" is used without more. But it seems obvious from
the context that, in the comparatively rare case where there are more
than two parties to an arbitration agreement but not all of them are
involved in a particular arbitration, only those who are parties to the
arbitration have the rights and duties set out in the Model Law. We
think there are advantages in making this explicit.
204 On the other hand, we see no need to spell out that, when there
are more than two parties to an arbitration, a reference to a party in
the singular connotes all other parties in the same position, for example all who are claimants or respondents for the purposes of article
25. This is in accordance with the standard rule on interpretation in
s 4 ofthe Acts Interpretation Act 1924 and recommended by the Law
Commission for re-enactment, in slightly reformulated terms, as s 23
of a new Interpretation Act (NZLC R 17).
5 Interpretation
The material to which an arbitral tribunal or a court may refer in
interpreting this Act includes the documents relating to the Model Law
referred to in section l(b) and originating from the United Nations
Commission on International Trade Law, or its working group for the
preparation of the Model Law.
205 Such an express statutory statement of the relevance of the
drafting history (travaux preparatoires) of an international text implemented by the statute is rare, perhaps unprecedented in New
Zealand. (For a related, slightly different provision see the Customs
Act 1966 s 12D enacted in 1988.) We have included it for several
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reasons. First, it emphasises the international origin and context of
the statute, eg Brown Boveri v Baltic Shipping Co (1990) 93 ALR 171,
174-177, NSWCA. Second, consistently with the indication given by
the General Assembly of the United Nations (para 22), it reminds
those interpreting the resulting legislation that that preparatory
material may be helpful. Third, it is consistent with the practice of
courts in New Zealand and elsewhere which have from time to time
used such material, eg King-Ansell v Police [1979] 2 NZLR 531, 540
CA; Commissioner of Inland Revenue v IFP Energy Incorporated
[1990] 3 NZLR 536, 540, CA; New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641, 714; Fothergill v Monarch Airlines
[1981] AC 251, 276-278, 281-283, 294-296, 302, cf 287-289; and
Commonwealth v Tasmania (1983) 158 CLR 1,93-96, 134, 172-177,
191-183, 223-224, 228. Carl-August Fleischhauer, Legal Counsel to
the United Nations, in his foreword to Holtzmann and Neuhaus,
refers to a 1987 Quebec decision which uses the UNCITRAL preparatory work. Fourth, provisions to the same effect are included in the
Australian, Hong Kong, United Kingdom (Scotland) and Canadian
federal and provincial legislation and an omission here might suggest
an adverse inference.
206 Overall, the purpose is to encourage an interpretation unconstrained by technical rules, but on broad principles of general acceptation, lames Buchanan and Co Ltd v Babco Forwarding and
Shipping (UK.) Ltd [1978] AC 141, 152. To help facilitate that in a
practical way the Report sets out the UNCITRAL Report and the
Analytical Commentary in Appendix D.
207 The significance of the drafting history should not be overstated. The draft Act is designed to be self-contained and to suffice in
all but the most difficult of cases. As we have recently said, the user
of the statute book should in general be able to place heavy reliance
on it. Extended references to material beyond its text should not be
common, A New Interpretation Act (NZLC R 17 1990) para 126. In
the few cases in which difficult points of interpretation do arise, the
history may, however, help answer the difficulty and provide internationally consistent interpretation of the Model Law.
208 The Commission considered including in the proposed Act an
express reference to this Report as is found in the Hong Kong Ordinance giving effect to the Model Law. We decided against that for the
131

reasons which we recently gave in a more general context in recommending against a general provision about the use that can be made
in interpretation of material beyond the text of the enactment in
issue: the courts are already making careful use of such material and
legislation would not assist (NZLC R17 paras 100-126).
6 Rules governing arbitration
(1) If the place of arbitration is in New Zealand, the arbitration is
governed
(a) by the provisions of Schedule 1, and
(b) by those provisions of Schedule 2 (if any) which apply to
that arbitration under subsection (2).
(2) A provision of Schedule 2 applies
(a) to an arbitration referred to in subsection (1) which
(i)

is an international arbitration as defined in article 1(3)
of Schedule 1, or

(ii) is covered by the provisions of the Protocol on Arbitration Clauses (1923) or the Convention on the Execution of Foreign Arbitral Awards (1927), or both,

only if the parties so agree, and
(b) to every other arbitration referred to in subsection (1),
unless the parties agree otherwise.
(3) If the place of arbitration is not in New Zealand, or is still to be
agreed or determined, that arbitration is governed by the provisions of
articles 8, 9, 11(6),35 and 36 of Schedule 1, so far as those provisions
are applicable in the circumstances.
209 This section provides the legislative link between the Act itself
and Schedules 1 and 2. As its heading suggests, it is the main operative provision of the Act, stipulating the rules that are to govern
arbitration in every case where the New Zealand law of arbitration is
to be applied.
210 Reflecting our central recommendation that the Model Law
should apply to domestic as well as to international arbitrations,
s 6(l)(a) provides that all arbitrations are governed by Schedule 1 if
the place of arbitration is in New Zealand. This provision absorbs
one of the main scope provisions of the Model Law (article 1(2».
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211 Section 6(1)(b) and (2) capture the essential flexibility or party
autonomy which is to regulate the application of the additional rules
in Schedule 2 and provide for the different options which are to
govern international and domestic arbitration. As explained in paras
185-189, some provisions of Schedule 2 do not involve any inconsistency with those of Schedule 1, but, where there is an inconsistency, it
is expressly provided that the Schedule 2 provision prevails.
212 Section 6(2)(a)(i) applies to international arbitration as defined
in article 1(3) of the Model Law. New Zealand's obligations under
the 1923 Protocol and the 1927 Convention have been accommodated by applying the same rules to the arbitrations covered by those
instruments (s 6(2)(a)(ii». Parties to this enlarged range of "international" arbitrations are bound by a provision of Schedule 2 only if
they so agree (opt in) under s 6(2)(a).
213 Section 6 does not contemplate that the parties to an international arbitration agreement can contract out of the draft Act altogether, unlike s 21 of the IAA (Aust). That difference is based on the
inherent flexibility of Schedule 1 (essentially the Model Law) and on
the need under the IAA (Aust) to enable parties to contract into an
entirely separate domestic arbitral regime.
214 Thus, if parties agree to arbitrate according to specific terms or
institutional procedures, for example the rules of the International
Chamber of Commerce, those terms or procedures would almost
certainly fit within the Model Law and the choices it provides for
parties. However, in the event of any inconsistency, the draft Act
would prevail.
215 Section 6(2)(b) is the corollary of s 6(2)(a) and provides the
legislative basis for- non-international arbitrations to be governed by a
modified and supplemented version of the Model Law: Schedule 1
read together with Schedule 2. As with international arbitrations
s 6(2)(b) is presumptive in that it permits parties to an arbitration
agreement to agree to opt out of some or all of the provisions of
Schedule 2 (and in that case the relevant provisions of Schedule 1
would apply as they stand).
216 Section 6(3) picks up, and slightly widens, the exceptions provided for in article 1(2) of the Model Law requiring the application of
the listed provisions of the Model Law even though the place of
arbitration is outside New Zealand. These exceptions apply to the
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articles of Schedule 1 which require the recognition and enforcement
in New Zealand of "foreign" arbitration agreements and arbitral
awards, or provide for court support of the arbitral process where the
arbitration takes place outside as well as within New Zealand, or
where the place of arbitration has still to be agreed or determined.
217 Section 6 does not reproduce the element of article 1(1) of the
Model Law limiting its provisions to "commercial" arbitration. See
para 281.
218 The effect of s 6 is to prevent parties to both "international"
and non-international arbitrations from effectively contracting out of
the draft Act beyond the scope given for this by s 6(2). The separate
and rather obscure common law rules relating to arbitrations, which
presently apply to unwritten arbitration agreements, would cease to
have any significance. The consequence of this limitation is that an
agreement to have a dispute determined by some third party otherwise than in accordance with s 6 will not be effective in the sense that
the determination will not be enforceable against an unwilling losing
party if the basic requirements of the draft Act, notably those implicit
in articles 34 and 36 of Schedule 1, have not been complied with.
Although this proposition may be seen as limiting freedom of contract, the flexibility of the draft Act is such that it is difficult to
conceive of credible reasons for parties seeking to contract out of the
draft Act completely.
7 Arbitration under other enactments
(1) Nothing in section 6 affects any other enactment providing that
any arbitration is governed, in whole or in part, by provisions other
than those of Schedule 1 and, to the extent that they would otherwise
apply, those of Schedule 2.
(2) No agreement of the parties under section 6(2) shall be of any
effect if it is inconsistent with any enactment referred to in subsection
(1).

(3) For the purposes of applying the provisions of Schedule 1 and
Schedule 2 (so far as those provisions are applicable) to the arbitration
of any question required by any other enactment to be determined by
arbitration, those provisions shall be read as if
(a) that other enactment were an arbitration agreement,
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(b) the arbitration were under an arbitration agreement, and

(c) the parties to the dispute were parties to an arbitration
agreement,
subject, however, to the provisions or" that enactment.

219 Section 7(1) picks up the second part of article 1(5) of the
Model Law and widens it by excluding the application not only of
Schedule 1 but also of Schedule 2 to the extent that another enactment provides that any arbitration is governed by other provisions.
This exclusion encompasses the exception in article l(l)(a) of the
Model Law for those cases where an arbitration is to be conducted in
accordance with an agreement in force between New Zealand and
any other State or States. Under New Zealand law no such agreement will have anyeffect unless it is embodied in or given the force of
law by an enactment. The Arbitration (International Investment Disputes) Act 1979 is an example of an enactment coming within s 7(1).
It gives effect to the Convention on the Settlement of Investment
Disputes between States and Nationals of other States, and applies a
wholly separate and comprehensive arbitration regime (see Chapter
VI).

220 Section 7(2) is consequential, providing that no agreement opting in or opting out of Schedule 2 may be inconsistent with an
enactment whose effect is either to exclude or to require the application of that Schedule.
221 Section 7(3) is modelled on s 3(4) of the UCAA (Aust) and
carries forward the effect of s 25 of the 1908 NZ Act. The same rules
will generally apply to an arbitration required under an enactment as
would apply to a domestic arbitration.
222 Although an arbitration required by statute is not based on
agreement, the procedures contained in the draft Act include a framework of default rules which apply in the absence of agreement
between the parties once the arbitration is commenced. Accordingly,
recalcitrant parties to a statutorily directed arbitration will be unable
to avoid the mandatory and default rules in the draft Act. Conversely, if the parties to a statutorily required arbitration do wish to
agree on aspects ofthe procedure, as permitted by the draft Act, such
agreements will be effective.
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223 A general discussion of the question of statutory references to
arbitration is included in Chapter V of this Report.
8 Arbitrability of disputes
(1) Any dispute which the parties have agreed to submit to arbitration
under an arbitration agreement may be determined by arbitration
unless the arbitration agreement is contrary to public policy or, under
any other law, such a dispute is not capable of determination by
arbitration.
(2) The fact that an enactment confers jurisdiction in respect of any
matter on the High Court or a District Court but does not refer to the
determination of that matter by arbitration does not, of itself, indicate
that a dispute about that matter is not capable of determination by
arbitration.
224 The draft Act contains no express jurisdictional limits, such as
applying only to "commercial" arbitration (as in the unmodified
Model Law). This leaves questions about arbitrability: what kinds of
disputes must be resolved by the courts or some other tribunal given
the responsibility by a statute, rather than by arbitration?
225 The Model Law does not deal directly with the question of the
criteria for determining the arbitrability of disputes, no doubt
because it could arise in several different contexts, and the answer
might be different, depending on the law to be applied.
226 First, the arbitrability of a dispute could be raised as a question
going to the validity of the arbitration agreement. This question
could be put to the arbitral tribunal under article 16 of Schedule 1
(Competence of arbitral tribunal to rule on its jurisdiction) or
articles 34(2)(a)(i) or 36(1)(a)(i) (Grounds for the setting aside of an
arbitration agreement and the non-recognition or non-enforcement of
an arbitral award), or clause 4 of Schedule 2 (Determination of preliminary point of law). Articles 34(2)(a)(i) and 36(1)(a)(i) make it
clear that validity is to be determined under the law to which the
parties have subjected the agreement, or, failing any indication on
that point, under the law of New Zealand.
227 Second, the question of arbitrability could arise when a court is
asked, under article 8, to stay a legal proceeding and refer the parties
to arbitration. It is a ground for refusing a stay that the court finds
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"that the agreement is null and void, inoperative, or incapable of
being performed". There appears to be general agreement that an
agreement to arbitrate a non-arbitrable dispute is "normally" null
and void, but the question whether this involves the application of
the forum law on non-arbitrability or some other law was left
unresolved by the Model Law (Holtzmann and Neuhaus, 304).
228 In these two. cases, therefore, the arbitral tribunal or the courts
mayor may not be required to apply the law of New Zealand in
deciding whether a dispute is arbitrable. In a third situation, however, it is expressly stated that the law of New Zealand applies.
Under article 34 (2)(b), and the parallel provision in article 36(l)(b),
the High Court may set aside or refuse to recognise or enforce an
award if
(i) the subject-matter of the dispute is not capable of settlement by arbitration under the law of New Zealand; or
(ii) the award is in conflict with the public policy of New
Zealand.
The first ground reflects the first part of article 1(5) of the Model Law
which provides that it does not affect any other law of the State
concerned by virtue of which certain disputes may not be submitted
to arbitration. The provision appears to be comprehensive in
embracing every ground of non-arbitrability, but if there were to be
any doubt on this point, the power to set aside or to refuse recognition or enforcement to any award on the ground that it is in conflict
with the public policy of New Zealand should fill any gap.
229 In our 1988 discussion paper we suggested there might be statutory clarification of the issue of arbitrability. There was some support for this in the submissions and comments received, in particular
for the idea that the scope of matters which cannot be arbitrated
should be kept to a minimum following the trends in the United
States courts: see ShearsonlAmerican Express Inc v McMahon (1987)
482 US 220; 96 LEd 2d 185. Quebec provides one precedent in its
1986 legislation, which essentially adopted the Model Law for both
international and domestic arbitration, in a new article 1926.2 of the
Civil Code:
Disputes over the status or capacity of persons, family matters
or questions of public order cannot be submitted to
arbitration.
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230 However problems arose when we attempted to set out an
arbitrability rule in statutory form. A draft provision circulated in
December 1989 received a number of criticisms, suggesting that a list
approach, stating matters which cannot be arbitrated, is too rigid. In
the end we decided to retain only general provisions in favour of
arbitrability bolstered by the express policy of the draft Act to
encourage arbitration. In the case of Acts which do not specify
whether their provisions can be arbitrated (for instance, the Fair
Trading Act 1986), the presumption would be for arbitrability. In
addition, the draft Act does not reproduce s 16 of the Arbitration
Amendment Act 1938 which makes arbitrability of fraud issues subject to the discretion of the court, although in recent years that has
been exercised in a liberal fashion: Cunningham-Reid v Buchananlardine [1988] 1 WLR 678. In the discussion paper we questioned
why fraud should not be arbitrable, in the same way as misrepresentation and negligence, when it essentially involves a private claim
between individuals, and we have found no reason to depart from
that view.
231 In essence, the approach to arbitrability favoured by the Law
Commission, and reflected in s 8, is that, as a matter of New Zealand
law, any dispute which can be settled between the parties by direct
agreement should be able to be determined by arbitration. Neither
form of agreement-based result will be valid where the agreement is
contrary to public policy or any other enactment provides that such a
dispute may not be submitted to arbitration.
232 In the absence of an express statutory provision excluding arbitration (such as s 16 of the Disputes Tribunals Act 1988), the two
grounds are likely to overlap. The fact that a statute attributes particular consequences to its contravention or provides a particular
forum for the resolution of disputes where contravention is alleged
may suggest that those disputes are not arbitrable, and public policy
may reinforce the exclusion of recourse to a private process to obtain
a remedy. So, for example, it could be expected that a dispute about
sharing the proceeds of a crime, or about an anti-competitive
arrangement contravening the Commerce Act 1986, would be found
not to be arbitrable at New Zealand law.
233 The drafting of s 8( 1) reflects the approach of s 5 of the Illegal
Contracts Act 1970, and expresses a presumption in favour of arbitration. The subsection absorbs article 1(5) of the Model Law which
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has therefore been omitted from Schedule 1. Section 8(2) is designed
to diminish the force of a general jurisdiction provision (a statute
conferring jurisdiction and powers on the High Court or a District
Court or the courts generally), leaving the issue of arbitrability to be
approached in the terms of s 8(1).
234 In as much as the statutory test of arbitrability turns in part on
public policy, its application under article 34(2)(b)(ii) or 36(1)(b)(ii)
of Schedule 1 will involve some overlap with the second ground on
which the High Court may set aside or refuse to recognise or enforce
an arbitral award. It seems unnecessary in the present context to
spell out any particular matters which may be relevant in determining whether an award is contrary to the public policy of New Zealand.
But compare articles 34(6) and 36(3) and the commentary in paras
403-404 and 411.
9 Consumer arbitration agreements
(1) Where
(a) a contract contains an arbitration agreement, and
(b)

a person enters into that contract as a consumer,

the arbitration agreement is enforceable against the consumer only if
the consumer, by separate written agreement, certifies that, having
read and understood the arbitration agreement, the consumer agrees to
be bound by it.
(2) For the purposes of this section, a person enters into a contract as
a consumer if
(a) that person enters into the contract otherwise than in trade,
and
(b) the other party to the contract enters into that contract in
trade.
(3) Nothing in subsection (1) applies to a contract that is not governed by the law of New Zealand.
(4) For the purposes of article 4 of Schedule 1, subsection (1) shall be
treated as if it were a requirement of the arbitration agreement.
(5) Unless a party who is a consumer has, under article 4 of Schedule
1, waived the right to object to non-compliance with subsection (1), an
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arbitration agreement which is not enforceable by reason of non-compliance with subsection (1) shall be treated as inoperative for the purposes of article 8(1) of Schedule 1 and as not valid under the law of
New Zealand for the purposes of articles 16(1), 34(2)(a)(i) and
36(I)(a)(i) of Schedule 1.
235 Our approach to arbitration is premised on a recognition of its
contractual nature. The general law of contract assumes that parties
who have voluntarily undertaken obligations as part of a bargain or
agreement should be held to those obligations or pay damages should
they breach them. That assumption accords with reality and expectations in the case of a transaction between two business parties but is
often criticised as inappropriate for consumer transactions. The topics of inequality of bargaining power, standard form contracts (also
known as contracts of adhesion), and the absence of true consent
remain contentious and the subject of divided opinions within the
ranks of policy makers and legal commentators and academics. The
Commission last year published a discussion paper on them,
"Un/air" Contracts (1990 NZLC pp 10).
236 The Model Law makes only limited provision for the protection of weaker contracting parties. Doctrines such as fraud, duress
and unconscionability could be invoked as grounds for a court to
refuse a stay of its proceedings, or for a tribunal to refuse to accept
jurisdiction-since its power under article 16 specifically includes
"any objections with respect to the existence or validity of the arbitration agreement". However it is important to appreciate that both
existing arbitration law and articles 16 and, implicitly, 7(1) and 8 of
Schedule 1 are premised on an arbitration agreement being severable
from the contract of which it forms part. The validity of the arbitration agreement can be attacked only if the grounds for attack specifically affect the agreement itself-and not just the contract in general.
Thus the common law doctrines provide only limited protection
against enforcement of an arbitration agreement.
237 As noted in our 1988 discussion paper, the existing law
includes two statutory provisions which reflect a consumer protection
philosophy overriding the ordinary assumptions of contractual arbitration. The first is s 16 of the Disputes Tribunals Act 1988 which
allows such tribunals to maintain their jurisdiction over disputes
involving small sums (presently $3000, or, by agreement, up to
$5000) notwithstanding an arbitration clause. Given that access to
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such tribunals involves minimal cost (the current fee is $20 if the
amount sought is $1000 or more, otherwise $10), the involvement of
lawyers is at least discouraged, and that there is no arbitrator to be
paid, there can be little quarrel with that provision.
238 The second existing provision which reflects a consumer protection philosophy in arbitration is s 8 of the Insurance Law Reform
Act 1977 whicn makes an arbitration clause in an insurance contract
enforceable only if the insured chooses to let an arbitration proceed.
As noted in our discussion paper (at para 58) we found this provision
somewhat anomalous given its limited scope. Although our consultation suggested that this provision has not substantially affected practices in the insurance industry, there is some irritation within the
industry at being singled out, and there was a general endorsement of
the proposition that the consumer protection issue should be
addressed more broadly and directly.
239 In attempting to deal with this, we have had regard to legislative developments in a number of other jurisdictions, and have
sought to ascertain the underlying difficulties. A useful summary of
the arguments against the use of arbitration clauses and standard
form contracts is contained in a note on the UK Consumer Arbitration Agreements Act 1988 by Geraint G Howells (1989) 10 Company
Lawyer 20:
The objection is to small print clauses which make arbitration
a compulsory alternative to the courts. The average consumer
is unlikely to read these clauses, if he does read them he will
probably not understand them and even if he does object to
the clause he is unlikely to be able to buy the goods or services
without accepting the clause.... Where [such clauses] apply ...
consumers cannot go to the courts and are left to use the
arbitration procedure which may be prohibitively expensive
with arbitrator charges being in excess of £200 per day. Thus,
if the dispute is a relatively small amount, arbitration may be
an unrealistic option ....
The problem of arbitration clauses imposing onerous costs on
the consumer who seeks redress ... is not the only issue at
stake. ... Consumers may want to go to the courts to publicise
a complaint, to test an issue of principle, or simply because
they have more confidence in the court system than in the
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arbitration scheme.
respected.

The consumer's choice should be

240 The Consumer Arbitration Agreements Act 1988 (UK) provides that, where a person enters into a contract as a "consumer" an
arbitration cannot be enforced against that consumer except
(a) where the consumer has given written consent after the
dispute has arisen, or
(b) where the consumer has submitted to arbitration under the
clause (whether in respect of the present or another dispute), or
(c) where the court makes an order that it is not detrimental
to the interests of the consumer for the dispute to be
referred to arbitration having regard to, in particular, the
availability of legal aid and the expense which may be
involved in arbitration.
241 Section 3 of the 1988 UK Act deals with the difficult question
of what constitutes a "consumer":
(1) ... a person enters into a contract "as a consumer"

if
(a) he neither makes the contract in the course of a
business nor holds himself out as doing so; and
(b) the other party makes the contract in the course
of a business; and
(c) in the case of a contract governed by the law of
sale of goods or hire-purchase, or by s 7 of the
Act of 1977, the goods passing under or in pursuance of the contract are of a type ordinarily
supplied for private use or consumption;
but on a sale by auction or by competitive tender
the buyer is not in any circumstances to be
regarded as entering into the contract as a
consumer.
(2) In subsection (1) above
"business" includes a profession and the activities
of any government department, Northern Ireland
department or local or public authority; and
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"goods" has the same meaning as in the Sale of
Goods Act 1979.
(3) It is for those claiming that a person entered into a
contract otherwise than as a consumer to show
that he did so.
242 The scope of the 1988 UK Act has been extended to business
buyers of consumer goods as a result of the decision in R & B Customs Brokers Co Ltd v United Dominion Trust Ltd [1988] 1 WLR
321, CA. That decision has been strongly criticised by Howells, "The
Businessman and Consumer Protection" (1988) 9 Company Lawyer
138.

243 A quite different approach to what constitutes a consumer may
be found in the Australian Trade Practices Act 1952, s 4B. Although
that ~ct has provided a basis for much of the Commerce and Fair
Trading Acts enacted in New Zealand in 1986, there is no equivalent
to s 4B in New Zealand legislation. The relevant parts of s 4B for
present purposes are as follows:
(1) For the purposes of this Act, unless the contrary intention
appears
(a) a person shall be taken to have acquired particular
goods as a consumer if, and only if
(i) the price of the goods did not exceed the prescribed amount; or
(ii) where that price exceeded the prescribed
amount-the goods were of a kind ordinarily
acquired for personal, domestic or household
use or consumption, or the goods consisted of a
commercial road vehicle,
and the person did not acquire the goods, or hold
himself out as acquiring the goods, for the purpose of
re-supply or for the purpose of using them up or
transforming them, in trade or commerce, in the
course of a process of production or manufacture or
of repairing or treating other goods or fixtures on
land; and
(b) a person shall be taken to have acquired particular

services as a consumer if, and only if
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(i) the price of the services did not exceed the prescribed amount; or
(ii) where that price exceeded the prescribed
amount-the services were of a kind ordinarily
acquired for personal, domestic or household
use or consumption.
(2) For the purposes of subsection (1)
(a) the prescribed amount is $40,000 or, if a greater
amount is prescribed for the purposes of this paragraph, that greater amount.
244 Thus it may be seen that the 1988 UK Act approach focusses
on both the context of the contract and the nature of the goods,
whereas the Australian Act invokes a monetary limit as well as the
nature of the goods and the purpose for which they are to be used.
245 As indicated by some of the provisions outlined in the preceding paragraphs there are a number of approaches which might be
taken to the consumer protection issue in arbitration. The approach
finally settled on by the Law Commission in s 9 represents a balance,
but does not include a monetary limit, a "cooling off" period or a
judicial discretion. The formula recommended is designed to maintain a reasonable degree of commercial certainty, to ensure a reasonable degree of informed consent to arbitration, and to provide a broad
approach (as compared to s 8 of the Insurance Law Reform Act 1977)
to protect genuine and uninformed consumers.
246 Section 9 tends to follow the approach of the 1988 UK Act in
limiting the enforcement of arbitration clauses between traders and
consumers in general. The use of the phrase "in trade" follows that
in, for example, the Fair Trading Act 1986, and is intended to be left
for judicial exposition. The English Act allows exclusions for certain
types of contract, including insurance contracts. But we could see no
reason in principle for such exclusions. On the other hand we think it
would be undesirable to follow the English Court of Appeal's broad
interpretation of the term "consumer" in the R & B Customs Brokers
Ltd case as including persons who, although dealing as traders, enter
into a transaction which is not in their ordinary course of business.
Section 9(2) of the draft Act is intended to avoid that result.
247 Section 9(3) excludes arbitration agreements that are not governed by the law of New Zealand. It will be rare for a "consumer"
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to be party to an arbitration agreement governed by the law of New
Zealand but under which an arbitration is international within the
meaning of article 1(3). Accordingly s 9 is likely to involve minimal
erosions of the Model Law in its application to international
arbitrations.
248 The reference in s 9(1) to a contract that "contains an arbitration agreement" both recognises the separate and severable status of
an arbitration clause, and limits the scope of the section to predispute arbitration agreements. A consumer would be bound by any
separate agreement to arbitrate after a dispute has arisen: in those
circumstances there is no basis for any presumption of lack of true
agreement.
249 Some professional bodies and arbitrators expressed concern
that consumers will be able to avoid arbitration clauses when they
have agreed to them. To meet this, s 9(1) provides for the enforcement of an arbitration clause entered into by a consumer provided
the consumer signs a separate agreement certifying that the consumer
has read and understood the arbitration agreement and agrees to be
bound by it. In the building industry, where arbitration clauses are
often employed, a "consumer" would include a business or professional person having a $250 000 residence built. If the builder wishes
the arbitration clause to be binding, s 9( 1) would need to be complied
with.
250 Sections 9(4) and 9(5) apply s 9(1) in the context of related
provisions of Schedule 1. These are: article 4 (allowing the arbitration to proceed if objection to non-compliance with s 9(1) is not
taken as required by that article), the reference in article 8( 1) to an
arbitration agreement which is "inoperable", and the references in
articles 16(1), 34(2)(a)(i) and 36(1)(a)(i) to an arbitration agreement
which is "not valid".
251 Recently, there have been suggestions that, where arbitration
clauses are included in the fine print of employment contracts,
employees may need protection similar to that we recommend for
consumers. In some cases employment contracts have, for many
years, contained an arbitration clause, but, in practice, the operation
of the arbitration clause was excluded by the personal grievances
provisions of the Labour Relations Act 1987 and its predecessors.
Since that Act was replaced by the Employment Contracts Act 1991,
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there is nothing to prevent arbitration clauses in employment contracts from operating in accordance with their terms. In the graphic
words of one commentator, "they are like a grenade waiting to go off'
(Morning Report, Radio New Zealand, 27 August 1991). The Law
Commission therefore recommends that the practice of including
arbitration clauses in employment contracts and the operation of
such clauses in practice should be kept under review in order to see
whether a provision analogous to s 9 of the draft Arbitration Act
should be included in the Employment Contracts Act 1991.
10 Powers of arbitral tribunal in deciding disputes
(1) Without prejudice to the application of article 28 of Schedule 1,
an arbitral tribunal, in deciding the dispute that is the subject of the
arbitral proceedings,
(a) may award any remedy or relief that could have been
ordered by the High Court if the dispute had been the subject of civil proceedings in that court;
(b) may award interest on the whole or any part of any sum
which
(i)

is awarded to any party, for the whole or any part of
the period up to the date of the award, or

(ii) is in issue in the arbitral proceedings but is paid before

the date of the award, for the whole or any part of the
period up to the date of payment.
(2) Nothing in this section affects the application of section 8 or of
article 34(2)(b) or article 36(1)(b) of Schedule 1.
252 The spelling out of the powers of an arbitrator in s 10 reflects
the reservations of the Law Commission about relying entirely on the
proposition that, where New Zealand law is applicable to the substance of a dispute, it is an implied term of the arbitration agreement
that the
arbitrator is to have authority to give the claimant such relief
as would be available to him in a court of law having jurisdiction with respect to the subject matter.
That approach was accepted by the majority of the High Court of
Australia, in Government Insurance Office of New South Wales v
Atkinson-Leighton Joint Venture (1981) 146 CLR 206, 246, the
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majority relying on a passage in Chandris v Isbrandtsen-Moller Co Inc
[1951] 1 KB 240, CA, and certain United States decisions.
253 However, in addition to the powerful dissenting judgment of
Barwick CJ in the Atkinson-Leighton case, the Commission is aware
that a narrower view of Chandris has been taken in the United Kingdom, in particular in the House of Lords decision in Bremer Vulkan
ShifJbau und Maschinenfabrik v South India Shipping Corporation
Ltd [1981] AC 909. In the discussion of this topic at pages 295-297
of their text, Mustill and Boyd suggest that the proposition asserted
by the majority in Atkinson-Leighton is "misconceived", and argue
that the English arbitration statutes would not have needed to append
a list of statutory implied powers (as in the New Zealand legislation,
in the Second Schedule to the Arbitration Act 1908) if there has
always been a wider set of common law implied powers derived from
a supposed analogy between judge and arbitrator.
254 On the other hand, a recent decision of the NSW Court of
Appeal, IBM Australia Ltd v National Distribution Services Pty Ltd
(1991) 100 ALR 361, affirmed the decision of Rogers CJ Corn D that
an arbitrator had authority to award relief and make orders under the
Trade Practices Act 1974, s 52 (the equivalent provision in New
Zealand is s 9 of the Fair Trading Act 1986). That provision was
based on the implied term asserted by the majority in the AtkinsonLeighton case.
255 To avoid any possible doubt about the powers of the arbitral
tribunal where the parties have, in general terms, agreed to submit
disputes between them to arbitration, the Law Commission proposes
the inclusion of a specific provision in the draft Act. Rather than list
specific implied powers of an arbitral tribunal-an approach which is
problematic in ensuring that the list is complete, both at the time of
its enactment and as later statutes bearing on the powers of the High
Court are enacted -the Commission has preferred a more general
statement on the lines of the proposition quoted in para 252 above.
256 The provision is appropriately included in the Act itself
because, if it is needed to spell out what appears to be implicit in
article 28( 1) of Schedule 1, then that need arises as much in relation
to international as to non-international arbitrations. Consequently, it
is not appropriate to include it in Schedule 2 on an opt in or opt out
basis. Nor is it appropriate to tack the provision on to article 28.
Section 10 will apply to an arbitration in New Zealand, if, under
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article 28, New Zealand law is applicable to the substance of the
dispute. The introductory reference to that article in subsection (1)
makes it clear that the right of the parties to choose the rules of law
which are to apply to anyone or more aspects of the dispute is
preserved. Even where New Zealand law is, in general, to apply, the
parties will still remain free to exclude the power of the arbitral
tribunal to award a particular type of relief or remedy.
257 Moreover, the relevance of s 10 may not be limited to an
arbitration in New Zealand. It may be a source of the powers of an
arbitral tribunal where the place of arbitration is outside New
Zealand but New Zealand law is applicable to the substance of the
dispute. This could occur, for example, if a New Zealand firm were a
party to an international commercial arbitration in Australia, and,
under article 28 of the Model Law (given the force of law in Australia
by s 16 of the IAA (Aust», the law of New Zealand was required to be
applied.
258 Section 10 falls short of completely assimilating the powers of
an arbitral tribunal to those of the High Court. Obviously, the power
to grant a remedy or relief does not include the High Court's coercive
powers. Moreover, the question whether an arbitral tribunal may
become seized of a particular dispute and may award a particular
remedy are still subject to the over riding considerations of arbitrability and public policy. This is the reason for the saving provision
in subs (3).
259 Given this safeguard, we consider that the proposed s 10 can
safely be relied upon to adapt, where appropriate, references in enactments to the powers of the courts generally, or of the High Court in
particular, so as to permit of their application by an arbitral tribunal.
Under the present law, specific provision for the exercise of the
court's powers by an arbitrator is made in or by the Frustrated Contracts Act 1944, the Contractual Mistakes Act 1977, the Contractual
Remedies Act 1979 and the Contracts (Privity) Act 1982. But no
such provision was included in the Minors' Contracts Act 1969, the
Illegal Contracts Act 1970, or the Credit Contracts Act 1981. The
question of an adverse inference therefore arises. There are also the
problems of keeping references to arbitration in specific Acts up to
date and ensuring that they are included as appropriate in new legislation. We accordingly propose'the repeal of the references to arbitrators made in or by the four contracts statutes listed above. See s
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13(2) and Schedule 4. The effect of s 10 is that, subject to the
agreement of the parties under article 28 of Schedule 1, an arbitral
tribunal will be able to apply any provision of any of the contracts
statutes or any other relevant enactment conferring powers on the
court, except so far as its application by the arbitral tribunal may be
excluded by considerations of arbitrability or public policy.
260 The linking of the powers of an arbitral tribunal to those of the
High Court is consistent with the general proposition that an arbitration must be determined according to law. This does involve some
limits, for example, the present restrictions on awards of interest, a
subject presently under review by the Law Commission. As a stopgap measure we have recommended the inclusion of a declaratory
provision on the power of an arbitral tribunal to award interest up to
the date of the award on sums payable under the award, or up to the
date of payment on sums which were in issue but were paid prior to
an award. Subsection (2) reflects s 19(A)(l)(a) of the Arbitration Act
1950 (UK), inserted by the Administration of Justice Act 1982, and
extends beyond debt and damages to sums which are determined by
an arbitration (eg a revised rental).
261 The position with regard to payment of interest after the date
of the award is dealt with in a new paragraph (5) in article 31 of
Schedule 1. See para 390.
11 Liability of arbitrators

An arbitrator is not liable for negligence in respect of anything done or
omitted to be done in the capacity of arbitrator, but is liable for fraud in
respect of anything done or omitted to be done in that capacity.
262 The question of the liability of arbitrators was not dealt with in
the Model Law because it was too difficult to obtain a standard
approach acceptable to a wide range of countries. A 1981 UNCITRAL Secretariat note observed that:
National laws if they deal with this issue at all tend to apply
the same (lenient) standards as adopted for judges. In view of
the fact that the liability problem is not widely regulated and
remains highly controversial, it may seem doubtful whether
the model law could provide a satisfactory solution. [Reproduced in Holtzmann and Neuhaus, 1148.]
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263 Section 11 follows s 28 of the !AA (Aust) which in turn followed s 51 of the UCAA (Aust). The Alberta ILRR did not recommend a similar provision being confident that, under Canadian law,
an arbitrator cannot be sued by a party for negligence. Being aware
of the less certain position in England (usefully discussed in Mustill &
Boyd, Commercial Arbitration (2nd ed, 1989), 224-230), and the
uncertain contemporary boundaries of negligence in New Zealand
and English law, we believe it appropriate to follow the Australian
provision.
264 The Alberta ILRR also recommended against giving arbitrators
any express statutory protection against claims for defamation on the
basis that, under Canadian law, an arbitrator enjoys qualified privilege (ie, not liable unless a plaintiff proves malice) if not absolute
privilege (suggested by Lord Salmon in Arenson v Casson Beckman
[1975] 3 All ER 901,924). There is support for that view in Mustill
& Boyd, 357, and it is on that basis that we refrain from recommending enactment of an express statutory immunity.
12 Certificates concerning parties to the Conventions
A certificate purporting to be signed by the Secretary of External
Relations and Trade, or a Deputy Secretary of External Relations and
Trade, that, at the time specified in the certificate, any country had
signed and ratified or had denounced, or had taken any other treaty
action under, the Protocol on Arbitration Clauses (1923) or the Convention on the Execution of Foreign Arbitral Awards (1927) in respect
of the territory specified in the certificate is presumptive evidence of
the facts stated.
265 This section is a simpler version of the provision at present
made in s 4 of the Arbitration Clauses (Protocol) and the Arbitration
(Foreign Awards) Act 1933 and s 12 of the Arbitration (Foreign
Agreements and Awards) Act 1982 for putting before the court evidence bearing on the status of a country as a contracting party to
relevant arbitration treaties. The question whether a country is
bound by the Protocol on Arbitration Clauses (1923) or the Convention on the Execution of Foreign Arbitral Awards (1927) is relevant
for the purpose of applying s 6(2)(a)(ii) of the Act, assimilating arbitrations which are covered by those treaties to "international arbitrations" under the Model Law.
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266 The section provides for the giving of a certificate by the Secretary of External Relations and Trade only as to the facts of signature
and ratification, denunciation or any other treaty action in respect of
the Protocol or the Convention by a particular country in respect of
particular territory. In most cases the status of a country as a contracting party to the Protocol or the Convention at the material date
will emerge straightforwardly from these facts; but in a few cases
questions of state succession, recognition or the effect of war on
treaties may arise. In those cases status as a contracting party will
involve submissions on the applicable international law or further
evidence-possibly in the form of further certificates from the executive on questions which may properly be the subject of such a certificate--or may be determined by reference to matters of which an
arbitral tribunal or the courts can simply take notice.
13 Repeals and amendments
(1) The Arbitration Act 1908 and the Arbitration (Foreign Agree-

ments and Awards) Act 1982 are repealed.
(2) The Acts specified in Schedule 4 are amended in the manner
indicated in that Schedule.
267 The present statutory law of arbitration in New Zealand is to be
found principally in the
• Arbitration Act 1908 and its amendments (especially the Act
of 1938)
• Arbitration Clauses (Protocol) and the Arbitration (Foreign
Awards) Act 1933
• Arbitration (International Investment Disputes) Act 1979
• Arbitration (Foreign Agreements and Awards) Act 1982.
The proposed new Arbitration Act will deal in general both with
domestic and international arbitration. Its scope and content means
that the 1908, 1933 and 1982 Acts can be repealed.
268 The 1979 Act-designed to implement an international convention regulating one special category of arbitration-does however
stand alone. It has been discussed in Chapter VI and distinct proposals are made for its amendment in the manner set out in Schedule 4.
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269 Like the 1979 Act, the 1933 and 1982 Acts are also designed to
give effect to treaties by which New Zealand is bound. The Commission considers that the proposed new statute will, without more, give
full effect to the obligations arising from those treaties. Indeed, in
some respects it goes further. The reasoning supporting that conclusion has been set out in Chapter VI.
270 Technically, the 1933 Act is part of the 1908 Act and will be
repealed by the repeal of that Act. The 1982 Act is separately
repealed.
271 Section 13 also provides for minor amendments to the other
enactments listed in Schedule 4. Those amendments are the subject
of later commentary on that Schedule (paras 442-455).
14 Transitional provisions
(1) Subject to subsection (2)
(a) this Act applies to every arbitration agreement, whether
made before or after the commencement of this Act, and to
every arbitration under such an agreement, and
(b) a reference in an arbitration agreement to the Arbitration
Act 1908, or to a provision of that Act, shall be construed as
a reference to this Act, or to any corresponding provision of
this Act.

(2) Where the arbitral proceedings were commenced before the commencement of this Act, the law governing the arbitration agreement
and the arbitration shall be the law which would have applied if this
Act had not been passed.
(3) For the purposes of this section, arbitral proceedings are to be
taken as having commenced on the date of the receipt by the respondent of a request for the dispute to be referred to arbitration, or, where
the parties have agreed that any other date is to be taken as the date of
commencement of arbitral proceedings, then on that date.
(4) This Act applies to every arbitral award, whether made before or
after the commencement of this Act.
272 Section 14 provides for the draft Act to apply to all arbitration
agreements and arbitrations as from the date of commencement of
the Act (see s 2, above) unless the arbitral proceeding has already
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commenced. Subsection (3) defines the time of commencement of
arbitral proceedings in terms reflecting the provision made in article
21 of Schedule 1 (unless otherwise agreed, the arbitral proceeding
commences on the date of receipt of a request for a dispute to be
referred to arbitration).
273 The language of s 14(1) and (2) is taken from s 3(2) and (3) of
the UCAA (Aust). The IAA (Aust) took a different approach: s 30 of
that Act excluded the application of the Model Law to pre-commencement arbitration agreements unless the parties entered into a
written agreement to the contrary, leaving the UCAA (Aust) to apply.
Our recommendations will not leave a pre-existing arbitral framework to fall back on and this distinction justifies a departure from the
approach of the !AA (Aust) on this point. The comparable legislation
in Canada, Hong Kong and Scotland excludes only arbitrations
already "commenced".
274 During the course of our consultative activities we received
comments querying the implications of retrospective operation of a
new arbitration statute. Those comments were prompted by the
possibility of a domestic arbitration regime which, like the unmodified Model Law, excluded rights of appeal or provided for such rights
only on an opt in basis. As we recommend a right of appeal (on an
opt out basis) for domestic arbitration, we believe that the concerns
underlying those comments will be greatly reduced if not eliminated.
We have considered the question of retrospectivity carefully; it is
discussed in general terms in Chapter V of our recent Report, A New
Interpretation Act (NZLC R17 1990). We are satisfied that it is
proper to provide for the early application of the draft Act and the
avoidance of a lengthy transitional period. In particular, we are
mindful that the draft Act does not impact on accrued rights but is
particularly concerned with procedures.
275 Accordingly, we have taken the further step of clarifying, in s
14(4), the application of the draft Act to every arbitral award,
whether made before or after the commencement of the Act. This
provision makes it clear that the new Act will apply to the recognition
and enforcement of an award, even when the arbitral proceedings
which led to the award had been commenced before the entry into
force of the draft Act and so were governed by the pre-existing law
under s 15(2).
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THE ARTICLES OF SCHEDULE 1:
(The UNCITRAL Model Law with modiftcations)
276 As the valuable UNCITRAL materials on the Model Law are
reproduced in Appendix D to this Report, the commentary on the
articles of Schedule 1 focusses on the modifications to the text of the
Model Law which we recommend, on some criticisms others have
made of the language of those articles but where we recommend no
change, and on the interrelationships between the articles themselves
and between them and other provisions of the draft Act as a whole.
277 The alterations that we recommend be made to the articles of
the UNCITRAL Model Law as adopted fall into several categories:
• insertion of appropriate references to "New Zealand" as the
relevant State and to the "High Court" where a particular
court is to be designated;
• changes designed to make the language gender neutral;
• the addition of English language alternatives to French and
Latin words and phrases included in the Model Law;
• the removal to the Act of the definitions and the operative
provisions as to scope; and
• substantive modifications which reflect our considered opinion that these will enable the draft Act to work more
effectively.
278 The last of those categories is the most important. We believe
that these modifications are appropriate for international and domestic arbitrations, and that they are entirely consistent with the spirit
and the structure of the Model Law. It is helpful to note them at the
outset:
• Article 1: deletion of "commercial" requirement;
• Article 7: substitution of provision that arbitration agreement may be made orally as well as "in writing";
• Article 8: express reference to absence of dispute as a ground
for refusing to stay court proceedings;
• Article 9: powers of the High Court or a District Court to
respond to a request for interim measure of protection and
status of a ruling by the arbitral tribunal on a relevant
matter;
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• Article 10: addition of presumption of single arbitrator
where parties to a domestic arbitration have not agreed on
the matter;
• Article 11: addition of power for court assistance in appointment of arbitrators where the place of an international arbitration has not been fixed;
• Article 15: elaboration of consequences of appointment of
substitute arbitrator;
• Article 17: addition of award status to orders for interim
protection;
• Article 19: addition of privileges and immunities for witnesses and persons appearing before arbitral tribunal;
• Article 25: addition of power to strike out stale claims;
• Article 27: addition of provisions empowering the High
Court or a District Court to execute requests for assistance in
taking evidence;
• Article 32: addition of provisions dealing with impact of
death of a party;
• Article 34: addition of power of High Court to order money
payable under award to be brought into court, and an elaboration of "public policy";
• Article 35: addition of reference to enforcement of an award
by entry as a judgment or by action;
• Article 36: an elaboration of "public policy".
279 In the text ofthe articles of Schedule 1 as set out in this chapter
the original Model Law wording of each article has been retained so
that the changes can be readily identified: additions to the Model Law

have been underlined; and deletions have been placed in bold square
brackets and italicised. Chapter I sets out the text which we recommend should be enacted.

CHAPTER I-GENERAL PROVISIONS
1 Scope of application
(1) This [Law] Schedule applies [to international commercial arbitra-

tion, subject to any agreement in force between this State and any other
State or States] as provided in sections 6 and 7.
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(2) [TIae pro,isiou 01 this Law ueqt IU1icIa 8, 9, 35 tuUl 36, fIJIPIy
o"ly if the plIu:e 01 arbitratio" is i" the territory 01 this Stllte.]
(3) An arbitration is international if
(a) the parties to an arbitration agreement have, at the time of
the conclusion of that agreement, their places of business in
different States; or
(b) one of the following places is situated outside the State in
which the parties have their places of business:

(i) the place of arbitration if determined in, or pursuant
to, the arbitration agreement;
(ii) any place where a substantial part of the obligations of
[the] any commercial or other relationship is to be
performed or the place with which the subject-matter
of the dispute is most closely connected; or
(c) the parties have expressly agreed that the subject-matter of
the arbitration agreement relates to more than one country.
(4) For the purposes of paragraph (3) [01 this IU1icle]
(a) if a party has more than one place of business, the place of
business is that which has the closest relationship to the
arbitration agreement;
(b) if a party does not have a place of business, reference is to be
made to [his) that party's habitual residence.

nis LIl" s/udl not fI//«t ay other Ill" 01 this Stllte by ,irtue 01
"hich certai" disJllltu "'flY not be submitted to arbitratio" or "'flY be
submitted to Ilrbitratio" o"ly IlCcordi"g to pro,isiou other thlln thOle 01
this LIl".]
[(5)

280 The central thrust of our recommendations involves the application of the Model Law (as supplemented and amended) to "domestic" as well as to "international" arbitration. Provision for this has
been made in s 6 of the Act. The operative provisions relating to the
scope of Schedule 1 have therefore been removed to that section.
281 The other substantive departure from the field of application of
the Model Law ·is the deletion of· the reference to "commercial"
arbitration and the accompanying footnote which elaborates the
term "commercial". If, as we recommend, Schedule 1 applies to all
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international and domestic arbitrations, the description "commercial" would be a source of confusion without compensating advantages. Nevertheless, it seems likely that virtually all arbitrations
which fall within the description "international", as elaborated in
article 1(3), will have a commercial flavour. A similar view is
reflected in the Hong Kong legislation. It may also be noted that the
list of the examples of "relationships of a commercial nature" contained in the footnote was considered inadequate in California when
the Model Law (with modifications) was enacted in 1988. Paragraph
1297.16 of Title 9.3 ofthe California Code of Civil Procedure added
to the matters listed in the Model Law footnote the following: the
transfer of data or technology; intellectual or industrial property,
including trade marks, patents, copyrights and software programs;
and professional services.
282 In any event, the range of disputes which may be arbitrated is
not limited to those arising from contracts, and a corresponding
change is made to article 1(3)(b)(ii) defining international arbitration
and to article 28(4).
283 The footnote to article 1 ofthe Model Law, referring to the lack
of interpretative value of article headings, has been incorporated in
Schedule 1 as article 2(f). Although it is contrary to the thrust of the
Law Commission's recommendation in its Report on a New Interpretation Act (NZLC R17) that, in ascertaining the meaning of an enactment, all the indications provided in the enactment as printed or
published under the authority of the New Zealand Government may
be considered (s 9(3», the Model Law was adopted on the different
basis that the article headings should not be included among the
relevant indications.
284 The importance of article 1(3) is increased under our draft Act
as it provides the main basis for the distinction between "international" and "domestic" arbitration and the respective regimes
designed for each.
285 The saving provision in article 1(5) has been moved, in part to
s 8(1) (disputes not arbitrable under any other law), and in part to
s 7(1) (disputes which may be submitted to arbitration only according
to provisions other than those of Schedule 1). See the commentary
on those sections.
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2 Definitions and rules of interpretation
For the purposes of this [Law] Schedule
[(a)

"ubitrtltioll" metl1U ay ubitl'lltioll whether or 1IOt tuimillistered by a permtJUllt arbitml illstitution;

(6)

'arbitml tribu1llll" mell", a sok arbitrator or a JHluI 0/
arbitrtltorsj]

!!l

arbitl'lltioll, ubitl'lltioll greemellt, arbitrlll tribu1llll and
award have the meaninp assigned to those terms by section
~;

(b) court means a body or organ of the judicial system of a
State;

(c) where a provision of this [lAw] Schedule, except article 28,
leaves the parties free to determine a certain issue, such
freedom includes the right of the parties to authorize a third
party, including an institution, to make that determination;
(d) where a provision of this [lAw] Schedule refers to the fact
that the parties have agreed or that they may agree or in any
other way refers to an agreement of the parties, such agreement includes any arbitration rules referred to in that
agreement;
(e) where a provision of this [lAw] Schedul~ other than in
articles 25(a) and 32(2)(a), refers to a claim, it also applies
to a counter-claim, and where it refers to a defence, it also
applies to a defence to such counter-claim;
(f) article headings are for reference pureoses only and are not
to be used for pureoses of interpretation.

286 The definitions of arbitration and arbitral tribunal, formerly in
paragraphs (a) and (b) of article 2, have been moved to s 4 of the Act.
See the commentary on that section.
287 The definition of "court" is essentially relevant only to the
original article 9 (which has become paragraph (1) of that article) and
article 36(1)(a)(v). The definition was designed to cover the position
in countries where judicial authorities are not called "courts", and to
exclude bodies which are not part of the formal judicial system (such
as the London Court of Arbitration); it was not intended to encompass administrative officers or agents of the court. In New Zealand
there is no doubt about the meaning of "court", and specific courts
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are designated to exercise particular functions under the relevant
articles of Schedule 1.
288 The new para (f) reflects a footnote to article 1 of the Model
Law. See para 283.
3 Receipt of written communications
(1)

Unless otherwise agreed by the parties
(a) any written communication is deemed to have been received
if it is delivered to the addressee personally or if it is delivered at Ihis] the addressee's place of business, habitual
residence or mailing address; if none of these can be found
after making a reasonable inquiry, a written communication
is deemed to have been received if it is sent to the
addressee's last known place of business, habitual residence
or mailing address by registered letter or any other means
which provides a record of the attempt to deliver it;
(b) the communication is deemed to have been received on the
day it is so delivered.

(2) The provisions of this article do not apply to communications in
court proceedings.
289 Article 3(1)(a) provides three alternative methods for the delivery and receipt of written communications: delivery to the addressee
personally; delivery to the place of business, habitual residence or
mailing address of the addressee; or, failing those, despatch by registered post or similar transmission to the last known place of business, habitual residence or mailing address of the addressee. Given
the wide scope of this paragraph, we see no reason to add a provision
empowering a court to dispense with service or give directions, for
example, for substituted service by a newspaper advertisement,
although we note that such provisions have been included in, for
example, the UCAA (Aust), s 60(d), and in s 3(3) of the draft domestic arbitration statute recommended by the Alberta ILRR.
290 The significance of article 3(1)(b), in fixing the date of receipt,
extends to the question of commencement of arbitration (see article
21).
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4 Waiver of right to object
A party who knows that any provision of this [Law] Schedule from
which the parties may derogate or any requirement under the arbitration agreement has not been complied with and yet proceeds with the
arbitration without stating [his] that party's objection to such noncompliance without undue delay or, if a time-limit is provided therefor,
within such period of time, shall be deemed to have waived [his] !!!£
right to object.
291 Holtzmann and Neuhaus record that the origins of article 4
included expectations that its presence would inform lay arbitrators
of the legal principle of waiver and further the uniformity of national
laws on this topic. The Mustill Committee report makes two points
about article 4: first, it does not reflect the distinction in English
arbitration law between irregularities going to the jurisdiction of arbitrators (curable only by a fresh agreement) and others (which may be
waived); and it is not clear from the Model Law itself which articles
are mandatory. We have noted these points, and that the Alberta
ILRR recommended the listing of the mandatory provisions in the
equivalent to article 4, but do not ourselves recommend any substantive amendment or elaboration of article 4. We believe that the
mandatory provisions of Schedule 1 will be clear in virtually all cases
from the language used, and from the structure of the Model Law. In
particular, the matters on which an award may be challenged under
article 34 must be taken to be fundamental to the procedure which
the Model Law establishes.
292 This clause has been expressly applied to non-compliance with
the requirements for a consumer arbitration agreement. See s 9(4)
and commentary on that subsection.
S Extent of court intervention
In matters governed by this [Law] Schedule, no court shall intervene
except where so provided in this [Law] Schedule.
293 Article 5 is critical to the structure of the Model Law and of the
draft Act. It limits the scope for judicial intervention to those situations expressly contemplated under later articles in relation to "matters governed by" the Model Law. In addition to topics not
"governed" by the Model Law (discussed below), article 5 is expressly
qualified by those provisions of Schedule 2 which are inconsistent
160

with its prohibition of court intervention except where so provided in
Schedule 1. The provisions of Schedule 2 in question are clause 3(2)
(right to apply to the court for assistance in the conduct ofthe arbitral
proceedings; clause 4 (determination of preliminary point of law by
court); clause 5 (the right of appeal on a question of law). These
provisions apply to domestic arbitrations on an opt out basis and to
international arbitrations where there has been an opting in.
294 In the Mustill Committee report, article 5 was described as
establishing a less than comprehensive "code of judicial
intervention":

The shape of the code appears to be as follows:
(1) It applies only in a circumscribed field: namely "in matters

governed by this law".
(2) Within the allotted field, judicial intervention can be

invoked only in certain circumstances: namely (so far as concerns setting aside and remission) the circumstances set out in
article 34(2) and as regards certain other remedies created by
articles 11(3) and (4), 13(3), 14(1), 16(3) and 27, the circumstances specifically contemplated by those articles.
(3) Within the allotted field, judicial interevention may take
place only in certain ways: namely in the case of "recourse to a
court against an arbitral award", by means of setting aside or
remission, and in respect of the special circumstances contemplated by the above-mentioned articles, through the procedures
referred to in those articles. [(1990) 6 Arbitration International
at 51.]

295 Holtzmann and Neuhaus record (218-9) that the UNCITRAL
Working Group and Secretariat provided non-exhaustive lists of matters not governed by the Model Law, including the following:
(a) the capacity of parties to conclude the arbitration
agreement;
(b) the impact of State immunity;

(c) the contractual or other relations between the parties
and the arbitral tribunal;
(d) fixing of fees and costs and securities;
(e) the consolidation of arbitral proceedings;
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(f) the competence of the arbitral tribunal to adapt

contracts;
(g) the enforcement by courts of interim measures of protection ordered by the arbitral tribunal; and
(h) time limits on enforcement of arbitral awards.
The authors add other matters to that list, including the liability of
arbitrators for misconduct or error, and arbitrability.
296 On the basis that "matters" means certain aspects of the arbitration agreement and process, it would appear that, for example,
article 5 would not preclude court proceedings in which one party to
an arbitration challenged the legality of the agreement or the contractual capacity of one or more of the parties (such proceedings would
pre-empt the need for an attack on the award under article 34(2)(a»,
or proceedings where an arbitral tribunal sought to enforce a contractual entitlement to fees in relation to the arbitration.
297 The Alberta ILRR recommended replacement ofthe phrase "In
matters governed by this Law" with "In a proceeding or other matter
governed by the Act". As their commentary shows, this change is
based on a different interpretation of the term "matter":
We think that it should be made clear that it is intervention in
a proceeding which should be precluded, and not merely intervention in some aspects of a proceeding or intervention by
some means. [72.]
This approach does not seem to accord with the preponderence of
opinion on what the Model Law was intended to mean by its reference to "matters governed", and we do not recommend adoption of
the Alberta ILRR draft formulation.
298 The British Columbia legislation adopting the Model Law specifically excludes applications for judicial review. Section 5(b) of the
International Arbitration Act 1986 (BC) provides
no arbitral proceedings of an arbitral tribunal or an order,
ruling or arbitral award made by an arbitral tribunal shall be
questioned, reviewed or restrained by a proceeding under the
judicial review procedure Act or otherwise except to the extent
provided in this Act.
We have concluded that an express provision of that nature is not
necessary on the basis that in almost all conceivable circumstances an
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arbitrator is not exercising a statutory power of decision and thus is
not subject to judicial review. In R v Take-over Panel, ex p Datafm
plc [1987] 1 QB 815, Lloyd U observed, at 847:
If the source of power is a statute, or subordinate legislation
under a statute, then clearly the body in question will be subject to judicial review. If, at the other end of the scale, the
source of power is contractual, as in the case of private arbitration, then clearly the arbitrator is not subject to judicial
review: see Reg v National Joint Council for the Craft ofDental
Technicians (Disputes Committee), Ex parte Neate [1953] 1
QB 704.
The same point was made in Kenneth Wil/iams & Co Ltd v Martelli
[1980] 2 NZLR 596, 605-606. We do note, however, the widened
scope of the definition of "statutory power" and "statutory power of
discretion" in the Judicature Amendment Act 1972, s 3, to include
the constitution and rules of bodies corporate.
6 Court or other authority for certain functions of arbitration
assistance and supervision

[The/unctions re/erred to in articles 11(3),11(4), 13(3), 14, 16(3) and
34(2) shall be performed by ...] Any court having jurisdiction may
perform any function conferred on a court by these articles. except
where the article provides that the function sball be performed by a
specified court or courts.
299 In recommending that certain judicial functions under Schedule 1 be within the sole jurisdiction of the High Court, the Commission has been conscious of two matters. First, the recent and
substantial increases in the civil jurisdiction of the District Courts,
and the trends discussed and recommended in our 1989 Report, The
Structure of the Courts (NZLC R 7), and in part enacted in the court
reforms of 1991, mean that it is not necessarily appropriate for the
judicial role in arbitration to remain within the exclusive jurisdiction
of the High Court. But, second, the High Court has and is likely to
retain a supervisory jurisdiction over other decision-making bodies
as in, for example, judicial review proceedings. Hence our recommendation that the essentially supervisory functions under articles
16(3) (Preliminary question of jurisdiction), 34(2) (Setting aside
award) and 35( 1) (enforcement of an award by entry as a judgment or
by action) should be vested in the High Court alone. In the other
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articles where jurisdiction is conferred only on the High Court,
articles 11(3), 11(4) and the new 11(6), 13(3) and 14, the decisions of
the court are expressly stated not to be subject to any appeal. In
circumstances where there is no right of appeal, we favour the relevant power being exercised in the High Court.
300 As a specific reference to the High Court has been inserted in
each of the provisions listed in para 299, it is not strictly necessary to
enact article 6 of the Model Law. But, to retain the original structure
and numbering, the article has been included in a revised, declaratory
form. The substitution of a reference to "the High Court" for a
reference in the original text to "the court or other authority specified
in article 6", has been shown in the text of the relevant articles of the
Model Law reproduced in this chapter.
301 In other parts of Schedule 1, including articles 8, 9, 27, and 36,
references to "a court" or "a competent court" would embrace District Courts as well as the High Court. Where powers are conferred,
however, we have thought it desirable to refer expressly to "the High
Court or a District Court" because the scope of the powers, or the
procedure for their exercise may be different, depending on the court
to which application is made. Under article 35 the recognition of
awards will apply in District Courts as well as the High Court, but, as
mentioned above, enforcement will be a matter for the High Court.

CHAPTER II-ARBITRATION AGREEMENT
7 (lk./i1lition alUl) Form of arbitration agreement
(1) An arbitration agreement (is an agrument by the parties to submit
to arbitration all or certain disputes which ha,e arisen or which may

arise between them in respect of a de./i1led legal relationship, whether
contractual or not.) may be made orally or in writing. Subject to section

2s an arbitration agreement may be in the form of an arbitration clause
in a contract or in the form of a separate agreement.

(2) (The arbitration agreement shall be in writing. An agrument is in
writing if it is contained in a document siped by the parties or in an
exchange of letters, telex, telegrams, or other means of telecommunication which pro,ide a record of the agreement, or in "" exchange of
statements of claim ""d defence in which the existence of"" agreement
is alleged by one party and not denied by another.) A reference in a
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contract to a document containing an ubitration clause constitutes an
ubitration agreement provided that the reference is such as to make
that clause part of the contract.
302 The definition of "arbitration agreement" in the first sentence
of article 7(1) of the Model law has been moved to the Definitions
section of the Act (s 4) and a cross-reference to that definition has
been included in article 2(a). The remainder of article 7 deals with
the form of an arbitration agreement. The title has been amended
accordingly.
303 The major change which we recommend to article 7 is the
deletion of the first sentence of paragraph (2), the requirement for the
arbitration agreement to be in writing and the inclusion of an express
provision in paragraph (1) that the arbitration agreement may be
made orally or in writing. That recommendation is based on our
view that the draft Act should be as comprehensive as is practicable,
and our corresponding belief that it should minimise the scope for
application of old common law rules about arbitration. The Mustill
Committee report pointed out that the requirement for a signature on
the document containing the contract "could leave most bills of lading, many brokers' contract notes and other important categories of
contract outside the scope of the Model Law": (1990) 6 Arbitration
International at 52.
304 More generally, our consultation on and consideration of this
topic lead us to adopt the majority views succinctly expressed in the
Alberta ILRR report:
Opinion is divided on whether writing should be required. A
strong minority view is that the law should require writing
because ofthe importance of an agreement to arbitrate and the
need for a firm legal foundation for an arbitration. The majority view, however, is that an arbitration agreement is merely a
contract like other contracts and that if the parties want to
make such a contract orally they should not be precluded from
doing so ... It will also avoid the risk perceived by Mustill and
Boyd (Mustill page 8), that, where a written submission is, by
oral agreement, waiver or estoppel, enlarged to include additional disputes, the Act does not apply to the additional
disputes.
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305 We expect that oral arbitration agreements will be rare and that
it will be in the interests of arbitral tribunals as well as parties for
there to be a written and thus less disputable record of the terms of
the arbitration agreement. The absence of the requirement for writing is likely to have most impact in relation to small specialist arbitrations where an expert is called in after a problem has arisen and is
able to inspect the situation and deliver a more or less immediate
decision, although this would have to be in writing under article
31(1); the distinction between a requirement for writing in the agreement and in the award relates to the formalities of enforcement
through the courts.
306 Holtzmann and Neuhaus, 260, note that article 7(2) was largely
modelled on the text of the New York Convention dealing with the
recognition and enforcement of arbitral awards. Nevertheless, we
consider that the advantages of deleting the requirement for writing
outweigh the disadvantages and expect that parties likely to be relying on the New York Convention for enforcement of any award will
be at pains to ensure that any arbitration agreement is in writing so as
to satisfy the requirements of that Convention.
307 The second sentence of article 7(1) is indicative of the continuation of the existing law that an arbitration clause in a contract is
itself a separate agreement. This provision has been made subject to
s 9 of the Act which imposes a special requirement where a person
enters into such a contract as a consumer. See commentary on that
section (paras 235-251).

8 Arbitration agreement and substantive claim before court
(1) A court before which la actioll is) proceedings are brought in a
matter which is the subject of an arbitration agreement shall, if a party
so requests not later than when submitting [Iris) that party's first statement on the substance of the dispute, stay those proceedings and refer
the parties to arbitration unless it finds that the agreement is null and
void, inoperative or incapable of being performed, or that there is not in
fact any dispute between the parties with regard to the matters agreed
to be referred.

(2) Where lall actioll) proceedings referred to in paragraph (1) [0/ tlris
article Iuu) !!m been brought, arbitral proceedings may nevertheless
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be commenced or continued, and an award may be made, while the
issue is pending before the court.
308 The proposed addition at the end of article 8( 1) may be
explained by a passage in the Mustill Committee report:
Section 1 of the Arbitration Act 1975 has a ground for refusing
a stay which is not expressed in the New York Convention,
namely "that there is not in fact any dispute between the
parties with regard to the matter agreed to be referred". This
is of great value in disposing of applications for a stay by a
defendant who has no arguable defence. 1990) 6 Arbitration
International at 53)

«

The phrase makes explicit in this provision the element of "dispute"
which is already expressly included in article 7(1) when read with s 4.
The same reasoning underlies the recommendation in the Alberta
ILRR report that a court be empowered to refuse to stay an action if
"the case is a proper one for a default or summary judgment".
309 In the course of our consultative activity, we received a number
of suggestions that the efficiency of the summary judgment procedure
as it has developed under the High Court Rules should not be lost by
reason of any implication that a dispute where there is no defence
must be arbitrated under an arbitration agreement. We agree.
Although it may be argued that if there is no dispute, then there is no
"matter which is the subject of an arbitration agreement" within the
meaning of article 8( 1), it seems useful to spell out that the absence of
any dispute is a ground for refusing a stay.
310 The reference to "null and void" in article 8( 1) would extend to
matters which are not arbitrable and where relief or remedy can only
be provided by a court: see Holtzmann and Neuhaus, 303. The
criteria contained in article 8(1) in its original form involved an
almost literal adoption of the language of the New York Convention
and would extend to cases where the arbitration agreement is void,
discharged, frustrated or suspended, or simply practically ineffective:
see Van den Berg, The New York Arbitration Convention of 1958
(1981).
311 The UNCITRAL text requires the court to "refer the parties to
arbitration". The proposal to include also a direction that the court
"stay" those proceeding reflects the standard formula found in New
Zealand legislation and elsewhere in common law countries. The
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proceeding when stayed may remain before the court rather than
being dismissed (ready to be brought on, if for instance the arbitrators decide that they do not have jurisdiction or if the parties agree to
terminate the arbitral process). See, for example, Aron Broches,
Commentary on the UNCITRAL Model Law on International Commercial Arbitration (1990) 42-45.
312 In the Scottish and British Columbia legislation applying the
Model Law, the time limit contained in article 8(1) has been replaced
by a reference to court pleadings. The Scottish formulation is to "any
time before the pleadings and the action are finalised". We believe
that the language of the Model Law sufficiently conveys the distinction between a procedural or jurisdictional challenge and a substantive response to a claim made in a court, and that it is sufficiently
clear to be applied in the New Zealand context.
313 If a stay is not granted and court proceedings continue in relation to the matter which is the subject of the arbitration agreement, it
could be expected that the arbitral tribunal will terminate the arbitration under article 32(2)(c).
9 Arbitration agreement and interim measnres by court

ill

It is not incompatible with an arbitration agreement for a party to
request, before or during arbitral proceedings, from a court an interim
measure of protection and for a court to grant such measure.

ill

For the purposes of paragraph (1), the High Court or a District
Court shall have the same power as it has for the purposes of proceedings before that court to make
!!l orders for the preservation, interim custody or sale of any
goods which are the subject-matter of the dispute; or
an order securing the amount in dispute; or
~ an order appointing a receiver; or
W any other orders to ensure that any award which may be
made in the arbitral proceedings is not rendered ineffectual
by the dissipation of assets by the other party; or

nu

!£l

an interim injunction or other interim order.

ill

Where a party applies to a court for an interim injunction or other
interim order and an arbitral tribunal has already ruled on any matter
relevant to the application, the court shall treat the ruling or any
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findins of fact made in the course of the ruling as conclusive for the
purposes of the application.
314 A liberal interpretation of the scope of what is now the first
paragraph of article 9 is supported by the contrast with the narrower
scope of article 17, a matter discussed in the Analytical Commentary
(see Appendix D).
315 Although the matter has been queried by some commentators,
the legislative history referred to by Holtzmann and Neuhaus, at page
333, provides a persuasive case that article 9(1) does not preclude the
effective operation of an agreement which expressly excludes recourse
to the court for interim protection.
316 The scope of para (1) is not limited to requests to a New
Zealand court. (See the definition of "court" in article 2( 1).) But the
operation of paragraph (1) in New Zealand is dependent on the
conferment of powers on an appropriate court or courts to grant the
interim measures of protection requested.
317 We have therefore added para (2) providing that the High
Court or a District Court shall have the same power as it has for the
purposes of a proceeding before that court to make the orders listed.
Subparas (a), (b), (c) and the reference to an interim injunction in
para (d) are powers at present conferred on the High Court by s 10 of
and the First Schedule to the Arbitration Amendment Act 1938.
318 The remainder of para (2) and para (3) are based on the Scottish legislation adopting the Model Law which followed the recommendation of the Dervaird Committee report "that it would be
appropriate that more detail should be spelt out as to what could be
meant or is meant by [article 9]": (1990) 6 Arbitration International
at 71. Similar provisions, amplifying the term "interim measure of
protection", may be found in ss 1297.93 and 1297.94 of the 1988
California legislation.

CHAPTER Ill-COMPOSITION OF ARBITRAL TRIBUNAL
10 Number of arbitrators
(1) The parties are free to determine the number of arbitrators.
(2) Failing such determination,
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!!l

in the case of international arbitration the number of arbitrators shall be three;

W

in every other case the number of arbitrators shall be one.

319 We recommend one substantive change to the terms of article
10 which would affect domestic arbitrations only: the default number
of arbitrators provided, if the parties have not agreed, would be one,
rather than three. This modification follows the direction of submissions received on the point, and the reasoning expressed in the
Alberta ILRR report:
Model Law article 10(2) calls for 3 arbitrators if the parties do
not agree on a number. International commercial arbitrations
are likely to involve large sums of money and facts of considerable complexity, and each litigant is likely to want to have at
least one arbitrator of his own nationality. These considerations do not apply to domestic arbitrations. We think that it is
better to provide for a tribunal of one, which is likely to be
cheaper, less formal and more expeditious, unless the parties
decide that they want a larger tribunal. [78]
Although the legislation applying the Model Law to international
arbitration in California and Scotland provides for a single arbitrator
only (rather than three) if the parties do not agree, we recommend
that the presumption of three arbitrators remain for international
arbitrations.
320 Article 10 is indicative of a significant change to existing New
Zealand arbitration law in that, as pointed out in the Mustill Committee report, the Model Law does not recognise a system of two
arbitrators and an umpire.
11 Appointment of arbitrators
(1) No person shall be precluded by reason of [his) that person's
nationality from acting as an arbitrator, unless otherwise agreed by the
parties.
(2) The parties are free to agree on a procedure of appointing the
arbitrator or arbitrators, subject to the provisions of paragraphs (4) and
(5) [of this article).
(3) Failing such agreement,
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<a) in an arbitration with three arbitrators, each party shall
appoint one arbitrator, and the two arbitrators thus
appointed shall appoint the third arbitrator; if a party fails
to appoint the arbitrator within thirty days of receipt of a
request to do so from the other party, or if the two arbitrators fail to agree on the third arbitrator within thirty days of
their appointment, the appointment shall be made, upon
request of a party, by the (court or other authority specified
ill article 6] High Co~
(b) in an arbitration with a sole arbitrator, if the parties are
unable to agree on the arbitrator, (he] that arbitrator shall
be appointed, upon request of a party, by the (court or other
authority specified ill article 6] High Court.

(4) Where, under an appointment procedure agreed upon by the
parties,
(a) a party fails to act as required under such procedure, or
(b) the parties, or two arbitrators, are unable to reach an agreement expected of them under such procedure, or

(c) a third party, including an institution, fails to perform any
function entrusted to it under such procedure,
any party may request the (court or other authority specified ill article
6] High Court to take the necessary measure, unless the agreement on
the appointment procedure provides other means for securing the
appointment.
(5) A decision on a matter entrusted by paragraph (3), (or] (4) (o/this
article] or (6) to the (court or other authority specified ill article 6]
High Court shall be subject to no appeal. The court (or other authority], in appointing an arbitrator, shall have due regard to any qualifications required of the arbitrator by the agreement of the parties and to
such considerations as are likely to secure the appointment of an independent and impartial arbitrator and, in the case of a sole or third
arbitrator, shall, in the case of an international arbitration, take into
account as well the advisability of appointing an arbitrator of a nationality other than those of the parties.
~

In an international arbitration where

!!l

the place of the arbitration has not been agreed. or
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nu

the parties have agreed to an arbitration with two, or fODr or
more, arbitrators.

and no procednre for the appointment of arbitrators has been agreed
upon. the High Court may, upon request of a party, appoint the requisite number of arbitrators, having due regard to the matters referred to
in paragraph (S).
321 It is important to note that only article 11(2) is likely to be of
relevance in domestic arbitrations. Clause 1 of Schedule 2 provides
for a procedure which is deemed to have been agreed to by the parties
under article 11 (either para (2) or para (4), as applicable) in the
absence of any express agreement to the contrary. The procedure
under clause 1, unlike that under article 11, allows for a non-defaulting party to appoint the arbitral tribunal without the assistance of the
court (although the defaulting party may subsequently challenge such
a default appointment). See commentary on that clause.
322 In para (5) the reference to the advisability of appointing an
arbitrator of a nationality other than those of the parties has been
applied only to an international arbitration. It would be incongruous
in the case of domestic arbitration.
323 The new article 11(6) would avoid two gaps in the appointment
procedure for international arbitrations which have been recognised
by a number of commentators on the Model Law. The first deals with
the position where the place of the arbitration has not been agreed
and thus article 1(2) would ordinarily deprive a court of jurisdiction
under article 11. The second flows from the fact that the default
procedures outlined in article 11(3) contemplate an arbitration with
three arbitrators or one arbitrator but no other number of arbitrators.
The reference to the "requisite" number of arbitrators is intended to
cover either a specifically agreed number under article 1O( 1) or the
default number under article 10(2).

12 Grounds for challenge

-

-

(1) [Wlrell) A person who is approached in connection with [his) that
person's possible appointment as an arbitrator [he) shall disclose any
circumstances likely to give rise to justifiable doubts as to [his) !I!!!
person's impartiality or independence. An arbitrator, from the time of
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(his) appointment and throughout the arbitral proceedings, shall with-

out delay disclose any such circumstances to the parties unless they
have already been informed of them by (him) that arbitrator.
(2) An arbitrator may be challenged only if circumstances exist that
give rise to justifiable doubts as to (his) that arbitrator's impartiality or
independence, or if (he) that arbitrator does not possess qualifications
agreed to by the parties. A party may challenge an arbitrator
appointed by (him) that party, or in whose appointment [he) that party
has participated, only for reasons of which [he) that partY becomes
aware after the appointment has been made.
324 We have noted the recommendation in the Alberta ILRR
report that the reference in article 12 to "justifiable doubts as to ...
impartiality or independence" be replaced with the phrase "a reasonable apprehension that [the arbitrator] is subject to bias", a form of
words often used in English and New Zealand administrative law
cases. However, we believe the language of article 12 to be clear and
that there is no substantial case for changing that language.
325 The legislation applying the Model Law to international arbitration in California goes into considerable detail about the "circumstances" which might be expected to be disclosed or be the basis for a
challenge under article 12. Section 1297.121 ofthe California legislation provides guidance, although we do not propose that it be
repeated in the draft Act; it refers to disclosure of
any information which might cause [the arbitrator's] impartiality to be questioned including, but not limited to, any of the
following instances:
(a) The person has a personal bias or prejudice concerning
a party, or personal knowledge of disputed evidentiary
facts concerning the proceeding.
(b) The person served as a lawyer in the matter in controversy, or the person is or has been associated with
another who has participated in the matter during such
association, or he or she has been a material witness
concerning it.

(c) The person served as an arbitrator or conciliator in
another proceeding involving one or more of the parties
to the proceeding.
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(d) The person, individually or as a fiduciary, or such person's spouse or minor child residing in such person's
household, has a financial interest in the subject matter
in controversy or in a party to the proceeding, or any
other interest that could be substantially affected by the
outcome of the proceeding.
(e) The person, his or her spouse, or a person within the
third degree of relationship to either of them, or the
spouse of such a person meets any of the following
conditions:
(i) The person is or has been a party to the proceeding, or an officer, director, or trustee of a party.
(ii) The person is acting or has acted as a lawyer in the

proceeding.
(iii) The person is known to have an interest that could
be substantially affected by the outcome of the
proceeding.
(iv) The person is likely to be a material witness in the
proceeding.
(t) The person has a close personal or professional relation-

ship with a person who meets any of the following
conditions:
(i) The person is or has been a party to the proceeding, or an officer, director, or trustee of a party.
(ii) The person is acting or has acted as a lawyer or
representative in the proceeding.
(iii) The person is or expects to be nominated as an
arbitrator or conciliator in the proceedings.
(iv) The person is known to have an interest that could
be substantially affected by the outcome of the
proceeding.
(v) The person is likely to be a material witness in the
proceeding.
326 It has been suggested that the reference to "qualifications
agreed to by the parties" in article 12(2) could extend to those
impliedly agreed, including competence and diligence. If that argument is correct, then article 12(2) could have a much wider scope
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than is suggested by an initial reading, and would reinforce the comment in the Mustill Committee Report, in relation to articles 12 and
13, that
a formal procedure for challenging the arbitrator would be an
open invitation to delaying tactics by the respondent, of a kind
which English arbitration has so far succeeded in avoiding.
[(1990) 6 Arbitration International, 3, 28]
327 We believe that the general thrust of the Model Law, and of the
draft Act, is inconsistent with an expansive interpretation of the
scope for challenges under article 12, and that New Zealand courts
would take a properly cautious approach to arguments such as that
noted in the previous paragraph.
13

Challenge procedure

(1) The parties are free to agree on a procedure for challenging an
arbitrator, subject to the provisions of paragraph (3) (of this article].
(2) Failing such agreement, a party who intends to challenge an arbitrator shall, within fifteen days after becoming aware of the constitution of the arbitral tribunal or after becoming aware of any
circumstance referred to in article 12(2), send a written statement of
the reasons for the challenge to the arbitral tribunal. Unless the challenged arbitrator withdraws from (his) office or the other party agrees
to the challenge, the arbitral tribunal shall decide on the challenge.
(3) If a challenge under any procedure agreed upon by the parties or
under the procedure of paragraph (2) (of this article] is not successful,
the challenging party may request, within thirty days after having
received notice of the decision rejecting the challenge, the (court or
other authority specified in article 6] High Court to decide on the
challenge, which decision shall be subject to no appeal; while such a
request is pending, the arbitral tribunal, including the challenged arbitrator, may continue the arbitral proceedings and make an award.
328 Although we received at least one submission which suggested
that the 15 day time limit for commencing a challenge under article
13(2) was too short, we note that this period has been adopted in all
other jurisdictions where the Model Law has been followed, believe
that it is consistent with the general thrust of the Model Law and the
draft Act, and do not recommend that it be changed.
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14 Failure or impossibility to act
If an arbitrator becomes de jure or de facto (in law or in fact)
unable to perform [his) the functions of that office or for other reasons
fails to act without und;;'delay, [his) that arbitra'tor's mandate terminates [if he withdraws from his office) on withdrawal from office or if
the parties agree on the termination. Othe~se, if a controversy
remains concerning any of those grounds, any party may request the
[court or other authority specijkd in article 6J High Court to decide on
the termination of the mandate, which decision shall be subject to no
appeal.

(1)

(2) If, under this article or article 13(2), an arbitrator withdraws from
[his) office or a party agrees to the termination of the mandate of an
arbitrator, this does not imply acceptance of the validity of any ground
referred to in this article or article 12(2).
329 In accordance with a drafting preference for the English
language rather than any other, we have added English equivalents to
the terms "de jure" and "de facto". A similar approach is taken in
relation to articles 16(1) and 28(3).
330 The Alberta ILRR report includes considerably more detailed
provisions on the matters covered by article 14, including unqualified
rights of resignation and removal by agreement of the parties, and
wider grounds for removal by a court. Nevertheless, we are also
aware that article 14 has been generally adopted without significant
modification, believe that it will be used and interpreted in a workable manner in practice, and thus make no recommendation for substantive changes to its terms.
15 Appointment of substitute arbitrator

ill

Where the mandate of an arbitrator terminates under article 13 or
14 or because of [his) withdrawal from office for any other reason or
because of the revocation of [his) that arbitrator's mandate by agreement of the parties or in any other case of termination of [his) !!!!!
mandate, a substitute arbitrator shall be appointed according to the
rules that were applicable to the appointment of the arbitrator being
replaced.
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W

Unless otherwise agreed by the parties,

!!l

where the sole or the presiding arbitrator is replaced. any
hearings previously held shall be repeated. and

!!!l

where an arbitrator. other than a sole or a presiding arbitrator is replaced, any hearings previously held may be
repeated at the discretion of the arbitral tribunal.

ill

Unless otherwise agreed by the parties. an order or ruling of the
arbitral tribunal made prior to the replacement of an arbitrator under
this article is not invalid solely because there has been a change in the
composition of the arbitral tribunal.
331 We recommend that article 15 of the Model Law be supplemented by the addition of two further paragraphs which appear in
the British Columbia and California legislation adopting the Model
Law. The new article 15(2)(b) will go a substantial way towards
providing a solution to the problem, referred to in the Mustill Committee report and elsewhere, of repeated resignations designed to
obstruct the arbitral proceedings. Both articles 15(2) and (3) provide
explicit and commonsense guidance on practical issues which arise
where there is a replacement of an arbitrator after hearings have
commenced. The concept of a "presiding arbitrator" appears in
article 29.
332 Another issue which is expressly dealt with in the Alberta ILRR
report is whether substitution of an arbitrator is possible where the
original arbitration agreement named a specific arbitrator: s 15(5) of
the draft contained in that report provides that the substitution provisions do not apply in those circumstances. But Holtzmann and
Neuhaus, 465-6, indicate that that is also the position under article
15(1).

CHAPTER IV-JURISDICTION OF ARBITRAL TRIBUNAL
16 Competence of arbitral tribunal to rule on its jurisdiction
(1) The arbitral tribunal may rule on its own jurisdiction, including
any objections with respect to the existence or validity of the arbitration agreement. For that purpose, an arbitration clause which forms
part of a contract shall be treated as an agreement independent of the
other terms of the contract. A decision by the arbitral tribunal that the
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contract is null and void shall not entail ipso jure (necessarilY) the
invalidity of the arbitration clause.
(2) A plea that the arbitral tribunal does not have jurisdiction shall be
raised not later than the submission of the statement of defence. A
party is not precluded from raising such a plea by the fact that (he] !!!!!
I!!!:!I has appointed, or participated in the appointment of, an arbitrator. A plea that the arbitral tribunal is exceeding the scope of its
authority shall be raised as soon as the matter alleged to be beyond the
scope of its authority is raised during the arbitral proceedings. The
arbitral tribunal may, in either case, admit a later plea if it considers
the delay justified.
(3) The arbitral tribunal may rule on a plea referred to in paragraph
(2) (of this article] either as a preliminary question or in an award on
the merits. If the arbitral tribunal rules on such a plea as a preliminary
question, (that it has jurisdictioll] any party may request, within thirty
days after having received notice of that ruling, the (court specijid ill
article 6] High Court to decide the matter, which decision shall be
subject to no appeal; while such a request is pending, the arbitral
tribunal may continue the arbitral proceedings and make an award.
333 Article 16(1) gives effect to the principle that an arbitral tribunal can determine its jurisdiction, and thus involves a major change
from existing English and New Zealand law. As with certain other of
the articles of Schedule 1, we recommend the addition of an English
language equivalent of the phrase ipso jure.
334 The Mustill Committee report noted that article 16 puts the
separate status of an arbitration agreement within a contract beyond
doubt and thus represents a change to English (and New Zealand)
law:
While English courts treat the arbitration clause as a wholly
severable agreement for certain purposes, the concept of the
separability of the arbitration clause is. not fully accepted by
the English courts. The orthodox view is that disputes as to
whether the contract containing an arbitration clause was void
ab initio fall outside the scope of the arbitration clause. [( 1990)
6 Arbitration International, 55]
335 Article 16(2) contemplates that an arbitral tribunal faced with
jurisdictional objections may do any of the following things:
(a) give a preliminary ruling that it has jurisdiction;
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(b) give a preliminary ruling that it does not have
jurisdiction;
(c) give a preliminary ruling that it is exceeding the scope
of its authority;
(d) give a preliminary ruling that it is not exceeding the
scope of its authority; or
(e) defer making any ruling until making an award on the
merits.
A number of commentators on the Model Law have noted that article
16(3) enables an agrieved party to take only the first of those to court.
We agree with the view expressed in the Dervaird Committee report
that such access to the court should extend to any preliminary ruling
on a jurisdictional question, and have recommended the amendment
of article 16(3) in the same way as was done in the Scottish legislation
(and in the ULCC draft, section 17(8». However, we do not agree
with the further view expressed by the Dervaird Committee (but not
reflected in the Scottish legislation) that a decision by an arbitral
tribunal to defer a jurisdictional ruling should be the subject of access
to the court. An arbitral tribunal can use the power to defer a ruling
where the jurisdictional objections appear frivolous or dilatory or are
difficult to separate from the merits of the case: see Holtzmann and
Neuhaus, 486.
336 The jurisdiction of an arbitral tribunal may also be the subject
of court proceedings under article 8 in connection with an application for a stay of court proceedings, and in the provisions relating to
setting aside (article 34) and enforcement (article 36).
17 Power of arbitraI tribunal to order interim measures

ill

Unless otherwise agreed by the parties, the arbitral tribunal may,
at the request of a party, order any party to take such interim measure
of protection as the arbitral tribunal may consider necessary in respect
of the subject-matter of the dispute. The arbitral tribunal may require
any party to provide appropriate security in connection with such
measure.

ill

Unless otherwise agreed by the parties, articles 35 and 36 apply to
orders made by an arbitral tribunal under article 17 as if a reference in
those articles to an award were a reference to such an order.
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337 A number of commentaries on the Model Law have noted that
in its unmodified form it does not make clear what power of enforcement is available in respect of orders made by an arbitral tribunal
under article 17. Accordingly, following precedents set by legislation
in Scotland and in Australia, we recommend the addition of a new
article 17(2), the language of which is taken from s 23 of the IAA
(Aust).
338 As noted in the UNCITRAL report (see Appendix D), the
scope of any interim measure of protection available under article 17
is limited to the subject matter of the dispute, and is narrower than
that under article 9.

CHAPTER V-CONDUCT OF ARBITRAL PROCEEDINGS
18 Equal treatment of parties
The parties shall be treated with equality and each party shall be given
a full opportunity of presenting Ihis] that party's case.
339 Article 18 is the cornerstone ofthe procedural provisions ofthe
Model Law and is designed to apply irrespective of any agreement to
the contrary between parties to an arbitration. The focus on the
ability of the parties to present their case is reflected in articles 34
and 36 where inability to present the case is a ground for setting aside
or non-enforcement of an award. On the other hand, article 18 refers
to a "opportunity" which connotes an absence of constraint and, as
discussed by Holtzmann and Neuhaus, at page 551-2, must be read
reasonably and in the context of the procedural framework created by
the other provisions of Chapter V of the Model Law.

340 The Alberta ILRR report (1988) recommended an express reference to an opportunity to respond to the case presented by other
parties, and this is also reflected in s 19(2) of the ULCC draft. We
believe that the opportunity to respond to another party's case is
implicit in the idea of "presenting" a case and, accordingly, do not
recommend any substantive change to the language of article 18.
341 It is important to appreciate that neither the Model Law as a
whole, nor article 18 in particular, insists upon a highly formal arbitral procedure. If the issue is a narrow or specialist one, as in the
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quality of commodity shipments where the "look and sniff" expert
arbitration is appropriate, article 18 does not stand in the way.
19 Determination of rules of procedure
(1) Subject to the provisions of this (Law) Schedule, the parties are
free to agree on the procedure to be followed by the arbitral tribunal in
conducting the proceedings.
(2) Failing such agreement, the arbitral tribunal may, subject to the
provisions of this (Law) Schedule. conduct the arbitration in such manner as it considers appropriate. The power conferred upon the arbitral
tribunal includes the power to determine the admissibility, relevance,
materiality and weight of any evidence.

m Every witness siving evidence, and every counsel or expert or
other person appearing before an arbitral tribunal. shall have the same
privileges and immunities as witnesses and counsel in proceedings
before a court.
342 As may be seen from the Analytical Commentary (Appendix
D), article 18 was initially a third paragraph in what is now article 19
of the Model Law. That legislative history makes it clear that the
phrase "subject to the provisions of this Law" makes article 19( 1)
and (2) subject to the overriding principles set out in article 18.
343 The succinctness of the terms of article 19(2) may trouble lawyers and others used to more detailed procedural codes. For that
reason, and for the avoidance of doubt, we propose that more
detailed provisions appear in Schedule 2, see clause 3.
344 We have also proposed the addition to article 19 of one further
rule of law within which the arbitral tribunal must operate. The new
para (3) safeguards the privileges and immunities both of witnesses
(including the parties) and those who appear before the arbitral tribunal in a representative capacity. The wording of the provision follows that ofs 6 of the Commissions of Inquiry Act 1908 (as inserted
by s 4 of the Commissions ofInquiry Amendment Act 1980). In part,
it reflects s 9 of the Arbitration Act 1908 under which parties to an
arbitration agreement may sue out an order of subpoena, subject to
the safeguard that "no person shall be compelled under any such writ
to produce any document which he could not be compelled to produce on the trial of an action".
.
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345 The addition of the proposed paragraph (3) appears to be in
keeping with the spirit of the Model Law. Article 27 recognises the
right of an arbitral tribunal, or a party with the consent of the tribunal, to seek the assistance of the court in taking evidence. We considered including the new paragraph (3) in article 27, but that would
have meant that it did not apply to a witness who appears voluntarily
before the arbitral tribunal, but then claims privilege.
346 There is already a hint in article 25 that such a claim would be
recognised, at least if made by a party. The introductory words
indicate that the default of a party in failing to appear or to produce
documentary evidence will be excused if "sufficient cause" is shown.
The UNCITRAL commentaries indicate that these words were
thOUght of primarily as excusing justified delay; but they would also
let in a finding by the tribunal that the failure is excused by reason of
privilege. Paragraph (3) of article 19 makes it explicit that the tribunal is required to recognise such a claim in that or any other context.
347 In its application to counsel or any other person who appears
before the arbitral tribunal on behalf of a party, the new article 19(3)
links up with our proposed new para (4) in article 24.
348 Holtzmann and Neuhaus, 568, discussed the absence of any
express reference, which might have been expected to be in article 19,
to the burden of proof, and the reasons for that omission:
[UNCITRAL] noted that it was "a generally recognised principle" that the reliance by a party on a fact required the party to
prove that fact, but it felt that such a provision might interfere
with the choice of substantive law under Article 28 and the
broad freedom and conduct of the arbitration granted by
Article 19.
20 Place of arbitration
(1) The parties are free to agree on the place of arbitration. Failing
such agreement, the place of arbitration shall be determined by the
arbitral tribunal having regard to the circumstances of the case, including the convenience of the parties.
(2) Notwithstanding the provisions of paragraph (1) [of this article),
the arbitral tribunal may, unless otherwise agreed by the parties, meet
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at any place it co~iders appropriate for consultation among its members, for hearing ~tnesses, experts or the parties, or for inspection of
goods, other property or documents.
349 Under the the Model Law, the application of most of its provisions to international arbitrations depends on the place of arbitration
(ie, the country in ~hich the arbitration is conducted). Section 6(1)
of the Act retains tlitis link, and uses it it as the basis for applying the
provisions of the Model Law to domestic arbitration. Our proposed
article 11(6) fills a possible gap, where the parties have still to agree
on, or the tribunal has still to determine, the place of arbitration. The
place of arbitration lis also deemed to be the place where the award is
made: see article 3i(3).
350 In the contex~ of domestic arbitrations, article 20 merely provides sensible pro~sions about the location of hearings and other
steps in the arbitration, illustrating one of the potential advantages of
arbitration over liti~tion.
21 Commencemen. of arbitral proceedings
Unless otherwise ap-eed by the parties, the arbitral proceedings in
respect of a parti~ dispute commence on the date on which a
request for that dispUte to be referred to arbitration is received by the
respondent.
351 The date of c<>mmencement of arbitral proceedings is relevant
for the purposes ott national limitation statutes and certain other
provisions in the M~el Law. Our proposals for amendments to the
Limitation Act 195~ are set out in Schedule 4 and discussed in the
commentary on that Schedule. Within the Model Law, the concept
of commencement i$ expressly relevant to article 8(2) and is implicit
in article 30(1) whith refers to settlement "during" (ie, after commencement of) arbi~ proceedings.
352 The Alberta ~itration Act 1991 and s 23(2) of the ULCC
draft add to the eqUivalent of article 21 a further paragraph which
reads:
The arbitral tIjibunal may exercise its powers when every member has accepted appointment.
We have consideredl whether such a provision should be added for
the purposes of the draft Act we recommend, but believe that the
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concept made explicit in that paragraph is clearly implicit in the
terms and structure of the Model Law.
22 Language
The parties are free to agree on the language or languages to be
used in the arbitral proceedings. Failing such agreement, the arbitral
tribunal shall determine the language or languages to be used in the
proceedings. This agreement or determination, unless otherwise specified, shall apply to any written statement by a party, any hearing and
any award, decision or other communication by the arbitral tribunal.

(1)

(2) The arbitral tribunal may order that any documentary evidence
shall be accompanied by a translation into the language or languages
agreed upon by the parties or determined by the arbitral tribunal.
353 Although article 22 has most obvious relevance for international arbitrations where the parties are from countries with different
languages, this provision also illustrates the advantages of arbitration
as a method of dispute resolution in domestic arbitrations where the
parties do not use English as a first language.
354 Although the necessity to translate written documents and oral
hearings may involve time and costs beyond the norm, this must be
seen in the context of the equality of treatment prescribed by article
18.
23

Statements of claim and defence

Within the period of time agreed by the parties or determined by
the arbitral tribunal, the claimant shall state the facts supporting [his]
!!!£ claim, the points at issue and the relief or remedy sought, and the
respondent shall state [his) !!!£ defence in respect of these particulars,
unless the parties have otherwise agreed as to the required elements of
such statements. The parties may submit with their statements all
documents they consider to be relevant or may add a reference to the
documents or other evidence they will submit.
(1)

(2) Unless otherwise agreed by the parties, either party may amend
or supplement [his] the claim or defence during the course of the
arbitral proceedings, unless the arbitral tribunal considers it inappropriate to allow such amendment having regard to the delay in making
it.
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355 Although a first reading of article 23(1) may suggest that it has
as its model a formalistic adversarial proceeding, it is important to
note the scope for the parties to agree to much more informal
arrangements. This informality extends to dispensing with a requirement for written statements of claim and defence. Holtzmann and
Neuhaus, 648, note that the legislative history of article 23(1)
included a change to the last sentence whereby the phrase "annexed
to", in respect of documents accompanying statements of claim or
defence, was changed to "submit with".
356 Article 23(2) does not permit amendments to claims which
extend the dispute beyond that agreed to be referred to arbitration.
24 Hearings and written proceedings
(1) Subject to any contrary agreement by the parties, the arbitral
tribunal shall decide whether to hold oral hearings for the presentation
of evidence or for oral argument, or whether the proceedings shall be
conducted on the basis of documents and other materials. However,
unless the parties have agreed that no hearings shall be held, the
arbitral tribunal shall hold such hearings at an appropriate stage of the
proceedings, if so requested by a party.

(2) The parties shall be given sufficient advance notice of any hearing
and of any meeting of the arbitral tribunal for the purposes of inspection of goods, other property or documents.
(3) All statements, documents or other information supplied to the
arbitral tribunal by one party shall be communicated to the other party.
Also any expert report or evidentiary document on which the arbitral
tribunal may rely in making its decision shall be communicated to the
parties.
~

At any hearing or any meeting of the arbitral tribunal of which
notice is required to be given under paragraph (2). or in any proceedings conducted on the basis of documents or other materials. the parties may appear or act in person or may be represented by any other
person of their choice.

357 The essential features of article 24(1) are that the parties can
agree that there shall or shall not be oral hearings, and that in the
absence of any such agreement it is a question for the arbitral tribunal subject to the right of any party to request an oral hearing "at an
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appropriate stage of the proceedings". The reference to "appropriate
stage" enables an arbitral tribunal to decline a belated and disruptive
request for an oral hearing.
358 The legislation adopting the Model Law in British Columbia
and in California includes a provision to the effect that, subject to the
agreement of the parties, arbitral proceedings are to be held in camera. On the basis that this is the traditional practice in arbitration
proceedings in New Zealand, is often an explicit term of an arbitration agreement, and in some situations may be an implied term of an
arbitration agreement, we do not recommend any substantive alteration or addition to article 24.
359 The Hong Kong legislation deals with a separate but related
matter, the confidentiality of court proceedings involving arbitrations. Sections 20 and 2E, added in 1989 and reflecting the Hong
Kong Law Reform Commission report, are as follows:
2D Proceedings under this Ordinance in the Court or Court of
Appeal shall on the application of any party to the proceedings be heard otherwise than in open court.
2E (1) This section applies to proceedings under this Ordinance in the Court or Court of Appeal heard otherwise
than in open court.
(2) A court in which proceedings to which this section
applies are being heard shall, on the application of any
party to the proceedings, give directions as to what information, if any, relating to the proceedings may be
published.
(3) A court shall not give a direction under subsection (2)
permitting information to be published unless
(a) all parties to the proceedings agree that such information may be published; or
(b) the court is satisfied that the information, if published in accordance with such directions as it may
give, would not reveal any matter, including the identity of any party to the proceedings, that any party to
the proceedings reasonably wishes to remain
confidential.
(4) Notwithstanding subs (3), where a court gives a judgment in respect of proceedings to which this section
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applies and considers that judgment to be of major legal
interest, it shall direct that reports of the judgment may be
published in law reports and professional publications but,
if any party to the proceedings reasonably wishes to conceal any matter, including the fact that he was such a
party, the court shall
(a) give directions as to the action that shall be taken to
conceal that matter in those reports; and
(b) if it considers that a report published in accordance

with directions given under paragraph (a) would be
likely to reveal that matter, direct that no report shall
be published until after the end of such period, not
exceeding 10 years, as it considers appropriate.
360 We are sympathetic to the underlying argument that parties
may in part choose to arbitrate rather than litigate because of the
confidentiality it affords. We are also mindful of the traditional reasons for open courts and public decisions; and we are of the view that
this issue is one which extends to much commercial litigation. We
have concluded that the issue should be resolved in that wider context and, accordingly, have not recommended provisions similar to ss
2D... and 2E of the Hong Kong Ordinance. We recommend that examination of the wider question take place at an early date.
361 We propose the addition of a new para (4) confirming the right
of the parties to act in person for the purposes of an arbitral proceeding or to be represented by a person of their choice. The Model Law
does not deal with the question of advocacy and representation in
arbitrations. The reasons for this were summarised by Holtzmann
and Neuhaus:
The topic of representation and assistance in arbitral proceedings was discussed only briefly at the outset of the drafting of
the Model Law. The Secretariat noted that a number of
national laws contain provisions on the subject, dealing, for
example, with whether and by whom a party may be represented or assisted or with whether advance notice of the persons representing or assisting a party must be given. It
doubted, however, that there was any "real need" to address
the matter. Divergent opinions were expressed on the subject
in the Working Group but the prevailing view was that the
Model Law did not need to address the topic. There was
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general agreement that parties had the right to be represented
or assisted by persons of their choice, but this view appeared
to be widely recognized and thus not seriously in need of
efforts towards unification. [1121]
362 In Australia the topic of legal representation in arbitrations has
been contentious with the UCAA (Aust) initially permitting legal
representation only with the leave of the arbitrator, although this will
be significantly relaxed by amendments introduced into state legislatures in 1990. In international arbitrations, the parties will often
prefer to be represented by a lawyer from their home jurisdiction. An
express right to such representation, avoiding any difficulties with
local statutory regulation of law practitioners, was incorporated in
British Columbia and Hong Kong legislation, and followed in s 29 of
the IAA (Aust). We do not consider that the Law Practitioners Act
1982 creates similar difficulties, and have not recommended a similar
provision.
25 Default of a party
Unless otherwise agreed by the parties, if, without showing sufficient
cause,
(a) the claimant fails to communicate [his) ~ statement of
claim in accordance with article 23(1), the arbitral tribunal
shall terminate the proceedings;
(b) the·respondent fails to communicate [his) ~ statement of
defence in accordance with article 23(1), the arbitral tribunal shall continue the proceedings without treating such
failure in itself as an admission of the claimant's
allegations;

(c) any party fails to appear at a hearing or to produce documentary evidence, the arbitral tribunal may continue the
proceedings and make the award on the evidence before it;

!!U

the claimant fails to prosecute the claim, the arbitral tribunal may make an award dismissing the claim or give directions. with or without conditions. for the speedY
determination of the claim.

363 ' In article 2S and also article 32 there is reference to the "termination" of arbitral proceedings and also the making of an award.
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While the making of an award would mean that the arbitration agreement is spent, that is not the consequence of terminating the particular arbitral proceedings-ie, the underlying claims remain and, subject
to questions oflimitation defences, new arbitral proceedings could be
commenced.
364 A topic which has received a great deal of attention in recent
writing on arbitration, particularly in the English context, has been
that of present difficulties in terminating stale arbitral proceedings
which the plaintiff or claimant has failed to pursue with any degree of
diligence. Article 25 does not deal with this situation unless the
claimant's failures include non-communication of the statement of
claim. It is for that reason that the Alberta ILRR and the ULCC
drafts include additional and explicit provisions dealing with that
situation. There is a helpful discussion of the reasons for this in the
Alberta ILRR report at pages 93-4:
In Food Corporation of India v Antclizo Shipping Corporation
[1988] 1 WLR 603, Lord Goff, speaking with the concurrence
of most of the members of the Appeals Committee of the
House of Lords, noted that, under English law, an arbitrator
has no power to strike out a claim for want of prosecution. He
went on to associate himself with concerns expressed by the
Court of Appeal and felt generally in the City of London about
the law as it stands with regard to arbitrations which have been
allowed to go to sleep for many years, and suggested that the
sooner corrective legislation is passed, the better. Presumably
the same legal situation obtains in Alberta, as the present Arbitration Act confers no power to dismiss for want of
prosecution.
The enactment of Model Law article 25(a) would go some way
towards meeting the problem, but not all the way: it provides
for termination of proceedings for the claimant's failure to
deliver a statement of his case, but it would not permit dismissal for failure to proceed thereafter. Article 25(c) would also
be helpful, as it permits an arbitral tribunal to proceed on the
evidence before it if a party fails to appear, but that requires a
hearing at which the other party would have to appear and
give evidence, which seems to be an unnecessary step if a
claimant does nothing to advance a claim, and it is a step
which is not required in a court action.
189

We think that a thoroughgoing power to dismiss for want of
prosecution should be available. In court proceedings, it is not
a power which is frequently used, but it is sometimes useful in
itself and it is more often useful to have it in the background.
We have accordingly adapted Rule 244 of the Alberta Rules of
Court as s 25(2) of the draft Act.
The Law Commission agrees, and recommends the addition to article
25 ofa new para (d) based on s 27(4) of the Uniform Law Conference
of Canada draft. We consider that it is appropriate for the arbitral
tribunal to have the power to strike out for want of prosecution rather
than the court although it is the latter which is given that power
under s 46 of the UCAA (Aust).
26 Expert appointed by arbitral tribnnal
(1) Unless otherwise agreed by the parties, the arbitral tribnnal

<a) may appoint one or more experts to report to it on specific
issues to be determined by the arbitral tribunal;
(b) may require a party to give the expert any relevant informa-

tion or to produce, or to provide access to, any relevant
documents, goods or other property for [hi,) the expert's
inspection.
(2) Unless otherwise agreed by the parties, if a party so requests or if
the arbitral tribunal considers it necessary, the expert shall, after delivery of [hi,) ! written or oral report, participate in a hearing where the
parties have the opportunity to put questions [to him) and to present
expert witnesses in order to testify on the points at issue.
365 Article 26 is essentially self-explanatory but it should be noted
that it represents a significant departure from English and New
Zealand law, although reflecting the law and practice in civil law
jurisdictions, in permitting an arbitral tribunal to appoint its own
expert, rather than relying on the parties to bring out expert evidence
as part of the presentation of their respective cases. The expert may
be a lawyer in cases where a lay arbitral tribunal seeks legal advice on
some aspect of the proceedings.
366 The Mustill Committee report considered the benefits of article
26 "debatable":
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The power to appoint an expert, while leaving the parties free
to question that expert and to present their own expert evidence, may be of some benefit where, as is more often the case
abroad than in England, the tribunal consists entirely of lawyers. But there are risks of confusion, delay and extra expense
involved in such a measure. [(1990) 6 Arbitration International at 27]
We do not consider these concerns sufficient to depart from the
Model Law, and note that the appointment of an expert to assist the
decision-maker is possible in some forms of litigation, for example,
under the Patents Act 1953 and related provisions ofthe High Court
Rules.
27 Court assistance in taking evidence

ill

The arbitral tribunal or a party with the approval of the arbitral
tribunal may request from [a competent court of this State) the court
assistance in taking evidence. The court may execute the request
within its competence and according to its rules on taking evidence.

W

For the purposes of parasraph (1),

!!l

the High Court may make an order of subpoena or a District
Court may issue a witness summons to compel the attendance of a witness before an arbitral tribunal to give evidence
or produce documents;

W

the High Court or a District Court may order any witness to
submit to examination on oath or affirmation before the
arbitral tribunal, or before an officer of the court or any
other person for the use of the arbitral tribunal;

!£l

the High Court or a District Court shall have, for the purpose of the arbitral proceedings, the same power as it has
for the purpose of proceedings before that court to make an
order for

ill
ilil
(iii)

the discovery of documents and interrogatories;
the issue of a commission or request for the taking of
evidence out of the jurisdiction;
the detention, preservation or inspection of any property or thing which is in issue in the arbitral proceedings and authorizing for any of those purposes any
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person to enter upon any land or building in the possession of a partY. or authorizing any sample to be
taken or any observation to be made or experiment to
be tried which may be necessary or expedient for the
purpose of obtaining full information or evidence.
367 The limiting of the scope of article 27 to "taking evidence"
reflects the concerns which were most relevant in drafting rules to
apply to international arbitrations throughout the world. Holtzmann
and Neuhaus identify those concerns as integration with existing
court procedures, the possibility of abuse, and the lack of availability
of court assistance in some countries: 734. The limited scope of
article 27 is also reflected in the requirement for the arbitral tribunal
to request or approve a request for court assistance.
368 In the Scottish legislation adopting the Model Law for international arbitration, the references to "taking evidence" have been
extended to "recovering documents" in both sentences of the article.
This appears to go further than the recommendations of the Dervaird
Committee report which considered
that a reference to assistance in taking evidence would include
the power of the court to order recovery of documents in
appropriate cases. [Para 3.27]
We agree with that view.
369 The second sentence, however, in authorising a court to execute
a request for assistance in taking evidence "within its competence
and according to its rules on taking evidence", presupposes that there
will, or may be, local law authorising the courts to give the assistance
requested. As we intend the draft Act to be a comprehensive statement of New Zealand law relating to arbitration (other than arbitrations governed by special statutory provisions), it is important to set
out, for international as well as domestic arbitrations, the powers of
the New Zealand courts to respond to a request under what will
become article 27(1). We have done this in a new para (2).
370 The introductory words of para (2) make it clear that the High
Court or a District Court will be entitled to exercise a power conferred on it only in response to, and within the ambit of, a request
under para (1). The reference in para (1) to the execution of a request
by a court "according to its rules on taking evidence" lets in not only
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a claim of privilege under the proposed new article 19(3), but also any
other relevant requirement.
371 Paragraph (2)(a) authorises the High Court to make an order of
subpoena and the District Court to issue a witness summons for the
purpose of compelling the attendance of a witness before an arbitral
tribunal to give evidence or to produce documents. This provision
corresponds, in part, to s 19(1) of the Arbitration Act 1908.
372 Section 19(2) of that Act made provision for the High Court to
order a prisoner to be brought up for examination before an arbitrator and provided that such an order should operate as a writ of
habeas corpus ad testificandum. The power to issue that writ in New
Zealand came to an end when the Imperial Laws Application Act
1988 was enacted, and did not keep in force the Habeas Corpus Act
1804 (UK). But s 26 of the Penal Institutions Act 1954 allows any
Court, Judge or Registrar to order the Superintendent of a penal
institution to arrange for the attendance of an inmate for judicial
purposes. The term "judicial purposes" is defined in s 26(5) as
including attendance, whether as a party or as a witness,
(b) before any tribunal constituted by or under any enact-

ment; or
(c) at any meeting or examination convened or conducted
under the authority of any enactment.
It would seem that, while Schedule 1 recognises arbitral tribunals
and, in article 24( 1), sets out their duties in relation to the holding of
oral hearings, this is not sufficient to bring arbitral tribunals, or hearings before such tribunals, within paras (b) or (c). We therefore
recommend the addition to s 26(5) of a new para (d) referring
expressly to an arbitral tribunal. See s 13(2) and Schedule 4.
373 Paragraph (2) (b) authorises the High Court or a District Court
to order a witness to submit to examination on oath or affirmation
either by the tribunal or by an officer of the court or other person for
the use of the tribunal. It reflects part of clause (4) in the First
Schedule to the Arbitration Amendment Act 1938, and also clauses
(6) and (7) of the Second Schedule to the Arbitration Act 1908. The
reason for the paragraph, to the extent that it goes beyond the powers
conferred by para (2)(a), are as follows.
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374 Under the Oaths and Declarations Act 1957, no person may
administer an oath or affirmation unless authorised by law. Under
s 14 of that Act
all Courts and all persons acting judicially are empowered to
administer an oath to all such witnesses as are lawfully called
or voluntarily come before them respectively or to take the
affirmation of any such witness instead of an oath.
Section 2 defines "person acting judicially" as "any person having in
New Zealand by law or by consent of parties authority to hear,
receive, and examine evidence". It follows that an arbitral tribunal
may administer an oath or affirmation to a witness, for the purposes
of international or domestic arbitration, and whether the authority of
the tribunal to hear evidence is conferred by the agreement of the
parties or "by law" under article 19(2).
375 It is not so clear, however, that the authority to administer an
oath or affirmation necessarily imposes a duty on any person to
submit to examination on oath or affirmation. The Second Schedule
of the Arbitration Act 1908 imposed such a duty on both the parties
and the witnesses, but that Schedule implies certain terms in an
arbitration agreement, and it is hard to see how it could bind witnesses who are not parties. We have therefore decided to spell out
the power of the courts not only to order the taking of evidence on
oath or affirmation for the use of an arbitral tribunal, but also to
require a witness to submit to examination on oath or affirmation
before the arbitral tribunal itself.
376 Paragraph (2)(c) authorises each court to exercise, for the purpose of the arbitral proceeding, such ancillary powers as it may have
to do the things listed. Corresponding powers are at present conferred on the High Court for the purposes of arbitral proceedings by
s 10 and the First Schedule to the Arbitration Amendment Act 1938.
In view of the complete discretion in procedural matters conferred on
the parties and the tribunal by article 19, there is no need to repeat
the provision in s 10 that the courts's powers are without prejudice to
any power to make the orders specified that may be vested in an
arbitrator.
377 In the British Columbia and California legislation, two additional paragraphs have been added to article 27 dealing with the
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consolidation of two or more arbitral proceedings. Section 27(2) and
(3) of the 1986 British Columbia legislation reads as follows:
(2) Where the parties to 2 or more arbitration agreements have
agreed, in their respective arbitration agreements or otherwise,
to consolidate the arbitrations arising out of those arbitration
agreements, the Supreme Court may, on application by one party
with the consent of all the other parties to those arbitration
agreements, do one or more of the following:
(a) order the arbitrations to be consolidated on terms
the court considers just and necessary;
(b) where all the parties cannot agree on an arbitral
tribunal for the consolidated arbitration, appoint
an arbitral tribunal in accordance with s 11 (8);
(c) where all the parties cannot agree on any other
matter necessary to conduct the consolidated arbitration, make any other order it considers
necessary.
(3) Nothing in this section shall be construed as preventing the
parties to 2 or more arbitrations from agreeing to consolidate
those arbitrations and taking any steps that are necessary to
effect that consolidation.
378 As subs (3) recognises, the parties to separate arbitrations may
agree to consolidation and, in effect, enter into a new arbitration
agreement, although the identity of the arbitral tribunal may be a
matter on which agreement is not easily achieved. The purpose of s
27(2) is to give the court power to impose terms at the time of
consolidation, appoint an arbitral tribunal if there is no agreement,
and make other ancillary orders. In other words, s 27(2) is designed
to enable the courts to complete an incomplete agreement.
379 A background to and critique of s 27(2) and (3) was included in
a paper presented by Professor Robert Paterson of the University of
British Columbia to the Legal Research Foundation/Law Commission seminar held at the University of Auckland on 20 September
1989. It has been reprinted as Arbitration Law: "Perimeters and
Parameters" (1989), 27, 46:
Section 27(2) and (3) are not contained in the Model Law but
were based on s 6B of the Arbitration Ordinance of Hong
Kong. In its recent [1987] Report on the Adoption of the
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UNCITRAL Model Law of Arbitration, the Law Reform
Commission of Hong Kong recommended against a compulsory consolidation procedure on the ground that, inter alia, it
is more difficult in an international context to devise a workable procedure for consolidation, than in a domestic context
where the parties are usually all subject to the jurisdiction of
the local courts. The Hong Kong Report is critical of the
British Columbia Act for including a provision which operates
only by consent and therefore seems to not justify court intervention. While the judicial intervention provided for in s
27(2) may expedite the process of consolidation by specifying
the terms on which it is to occur, it is arguable that this has
been achieved at the high cost of risking the level of judicial
intervention in consolidation which has occurred in the
United States.
380 We have noted that the issue of consolidation in multi-party
disputes was considered by the UNCITRAL Working Group at an
early stage of the development of the Model Law but the Group took
the view that there was no real need to include a provision on consolidation. As we are proposing more detailed provisions on consolidation in Schedule 2 which would apply to domestic arbitrations on an
opt out basis, and to international arbitrations on an opt in basis, and
this will reflect the position in Australia, we do not recommend the
amendment of article 27 to follow the British Columbia legislation.

CHAPTER VI-MAKING OF AWARD AND TERMINATION
OF PROCEEDINGS
28 Rules applicable to substance of dispute
(l) The arbittal tribunal shall decide the dispute in accordance with
such rules of law as are chosen by the parties as applicable to the
substance of the dispute. Any designation of the law or legal system of
a given State shall be construed, unless otherwise expressed, as
directly referring to the substantive law of that State and not to its
conflict of laws rules.

(2) Failing any designation by the parties, the arbitral tribunal shall
apply the law determined by the conflict of laws rules which it considers applicable.
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(3) The arbitral tribunal shall decide ex uquo et bono or as amiable
compositeur (according to considerations of general justice and fairness) only if the parties have expressly authorised it to do so.
(4) In all cases, the arbitral tribunal shall decide in accordance with
the terms of (the) any contract and shall take into account (the) any
usages of the trade applicable to the transaction.

381 The existing law relating to arbitration requires an arbitrator to
decide a dispute in accordance with New Zealand law. Article 28
liberalises that proposition in two respects: first the parties are entitled to choose which "rules of law" they wish to apply to the substance of the dispute, although there are default provisions and this
freedom will be of limited relevance in most domestic arbitrations;
and, second, the parties may expressly authorise an arbitral tribunal
to decide otherwise than in strict accordance with the law under
article 28(3). The "rules of law" referred to in article 28(1) are not
limited to those of a single jurisdiction but would extend to, for
example, rules set out in an international convention, such as the
Vienna Convention on the International Sale of Goods, and even to
general rules recognised in international commerce, as approved in
Deutsche Schactba-und Tiefbohrgesellscha/t mbH v Shell International Petroleum [1990] 1 AC 295,312-316, CA, reversed in part but
not on this point; see also "General Principles of Law in International Commercial Arbitration" (1988) 101 Harvard Law Review
1816).
382 The provisions of the Model Law have little to say about the
range of remedies available to an arbitral tribunal. That generality
assumes that most remedies are available to an arbitral tribunal: an
award is "binding" under article 35(1) and enforcement can only be
refused, if the arbitration process has proceeded properly, on the
grounds of non-arbitrability or contravention of public policy under
article 36(1)(b). The Alberta ILRR draft and s 31(1) of the ULCC
draft statute would expressly refer to the power of an arbitral tribunal
to grant specific performance, injunctions and other equitable remedies. We believe that equitable rules and remedies are an integral
part of the law of New Zealand and thus available to an arbitral
tribunal if the law applicable to the substance of the dispute is that
of New Zealand. We take the same view of the remedial powers
given under the various contracts statutes. The scope of an arbitral
tribunal's powers will, however, be subject to the overlapping limits
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of arbitrability and public policy. See paras 224-234, and see also
Professor Grant Hammond in Arbitration Law: "Perimeters and
Parameters" (1989), at 101. However, for the avoidance of doubt, we
have included, as s 10 of the Act, a general statement that, within the
limits just mentioned, an arbitral tribunal may award any remedy or
relief that could have been ordered by the High Court if the dispute
had been the subject of civil proceedings in that court. See the commentary on that section (paras 252-261).
383 In article 28(3) we recommend the addition of an English
language equivalent to the Latin and French phrases used in the
Model Law.
384 As we recommend that Schedule 1 form the basis of all arbitrations, and not be limited to any narrower conception of "commercial" disputes, there may not be a contract or trade usage which is
relevant to the dispute, for example, if it relates to potential infringement of intellectual property rights, or to a claim which would
involve the law oftorts. On that basis, we have amended article 28(4)
to refer to "any" rather than "the" contract and trade usages. The
same amendment appears in s 33 of the ULCC draft.

29 Decision-making by panel of arbitrators
In arbitral proceedings with more than one arbitrator, any decision of
the arbitral tribunal shall be made, unless otherwise agreed by the
parties, by a majority of all its members. However, questions of procedure may be decided by a presiding arbitrator, if so authorised by the
parties or all members of the arbitral tribunal.
385 The Alberta ILRR report and also s 34 of the ULCC draft go
beyond article 29 in providing that, if there is no majority, the arbitrator chairing the tribunal is given a power of decision. The reason
for this is to prevent the arbitration being aborted by the absence of a
majority. We prefer to retain article 29 in its unmodified form,
notwithstanding the potential for an arbitration to run its full course
without producing a result, mindful that it is possible for the parties
to agree (even at a late stage of the proceedings) to something other
than a majority decision.
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30 Settlement
(1) If, during arbitral proceedings, the parties settle the dispute, the
arbitral tribunal shaD terminate the proceedings and, if requested by
the parties and not objected to by the arbitral tribunal, record the
settlement in the form of an arbitral award on agreed terms.
(2) An award on agreed terms shall be made in accordance with the
provisions of article 31 and shall state that it is an award. Such an
award has the same status and effect as any other award on the merits
of the case.
386 Article 30 gives an arbitral tribunal a discretion to record a
settlement between the parties in the form of an award, and thus to
decline to endorse any settlement which might conflict with the law
or public policy. As is made clear by article 31(2) no reasons are
required to be given for such an award.
387 In the British Columbia legislation adopting the Model Law,
the equivalent of article 30 was prefaced by a new subs (1) dealing
with settlement and reading:
It is not incompatible with an arbitration agreement for an
arbitral tribunal to encourage settlement of the dispute and,
with the agreement of the parties, the arbitral tribunal may use
mediation, conciliation or other procedures at any time during
the arbitral proceedings to encourage settlement.
This provision was followed in the 1988 California legislation, and
somewhat similar provisions appear in the Hong Kong legislation,
the Alberta ILRR report and the ULCC draft. We believe that, as it
merely states what the parties may agree to, this provision operates as
no more than a reminder of the existence of mediation, conciliation
and similar techniques, and involves a potential for considerable
complexity and difficulty where an arbitrator must undergo a transformation of role from that of mediator or conciliator. We are also
aware that a similar provision in the UCAA (Aust) has been the
source of some controversy within the Australian arbitral community. On the other hand we recognise that conciliation is held to be
an important aspect of dispute resolution in many parts of Asia, as
noted in the HKLRC report (1987), and recommend that this aspect
of the legislation be kept under review.
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31 Form and contents of award
(1) The award shall be made in writing and shall be signed by the
arbitrator or arbitrators. In arbitral proceedings with more than one
arbitrator, the signatures of the majority of all members of the arbitral
tribunal shall suffice, provided that the reason for any omitted signature is stated.
(2) The award shall state the reasons upon which it is based, unless
the parties have agreed that no reasons are to be given or the award is
an award on agreed terms under article 30.
(3) The award shall state its date and the place of arbitration as
determined in accordance with article 20(1). The award shall be
deemed to have been made at that place.
(4) After the award is made, a copy signed by the arbitrators in
accordance with paragraph (1) (o/the Ilrticle] shall be delivered to each
party.
~

Unless the arbitration agreement otherwise provides, or the award
otherwise directs, a sum directed to be paid by an award shall carry
interest as from the date of the award and at the same rate as a
judgment debt.
388 Article 31 has as one of its major features a requirement for
reasons to be given for an award. Our consultative activities revealed
strong support for such a change in New Zealand. A failure by an
arbitral tribunal to give reasons would mean non-compliance with
the agreed arbitral procedure, and scope for an application to set the
award aside, which would include giving the tribunal an opportunity
to remedy its default: see article 34(4).
389 The British Columbia legislation adopting the Model Law has
provisions dealing with the arbitral tribunal's power to award interest
and costs. We believe that, if not the subject of agreement between
the parties, interest and costs will be issues in the dispute and thus
properly dealt with in an award (or an additional award: see article
33(3». In view, however, of the provision in s 10 to the effect that the
tribunal has, for the purposes of the arbitral proceeding, all the powers of the High Court, we have recommended the inclusion there of
express provision for the award of interest in the period up to the
date of the award. See s 1O( 1)(b) and para 260.
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390 We have also decided to recommend the inclusion of a new
para (5) concerning interest payable after the date of the award. In
doing so we have provided that, in the absence of agreement, and
unless the award otherwise directs, a sum payable under the award
shall carry interest as from the date of the award and at the same rate
as a judgment debt. It seems appropriate to apply this provision on a
mandatory basis to both international and domestic arbitration,
because, under article 35(1), an award may be enforced by entry of
judgment in the High Court in terms of the award. Apart from being
residual rather than mandatory, this provision continqes the present
position under s 13 of the Arbitration Amendment Act 1938. The
Law Commission is aware of the problems that have arisen in relation to the current statutory provisions governing the rate of interest
on judgment debts, and will be proposing remedial measures in the
context of a separate project on aspects of damages. In the meantime,
the proposed new para (5) will act as a reminder to a party who would
prefer the residual rule not to apply to make that known during the
course of the arbitral proceedings so there is an opportunity for other
parties to respond and the tribunal to give its direction in its award.
391 In Schedule 2, we propose a residual rule on costs (clause 6),
again applying in the absence of agreement between the parties or
provision in an award or additional award. This will apply to international arbitrations on an opt-in basis, and to domestic arbitration
unless the parties opt-out.
392 The Quebec legislation adopting the Model Law imposes a
further obligation that arbitrators keep the award secret. We do not
recommend any change to article 31. We regard questions of secrecy
and certain other matters (for example, the issue of dissenting arbitral
opinions) as matters of procedure governed by article 19. Similarly,
we would expect the practice whereby an award is not made available
until the fees and costs of the arbitral tribunal have been met to be
dealt with as a procedural matter in terms of article 19, and not in
conflict with article 31(4).
32 Termination of proceedings
(1) The arbitral proceedings are terminated by the final award or by
an order of the arbitral tribunal in accordance with paragraph (2) [of

,"is article).
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(2) The arbitral tribunal shall issue an order for the termination of
the arbitral proceedings when
(a) the claimant withdraws (Air) the claim, unless the respondent objects thereto and the arbitral tribunal recognizes a
legitimate interest on (Air) the respondent's part in
obtaining a final settlement of the dispute;
(b) the parties agree on the termination of the proceedings;

(c) the arbitral tribunal finds that the continuation of the
proceedings has for any other reason become unnecessary
or impossible.
(3) The mandate of the arbitral tribunal terminates with the termination of the arbitral proceedings, subject to the provisions of articles 33
and 34(4).
Unless otherwise agreed by the parties. the death of a partY does
not terminate the arbitral proceedings or the authority of the arbitral
tribunal.
(4)

(S) Paragraph (4) does not aft'ect any rule of law or enactment under
which the death of a person extinguishes a cause of action.

393 The termination of arbitral proceedings under article 32 does
not necessarily involve the bringing to an end of the disputes between
the parties: although that will be the effect of a final award, it is not
necessarily the case under article 32(2) orders, as is implicit in article
32(2)(a). However, if there is an agreement under article 32(2)(b),
that would provide a further defence for the respondent to any further claim in relation to the same subject matter. In other words, the
termination provisions largely relate to the mandate of the arbitral
tribunal itself, expressly dealt with in article 32(3), rather than the
force of the arbitration agreement.
394 We have noted that the Alberta ILRR and the ULCC drafts
propose that the effect of death of a party be expressly dealt with by
additional provisions in the equivalent of article 32. There will be
few international arbitrations involving individuals (rather than·corporations or government agencies) and thus this issue is of most
relevance to domestic arbitrations. Nevertheless, we agree that this is
a matter which should be dealt with expressly, and in the way suggested in the Alberta ILRR report. This is the source of the new
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paras (4) and (5) which we recommend be added to article 32 (in
terms somewhat similar to s 3 of the 1938 New Zealand Act).
395 On a similar topic, we have considered the effect of insolvency
of a party (whether individual or corporate) to an arbitration and
have concluded that no express provision is required in an arbitration statute. That means that no equivalent to s 4 of the 1938 New
Zealand Act is carried forward. We believe that an arbitration agreement should be treated no differently from other contracts into which
the insolvent party has entered and which, for example, are able to be
terminated or continued by the Official Assignee under s 76 of the
Insolvency Act 1967.
33 Correction and interpretation of award; additional award
(1) Within thirty days of receipt of the award, unless another period

of time has been agreed upon by the parties,
(a) a party, with notice to the other party, may request the
arbitral tribunal to correct in the award any errors in computation, any clerical or typographical errors or any errors of
similar nature;
(b) if so agreed by the parties, a party, with notice to the other
party, may request the arbitral tribunal to give an interpretation of a specific point or part of the award.
If the arbitral tribunal considers the request to be justified, it shall
make the correction or give the interpretation within thirty days of
receipt of the request. The interpretation shall form part of the award.

(2) The arbitral tribunal may correct any error of the type referred to
in paragraph (1)(a) [0/ this article) on its own initiative within thirty
days of the date of the award.
(3) Unless otherwise agreed by the parties, a party, with notice to the
other party, may request, within thirty days of receipt of the award, the
arbitral tribunal to make an additional award as to claims presented in
the arbitral proceedings but omitted from the award. If the arbitral
tribunal considers the request to be justified, it shall make the additional award within sixty days.
(4) The arbitral tribunal may extend, if necessary, the period of time
within which it shall make a correction, interpretation or an additional
award under paragraphs (1) or (3) [0/ this article).
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(5) The provisions of article 31 shall apply to a correction or interpretation of the award or to an additional award.
396 Article 33 contains important provisions designed to avoid
inconvenience from minor errors or lack of clarity in an award as
presented by the arbitral tribunal. We recommend that article 33 not
be modified, although we are aware of three matters on which modifications have been recommended or enacted in other jurisdictions:
(a) the Alberta ILRR report and s 44(1)(b) of the ULCC
draft would extend the nature of the errors covered by
article 33(l)(a) to errors by way of oversight which
might cause an injustice if uncorrected (this would
include, for example, the overlooking of relevant statutory provisions, and would equate with the balance of
the "slip" rule which applies to unsealed judgments in
the High Court);
(b) the Alberta ILRR report and s 40 of the ULCC draft
would remove the requirement for the agreement of the
other parties before any party can request an interpretation of a specific point by the arbitral tribunal under
article 33(1)(b); and

(c) the deletion of the 60 day time limit at the end of article
33(3), as was done in the Scottish legislation.
We have considered each of those propositions but have concluded
that they do not assist in making the Model Law more effective in
New Zealand conditions, and that the situations which they are
designed to remedy can be sufficiently dealt with under the provisions
of the Model Law (such as the setting aside powers under article 34)
or, as is likely, by the agreement ofthe parties when such a situation
arises.

CHAPTER VII-RECOURSE AGAINST AWARD
34 Application for setting aside as exclusive recourse against
arbitral award
(1) Recourse to a court against an arbitral award may be made only
by an application for setting aside in accordance with paragraphs (2)
and (3) [0/ this artick].
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(2) An arbitral award may be set aside by the [court specijid ill
article 6] Hip Court only if
(a) the party making the application furnishes proof that
(i) a party to the arbitration agreement [referred to ill
ankle 7J was under some incapacity; or the said agreement is not valid under the law to which the parties
have subjected it or, failing any indication on that
question, under the law of [this State) New Zealand; or
(ii) the party making the application was not given proper
notice of the appointment of an arbitrator or of the
arbitral proceedings or was otherwise unable to present [his) that partY's case; or
(iii) the award deals with a dispute not contemplated by or
not falling within the terms of the submission to arbi·
tration, or contains decisions on matters beyond the
scope of the submission to arbitration, provided that, if
the decisions on matters submitted to arbitration can
be separated from those not so submitted, only that
part of the award which contains decisions on matters
not submitted to arbitration may be set aside; or

(iv) the composition of the arbitral tribunal or the arbitral
procedure was not in accordance with the agreement of
the parties, unless such agreement was in conftict with
a provision of this [Law) Schedule from which the
parties cannot derogate, or, failing such agreement,
was not in accordance with this [Law) Schedule; or
(b) the [court) Hip Court finds that
(i) the subject·matter of the dispute is not caPlble of set·
tlement by arbitration under the law of [this State)
New Zealand; or
(ii) the award is in conflict with the public policy of [this
State) New Zealand.

(3) An application for setting aside may not be made after three
months have elapsed from the date on which the party making that
application had received the award or, if a request had been made under
article.33, from the date on which that request had been disposed of by
the arbitral tribunal. This paragraph does not apply to an application
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for setting aside on the ground that the award was induced or affected
by fraud or corruption.
(4) The [court) High Com when asked to set aside an award, may,
where appropriate and so requested by a party, suspend the setting
aside proceedings for a period of time determined by it in order to give
the arbitral tribunal an opportunity to resume the arbitral proceedings
or to take such other action as in the arbitral tribunal's opinion will
eliminate the grounds for setting aside.

§} Where an application is made to set aside an award, the High
Court may order that any money made payable by the award shall be
brought into Court or otherwise secured pending the determination of
the application.

W

For the avoidance of doubt, and without limiting the generality of
paragraph C2l(bUii), it is declared that an award is in conflict with the
public policY of New Zealand if

U!l

nu

the making of the award was induced or affected by fraud or
corruption; or
a breach of the rules of natural justice occurred in connection with the making of the award.

397 The limitation of judicial control of arbitral proceedings and
awards is a central feature of the Model Law. It is given effect by
article 34 which excludes rights of appeal or other forms of judicial
review in favour of an application for setting aside on the limited
grounds specified in article 34(2). This feature of the Model Law was
the subject of many of the submissions received and, although few
suggested that it was inappropriate for international commercial arbitration, many had reservations about its application to domestic arbitrations. As also discussed in Chapter IV, above, we have concluded
that the arguments in favour of an appeal for domestic arbitration
should be recognised in Schedule 2. We do not recommend any
substantial change to article 34 for international arbitrations as s 6(2)
presents parties who wish to include a right of appeal to do so by
opting into the relevant provision in Schedule 2.
398 The interrelationship of article 34 with article 36, which deals
with recognition or enforcement of arbitral awards, should be noted.
The grounds upon which an award may be challenged under article
34(2) or resisted under article 36(2) are parallel. Further, the filing of
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an application under article 34( 1) provides the basis for a court to
stay recognition or enforcement: see article 36(2).
399 The specific grounds referred to in article 34(2)(a) cover various
aspects of an arbitration: the validity of the agreement; equality of
treatment· under article 18; the scope of the arbitration (although
subpara (iii) provides for severance of the impugned part of an
award); and non-compliance with the arbitral agreement or the other
articles of Schedule 1 itself (including article 18). Article 34(2)(b)
deals with arbitrability and public policy under the law of New
Zealand. The meaning of "public policy" has been elaborated in a
new para (6) referring, among other things, to agreements procured
by fraud or corruption.
400 In Scotland, the logic of impugning an award for fraud (which
may be concealed for some time) was recognised by excluding that
ground from the time limit provided in article 34(3). This issue is
nicely balanced between attempting to achieve finality in an arbitral
award and retaining powers to remedy the consequences of an award
which has been tainted by fraud or corruption. On balance the Law
Commission accepts the Scottish approach which is reflected in the
addition to article 34(3).
401 Article 34(4) provides substantial flexibility to a court invited
to set aside an award insofar as it permits that court to adjourn the
setting aside application in order to enable the arbitral tribunal to
correct the matter complained of. This would operate in the same
way as a remission back to an arbitral tribunal does under the
existing law, with nothing to stop a court from indicating, in the
reasons given for adjourning the setting aside proceedings, what the
nature of the complaints are. Contrary to the view expressed in the
Mustill Committee report, we do not see that the court must have
made a firm finding that there are grounds for setting aside before it
exercises its power to suspend the setting aside proceedings under
this paragraph. It would be contrary to commonsense for a court to
be required to reach a definite conclusion on the grounds alleged
before those proceedings could be suspended.
402 The proposed new para (5) permitting the High Court to order
that, pending determination of an application to set aside an award,
the High Court may order money payable under the award to be
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brought into Court or otherwise secured picks up s10(3) of the Arbitration Amendment Act 1938. It seems a potentially useful power
that is not inconsistent with the role accorded to a court by article 34.
403 Paragraph (6) elaborates the meaning of "public policy" for the
purposes of setting aside an award under article 34, and follows
closely the wording of s 19 of the IAA (Aust). Although the IAA
(Aust) includes this provision as a section of the Act, rather than in
the Model Law, a somewhat similar provision was added to article
34(2)(a) of the Model Law as applied in Scotland. We believe that the
provision is appropriately placed in that article (and also in article 36
where there is also a reference to "public policy").
404 We have hesitated before including the reference to "the rules
of natural justice" in article 34(6)(b) for two reasons. First, the principal rules of natural justice, an impartial decision-maker, and a
proper opportunity to be heard, are clearly embodied in articles 12,
18 and 24. Second, the thrust of the Model Law, and of the draft Act,
involves a reduction in judicial involvement in arbitral proceedings,
and an expansive approach to judicial review by New Zealand courts
would contradict that thrust. Nevertheless, we have concluded that
the Australian provision should be followed: the significance of natural justice in arbitral proceedings can be emphasised; and many
recent decisions of New Zealand courts show that our judges are
sensitive to their relatively limited role in arbitrations.

CHAPTER VIII-RECOGNITION AND ENFORCEMENT OF
AWARDS
35 Recognition and enforcement
(1) An arbitral .ward, irrespective of the country in which it was
made, shall be recognized as binding and, upon .pplication in writing
to the (compet,n' CO",,) Hish Court. shall be enforced by entry as •
iu_ent in terms of the .ward, or by action. subject to the provisions
of this article and of article 36.
(2) The party relying on an .ward or .pplying for its enforcement
shall supply the duly .uthenticated original .ward or a duly certified
copy (''''1'10.11, and, if recorded in writin.. the oripnal arbitration
asreement (re/,rred '0 ;nlUtick 7J or. duly certified COPy ('''''10.11. H
the .ward or agreement is not made in (till ojJiciIII languag, 0/

,"iI
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State) the English language, the party shall supply a duly certified
translation into [such language) the English language.

405 Article 35 is critical in giving effect to a central feature of
arbitration: that an arbitral award is generally as effective as a judgment of a court, notwithstanding that the decision-making process
does not involve a court. Article 35(1) deals with the separate concepts of recognition and enforcement. Recognition applies automatically in any court, and is the same concept as "reliance" in s 5(2) of
the Arbitration (Foreign Agreements and Awards) Act 1982 which
refers to reliance "by way of defence, set off, or otherwise" in any
court proceedings. Enforcement involves a positive remedial action
and, in order to obtain the enforcement powers of the High Court,
backed up by powers of contempt and sequestration and the like, we
recommend the addition of a provision which expressly refers to
enforcement by entry as a judgment, or by action. The first part of
this addition follows the language of s 12 of the Arbitration Amendment Act 1938 but omits the existing discretion given to the court to
enter such a judgment (see s 13 of the 1908 Act); although the discretion is removed, the enforcement remains expressly subject to articles
35(2) and 36. The reference to enforcement by action is an alternative provided for in s5(1) of the Arbitration (Foreign Agreements and
Awards) Act 1982, and would cover the case where, by reason of
intervening events or otherwise, the terms of the award are not capable of being entered as a judgment.
406 The effect of articles 35 and 36 is to provide a consistent regime
for recognition and enforcement of awards irrespective of where they
are made. We propose this general approach for the reasons given in
chapter VI. It will be recalled that one factor is the set of safeguards
included in article 36.
407 In article 35(2) the reference to supply of the original or a copy
of the arbitration agreement presupposes that the agreement is in
writing, as required in the unmodified version of article 7(2). As we
have deleted the requirement for writing from article 7, we have
made a corresponding qualification to the terms of article 35(2).
36 Grounds for refusing recognition or enforcement
(1) Recognition or enforcement of an arbitral award, irrespective of
the country in which it was made, may be refused only
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(a) at the request of the party against whom it is invoked, if that
party furnishes to the [competellt) court where recognition or
enforcement is sought proof that
(i) a party to the arbitration agreement (rejirrtd to ill
fI1tiek 7J was under some incapacity; or the said agreement is not valid under the law to which the parties
have subjected it or, failing any indication [thereoll)!!
that question, under the law of the country where the
award was made; or
(ii) the party against whom the award is invoked was not
given proper notice of the appointment of an arbitrator
or of the arbitral proceedings or was otherwise unable
to present [Ilia) that partY's case; or
(iii) the award deals with a dispute not contemplated by or
not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the
scope of the submission to arbitration, provided that, if
the decisions on matters submitted to arbitration can
be separated from those not so submitted, that part of
the award which contains decisions on matters submitted to arbitration may be recognized and enforced; or

(iv) the composition of the arbitral tribunal or the arbitral
procedure was not in accordance with the agreement of
the parties or, failing such agreement, was not in
accordance with the law of the country where the arbitration took place; or
(v) the award has not yet become binding on the parties or
has been set aside or suspended by a court of the
country in which, or under the law of which, that
award was made; or
(b) if the court finds that

(i) the subject-matter of the dispute is not capable of settlement by arbitration under the law of [tllia Stllte)
New Zealand; or
(ii) the recognition or enforcement of the award would be
contrary to the public policy of [tllia Stllte) ~
Zealand.
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(2) If an application for setting aside or suspension of an award has
been made to a court referred to in paragraph (l)(a)(v) (oj this article),
the court where recognition or enforcement is sought may, if it considers it proper, adjourn its decision and may also, on the application of
the party claiming recognition or enforcement of the award, order the
other party to provide appropriate security.
(3) For the avoidance of doubt, and without limiting the generality of
parasraph (1)(b)(ii), it is declared that an award is contrary to the
public policy of New Zealand if
(a) the making of the award was induced or affected by fraud or
corruption; or
(b)

a breach of the rules of natural justice occurred in connection with the making of the award.

408 As noted in the commentary on article 34, the grounds for
refusal of recognition or enforcement of an arbitral award under
article 36( 1) parallel those in article 34 as to setting aside, although
recognising that the arbitration may have taken place in another
country. In addition, article 36(1)(a)(v) deals with the situation
where the award has not yet become binding (eg, if it is to take effect
at a future date) or has been set aside or suspended by a court in the
country where the award was made. Notwithstanding the focus on the
law and courts of the country where the award was made in article
36(l)(a), the questions of arbitrability and public policy (including
natural justice: see article 36(3» are to be judged by reference to the
law of New Zealand.
409 Although the language of article 36(1)(a)(v) is clearly designed
to cover the enforcement of an award made in another country, it
extends to awards made in New Zealand and, on that basis, the
powers under article 36(2) will apply where a party to an arbitration
challenges an award under article 34 or (as is made explicit in clause
5(8) of Schedule 2) invokes the additional power of appeal on a point
of law provided in Schedule 2.
410 The Mustill Committee report queried the benefits of article 36
over the "invaluable" power of summary enforcement of an award
where there is no real ground of defence. We are confident that the
New Zealand courts are well aware of commercial realities and able
to perceive the employment of purely delaying tactics and exercise
the discretion under article 36(2) accordingly.
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411 The new paragraph (3), elaborating the meaning of "public
policy" is in the same terms as the new article 34(6). See the commentary on that provision (paras 403-404).
THE CLAUSES OF SCHEDULE 2:
(Additional optional rules governing arbitration)
412 Although we have found that the UNCITRAL Model Law provides a sound and flexible framework for arbitration, we recognise
that it was designed with large international commercial arbitrations
in mind and that its application to domestic arbitration would be
enhanced by certain additional provisions which either add to or
modify the terms ofthe Model Law as these appear (with supplementary provisions appropriate for both domestic and international arbitration) in Schedule 1.
413 The additional provisions in Schedule 2 relate to the important
topics of default appointment of arbitrators, consolidation of arbitral
proceedings, and appeals (and preliminary decisions) on points of
law. As discussed in Chapter IV, we have accepted the force of
submissions that these provisions should be available in domestic
arbitration, although they are not necessarily appropriate for international arbitrations. Nevertheless, as provided in s 6(2) of the draft
Act, parties to an international arbitration may agree to opt in to
Schedule 2 provisions and parties to a domestic arbitration may
agree to opt out. In relation to these additional topics, we have
deliberately chosen to model the Schedule 2 provisions on the latest
version of the UCAA (Aust), bearing in mind the advantages of
achieving an 'appropriate degree of similarity between the domestic
arbitration regimes in both countries.
414 The other provisions in Schedule 2 on the procedural powers of
arbitral tribunals and the allocation of the costs and expenses of the
arbitration spell out terms to be implied in the arbitration agreement
unless the parties agree otherwise, and permit the intervention of the
courts to support or monitor the decisions of the tribunal on these
matters in ways going beyond those authorised in Schedule 1. We
have not followed any single model in drafting these provisions but
have had particular regard to the UCAA (Aust) as well as noting the
provisions found in domestic arbitration statutes developed in
England, Bermuda, Hong Kong and various Canadian jurisdictions.
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415 The sequence of the clauses of Schedule 2 generally follows that
to be expected in arbitral proceedings: appointment; consolidation;
conduct of proceedings; determination of preliminary point of law;
appeals; and costs.
1 Default appointment of arbitrators
(1) For the purposes of article 11 of Schedule 1, the parties shall be
taken as having agreed on the procedure for appointing the arbitrator
or arbitrators set out in subclauses (2) to (5), unless the parties agree
otherwise.
(2) In an arbitration with three arbitrators, each party shall appoint
one arbitrator, and the two arbitrators thus appointed shall appoint the
third arbitrator.
(3) In an arbitration with a sole arbitrator, the partiu shall agree on
the person to be appointed as arbitrator.
(4) Where, under paragraph (2) or paragraph (3), or any other
appointment procedure agreed upon by the parties,
(a) a party fails to act as required under such procedure, or
(b) the parties, or two arbitrators, are unable to reach an agreement expected of them under such procedure, or
(c) a third party, including an institution, fails to perform any
function entrusted to it under such procedure,
any party may, by written communication delivered to every such party,
arbitrator or third party, specify the details of that person's default and
propose that, if that default is not remedied within the period specified
in the communication (being not less than 7 days after the date on
which the communication is received by all of the persons to whom it is
delivered), a person named in the communication shall be appointed to
such vacant office of arbitrator as is specified in the communication, or
the arbitral tribunal shall consist only of the person or persons who
have already been appointed to the office of arbitrator.
(5) If the default specified in the communication is not remedied
within the period specified in the communication,
(a) the proposal made in the communication shall take effect as
part of the arbitration agreement on the day after the expiration of that period; and
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(b) the arbitration qreement shall be read with all necessary
modifications accordingly.

416 Clause 1 effectively amends article 11 of Schedule 1. It deals
with the important question of appointment of arbitrators where one
party wishes to have questions of appointment settled so that the
arbitration can proceed but one or more other parties are uncooperative. The clause departs from the thrust of article 11(3) and (4) which
look to an application to a court for appointment where there is a
difficulty. By deeming the procedure set out in subclauses 1(2) to (5)
to have been agreed under article 11, the clause bypasses article 11(3)
and (4). The overall objective is to give the non-defaulting party a
greater ability to get the arbitration commenced by appointment of
the arbitral tribunal without a separate court application. The procedure largely follows that in s 8 of the UCAA (Aust) but has been
extended to cover failure to agree on a procedure for the appointment
of an arbitrator or arbitrators, as well as failure to comply with any
procedure which has been agreed. The language follows that of
article 11 as closely as possible, to avoid any inconsistency. When
read with article 10 (Number of Arbitrators), clause 1 will enable one
party alone to get an arbitration under way, even if the arbitration
agreement consists of no more than an undertaking to submit any
disputes arising out of a contract "to arbitration".
417 As indicated in subclause 1(1), an express agreement by the
parties as to a procedure for appointment of the arbitrator or arbitrators will prevail over the procedure to be taken as having been agreed
under the clause. If that procedure, or any variant on it agreed by the
parties, is carried through, the only role of the court will be that
under article 13 of Schedule 1 (deciding on a subsequent challenge).
If, however, the default procedure itself fails to result in the appointment of all necessary arbitrators, the residual provisions of article
11(3) and (4) will still apply for the benefit of any party interested in
seeking the help of the High Court to constitute the arbitral tribunal.
418 Articles 12 to 14 of Schedule 1 provide for the disposition by
the arbitral tribunal of challenges to an arbitrator on the grounds that
"circumstances exist that give rise to justifiable doubts about that
arbitrator's impartiality or independence" or that "that arbitrator
does not possess qualifications agreed to by the parties". In view of
those provisions, we have not recommended a power for the court (as
in s 8(4) of the UCAA (Aust» to set aside a default appointment.
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2 Consolidation of arbitral proceedings
(1) This subelause applies to arbitral proceedings all of which have
'
the same arbitral tribunal:
(a) the arbitral tribunal may, on the application of at least one
party in each of the arbitral proceedings, order
(i) those proceedings to be consolidated on such terms as
the arbitral tribunal thinks just;
(ii) those proceedings to be heard at the same time, or one
immediately after the other; or
(iii) any of those proceedings to be stayed until after the
determination of any other of them;
(b) if an application has been made to the arbitral tribunal
under paragraph (a), and the arbitral tribunal refuses or
fails to make an order under that paragraph, the High Court
may, on appliation by a party in any of the proceedings,
make any such order as could have been made by the arbitral tribunal.

(2) This subclause applies to arbitral proceedings not all of which
have the same arbitral tribunal:
(a) the arbitral tribunal for anyone of the arbitral proceedings
may, on the application of a party in the proceedings, provisionally order
(i) the proceedings to be consolidated with other arbitral
proceedings on such terms as the arbitral tribunal
thinks just;

(ii) the proceedings to be heard at the same time as other
arbitral proceedings, or one immediately after the
other; or
(iii) any of those proceedings to be stayed until after the
determination of any other of them;
(b) an order ceases to be provisional when consistent provisional orders have been made for all of the arbitral proceedings concerned;

(c) the arbitral tribunals may communicate with each other for
the purpose of conferring on the desirability of making
orders under this subclause and of deciding on the terms of
any such order;
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(d) if a provisional order is made for at least one of the arbitral
proceedings concerned, but the arbitral tribunal for another
of the proceedings refuses or fails to make such an order
(having received an application from a party to make such
an order), the High Court may, on application by a party in
any of the proceedings, make an order or orders that could
have been made under this subclause;
(e) if inconsistent provisional orders are made for the arbitral
proceedings, the High Court may, on application by a party
in any of the proceedings, alter the orders to make them
consistent.
(3) When arbitral proceedings are to be consolidated under subclause (2), the arbitral tribunal for the consolidated proceedings shall
be that agreed on for the purpose by all the parties to the individual
proceedings, but, failing such an agreement, the High Court may
appoint an arbitral tribunal for the consolidated proceedings.
(4) An order or a provisional order may not be made under this clause
unless it appears
(a) that some common question of law or fact arises in all of the
arbitral proceedings; or
(b) that the rights to relief claimed in all of the proceedings are
in respect of, or arise out of, the same transaction or series
of transactions; or

(c) that for some other reason it is desirable to make the order
or provisional order.
(5) Any proceedings before an arbitral tribunal for the purposes of
this clause shall be treated as part of the arbitral proceedings
concerned.
(6) Arbitral proceedings may be commenced or continued, although
an application to consolidate them is pending under subelause (1) or (2)
and although a provisional order has been made in relation to them
under subclause (2).
(7) Subelauses (1) and (2)·apply in relation to arbitral proceedings
whether or not all or any of the parties are common to some or all of
the proceedings.

(8) There shall be no appeal from any decision of the High Court
under this clause.
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(9) Nothing in this clause prevents the parties to two or more arbitral
proceedings from agreeing to consolidate those proceedings and taking
such steps as are necessary to effect that consolidation.
419 Clause 2 is based on the new s 26 of the UCAA (Aust) proposed in an amendment introduced in the NSW legislature in 1990.
The new s 26 gives effect to the recommendations of a February 1988
report by a Working Group (established by the Commonwealth
Attorney-General) on the operation of the UCAA (Aust). The abbreviated reference to that report in the paragraphs that follow is "the
1988 AWG report".
420 The 1988 AWG report noted that the original version of s 26
enabled a court to order the consolidation of arbitral proceedings in
certain circumstances upon the application of all the parties to those
proceedings, and that the UNCITRAL Model Law contains no provision dealing with consolidation (see commentary on article 27,
above). The report identified the problem as follows:
The present provision enabled and encouraged anyone party
to frustrate what might otherwise be a worthwhile application
(for tactical or other reasons not relating to the efficient resolution of the dispute), by simply withholding its agreement to the
application. As a consequence the same issues might give rise
to conflicting .arbitral decisions, such as in building disputes
where separate arbitrations may be conducted under the head
contract and sub-contracts.
421 The solution proposed by the AWG, and reflected in the new
s 26, involves applications for consolidation being made to the arbitral tribunal with the role of the court becoming one of last resort:.
The Working Group considered that it would be desirable for
applications for consolidation of proceedings to be determined
in the first instance by arbitrators as an interlocutory matter.
This procedure would encourage speedy determination of such
applications without, in most cases, any delay in the arbitral
proceedings. It was also in accordance with the underlying
philosophy of the legislation to minimise the supervisory jurisdiction of the courts, particularly where this was open to procedural abuse.
422 Clause 2 recognises three situations in which consolidation of
arbitral proceedings may take place: by application where the same
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tribunal has been appointed for more than one arbitral proceeding
(subclause (1»; by application where different arbitral tribunals are
involved (subclause (2»; and without application where all parties
agree (subclause (8».
423 Small variations from the language of the new s 26 make it
clear in subclause (1) (relating to arbitral proceedings before the same
arbitral tribunal) that the application to the tribunal must be made by
at least one party in each of the arbitral proceedings (and not by a
person who is a party in each of those proceedings: see subclause (7»;
and that an application to the tribunal (which then refuses or fails to
make an order) is a condition precedent to an application to the High
Court under subclause (1)(b) (compare the corresponding provision
for more than one tribunal: subclause (2)(d». In keeping with the
structure of Schedule 1, under which appeals are excluded if the High
Court is given power to overcome the failure of the parties to agree, it
is provided that there shall be no appeal from a decision of the High
Court under clause 2 (subclause (8».
3 Powers relating to conduct of arbitral proceedings
(1) For the purposes of article 19 of Schedule 1, and unless the
parties agree otherwise, the parties shall be taken as having agreed
that the powers conferred upon the arbitral tribunal include the power
to
(a) adopt inquisitorial processes;
(b) draw on its own knowledge and expertise;

(c) order the provision of further particulars in a statement of
claim or statement of defence;
(d) order the giving of security for costs;
(e) fix and amend time limits within which various steps in the
arbitral proceedings must be completed;
(f)

order the discovery and production of documents or materials within the possession or power of a party;

(g) order the answering of interrogatories;
(h) order that any evidence be given orally or by affidavit or
otherwise;
(i) order that any evidence be given on oath or affirmation;
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(j) order any party to do all such other things during the arbi-

tral proceedings as may reasonably be needed to enable an
award to be made properly and efficiently; and
(k) make an interim, interlocutory or partial award.
(2) Notwithstanding anything in article 5 of Schedule 1, the arbitral
tribunal or a party with the approval of the arbitral tribunal, may
request from the court assistance in the exercise of any power conferred
on the arbitral tribunal under subclause (1).
(3) If a request is made under subclause (2), the High Court or a
District Court shall have, for the purposes of the arbitral proceedings,
the same power to make an order for the doing of any thing which the
arbitral tribunal is empowered to order under subclause (1) as it would
have in civil proceedings before that court.
424 Clause 3(1) sets out the provisions which are to be implied
terms of the agreement of the parties for the purposes of article 19 of
Schedule I-Determination of rules of procedure, unless the parties
agree otherwise. Structurally, therefore, the powers thus conferred on
the arbitral tribunal remain subject to the non-derogable provisions
of Schedule 1. Moreover, in this form, clause 3(1) leaves intact the
amplitude of the residual power conferred on the tribunal by article
19(2) to conduct the arbitration, subject to those provisions, in such
manner as it considers appropriate. Although the paragraphs of the
subclause do not follow any specific provision in any other legislative
model, many of the matters listed reflect powers given to the court in
the 1908 and 1938 New Zealand Acts, while the broader para (j)
reflects s 37 of the UCAA (Aust).
425 In the event of non-compliance with any of the procedural
orders of the arbitral tribunal contemplated under subclause (1),
articles 25, 27 and 32 of Schedule 1 will be relevant. A claimant who
fails to take the required steps will be at risk of having the claim
simply dismissed, and a respondent who fails to take the required
steps will be at risk of having the defence disregarded.
426 Nevertheless, it seems useful, following the form of what is now
article 27(1) of Schedule 1, to authorise the tribunal or a party with
the approval of the tribunal to request assistance from the court in
the conduct of the arbitral proceeding. This requires an express derogation from article 5 of Schedule 1 which forbids court intervention
in matters governed by that Schedule except in ways authorised by
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that Schedule. Although it appears that the giving of security is not a
matter governed by that Schedule (para 295), clause 3(2) and (3) are
riot limited to that issue.
427 Subclause (3) confers the necessary authority on the High Court
or a District Court to respond to such a request by using, for the
purposes of the arbitral proceeding, any relevant power which it has
for the purposes of a legal proceeding. One such power is that to
order the giving of security for costs, at present conferred on the High
Court by s 10 and the First Schedule to the Arbitration Amendment
Act 1938.
428 Clause 3 does not, of course, need to deal with powers already
expressly conferred on an arbitral tribunal or the courts by Schedule
1. The tribunal may itself order interim measures under article 17.
The powers of the court to respond to a request for interim measures
of protection have now been set out as article 9(2). Similarly, their
powers to respond to a request for assistance in the taking of evidence
are set out in article 27(2). Nor is there reference to payment into
court as this procedure is premised on non-disclosure to the decisionmaking tribunal. The general point, that a claimant may have unnecessarily pursued a hearing when a reasonable offer could have been
taken, is reflected in clause 6 in relation to costs.
4 Determination of preliminary point of law by court
(1) Notwithstanding anything in article S of Schedule 1, on an application to the High Court by any party
(a) With the consent of the arbitral tribunal, or
(b) with the consent of every other party,

the High Court shall have jurisdiction to determine any question of law
arising in the course of the arbitration.
(2) The High Court shall not entertain an application under subclause (l)(a) with respect to any question of law unless it is satisfied
that the determination of the question of law concerned
(a) might produce substantial savings in costs to the parties,
and
(b) might, having regard to all the circumstances, substantially
affect the rights of one or more of the parties.
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(3) With the leave of the High Court, any party may, within one
month from the date of any determination of the High Court under this
clause or within such further time as that court may allow, appeal from
that determination to the Court of Appeal.
(4) H the High Court refuses to grant leave to appeal under subelause
(3), the Court of Appeal may grant special leave to appeal.

429 Clause 7 follows s 39 of the UCAA (Aust), which in turn reflects
s 2 of the 1979 English Act. Unlike that provision, however, it is, of
course, subject to the opt in or opt out processes for international
and domestic arbitration respectively. As indicated by its introductory words, clause 7 involves a derogation from articles 5 and 34 of
Schedule 1. Subclauses (3) and (4) follow the commonly applied
provisions of the Summary Proceedings Act 1957, s 144, see The
Structure of the Courts (NZLC R7) paras 392 and 404.
5 Appeals on questions of law
(1) Notwithstanding anything in articles 5 or 34 of Schedule 1, any
party may appeal to the High Court on any question of law arising out
of an award
(a) if the parties have so agreed before the making of that
award; or
(b) with the consent of every other party given after the making .
of that award; or
(c) with the leave of the High Court.
(2) The High Court shall not grant leave under subclause (l)(c)
unless it considers that, ·having regard to all the circumstances, the
determination of the question of law concerned could substantially
affect the rights of one or more of the parties.
(3) The High Court may grant leave under subclause (1)(c) on such
conditions as it sees fit.
(4) On the determination of an appeal under this clause, the High
Court may, by order,
(a) confirm, vary or set aside the award; or
(b) remit the award, together with the High Court's opinion on

the question of law which was the subject of the appeal, to
the arbitral tribunal for reconsideration or, where a new
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arbitral tribunal has been appointed, to that arbitral tribunal for consideration,
and where the award is remitted nnder paragraph (b) the arbitral
tribnnal shall, unless the order otherwise directs, make the award not
later than three months after the date of the order.
(5) With the leave of the High Court, any party may appeal to the
Court of Appeal from any refusal of the High Court to grant leave or
from any determination of the High Court nnder this clause.
(6) H the High Court refuses to grant leave to appeal nnder subclause (5), the Court of Appeal may grant special leave to appeal.
(7) Where the award of an arbitral tribnnal is varied on an appeal
under this clause, the award as varied shall have effect (except for the
purposes of this clause) as if it were the award of the arbitral tribunal;
and the party relying on the award or applying for its enforcement
under article 35(2) of Schedule 1 shall supply the duly authenticated
original order of the High Court varying the award or a duly certified
copy.

(8) Article 34(3) and (4) of Schedule 1 apply to an appeal nnder this
clause as they do to an application for the setting aside of an award
nnder that article.
(9) For the purposes of article 36 of Schedule 1,
(a) an appeal nnder this clause shall be treated as an application for the setting aside of an award; and
(b) an award which has been remitted by the High Court nnder
subclause 4(b) to the original or a new arbitral tribunal shall
be treated as an award which has been suspended.

430 Apart from the opt in and opt out flexibility provided by s 6(2)
of the Act, and the express derogation from articles 5 and 34 of
Schedule 1, clause 6 follows closely s 38 of the UCAA (Aust). The
appeal provisions are based on those referred to in the annotations to
clause 4.
431 The 1988 AWO report recorded that there had been a difference of approach between the courts in NSW and in Victoria in
applying The Nema guidelines (from Pioneer Shipping Ltd v BTP
Tioxide Ltd [1982] AC 724 HL) to applications for leave to appeal
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under the original version of s 38 of the UCAA (Aust). The report
observed that
one of the major objectives of the uniform legislation was to
minimise judicial supervision and review. The approach
adopted by the Australian courts contrasts with other provisions of the legislation which give effect to this objective. To
hear substantive argument on the merits of the appeal before
deciding whether or not to grant leave would lead to more
awards being open for review than if The Nema guidelines
applied and this would detract from the finality of arbitral
awards. The Working Group considered that if arbitration
were to be encouraged as a settlement procedure and not as a
"dry-run" for litigation, the more restrictive criterion for the
granting ofleave was desirable than that applied by the Australian courts. As a matter of policy, the Working Group agreed
with Lord Diplock's statement in The Nema (at page 743) that
"the parties should be left to accept, for better or for worse, the
decision of the tribunal that they had chosen to decide the
matter in the first instance".
432 As a result of the AWG report, legislation was introduced into
the NSW legislature in 1990, and is expected in other state legislatures at an early date, amending s 38 of the UCAA. The major
feature of the amendment would be an addition to the conditions to
be satisfied before a court could grant leave for an appeal on the
question of law. Section 38 presently provides that leave cannot be
granted unless the court considers that, in all the circumstances, the
determination of the question of law could substantially affect the
rights of parties to the agreement; this provision, based on s 1(4) of
the 1979 English Act, is followed in clause 5(2). The additional
requirement would be to satisfy the court that there was
(a) a manifest error of law on the face of the record, or
(b) strong evidence that the arbitrator or umpire made an
error of law and that the determination of the question
may add, or may be likely to add, substantially to the
certainty of commercial law.
433 The additional requirement is clearly intended as a statutory
restatement of the guidelines in The Nema, reiterated and elaborated
in The Antaios [1985] AC 191, HL. However, the Law Commission
has concluded that a number of factors weigh against adoption of the
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additional requirement. First, as Lord Diplock made clear in The
Nfma, the observations set out in that case were guidelines rather
than absolute rules; indeed, in certain categories of cases, the English
courts have determined that the guidelines are not applicable.
Second, there are reservations about resurrecting such concepts as
"the face of the award". And, thirdly, no difference of judicial opinion over the application of The Nema guidelines has yet arisen in
New Zealand and, given the advantages to New Zealand of access to
the English jurisprudence on a similar provision, we would expect
that the English approach to appeals on questions of law, including
The Nema guidelines as modified from time to time, will be adopted
by the New Zealand courts. Accordingly, there is no policy difference
between what is sought to be achieved by the amending legislation in
Australia, and by clause 5 of our draft statute. Should the difficulties
encountered in the New South Wales jurisprudence and recorded in
the AWG report occur in New Zealand, this issue might require
further legislative attention.
434 Clause 5 contemplates four possible situations relating to
appeals:
(a) there is no right of appeal in any event (other than the
right to apply for an award to be set aside under article
34 of Schedule 1);
(b) the parties agree before the making of the award that

there is to be a right of appeal in any event;
(c) all parties consent, after the award, to an appeal being
brought by one party ; and
(d) the High Court gives leave to appeal in accordance with
subclauses (l)(c) and (2)..
If they desire situation (a), the parties to a domestic arbitration must
opt out of clause 5, and the parties to an international arbitration will
refrain from opting into it. Situations (b), (c) and (d) are not mutually exclusive. Anyone or more of them will be achieved if parties to
a domestic arbitration refrain from opting out of clause 5, and parties
to an international arbitration choose to opt into it, to the extent
desired in each case.
435 In applying subclause (2), the High Court will have the assistance not only of the Australian jurisprudence on s 38 of the UCAA
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(Aust), but also English decisions on s 1(4) of the 1979 English Act,
including The Nema guidelines.
6 Costs and expenses of an arbitration
(1) Unless the parties agree otherwise,
(a) the costs and expenses of an arbitration, being the legal and
other expenses of the parties, the fees and expenses of the
arbitral tribunal and any other expenses related to the arbitration, shall be as fixed and allocated by the arbitral tribunal in its award under article 31 of Schedule 1, or any
additional award under article 33(3) of Schedule 1, or
(b) in the absence of an award or additional award fixing and
allocating the costs and expenses of the arbitration, each
party shall be responsible for the legal and other expenses
of that party and for an equal share of the fees and expenses
of the arbitral tribunal and any other expenses relating to
the arbitration.
(2) Unless the parties agree otherwise, the parties shall be taken as
having agreed that,
(a) if a party makes an offer to another party to settle the
dispute or part of the dispute and the offer is not accepted
and the award of the arbitral tribunal is no more favourable
to the other party than was the offer, the arbitral tribunal, in
fixing and allocating the costs and expenses of the arbitration, may take the fact of the offer into account in awarding
costs and expenses in respect of the period from the making
of the offer to the making of the award; and
(b) the fact that an offer to settle has been made shall not be
communicated to the arbitral tribunal until it has made a
final determination of all aspects of the dispute other than
the fixing and allocation of costs and expenses.

(3) Where an award or additional award made by an arbitral tribunal
fixes or allocates the costs and expenses of the arbitration, or both, the
High Court, may, on the application of a party, if satisfied that the
amount or the allocation of those costs and expenses is unreasonable in
all the circumstances, make an order varying their amount or allocation, or both. The arbitral tribunal is entitled to appear and be heard
on any application under this subclause.
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(4) Where
(a) an arbitral tribunal refuses to deliver its award before the
payment of its fees and expenses, and
(b) an application has been made under subclause (3),

the High Court may order the arbitral tribunal to release the award on
such conditions as the Court sees fit.
(5) An application may not be made under subclause (3) after three
months have elapsed from the date on which the party making the
application received any award or additional award fixing and allocating the costs and expenses of the arbitration.
(6) There shall be no appeal from any decision of the High Court
under this clause.
436 Cause 6 does not expressly follow any other legislative model
in whole, although a number of the subclauses are based on elements
of s 54 of the 1990 ULCC draft. Unlike a number of overseas provisions on costs and expenses, the central point in clause 6 is that costs,
like most other aspects of arbitral proceedings, may be the matter of
agreement by the parties before or after the arbitration. The discretion of the arbitral tribunal under subclause (1 )(a) is not absolute in
that it cannot override the agreement of the parties. Our acceptance
of the principle of party autonomy in this context is in contrast with s
14 of the Arbitration Amendment Act 1938 and s 34(3) ofthe UCAA
(Aust) which avoid pre-dispute agreements as to costs, presumably
reflecting consumer protection concerns which we address at a different level: see the commentary on s 9, above.
437 Subclause (1) contains two residual rules: that in the absence of
agreement, costs are to be at the discretion of the tribunal (subclause
(a» or, in the absence of an award as to costs, the parties are to bear
their own costs and share other costs equally.
438 The making of a settlement offer is expressly referred to in
subclause (2) as an implied term of the agreement between the parties
unless they agree otherwise. The draft Act contains no provision for
payment into court as is the case in other jurisdictions. There is no
explicit sanction for a breach of subclause (2)(b), although the displeasure of the arbitral tribunal at such a breach may influence the
exercise of its overall discretion. The fact that the conditions set out
in subclause (2) are to be read into the agreement of the parties,
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leaves intact the unfettered discretion of the tribunal to include directions as to costs in its award or additional award under articles 31
and 33(2) of Schedule 1.
439 Because the question of costs is not dealt with explicitly in the
Model Law, it is seen to be outside the scope of article 5 of Schedule
1, forbidding the intervention of the courts "in matters governed by"
that Schedule, except where so provided there (see para 295). Therefore, there is no inconsistency with article 5 in conferring a power of
review of orders for costs and expenses on the High Court under
subclause (3). The power of review extends to the arbitral tribunal's
own fees as well as the sharing out of the costs between parties to the
arbitral proceedings. Nevertheless, an application for review will
need to establish that the order is an irrational one, that no reasonable arbitral tribunal could have made. The High Court may be
expected to exercise its review power sparingly as the matter is within
the discretion of the arbitral tribunal, and the thrust of the draft Act
is against unnecessary intervention by a court.
440 Indeed, the High Court has recently confirmed that an arbitrator's order as to costs is not limited in any way by the rules of
procedure or convention applicable to costs based on a party-andparty scale: see H W Brae Ltd v lanes (unreported, Greig J, High
Court, Wellington, CP629/89; 24 September 1990).
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SCHEDULE 3
TREATIES RELATING TO ARBITRATION
441 This Schedule sets out the texts of the three treaties to which
effect is given by the draft Act: the Protocol on Arbitration Clauses
(1923), the Convention on the Execution of Foreign Arbitral Awards
(1927) and the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (1958). These texts are set out in Chapter I
and have not been reproduced again in this Chapter. For a commentary on the way in which effect is given to the treaties in the draft Act,
see Chapter VI.
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SCHEDULE 4
AMENDMENTS TO OTHER ENACTMENTS
Section 13(2)
Provision

Amendment

Frustrated Contracts Act 1944

Repeal section 2. Substitute the
following new section:
2 Interpretation
In this Act the expression
"Court" means, in relation to
any matter, the Court before
which the matter falls to be
determined.
Repeal section 11.
Repeal section 14(2).
Repeal section 12.

Contractual Mistakes Act 1977
Contractual Remedies Act 1979
Contracts (Privity) Act 1982

442 Section 10 of the draft Act sets out in general terms the proposition that, under New Zealand law, an arbitral tribunal may award
any remedy or relief that could have been ordered by the High Court
if the dispute had been the subject of civil proceedings. It is therefore
unnecessary to spell out the powers of a tribunal to apply the provisions of any New Zealand Act conferring jurisdiction specifically on
the High Court. See paras 252-261. We therefore propose the repeal
and substitution of s 2 of the Frustrated Contracts Act 1944 (to
remove the reference to determination by an arbitrator as well as by a
Court). Although clauses lOA, lOB and lOC of the Second Schedule
to the Arbitration Act 1908 will be repealed with the repeal of that
Act, it seems sensible to repeal also the provisions of the Contractual
Mistakes Act 1977, the Contractual Remedies Act 1979 and the Contracts (Privity) Act 1982 which insert the relevant provisions in the
Second Schedule to the Arbitration Act 1908.
Judicature Act 1908

Repeal section 26M. Substitute
the following new section: 26M Master may act as referee
A Master may act as a referee
under the High Court Rules in
respect of any proceedings or any
question arising in the course of
any proceedings.
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443 See para 103; s 26M presently provides that a Master may act
as a special referee or arbitrator under the Arbitration Act 1908. The
substituted section gives the Master jurisdiction where the court
refers the proceeding or any question arising in a proceeding for
inquiry or report. This corresponds to the s 14 reference under the
1908 Act. The s 15 reference to an "arbitrator" is not carried forward: see para 104. See also paras 108-111 recommending that the
Rules Committee consider changes to the High Court Rules to give
effect to our proposals on references in the course of legal proceedings, and that parallel changes be considered for the District Court
Rules.
Evidence Act 1908

Evidence Amendment Act 1945
Evidence Amendment Act (No 2)
1980

In section 2, delete from the definition of person acting jndicially
the words "or by consent of the
parties".
In section 2, repeal definitions of
proceedings and court.
In section 2, repeal definitions of
court and proceedings.

444 Any need, as a matter of law, for an arbitral tribunal in New
Zealand to apply the common law or statutory rules of evidence is
overridden by article 19 of Schedule 1 which makes it clear that the
parties are free to agree on the procedure to be followed by the
arbitral tribunal; that, failing such agreement, the arbitral tribunal
may, subject to the provisions of the Schedule, conduct the arbitration in such manner as it considers appropriate; and that the power
conferred upon the arbitral tribunal by that article includes "the
power to determine the admissibility, relevance, materiality and
weight of any evidence". As a gloss on this freedom, the proposed
new article 19(3) preserves the privileges of witnesses in arbitral
proceedings and persons appearing before arbitral tribunals in a representative capacity.
445 We have therefore provided for the repeal of the references to
arbitrators and arbitral proceedings in the Evidence Act 1908 and its
amendments. If the parties or the arbitral tribunal decide to apply
some or all of the common law or statutory rules of evidence which
would govern the conduct of legal proceedings in New Zealand, they
are, of course free to do so. In that case statutory provisions referring
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to "courts" or to "legal proceedings" or similar phraseology would
simply become applicable by analogy.
Limitation Act 1950

In section 2, repeal definitions of
arbitration, award and submission.
Repeal section 29(2), (3) and (4).
In section 29(5), delete the words
"or orders, after the commencement of an arbitration, that the
arbitration shall cease to have
effect with respect to the dispute
referred";
In section 29(6), substitute the
words "arbitration agreement"
for the word "submission"; and
delete the words from and
including "and subsections (3)
and (4) of this section" to the end
of the subsection.

446 The terms appearing in s 2 are defined by reference to the
Arbitration Act 1908 and are redundant.
447 Section 29 concerns the application of the Limitation Act 1950
and other limitation enactments to arbitrations. These enactments
apply to arbitrations as they apply to actions. The amendments to
the section in essence mean that arbitration proceedings continue to
be treated as court proceedings for limitation purposes and that the
time taken up by arbitration proceedings which somehow fail is not
to be taken into account in the calculation of the limitation period for
subsequent proceedings.
448 Subsections (2)-(4) deal with the time a cause of action accrues;
it is deemed to be commenced by the service of notice requiring the
appointment of an arbitrator or the submission of a dispute to an
already designated arbitrator. Article 21 replaces these subsections,
providing that arbitral proceedings are commenced on the date on
which a request for the dispute to be referred to arbitration is
received by the respondent: see para 351. See also the Law Commission's report on Limitation Defences (NZLC R6). The provision
made for the application of the draft Limitation Defences Act to any
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claim submitted to arbitration is compatible with the draft Arbitration Act recommended in this report.
Arbitration (International Dispates) Act 1979

Repeal sections 3 to 9. Substitute
the following sections:
3 Act binds the Crown
This Act binds the Crown.
4 Application of Convention to
New Zealand
(1) Articles 18 and 20-24 and
chapters 11 to VII of the Convention have the force oflaw in New
Zealand in accordance with the
provisions of this Act.
(2) Nothing in the Arbitration
Act 199- applies to a dispute
within the jurisdiction of the
Centre or to an award made
under the Convention.
S Recognition and enforcement
of awards
(1) An award may be enforced
by entry as a final judgment of
the High Court in terms of the
award.
(2) The High Court is designated for the purposes of article
54 of the Convention.
6 Certificates concerning parties
to Convention
A certificate purporting to be
signed by the Secretary of External Relations and Trade and stating that a State is, or was at the
time specified, a Contracting
State to the Convention and the
territories (if any) for the international relations of which the
Contracting State is responsible
to which the Convention is not
applicable is presumptive evidence of the facts stated.
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449 The reasons for these amendments are set out in Chapter VI,
paras 154-171. The draft does not include s 7 of the present Act
which deals with assistance by the High Court in collecting evidence.
The Australian and United States Acts contain no such provisions.
The United Kingdom Act has a provision enabling the Lord Chancellor to apply its general arbitration law. The matter appears better left
to the Arbitation Rules prepared and revised from time to time by
ICSID. The draft does not include the present s 3(2) which exempts
the Crown from enforcement. That matter along with foreign State
immunity from exemption is covered by article 55 of the
Convention.

Insurance Law Reform Act 1977

Repeal section 8.

450 See para 238; under s 9, an arbitration clause in an insurance
contract is enforceable only if the insured chooses to let an arbitration proceed. It is anomalous and oflimited scope. The Commission
recommends that consumer protection should be addressed more
broadly and directly in s 9 of the Act.

Penal Institutions Act 1954

In section 26(5), add after paragraph (c) the word "or" and the
following new paragraph:
"(d) Before any arbitral tribunal."

451 See para 372; under s 26 arrangements may be made for the
"attendance for judicial purposes" of an inmate of a penal institution
before a court and other bodies constituted by or under any enactment. An arbitral tribunal is probably not covered. We therefore
propose the inclusion of an express reference to attendance before an
arbitral tribunal.

Mercantile Law Act 1908

Amend section 26 by inserting,
after the word legal, the words or
arbitral.

452 This amendment preserves the effect, compatibly with the draft
Act, ofs 18(3), (4) and (5) of the Arbitration Amendment Act 1938
which imported into s 26 of the Mercantile Law Act 1908 a reference
to the institution by a shipowner of arbitral proceedings as an alternative to legal proceedings.
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Sea Carriage of Goods Act 1940

Repeal section llA(3). Substitute
the following:
"(3) Nothing in this section
shall affect any stipulation or
agreement to submit any dispute
to arbitration in New Zealand or
in any other country."

453 The Sea Carriage of Goods Act was amended in 1968 to make
all bills of lading and other documents relating to the export of goods
by sea from New Zealand to any place outside New Zealand subject
to the law of New Zealand. Further, any agreement in such a document or a document relating to the import of goods by sea purporting
to oust or restrict the jurisdiction of the New Zealand courts in
respect of the document is of no effect (s llA(I) and (2». On their
face those provisions may override arbitration agreements and be
inconsistent with the requirement in the 1923 Protocol on Arbitration Clauses and the 1958 Convention on the Recognition and
Enforcement of Foreign Arbitral Awards that the courts stay proceedings brought before them in respect of a matter which the parties
have agreed to arbitrate. An Australian Court has indeed recently
applied the almost identical Australian provision to declare an arbitration provision of no effect, Re "Blooming Orchard" (1990) 99 ALR
138.
454 In 1985, the New Zealand Parliament moved to reduce the
impact of the 1968 amendment by providing that nothing in that
amendment
shall be construed as limiting or affecting any stipulation or
agreement to submit any dispute to arbitration in New Zealand
or to arbitration in any other country which is a party to an
international convention or protocol relating to arbitration to
which New Zealand is also a party.
455 The amendment proposed above in effect removes the final,
geographical part of that qualification to the 1968 bar. The 1923
Protocol is not limited in its scope to arbitrations in the countries
which are parties to the Protocol (articles 1 and 4) and the relevant
provision of the 1958 New York Convention has no express geographic limit at all (article 11; section 4 of the implementing Act has
similarly broad scope).
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THE ARBITRATION ACT 1908
1908, No. 8
An Act to consolidate certain enactments of the General
Assembly relating to arbitration
[4 August 1908
1. Short Tide, etc.-(l) The Short Title of this Act is the
Arbitration Act 1908.
(2) This Act is a consolidation of the enactments
mentioned in the First Schedule hereto, and with respect to
those enactments the following provisions shall apply:
(a) All submissions, awards, orders, rules, reports,
appointments, instruments, and generally all acts of
authority which originated under any of the said
enactments, and are subsisting or in force on the
coming into operation of this Act, shall enure for the
purposes of this Act as fully and effectually as if they

238

R.S. Vol. 1

Arbitration Acll908

99

3
had originated under the corresponding provisions
of this Act, and accordingly shall, ·where necessary,
be deemed to have so originated.
(b) All matters and proceedings commenced under any
such enactment, and pending or in progress on the
coming into operation of this Act, may be
continued, completed, and enforced under this Act.
This Act was extended to Niue by s. 681 of the Niue Act 1966.
This Act was extended to Tokelau by reg. 2 (1) of the Tokelau (New Zealand Laws)
Regulations 1975 (S.R. 1975/263).
For further provisions dealing with· arbitration under this Act, see:
Animals Act 1967, s. 42
Apiaries Act 1969, s. 15 (2)
Auckland Metropolitan Drainage Act 1960, s. 95 (2)
Building Research Levy Act 1969, s. 6 (5)
Co-operative Freezing Companies Act 1960, s. 9 (b)
Hutt Valley Drainage Act 1967, s. 83 (2)
Mangawai Lands Empowering Act 1966, s. 6 (5)
Marine Farming Act 1971, s. 39 (5)
Milk Act 1967, s. 46 (5) and s. 47 (2)
Mining Act 1971, s. 86 (2)
North Shore Drainage Act 1963, s. 79 (2)
Poultry Act, 1968, s. 10
Tauranga City Council and Mount Maunganui Borough Council (Tauranga
Harbour Bridge) Empowering Act 1972, s. 24
Tokoroa Agricultural and Pastoral Association Empowering Act 1968, s. 6 (2)

2. Interpretation-In this Act, if not inconsistent with the
context,.
"Arbitrator" includes referee and valuer:
"Court" means the Supreme Court, and includes a
Judge thereof:
"Rules of Court" means rules of the Court of Appeal, or
of the Supreme Court, made by the proper authority
under this Act:
"Submission" means a written agreement to submit
present or future differences to arbitration, whether
an arbitrator is named therein or not, or under which
any question or matter is to be decided by one or
more persons to be appointed by the contracting
parties or by some person named in the agreement.
Cf. 1890, No. 10, s. 3; 1906, No. 33, s. 2; Arbitration Act
1950, s. 32 (U.K.)
"Submission": see-Animals Act 1967, s. 42
Apiaries Act 1969, s. 15 (2)
Co-operative Freezing Companies Act 1960, s. 9 (b)
Hutt Valley Drainage Act 1967, s. 83 (2)
Mangawai Lands Empowering Act 1966, s. 6 (5)
Milk Act 1967, s. 47 (2)
Mining Act 1971, .s. 86 (3)
North Shore Drainage Act 1963, s. 79 (2)
Poultry Act 1968, s. 10
Tokoroa Agricultural and Pastoral Association Empowering Act 1968, s. 6 (2)
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References by Consent Out of Court
S. Submission to be irrevocabl~A submission, unless a
contrary intention is expressed therein, shall be irrevocable~
except by leave of the Court, and shall have the same effect in
all respects as if made an order of Court.
Cf. 1890, No. 10, s. 4; Arbitration Act 1950, s. I (U.K.)
As to the grounds for setting aside an award, see s. 12 (2) of this Act.
As to the effects of death or bankruptcy, see IS. 3 and 4- of the Arbitration Amendment
Act 1938.
As to the power of the Court to give relief where an arbitrator is not impartial or
where the dispute referred involves questions of fraud, see s. 16 of the Arbitration
Amendment Act 1938.

4. Provisions implied in submissions-A submission,
unless a contrary intention is expressed therein, shall be
deemed to include the provisions specified in the Second
Schedule hereto, so far as they are applicable to the reference
under the submission.
Cf. 1890, No. 10, s. 5; Arbitration Act 1950, ss. 6, (8) (1),
(2), 12 (1), (2), 14, 15, 16, 18 (1) (U.K.)
[5. Power of Court to stay proceedings where there is a
submission-( I) If any party to a submission, or any person
claiming through or under him, commences any legal
proceedings in any Court against any other party to the
submission, or any person claiming through or under him, in
respect of any matter agreed to be referred, any party to those
legal proceedings may, at any time before filing a statement of
defence or a notice of intention to defend or taking any other
step in the proceedings, apply to the Court in which the
proceedings were commenced to stay the proceedings; and
that Court may, if satisfied that there is no sufficient reason
why the matter should not be referred in accordance with the
submission, and that the applicant was at the time when the
proceedings were commenced, and still remains, ready and
willing to do all things necessary to the proper conduct of the
arbitration, make an order staying the proceedings.
(2) The refusal by any Magistrate's Court of an application
for a stay of proceedings under this section in any action
under the Magistrates' Courts Act 1947 shall not affect the
right of the defendant in the action to have the action
transferred to the Supreme Court under subsection (1) of
section 43 of that Act or, as the case may require, to apply
under subsection (2) of that section for an order that the
action be so transferred, and in any such case the time
prescribed under that Act for giving notice under the said
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section 43 shall not begin to run until the stay of proceet:linas
is refused.]
.
Cf. Arbitration Act 1950, s. 4 (I) (U.K.)
This section was substituted for the original s. 5 by s. 2 of the Arbitration Amendment
Act 1952.
. As to the stay of Court proceedings in respect of matters referred to arbitration under
commercial agreements, see s. 3 of the Arbitration Clauses (Protocol) and the
Arbitration (Foreign Awards) Act 1933.

6. Appointment of arbitrator or ump~(I) In any of
the following cases:
(a) Where a submission provides that the reference shall be
to a single arbitrator, and all the parties do not
concur in the appointment of an arbitrator; or
(b) Where an appointed arbitrator fails to act, or is or
becomes incapable of acting, or dies, and the
submission does not show that it was intended that
the vacancy should not be supplied, and the parties
do not supply the vacancy; or
(c) Where the parties or 2 arbitrators are at liberty to
appoint an umpire [or a third arbitrator] [or where
2 arbitrators are required to appoint an umpire]
and do not appoint one; or
(d) Where an appointed umpire or third arbitrator fails to
act, or is or becomes. incapable of acting, or dies,
and the submission does not show that it was
intended that the vacancy should not be supplied,
and the parties or arbitrators do not supply the
vacancy,.
any party may serve the other party or the arbitrators, as the
case may be, with a written notice to appoint an arbitrator or
umpire [or a third arbitrator].
(2) If the appointment is not made within 7 days after the
service of the notice, the Court may, on application by the
party who gave the notice, appoint an arbitrator or umpire
[or a third arbitrator], who shall have the like powers to act in
the reference and make an award as if he had been appointed
by consent of all parties.
Cf. 1890, No. 10, s. 7; Arbitration Act 1950, s. 10 (U.K.)
The words "or a third arbitrator" were inserted in 3 p1aces by s. 2 of the Arbitration
Amendment Act 1915. These words were previously in the Arbitration Amendment Act
1890.
In subs. (1) (c) the words "or where 2 arbitrators are required to appoint an umpire"
were inserted by s. 7 (2) of the Arbitration Amendment Act 1938.
For provisions as to the appointment of 3 arbitrators, see s. 6 of the Arbitration
Amendment Act 1938.
As. to umpires, see 11. 7 of the Arbitration Amendment Act 1938.
As to a trustee company being appointed arbitrator or umpire, see ss. 7 and 11 of the
Trustee Companies Act 1967.
.
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7. Power for parties to supply vacancy-(l) Where a
submission provides that the reference shall be to 2
arbitrators, one to be appointed by each party, then, unless
the submission expresses a contrary intention,(a) If either of the appointed arbitrators fails to act, or is or
becomes incapable of acting, or dies, the party who
appointed him may appoint a new arbitrator in his
place; and
(b) If one party fails to appoint an arbitrator, either
originally or by way of substitution as aforesaid, for
7 days after the other party, having appointed his
arbitrator, has served the party making default with
notice to make the appointment, the party who has
appointed an arbitrator may appoint that arbitrator
to act as sole arbitrator in the reference, and his
award shall be binding on both parties as if he had
been appointed by consent.
(2) The Court may set aside any appointment made in
pursuance of this section.
Cf. 1890, No. lO, s. 8; Arbitration Act 1950, s. 7 (U.K.)
As to the powers of the Court where an arbitrator is removed, see s. 5 of the
Arbitration Amendment Act 1938.

8. Powers of arbitrator-The arbitrators or umpire
acting under a submission may, unless the submission
expresses a contrary intention,(a) Administer oaths to the parties and witnesses
. appearing; and
(b) Repealed by s. 21 of the Arbitration Amendment Act 1938.
(c) Correct in an award any clerical mistake or error
arising from any accidental slip or omission.
Cf. 1890, No. lO, s. 9; Arbitration Act 1950, ss. 12 (3),17
(U.K.)
9. Witnesses 'may be subpoenaed-Any party to a
submission may sue out a writ of subpoena ad testificandum, or a
writ of subpoena duces tecum, q~t no person shall be compelled
under any such writ to produce any document which he could
not be compelled to produce on the trial of an action.
Cf. 1890, No. lO, s. lO; Arbitration Act 1950, s. 12 (4)
(U.K.)
10. Power to enlarge time for making award-The time
for making an award may from time to time be enlarged by
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order of the Court, whether the time for making the award
has expired or not.
Cf. 1890, No. 10, s. 11; Arbitration Act 1950, s. 13 (2)
(U.K.)
11. Power to remit award-(I) In all cases of reference to
arbitration the Court may from time to time remit the matters
referred, or any of them, to the reconsideration of the
arbitrators or umpire.
(2) Where an award is remitted the arbitrators or umpire
shall, unless the order otherwise directs, make their award
within 3 months after the date of the order.
Cf. 1890, No. 10, s. 12; Arbitration Act 1950, s.22
(U.K.)
See s. 8 of the Arbitration Amendment Act 1938 as to the use of due dispatch, and
power to make an award at any time.

12. Power to remove arbitrator or set aside award(1) Where an arbitrator or umpire has misconducted himself
[or the proceedings] the Court may remove him.
(2) Where an arbitrator or umpire has misconducted
himself [or the proceedings], or any arbitration or award has
been improperly procured, the Court may set the award
aside.
Ct. 1890, No. 10, s. 13; Arbitration Act 1950, s. 23 (1),
(2) (U.K.)
The words "or the proceedings" were inserted in subss. (1) and (2) by s. 17 of the
Arbitration Amendment Act 1938.
As to the removal of an arbitrator who does not use due dispatch, see s. 8 of the
Arbitration Amendment Act 1938.
As to the powers of the Court where an arbitrator is removed, see s. 5 of the
Arbitration Amendment Act 1938.
As to the powers of the Court where an arbitrator is not impartial or where a question
of fraud is involved, see s. 16 of the Arbitration Amendment Act 1938.

13. Enforcing award-An award on a submission may,
by leave of the Court, be enforced in the same manner as a
judgment or order to the same effect.
Ct. 1890, No. 10, s. 14; Arbitration Act 1950, s. 26
(U.K.)
As to the entry of judgment in terms of an award, see s. 12 of the Arbitration
Amendment Act 1938.
As to the enforcement of an award (not being a foreign award) in other countries, see
the Reciprocal Enforcement of JudgrnentsAct 1934.
As to enforcing a foreign award, see s. 5 of the Arbitration Clauses (Protocol) and the
Arbitration (Foreign Awards) Act 1933.
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References Under Order of Court
14. Reference for report-(I) Subject to rules of Court
and to any right to have particular cases tried by a jury, the
Court or a Judge may refer any question arising in any cause
or matter (other than a criminal proceeding by the Crown)
for inquiry or report to ~ny official or special referee.
(2) The report of such official or special referee may be
adopted wholly or partially by the Court or a Judge, and if so
adopted may be enforced as a judgment or order to the same
effect.
Cf. Supreme Court of Judicature (Consolidation) Act
1925, s. 88 (U.K.)

15. Power to refer in certain cases-In any cause or
matter (other than a criminal proceeding by the Crown),(a) If all the parties interested who are not under disability
consent; or
(b) If the question in dispute consists wholly or in part of
matters of account; or
(c) If the cause or matter requires any prolonged
examination of documents, or any scientific or local
investigation, which cannot in the opinion of the
court or a Judge conveniently be made before a jury
or conducted by the Court through its other
ordinary officers,the Court may at any time order the whole cause or matter, or
any question Dr issue of fact arising therein, to be tried before
an arbitrator agreed on by the parties, or before an officer of
the Court.
Cf. 1890, No. 10, s. 15; Supreme Court of Judicature
(Consolidation) Act 1925, s. 89 (U.K.)
16. Powers and remuneration of arbitrators-(l) In all
cases of reference to an arbitrator under an order of the Court
in any cause or matter the arbitrator shall be deemed to be an
officer of the Court, and shall have such authority, and shall
conduct the reference in such manner, as is prescribed by
rules of Court, and, subject thereto, as the Court directs.
(2) The report or ~ward of any arbitrator on any such
reference shall, unless set aside by the Court, be equivalent to
the verdict of a jury.
(3) The remuneration to be paid to any arbitrator to whom

244

R.S. Vol. 1

Arbitration Act 1908

105
9

any matter is referred under order of the Court shall be
determined by the Court.
Cf. 1890, No. 10, s. 16; Supreme Court of Judicature
(Consolidation) Act 1925, s. 90 (U.K.)

17. Court to have powers as in references by consentThe Gourt shall, as to references under order of the Court,
have all the powers conferred by this Act on the Court as to
references by consent out of Court.
Cf. 1890, No. 10, s. 17; Supreme Court of Judicature
(Consolidation) Act 1925, s. 91 (U.K.)
18. Court of Appeal to have powers of Court-The
Court of Appeal shall have all the powers conferred by this
Act on the Court under the provisions relating to references
under order of the Court.
Cf. 1890, No. 10, s. 18; Supreme Court of Judicature
(Consolidation) Act 1925, s. 92 (U.K.)
General
19. Power to compel attendance of witness in any part
of New Zealand, and to order prisoner to attend-( 1) The
Court may order that a writ of subpoena ad testificandum or of
subpoena duces tecum shall issue to compel the attendance before
any arbitrator or umpire of a witness wherever he may be in
New·· Zealand.
(2) The Court may also, by order in writing under the hand
of a Judge, require a prisoner to be brought up for
examination before any arbitrator or umpire, and such order
shall operate and be obeyed in like manner in all things as a
writ of habeas corpus ad testificandum issued out of the Court.
Cf. 1890, No. 10, s. 19; Arbitration Act 1950, s. 12 (4),
(5) (U.K.)
20. Repealed by s. 21 of the Arbitration Amendment Act 1938.

21. Costs-Any order made under this Act may be made
on such terms as to costs, or otherwise, as the authority
making the order thinks just.
Cf. 1890, No. 10, s. 21; Arbitration Act 1950, s. 28
(U.K.)
See also s. 14 of the Arbitration Amendment Act 1938.
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22. Arbitrator or umpire entitled to remuneration-An
arbitrator or umpire shall be entitled to a reasonable
remuneration for his services as such arbitrator or umpire,
and if the parties to the submission do not agree as to the
amount to be paid, or as to the mode and time of payment, a
Judge may, on a summary application to him for that
purpose, fix and determine all or any of such matters.
Cf. 1890, No. 10, s. 22
As to the taxation of an arbitrator's or umpire's fees, see s. 15 of the Arbitration
Amendment Act 1938.
See also s. 8 (2) of the Arbitration Amendment Act 1938, as to arbitrators or umpires
who are removed for failure to use all reasonable dispatch.

23. Power to make rules-Rules may from time to time
be made in the manner prescribed by the Judicature Act 1908
for the purpose of giving effect to this Act in the Court of
Appeal of the Supreme Court.
Cf. 1890, No. 10, s. 23
The manner of making rules is now prescribed by the Judicature Amendment Act
1930.
See also s. 7 (3) of the Arbitration Clauses (Protooo1) and the Arbitration (Foreign
Awards) Act 1933.

24. Crown to be bound-This Act shall apply to any
arbitration to which [Her Majesty], in right of the Crown, is a
party; but nothing herein shall empower the Court to order
any proceedings to which [Her Majesty] is a party, or any
question or issue in any such proceedings, to be tried before
any arbitrator or officer without the consent of the AttomeyGeneral. ...
Cf. 1890, No. 10, s. 25; Supreme Court of Judicature
(Consolidation) Act 1925, s. 96 (U.K.); Arbitration
Act 1950, s. 30 (U.K.)
The words "or shall affect the law as to costs payable by the Crown" were omitted
from this section by s. 21 of the Arbitration Amendment Act 1938.
The rderence to Her Majesty has been updated from a reference to His Majesty.

25. Application of Act to references under statutory
powers-This Act applies to every arbitration under any Act
passed before or after the coming into operation of this Act as
if the arbitration were pursuant to a submission, except in so
far as this Act is inconsistent with the Act regulating the
arbitration, or with any rules or procedure authorised or
recognised by that Act.
Cf. 1890, No. 10, s. 26; Arbitration Act 1950, s. 31
(U.K.)
See also s. 20 ci the Arbitration Amendment Act 1938.

246

R.S. Vol. 1

Arhitration Act 1908

107

11

SCHEDULES
Section I (2)

FIRST SCHEDULE
ENACTMENTS CONSOLIDATED

1890, No. I~The Arbitration Act 1890.
1906, No. 33-The Arbitration Act Amendment Act 1906.

Section 4

SECOND SCHEDULE
PROVISIONS TO BE IMPLIED IN SUBMISSIONS

1. If no other mode of reference is provided, the reference shall be to a
sin$le arbitrator.
(2. If the reference is to 2 arbitrators, the 2 arbitrators shall appoint an
umpire immediately after they are themselves appointed.]
3. Repealed hy s. 21 of the Arhitration Amendment Act 1938.
4. If the arbitrators ... have delivered -to any party to the submission,
or to the umpire, a notice in writing stating that they cannot agree, the
umpire mayforthwith enter on the reference in lieu of the arbitrators.
5. Repealed hy s. 21 of the Arhitration Amendment Act 1938.
6. The parties to the reference, and all persons claiming through them
respectively, shall, subject to any legal objection, submit to be examined
by the arbitrators or umpire on oath in relation to the matters in dispute,
and shall, subject as aforesaid, produce before the arbitrators or umpire
all books, deeds, papers, accounts, writings, or documents within their
possession or power that may be required or called for, and do all such
other things as during the proceedings on the reference the arbitrators or
umpire may require.
.
7. The witnesses on the reference shall, if the arbitrators or umpire
think fit, be examined on oath.
8. The award made by the arbitrators or umpire shall be final and
binding on the parties and the persons claiming under them respectively.
9. The costs of the reference and award shall be in the discretion of the
arbitrators or umpire, who may direct to and by whom and in what
amount those costs or any part thereof shall be paid, and may tax or settle
the amount of costs to be so paid or any part.thereof, and may award costs
to be paid as between solicitor and client.
[10. The arbitrators or umpire shall have the same power as the Court
to order specific performance of any contract other than a contract
relating to land or any interest in land.
[[lOA. The arbitrators or umpire shall have the same power as the
Court to exercise any of the powers conferred by section 6 or section 7 of
the Contractual Mistakes Act 1977.]]
11. The arbitrators or umpire may, if they think fit, make an interim
award.]
Clause 2 was substituted for the original clause 2 by s. 7 (I) of the Arbitration
Amendment Act 1938.
In clause 4 the words "have allowed their time or extended time to expire without
making an award. or" were omitted by s. 21 of the Arbitration Amendment Act 1938.
Clauses 10 and II were added by s. 9 of the Arbitration Amendment Act 1938.
Clause lOA was inserted by s. 11 of the Contractual Mistakes Act 1977.
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THE ARBITRATION AMENDMENT ACT 1915
1915, No. 13
An Act to amend the Arbitration Act 1908
[5 August 1915

1. Short Titl~This Act may be cited as the Arbitration
Amendment Act 1915, and shall form part of and be read
together with the Arbitration Act 1908.
2. (1) This subsection amended s. 6 of the principal Act.
(2) This section shall be deemed to have been in operation
as from the commencement of the Arbitration Act 1908.

THE ARBITRATION CLAUSES (PROTOCOL)
AND THE ARBITRATION (FOREIGN
AWARDS) ACT 1933
1933, No. 4
An Act to give effect in New Zealand (1) to a protocol on
arbitration clauses signed on behalf of His Majesty at a
meeting of the Assembly of the League of Nations held
on the 24th day of September 1923; and (2) to a
convention on the execution of foreign arbitral awards
signed on behalf of His Majesty on the 26th day of
September 1927
[28 October 1933

WHEREAS the protocol on arbitration clauses (the terms of
which are set forth in the First Schedule hereto) was signed at
Geneva on behalf of His Majesty at a meeting of the Assembly
of the League of Nations held on the 24th day of September
1923, and was ratified by His Majesty in respect of the
Dominion of New Zealand on the 9th day of June 1926: And
whereas the convention on the execution of foreign arbitral
awards (the terms of which are set forth in the Second
Schedule hereto) was signed at Geneva on behalf of His
Majesty on the 26th day of September 1927, and was ratified
by His Majesty in respect of the Dominion of New Zealand on
the 9th day of April 1929: And whereas in order that the said
protocol and convention respectively should have fuU effect in
New Zealand it is expedient that provision be made as
hereinafter appearing.
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1. Short Title-(l) ThiS Act may be cited as the
Arbitration Clauses (Protocol) and the Arbitration (Foreign
Awards) Act 1933.
(2) This Act shall be read together with and deemed part of
the Arbitration Act 1908 (hereinafter referred to as the
principal Act).

PART I
PROTOCOL ON ARBITRATION CLAUSES

2. Interpretation-In this Part of this Act the expression
"the said protocol" means the protocol the terms of which are
set forth in the First Schedule hereto.
3. Stay of Court proceedings in respect of matters to be
referred to arbitration under commercial agreementsNotwithstanding anything· the principal Act, if any party to
a submission made in pursu nce of an agreement to which the
said protocol applies, or
y person claiming through or
under him, commences an legal proceedings in any Court
against any other party to the submission, or any person
claiming through or unde him, in respect of any matter
agreed to be referred, any pa ty to such legal proceedings may
at any time after appear ce, and before delivering any
pleadings or taking other s ps in the proceedings, apply to
that Court to stay the proce ·ngs, and that Court or a Judge
thereof, unless satisfied that e agreement or arbitration has
become inoperative or cann t proceed, or that there is not in
fact any dispute between th parties with regard to the matter
agreed to be referred, sh 1 make an order staying the
proceedings.
Cf. Arbitration Act 19 0, s. 4 (2) (U.K.)

PART 11
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS

[4. Application of Part 11-( 1) This Part of this Act
applies to any award made after the 28th day of July 1924,(a) In pursuance of an agreement for arbitration to which
the protocol set out in the First Schedule to this Act
applies; and
(b) Between persons of whom one is subject to the
jurisdiction of one of the Powers which the
Governor-General, being satisfied that reciprocal
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proVIsIons have been made, by Order in Council
declares to be parties to the said Convention, and of
whom the other is subject to the jurisdiction of
another of those Powers; and
(c) In one of such territories as the Governor-General,
being satisfied that reciprocal provisions have been
made, by Order in Council declares to be territories
to which the said Convention applies,and an award to which this Part of this Act applies is in this
Part referred to as a foreign award.
(2) Every Order in Council made in the United Kingdom
under section 1 of the Arbitration (Foreign Awards) Act
1930 of the Parliament of the United Kingdom which is in
force in New Zealand at the date of the commencement of this
section shall be deemed to have been duly made under the
provisions of this Act, but the Governor-General may, by
Order in Council, declare that any such first-mentioned
Order in Council shall cease to have effect as part of the law of
New Zealand']
Cf. Arbitration Act 1950, s. 35 (U.K.)
This section was substituted for the original s. 4 by s. 2 of the Arbitration c'lauses
(Protocol) and the Arbitration (Foreign Awards) Amendment Act 1957.

5. Effect of foreign awards-( 1) A foreign award shall,
subject to the provisions of this Part of this Act, be
enforceable in New Zealand either by action or under the
provisions of section 13 of the principal Act.
(2) Any foreign award which would be enforceable under
this Part of this Act shall be treated as binding for all
purposes on the persons as between whom it was made, and
may accordingly be relied on by any of those persons by way
of defence, set off, or otherwise in any legal proceedings in
New Zealand, and any references in this Part of this Act to
enforcing a foreign award shall be construed as including
references to relying on an award.
Cf. Arbitration Act 1950, s. 36 (U.K.)

6. Conditions for enforcement of foreign awards(1) In order that a foreign award may be enforceable under
this Part of this Act it must have(a) Been made in pursuance of an agreement for
arbitration which was valid under the law by which
it was governed;
(b) Been made by the tribunal provided for in the
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agreement or constituted in manner agreed upon by
the parties;
(c) Been made in confonnity with the law governing the
arbitration procedure;
(d) Become final in the country in which it was made;
(e) Been in respect of a matter which may lawfully be
referred to arbitration under the law of New
Zealand,and the enforcement thereof must not be contrary to the
public policy or the law of New Zealand.
(2) Subject to the provisions of this subsection, a foreign
award shall not be enforceable under this Part of this Act if
the court dealing with the case is satisfied that(a) The award has been annulled in the country in which it
was made; or
(b) The party against whom it is sought to enforce the
award was not given notice of the arbitration
proceedings in sufficient time to enable him to
present his case, or was under some legal incapacity
and was not properly represented; or
(c) The award does not deal with all the questions referred
or contains decisions on matters beyond the scope of
the agreement for arbitration:
Provided that, if the award does not deal with all the
questions referred, the Court may, if it thinks fit, either
postpone the enforcement of the award or order its
enforcement subject to the giving of such security by the
person seeking to enforce it as the Court may think fit.
(3) If a party seeking to resist the enforcement of a foreign
award proves that there is any ground other than the nonexistence of the conditions specified in paragraphs (a), (b),
and (c) of subsection (1) of this section, or the existence of the
conditions specified in paragraphs (b) and (c) of subsection
(2) of this section, entitling him to contest the validity of the
award, the Court may, if it thinks fit, either refuse to enforce
the award or adjourn the hearing until after the expiration of
such period as appears to the Court to be reasonably
sufficient to enable that party to take the necessary steps to
have the award annulled by the competent tribunal.
Cf. Arbitration Act 1950, s. 37 (U.K.)

7. Evidence-( 1) The party seeking to enforce a foreign
award must produce-(a) The original award or a copy thereof duly authenti251
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cated in manner required by the law of the country
in which it was made; and
(b) Evidence proving that the award has become final; and
(c) Such evidence as may be necessary to prove that the
award is a foreign award and that the conditions
mentioned in paragraphs (a), (b), and (c) of
subsection (1) of the last foregoing section are
satisfied.
(2) In any case where any document required to be
produced under subsection (1) of this section is in a foreign
language, it shall be the duty of the party seeking to enforce
the award to produce a translation certified as correct by a
diplomatic or consular agent of the country to which that
party belongs, or certified as correct in such other manner as
may be sufficient according to the law of New Zealand.
(3) Subject to the provisions of this section, rules of Court
may be made in accordance with the Judicature Act 1908
with respect to the evidence which must be furnished by a
party seeking to enforce an award under this Part of this Act.
Cf. Arbitration Act 1950, s. 38 (U.K.)
8. Meaning of "final award"-For the purposes of this
Part of this Act an award shall not be deemed final if any
proceedings for the purpose of contesting the validity of the
award are pending in the country in which it was made.
Cf. Arbitration Act 1950, s. 39 (U.K.)
9. Saving-Nothing in this Part of this Act shall(a) Prejudice any rights which any person would have had
of enforcing in New Zealand any award or of
availing himself in New Zealand of any award if this
Part of this Act had not been enacted; or
(b) Apply to any award made on an arbitration agreement
governed by the law of New Zealand.
Cf. Arbitration Act 1950, s. 40 (U.K.)
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THE ARBITRATION AMENDMENT ACT 1938
1938, No. 6
An Act to amend the Arbitration Act 1908

[1 September 1938
1. Short Tide and commencement-This Act may be
cited as the Arbitration Amendment Act 1938, and shall be
read together with and deemed part of the Arbitration Act
1908 (hereinafter referred to as the principal Act), and shall
come into force on the 1st day of January 1939.
2. Interpretation-References in this Act and in the
principal Act to an award shall be deemed to include
references to an interim award.
Cf. Arbitration Act 1950, s. 14 (U.K.)

.

3. Submission not to be discharged by death of party
thereto-( I) A submission shall not be discharged by the
death of any party thereto, either as respects the deceased or
any other party, but shall in such an event be enforceable by
or against the personal representative of the deceased.
(2) The authority of an arbitrator shall not be revoked by
the death of any party by whom he was appointed.
(3) Nothing in this section shall be taken to affect the
operation of any enactment or rule of law by virtue of which
any right of action is extinguished by the death of a person.
Cf. Arbitration Act 1950, s. 2 (U.K.)
Subs. (1) doea not apply in statutory arbitratioaa; _

s. 20 of this Act.

4. Provisions in case of bankruptcy-( 1) Where it is
provided by a tenn in a contract to which a bankrupt is a
party that any diHerences arising thereout or in connection
therewith shall be referred to arbitration, the said tenn shall,
if the Official Assignee adopts the contract, be enforceable by
or against him so far as relates to any such diHerences.
(2) Where a person who has been adjudged bankrupt had
253
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before the commencement of the bankruptcy become a party
to a submission and any matter to which the submission
applies requires to be determined in connection with or for
the purposes of the bankruptcy proceedings, then, if the case
is one to which subsection (1) of this section does not apply,
any other party to the submission or the Official Assignee
may apply to the Court having jurisdiction in the bankruptcy
proceedings for an order directing that the matter in question
shall be referred to arbitration in accordance with the
submission, and that Court may, if it is of opinion that,
having regard to all the circumstances of the case, the matter
ought to be determined by arbitration, make an order
accordingly.
Cf. Arbitration Act 1950, s. 3 (U.K.)
TIlls section does not apply in statutory arbitrations; see s. 20 of this Act.

5. Power of Court where arbitrator is removed or
appointment of arbitrator is revoked-( 1) Where an
arbitrator (not being a sole arbitrator) or 2 or more
arbitrators (not being all the arbitrators) or an umpire who
has not entered on the reference is or are removed by the
Court, the Court may, on the application of any party to the
submission, appoint a person or persons to act as arbitrator or
arbitrators or umpire in place of the person or persons so
removed.
(2) Where the appointment of an arbitrator or arbitrators
or umpire is revoked by leave of the Court, or a sole arbitrator
or all the arbitrators or an umpire who has entered on the
reference is or are removed by the Court, the Court may, on
the application of any party to the submission, either(a) Appoint a person to act as sole arbitrator in place of the
person or persons removed; or
(b) Order that the submission shall cease to have effect
with respect to the dispute referred.
(3) A person appointed under this section by the Court as
an arbitrator or umpire shall have the like power to act in the
reference and to make an award as if he had been appointed
in accordance with the terms of the submission.
(4) Where it is provided (whether by means of a provision
in the submission or otherwise) that an award under a
submission shall be a condition precedent to the bringing of
an action with respect to any matter to which the submission
applies, the Court, if it orders (whether under this section or
under any other enactment) that the submission shall cease to
254
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have effect as regards any particular dispute, may further
order that the provision making an award a condition
precedent to the bringing of an action shall also cease to have
effect as regards· that dispute.
Cf. Arbitration Act 1950, s. 25 (U.K.)
ThilI section does not apply in statutory arbitrations; see s. 20 of this Act.

6. Provisions on the appointment of 3 arbitrators(1) Where a submission provides that the reference shall be to
3 arbitrators, one to be appointed by each party and the third
to be appointed by the 2 appointed by the parties, the
submission shall have effect as if it provided for the
appointment of an umpire, and not for the appointment of a
third arbitrator, by the 2 arbitrators appointed by the parties.
(2) Where a submission provides that the reference shall be
to 3 arbitrators to be appointed otherwise than as mentioned
in the last preceding subsection, the award. of any 2 of the
arbitrators .shall be binding.
Cf. Arbitration Act 1950, s. 9 (U.K.)

7. Provisions relating to umpires-( 1) This subsection
substituted a new. clause for clause 2 of the Second Schedule to the
principal Act.
(2) This subsection amended s. 6 (1) (c) of the principal Act.
(3) At any time after the appointment of an umpire,
however appointed,the Court may, on the application of any
party to the reference and notwithstanding anything to the
contrary in the submission, order that the umpire shall enter
on the reference in lieu of the arbitrators and as if he were a
sole arbitrator.
Cf. Arbitration Act 1950, s. 8 (3) (U.K.)

8. Arbitrators and umpires to use due dispatch(1) The Court may, on the application of any party to a
reference, remove an arbitrator or umpire who fails to use all
reasonable dispatch in entering on and proceeding with the
reference and making an award..
(2) An arbitrator or umpire who is removed by the Court
under this section shall not be entitled to receive any
remuneration in respect of his services.
(3) Subject to the provisions of subsection (2) of section 11
of the principal Act and to anything to the contrary in the
submission, an arbitrator or umpire shall have power to make
an award. at any time.
255
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(4) For the purposes of this section the expression
"proceeding with a reference" includes, in a case where 2
arbitrators are unable to agree, giving notice of that fact to the
parties and to the umpire.
Cf. Arbitration Act 1950, s. 13 (1), (3) (U.K.)

9. This section added clauses 10 and 11 to the Second Schedule to the
principal Act.

10. Additional powers of Court.£-(l) The Court shall
have, for the purpose of and in relation to a reference, the
same power of making orders in respect of any of the matters
set out in the First Schedule to this Act as it has for the
purpose of and in relation to an action or matter in the Court:
Provided that nothing in the foregoing provision shall be
taken to prejudice any power which may be vested in an
arbitrator or umpire of making orders with respect to any of
the matters aforesaid.
(2) Where relief by way of interpleader is granted and it
appears to the Court that the claims in question are matters
to which a submission to which the claimants are parties
applies, the Court may direct the issue between the claimants
to be determined in accordance with the submission.
(3) Where an application is made to set aside an award the
Cc.,urt may order that any money made payable by the award
shall be brought into Court or otherwise secured pending the
determination of the application.
Cf. Arbitration Act 1950, ss. 5, 12 (6), 23 (3) (U.K.)
Subs. (2) does not apply in IItatutory arbitratioD!l; see s. 20 of this Act.

11. Statement of case by arbitrator or umpire-(l) An
arbitrator or umpire may, and shall if so directed by the
Court, state-(a) Any question of law arising in the course of the
reference; or
(b) An award or any part of an awardin the form of a special case for the decision of the Court.
(2) A special case with respect to an interim award or with
respect to a question of law arising in the course of a reference
may be stated, or may be directed by the Court to be stated,
notwithstanding that proceedings under the reference are still
pending.
(3) A decision of the Court under this section shall be
deemed to be a judgment of the Court within the meaning of
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section 66 of the Judicature Act 1908 (which relates to the
jurisdiction of the Court of Appeal to hear and detennine
appeals from any judgment of the Court), but no appeal shall
lie from the decision of the Court on any case stated under
paragraph (a) of subsection (1) of this section without the
leave of the Court or of the Court of Appeal.
Cf. Arbitration Act 1950, s. 21 (U.K.)
As to the application of this section to applications under ss. 46-51 of the Patents Act
1953, see s. 53 (4) of that Act.
As to the application of this section to building societies' disputes, see s. 113 (2) of the
Building Societies Act 1965.

12. Entry of judgment in terms of award-Where leave
is given under section 13 of the principal Act to enforce an
award in the same manner as a judgment or order, judgment
may be entered in tenns of the award.
Cf. Arbitration Act 1950, s. 26 (U.K.)
13. Interest on awards-A sum directed to be paid by an
award shall, unless the award otherwise directs, carry interest
as from the date of the award and at the same rate as a
judgment debt.
Cf. Arbitration Act 1950, s. 20 (U.K.)
As to the rate of interest on judgment debts, see rule 305 of the Code of Civil
Procedure.

14. Provision as to costs-(l) Any proVlsIon in a
submission to the effect that the parties or any party thereto
shall in any event pay the whole or any part of the costs of the
reference or award shall be void; and the principal Act shall
in the case of a submission containing any such provision
have effect as if that provision were not contained therein:
Provided that nothing herein shall invalidate such a
provision when it is part of an agreement to submit to
arbitration a dispute which has arisen before the making of
such agreement.
(2) If no provision is made by an award with respect to the
costs of the reference, any party to the reference may within
14 days of the publication of the award, or such further time
as the Court may direct, apply to the arbitrator for an order
directing by and to whom such costs shall be paid, and
thereupon the arbitrator shall, after hearing any party who
may desire to be heard, amend his award by adding thereto
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such directions. as he may think proper with respect to the
payment of the costs of the reference.
Cf. Arbitration Act 1950, s. 18 (3), (4) (U.K.)
Subs. (1) does not apply in statutory arbitrations; see s. 20 of this Act.

15. Taxation of arbitrator's or umpire's fees-( 1) If in
any case an arbitrator or umpire refuses to deliver his award
except on payment of the fees demanded by him the Court
may, on an application for the .purpose, order that the
arbitrator or umpire shall deliver the award to the applicant
on payment into Court by the applicant of the fees demanded,
and further that the fees demanded shall be taxed by the
taxing officer and that out of the money paid into Court there
shall be paid out to the arbitrator or umpire by way of fees
such sum as may be found reasonable on taxation and that
the balance of the money, if any, shall be paid out to the
applicant.
(2) An application for the purposes of this section may be
made by any party to the reference unless the fees demanded
have been fixed by a written agreement between him and the
arbitrator or umpire.
(3) A taxation of fees under this section may be reviewed in
the same manner as a taxation of costs.
(4) The arbitrator or umpire shall be entided to appear and
be heard on any taxation or review of taxation under this
section.
Cf. Arbitration Act 1950, s. 19 (U.K.)
See also s. 22 of the principal Act and s. 8 (2) of this Act.

16. Power of Court to give relief where arbitrator is
not impartial or dispute referred involves question of
fraud-. (I) Where an agreement between any parties
provides that disputes which may arise in the future between
them shall be referred to an arbitrator named or designated in
the agreement and after a dispute has arisen any party
applies, on the ground that the arbitrator so named or
designated is not or may not be impartial, for leave to revoke
the submission or for an injunction to restrain any other party
or the arbitrator from proceeding with the arbitration, it shall
not be a ground for refusing the application that the said
party at the time when he made the agreement knew, or ought
to have known, that the arbitrator by reason of his relation
towards any other party to the agreement or of his connection
with the subject referred might not be capable of impartiality.
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(2) Where an agreement between any parties provides that
disputes which may arise in the future between them shall be
referred and a dispute which so arises involves the question
whether any such party has been guilty of fraud, the Court
shall, so far as may be necessary to enable that question to be
determined by the Court, have power to order that the
agreement shall cease to have effect and power to give leave to
revoke any submission made thereunder.
(3) In any case where by virtue of this section the Court has
power to order that an agreement shall cease to have effect or
to give leave to revoke a submission, the Court may refuse to
stay any action brought in breach of the agreement.
Cf. Arbitration Act 1950, s. 24 (U.K.)
This section does not apply in statutory arbitrations; see s. 20 of this Act.

17. This section amended s. 12 (1) and (2) of the principal Act.
18. Limitation of time for commencing arbitration
proceedings-Cl), (2) Repealed by s. 35 (2) of the Limitation
Act 1950.
(3), (4), (5) See the reprint of the Mercantile Law Act 1908.
(6) Where the terms of an agreement to refer future
disputes to arbitration provide that any claims to which the
agreement applies shall be barred unless notice to appoint an
arbitrator is given or an arbitrator is appointed or some other
step to commence ~rbitration proceedings is taken within a
time fixed by the agreement, and a dispute arises to which the
agreement applies, the Court, if it is of opinion that in the
circumstances of the case undue hardship would otherwise be
caused, and notwithstanding that the time so fixed has
expired, may, on such terms, if any, as the justice of the case
may require, but without prejudice to the foregoing
provisions of this section, extend the time for such period as it
thinks proper.
(7), (8) Repealed by s. 35 (2) of the Limitation Act 1950.
Cf. Arbitration Act 1950, s. 27 (U.K.)
This section does not apply in statutory arbitrations; see s. 20 of this Act.
As to the application of the Limitation Act 1950 to arbitrations, see s. 29 of that Act.

19. Saving for pending arbitrations-The provisions of
this Act shall not affect any arbitration which has been
commenced within the meaning of section 18 of this Act
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before the date on which this Act comes into operation, but
shall apply to any arbitration so commenced after the said
date under a submission made before the said date.
Cf. Arbitration Act 1950, s. 33 (U.K.)

20. Application to statutory arbitrations-This Act,
except the provisions thereof set out in the Second Schedule to
this Act shall apply in relation to every arbitration under any
other Act passed before or after the commencement of this
Act as if the arbitration were pursuant to a submission and as
if that other Act were a submission, except in so far as this Act
is inconsistent with that other Act or with any rules or
procedure authorised or recognised thereby:
Provided that this Act shall not apply to any arbitration to
which the principal Act does not apply, and no provision of
this Act which expressly amends a provision of the principal
Act shall apply to any arbitration to which that provision of
the principal Act does not apply.
Cf. Arbitration Act 1950, s. 31 (U.K.)
See also s. 25 of the principal Act.

21. Amendments of principal Act-The principal Act is
hereby amended in the mann.er indicated in the Third
Schedule hereto.
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SCHEDULES

FIRST SCHEDULE

Section 10

MATTERS IN RESPECT OF WHICH THE COURT MAy MAKE ORDERS

(1) Security for costs.
(2) Discovery of documents and interrogatories.
(3) The giving of evidence by affidavit.
(4) Examination on oath of any witness before an officer of the Court or
any other person, and the issue of a commission or request for the
examination of a witness out of the jurisdiction.
(5) The preservation, interim custody, or sale of any goods which are
the subject-matter of the reference.
(6) Securing the amount in dispute in the reference.
(7) The detention, preservation, or inspection of any property or thing
which is the subject of the reference or as to which any question may arise
therein, and authorising for any of the purposes aforesaid any persons to
enter upon or into any land or building in the possession of any party to
the reference, or authorising any samples to be taken or any observation to
be made or experiment to be tried which may be necessary or expedient
for the purpose of obtaining" full information or evidence.
(8) Interim injunctions or the appointment of a receiver.

SECOND SCHEDULE
PROVISIONS OF ACT WHICH Do
Subsection (I) of section 3.
Section 4.
Section 5.
Subsection (2) of section 10.
Subsection (1) of section 14.
Section 16.
Section 18.

Section 20

NOT ApPLY TO STATUTORY ARBITRATION

THIRD SCHEDULE

Section 21

AMENDMENTS OF PRINCIPAL ACT

The amendments specified in this Schedule have been incorporated in
the reprint of the principal Act.
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THE ARBITRATION AMENDMENT ACT 1952
1952, No. 27
An Act to amend the Arbitration Act 1908
[16 October 1952

1. Short

Titl~This

Act may be cited as the Arbitration
Amendment Act 1952, and shall be read together with and
deemed part of the Arbitration Act 1908 (hereinafter referred
to as the principal Act).
2. This section substituted a new section for s. 5 of the principal Act.

THE ARBITRATION CLAUSES (PROTOCOL) AND
THE ARBITRATION (FOREIGN AWARDS)
AMENDMENT ACT 1957
1957, No. 44
An Act to amend the Arbitration Clauses (Protocol) and
the Arbitration (Foreign Awards) Act 1933
[24 October 1957
1. Short Titl~This Act may be cited as the Arbitration
Clauses (Protocol) and the Arbitration (Foreign Awards)
Amendment Act 1957, and shall be read together with and
deemed part of the Arbitration Clauses (Protocol) and the
Arbitration (Foreign Awards) Act 1933 (hereinafter referred
to as the principal Act).
2. This section substituted a new section for s. 4 of the Arbitration
Clauses (Protocol) and the Arbitration (Foreign Awards) Act 1933.

The Arbitration Act 1908 is administered in the Department of Justice.

WELLINGTON, NEW z.......... Printed under the authority of the New
Zealand Government by E. C. Kl:AmoG, Governmenl PrinIer-1979
144658-79 PT
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A.L~ALYSIS

Title
1. Short Title and commencement
2. Interpretation
3. Act to bind the Crown
4. Power of Court to stay Court proceedings in respect of matters subject to an
arbitration agreement
5. Enforcement of foreign arbitral awards
6. Evidence
7. Refusal of enforcement
8. Enforcement of Convention awards
under other enactments

9. Reciprocal Enforcement of Judgments
Act 1934 not to affect enforcement
under this Act
10. Arbitration Clauses (Protocol) and the
Arbitration (Foreign Awards) Act
1933 not to apply to Convention
awards enforceable under this Act
11. Application of Act
12. Orders in Council and certificates
declaring l:Ountries to be parties to
Convention
13. Convention awards to be unenforceable
in New Zealand if no reciprocity
14. Repeal
Schedule

1982, No. 21
An Act to implement an international Convention on the
recognition and enforcement of foreign arbitral
awards
[7 October 1982
BE IT ENACTED by the General Assembly of New Zealand
in Parliament assembled, and by the authority of the same, as
follows:

1. Short Tide and commencement-( 1) This Act may be
cited as the Arbitration (Foreign Agreements and Awards)
Act 1982.
(2) This Act shall come into force on the 1st day of January
1983.
2. Interpretation-In this Act, unless the context
otherwise requires,"Arbitration agreement" means an agreement in writing
of the kind to which Article II of the Convention
relates:
Public-21
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"Convention" means the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards
adopted at New York by the United Nations
Conference on International Commercial Arbitration
on the 10th day of June 1958, a copy of the English
text of which is set out in the Schedule to this Act:
"Convention award" means an arbitral award to which
the Convention applies made pursuant to an
arbitration agreement in a country (other than New
Zealand) which is a party to the Convention.

s. Act to bind the Crown-(l) Subject to subsection (2)
of this section, this Act shall bind the Crown. .
(2) Nothing in this Act shall make a Convention award
enforceable against the Crown in a manner in which a
judgment would not be enforceable against the Crown.
Cf. 1979, No. 39, s. 3
4. Power of Court to stay Court proceedings in respect
of matters subject to an arbitration agreement-( 1) If any
party to an arbitration agreement to which this section
applies (or any person claiming through or under that
person) commences any legal proceedings in any Court
against any other party to that arbitration agreement (or any
person claiming through or under that other party) in respect
of any matter in dispute between the parties which the parties
have agreed to refer to arbitration pursuant to that
arbitration agreement, any party to those proceedings may at
any time apply to the Court to stay those proceedings; and the
Court shall, unless the arbitration agreement is null and void,
inoperative, or incapable of being performed, make an order
staying the proceedings.
(2) The Court may, in addition to any order made under
subsection (I) of this section, make such other orders in
relation to any property which is or may be the subject-matter
of the dispute between the parties to the arbitration
agreement as it thinks fit.
(3) Any order under subsection (I) or subsection (2) of this
section may be made subject to such conditions as the Court
thinks fit.
(4) This section applies to every arbitration agreement
which provides, expressly or by implication, for arbitration in
any country other than New Zealand.
(5) Section 5 of the Arbitration Act 1908 shall not apply to
any arbitration agreement to which this section applies.
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5. Enforcement of foreign arbitral awards-( 1) Subject
to this Act, a Convention award shall be enforceable in New
Zealand either by action or in the same manner as an award
under the Arbitration Act 1908.
(2) Any Convention award which would be enforceable
under this Act shall be treated as binding for all purposes on
the persons as between whom it was made, and may
accordingly be relied on by any of those persons by way of
defence, set off, or otherwise in any legal proceedings in New
Zealand, and any references in this Act to enforcing a
Convention award shall be construed as including references
to relying on an award.
Cf. 1933, No. 4, s. 5
6. Evidence--( 1) The party seeking to enforce a Convention award shall produce to the Court(a) The duly authenticated original award or a duly
certified copy thereof; and
(b) The original arbitration agreement or a duly certified
copy thereof.
(2) Where the Convention award or arbitration agreement
is in a foreign language, the party seeking to enforce it shall
also produce a translation of it in the English language
certified as a correct translation by an official or sworn
translator, or by a diplomatic or consular agent of the country
in which it was made, or in such other manner as the Court
may require.
(3) Any document produced under subsection (1) or
subsection (2) of this section shall, in the absence of evidence
to the contrary, be conclusive evidence of the document which
it purports to be or the matters to which it relates, as the case
may be.
7. Refusal of enforcement-(l) Subject to subsections
(2) and (3) of this section, a Convention award shall not be
enforceable pursuant to this Act if the person against whom it
is sought to enforce it proves that:
(a) A party to the arbitration agreement under which the
Convention award was made, was, under the law
applicable to that party, under some incapacity at
the time the arbitration agreement was made; or
(b) The arbitration agreement was not valid under the law
to which the parties have subjected it or, if the
arbitration agreement is not expressed to be subject
to the law of any country, under the law of the
country where the Convention award was made; or
~
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(C) The party against whom it is sought to enforce the
Convention award was not given proper notice of
the appointment of the arbitrator, or of the
arbitration pFoceedings, or was otherwise unable to
present his case in those proceedings; or
(d) Subject to subsection (4) of this section, the Convention
award deals with a difference not contemplated by,
or not falling within the terms of the submission to
arbitration, or contains a decision on a matter
beyond the scope of the submission; or
(e) The composition or appointment of the arbitral
authority, or the arbitration procedure was not in
accordance with the agreement of the parties, or, in
the absence of such agreement, the law of the
country where the arbitration took place; or
(f) The Convention award has not yet become binding on
the parties, or has been set aside or suspended by a
competent authority in the country in which, or
under the law of which, the award was made.
(2) The Court may refuse to enforce a Convention award(a) If it relates to a matter that may not lawfully be referred
to arbitration under the law of New Zealand; or
(b) If the enforcement of the award would be contrary to
public policy.
(3) Where pursuant to this Act it is sought to enforce a
Convention award and the Court is satisfied that an
application to set aside or suspend that award has been made
to a competent authority of the country in which, or under the
law of which, it was made, the Court may, if it thinks fit,
adjourn the proceedings and may, on the application of the
party seeking to enforce that Convention award, order the
other party to give security.
(4) Where a Convention award to which paragraph (d) of
subsection (1) of this section applies contains a decision on a
matter not contemplated by, or falling within the terms of the
submission to arbitration or beyond the scope of the
submission which can be severed from a decision on a matter
properly contemplated by and within the terms and scope of
the submission, the Convention award may be enforced in
respect of that latter decision.
8. Enforcement of Convention awards under other
enactments-Nothing in this Act shall affect the right of any
person to the enforcement of a Convention award otherwise
than pursuant to this Act.
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9. Reciprocal Enforcement of Judgments Act 1954 not
to affect enforcement under this Act-Nothing in section 8
or section 10 of the Reciprocal Enforcement of Judgments Act
1934 shall affect the enforcement of a Convention award
pursuant to this Act.
10. Arbitration Clauses (Protocol) and the Arbitration
(Foreign Awards) Act 1955 not to apply to Convention
awards enforceable under this Act-Nothing in the
Arbitration Clauses (Protocol) and the Arbitration (Foreign
Awards) Act 1933 shall apply to the enforcement of a
Convention award.

11. Application of Act-This Act shall apply in respect of
any arbitration agreement or Convention award whether
made before or after the commencement of this Act.

12. Orders in Council and certificates declaring
countries to be parties to ConventioD-( I) The GovernorGeneral may from time to time, by Order in Council, declare
any country specified in the order to be a party to the
Convention and any order while it remains in force shall be
conclusive evidence that the country specified in the order is a
party to the Convention.
_
(2) The Secretary of Foreign Affairs or a Deputy Secretary
of Foreign Affairs may from time to time certify in writing
that any country, not being a country specified in any Order
in Council made under subsection (1) of this section, is or was
at the time specified in the certificate a party to the
Convention and may at any time revoke such a certificate and
any certificate shall in the absence of evidence to the contrary
be conclusive evidence that the country specified in the
certificate is, or was at the time specified, a party to the
Convention.
15. Convention awards to be unenforceable in New
Zealand if no reciprocity-( 1) If the Governor-General is
satisfied that the treatment in respect of recognition and
enforcement accorded by the courts of any country which is a
party to the Convention to an award made in arbitration
proceedings in New Zealand is substantially less favourable
than that accorded by the courts in New Zealand to a
Convention award made in that country, the GovernorGeneral may, by Order in Council, direct that no Convention
award made in that country shall be enforceable pursuant to
this Act.
267
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(2) Where an order has been made under subsection (1) of
this section, no proceedings shall be commenced or continued
in any Court in New Zealand to enforce, pursuant to this Act,
a Convention award made in a country to which the order
applies.

14. Repeal-Section 3 of the Arbitration Clauses (Protocol) and the Arbitration (Foreign Awards) Act 1933 is
hereby repealed.

268

APPENDIX B
Consultative Activities and Acknowledgements
The Law Commission undertook a review of the law relating to arbitration in June
1987. After substantial research and preliminary consultation a discussion paper was
published in October 1988. It outlined various methods of reforming the law and
many helpful and considered responses to the discussion paper were received.
In September 1989, in conjunction with the Legal Research Foundation Inc, the
Commission organised a seminar at Auckland University. The panel of speakers
comprised the Hon Mr Justice Barker, P Brazil, T Dean, J Hagen, T V H KennedyGrant, N Moreau, Professor R K Paterson, the Hon E Prichard and D A R Williams
QC. The papers presented at that seminar were published under the title Arbitration

Law: "Perimeters and Parameters".
The Commission also held several in house seminars and Commission staff attended
the Arbitrators' Institute of New Zealand Conference in September 1989. The discussion at the conference and the various seminars indicated enthusiasm and support for
reform of arbitration law.
At several stages the Commission sought advice on drafts and particular matters. This
produced very useful and detailed comment from those who responded to these
requests and the Commission acknowledges this valuable assistance.
The Commission also received excellent advice and comment from two international
experts on arbitration, Dr G Herrmann of the United Nations Commission on International Trade Law and Professor R K Paterson of the University of British Columbia.
We are greatly indebted to both of them.
We are very grateful to all those who have made written submissions in response to the
discussion paper mentioned above; they are:
Anderson, G
Arbitration and Alternative Dispute Resolution Centre
Arbitrators' Institute of New Zealand
Association of Consulting Engineers
Attorney-General's Department, Australia
Carden, D M
Carter, J
Chart, J R
Cooke, Rt Hon Sir Robin
Cranston, Professor R
Davenport QC, B
Draper, W G
Dugdaie, D F
Ennor, S C
Firth, D S
Gapes, R F
Gately, D
Green, J
Hearn, A
Henry, Mr Justice
Herrmann, Dr G
Hollands, D E
Hurlburt, W H
Institution of Professional Engineers
Interprofessional Committee on Liability
Land, J L
Lee, DG
Mann, Professor
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Master Builders' Federation Inc
McKay, I L
Ministry of Commerce
Ministry of Consumer Affairs
NZ Contractors' Federation
NZ Institute of Architects
NZ Institute of Valuers
NZ Law Society
Osbome,RJ
Riddet, C L
Rogers, Mr Justice A
Smellie, Mr Justice
Turner, GW
Williams, Commander
In addition, many people provided advice and comment throughout the project, and
participated in discussions with the Commission. As well as those listed above we
thank the following people and organisations for their contribution:

Aitken, T
Alberta Institute of Law Research and Reform
Auckland City Council
Barker, Mr Justice
Beca, G
Bilkey, C P
Brazil,P
BuII,S

Burnard, R 0
Carruthers QC, C

Carter,R

Christie, G
CIark, J
CoIIins, R G
Columbus Maritime Services Ltd
Commercial Union Insurance Ltd
Cornish,JW
Craig, J
Dean Murray and Partners
Deane, T
Department of Justice
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Dorter, J
Douglas, G
Durbin,C
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Ellinger, Professor P
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Frankham, A N
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Gray, B
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Hammond, Professor G
Hancock, H
Hoifman, H
Jeiferson, R F
Kennedy-Grant, T V H
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Kupe Group Ltd
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Legoe, Mr Justice C
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McKee-Wright, K E
Ministry of External Relations and Trade
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NZ Institute of Quantity Surveyors
O'Brien, M
Pert, A
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APPENDIX D

UNCITRAL REPORT ON mE MODEL LAW
Extract from Report of the United Nations Commission on International Trade Law
on the work of its eighteenth session (Vienna, 3-21 June 1985) (A/40/17)

Cbapter 11. International commercial arbitration: draft
model la. on International commercial arbitration'
A.

(AlCN.91263 and Add. I and 2) and a report of the

Secretary-General containing an analytical commentary
on the draft text (AlCN.9/264).

IlIfrtHIactio"

11. The Commission. at its fourteenth session. decided
to entrust the Working Group on International Contract
Practices with the task of preparing a draft model law
on international commercial arbitration.' The Working
Group carried out its task at its third. fourth. fIfth.
sixth and seventh sessions.' The Working Group
completed its work by adopting the draft text of a
model law on international commercial arbitration at
the close of the seventh session. ' after a drafting group
had established corresponding language versions in the
six languages of the Commission.
12. The Commission. at its seventeenth session. requested the Secretary-General to transmit the draft text
to all Governments and interested international organizations for their comments and requested the secretariat
to prepare an analytical compilation of the comments
received. The Commission also requested the secretariat
to submit to the eighteenth session of the Commission a
commentary on the draft text.'
13. At its current session. the Commission had before
it a report of the Secretary-General containing an
analytical compilation of comments by Governments
and internatiol!al organizations on tbe draft text of a
model law on international commercial arbitration
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B.

Ge"ertll obserwltio"s 011 tile dr.ft text 0/. model I...
Oil interlUltionM co_ercltll .rbitrlltioll

14. The Commission reaffirmed its appreciation to the
Working Group on International Contract Practices for
having elaborated the draft text of a model law on
international commercial arbitration. which was in
general favourably received and regarded as an excellent
basis for the deliberations of the Commission.
IS. It was stated that the paramount consideration in
reviewing and revising the draft text should be the
efficient functioning of international commercial arbil'fbe Commission considered this subject at its 30Sth to 333rd
meetings, on 3 to 21 June 1985. Summary records of those meetin,5
are contained in A/CN.9/sR.30S-333.
4Rcpon of the United Nations Commission on International Trade
Law on the work of its founeenth session. Official Rtcords of tht
Gtfltral Asstmbly. 7li"y.sixtlt Stssiorl. Sllppl,m,", No. 17 (Al36/17)J
para. 70.
'Reports on the work of those sessions are contained in A/CN.91
216. AlCN.9/232. AlCN.9/233. AlCN.9124S and A/CN.91246.
'The draft text of a model law on international commercial
arbitration is contained in tbe annex to AlCN.9/246.
'Report of the United Nations Commission on International Trade
Law on tbe work of its seventeenth session, Official Rtcords of Ih,
Gtntral Asstmbly. ThirtY-lUlllh stssioll. Sllppltmtlll No. 17 (A/39/17).
para. 101.

tration. To that end, due a<:count must be taken of the
needs of those who in day-to-day practice would use the
text and whom it was ultimately intended to serve.
16. As regards the future form of the text to be
adopted, the Commission decided to maintain the
working assumption of the Working Group, a<:cording
to which the text would be adopted and recommended
in the form of a model law and not in that of a
convention, subject to possible review of that decision
at the end of its deliberations on the substance of the
draft tex!.

CHAPTER I.

GENERAL PROVISIONS

A.rticle 1.
Scope of applicalimr17. The text of article I as considered by the Commission was as foUows:
. "(I) This Law applies to international commercial-arbitration, subject to any multilateral or bilateral
agreement which has effect in this State.
An arbitration is international if:
the parties to an arbitration agreement have,
at the time of the conclusion of that agreement,
their places of business in different States; or
"(2)

"(a)

"(b) one of the foUowing places is situated
outside the State in which the parties have their
places of business:
"(i) the place of arbitration if determined in, or
punuant to, the arbitration agreement;
"(ii) any place where a substantial part of the
obligations of the commercial relationship
is to be performed or the place with which
the subject-matter of the dispute is most
closely connected; or
"(c) the subject-matter of the arbitration agreement is otherwise related to more than one State.

"(3) For the purposes of paragraph (2) of this
article, if a party has more than one place of
business, the relevant place of business is that which
has the closest relationship to the arbitration agreement. If a party does not have a place of business,
reference is to be made to his habitual residence."
... Article headiDp are for reference purposes only IDd are not to be
used for purposes of interpretation.
····The term ucommercial" should be Jiven a wide interpretation so
u to cover matten-arilinl from all relarionshipl of. colDmen:ial nature.
Relationships of a commercial nature include, but are not limited to. the
{oUoMn. transactions: any trade transaction for tbe supply orexch.oae
of loods; distribution asreement; commercial representation or agency;
(attoriD,; leasina; construction of works; cOlllultina; engineerina;

licensina; investment; financing; bankina; insurance; exploitation
agreement or concession; joint venture .nd other forms of industrial or
busineu co-operation; carria&e of aoads or passenaen by air, sea. rail or

road:·
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SlIbstlJlttin SCOpe of applicatiolf: iIIte""'tiDlUll commercial
arbitratiolt
18. While some concern was expressed about restrictinl
the substantive scope of application to international
commercial matten, the Commission was agreed that
the draft text should be geared to and cover only
international commercial arbitration.

The term "commercial"
19. Divergent views were expressed as to the appropriateness of the footnote a<:companying paragraph (I)
as regards its form as well as its content, although it
was generaUy agreed that the term "commercial"
should be given a wide interpretation. Under one view,
the footnote should be deleted since in many legal
systems, in particular those which did not use the
technique of a footnote, it would be without legal value.
Instead, an attempt should be made to define the term
"commercial" in the body of the law itself. Such a
definition might, for example, be based on a shortened
venion of the text contained in the footnote or by a
reference in article I (I) to disputes arising from trade
or commerce. An alternative suggestion was to present
the guideline for interpretation, contained in the footnote, in a commentary or in the report on the
proceedings.
20. The prevailing view was that the footnote should
be retained, though possibly with certain modifications.
It was realized that no generally acceptable definition
had been found to date and that any definition would
entail certain risks. It was felt that the footnote, despite
its uncertain legal effect, could provide useful guidance
in interpretation, at least to the draften of any national
enactment of the model law.
21. A number of modifications were proposed to the
text of the footnote, whether the text would be retained
in a footnote or incorporated into the body of the law
itself. One proposal was to clarify that, in line with
article 7 (I), non-contractual relationships were included,
since the term "transaction" might lead to the opposite
result. Other proposals were to add to the list of examples
such commercial activities as services and processing as
well as agreements on international economic c0operation.
22. In view of the fact that certain national laws of civil
law tradition drew the line between commercial and civil
transactions according to whether or not the parties
involved were commercial penons (merchants), there was
support for the proposal to state in the opening sentence
that the qualification of a relationship as commercial did
not depend on the nature or character of the parties. That
proposal was objected to on the ground that such wording
might be construed as touching upon the sensitive issue of
State immunity. The Commission was agreed that there
was no intention to deal with that issue in tbe Model Law
and that, if the proposal were to be accepted, it would
have to be made clear that rules on State immunity were
not affected. Another concern was that the illustrative list
of commercial relationships could be construed as

•
ment of the "foreign" award was later sought in that
State. The other reason was that the provision covered
not only the case where the place of arbitration was
determined in the arbitration agreement but also the
case where it was determined only later, pursuant to the
agreement, for example by an arbitral institution or the
arbitra1 tribunal. It was felt that the latter case created
uncertainty as to what was the applicable law and as to
the availability of court services before the place of
arbitration was determined. Under another view, only
the latter reason was convincinl and, therefore, subparalraph (b) (i) should be maintained without the
words "or pursuant to".

meaning in positive terms that any dispute arising
therefrom would be capable of settlement by arbitration.
As to a decision relating to that concern, see below,
para. 29.
23. The Commission established an ad hoc working
party composed of the representatives of China, Hungary
and the United States and requested it to prepare, in the
light of the above discussion and proposals, a revised
version of paragraph (I) and the accompanying footnote
for consideration by the Commission.
24. The ad hoc working party suggested replacing, in
article I (I), the words "international commercial··
arbitration" by the words "international arbitration in
commercial·· matters, including Services and other
economic relations". It also suggested revising the
opening part of the footnote as follows: ..··The term
'commercial' should be given a wide interpretation so as
to include, but not be limited to, the following: any trade
transaction for the supply or exchange of goods or
services; distribution agreement; ... ".
25. It was noted that the proposed text did not use the
term "international commercial arbitration", which had
come to be a well-known term in the field. After
discussion, the Commission decided that, in spite ofthe
acknowledged difficulties, it would be better to retain the
original text of article 1 (I) and to revise the footnote as
follows: ..··The term 'commercial' should be given a
wide interpretation so as to cover matters arising from
all relationships of a commercia1 nature, whether
contractual or not. Relationships of a commercial
nature include, but are not limited to, the following
transactions: any trade transaction for the supply of
goods or services; distribution agreement; ... ".
26. The Commission was of the view that with the
revision of the footnote it was sufficiently clear that the
qualification of a relationship as commercial did not
depend on the nature of the parties. Therefore, it was
felt that it was not necessary to express it explicitly in
the text either of article I (I) or of the footnote. The
Commission was also of the view that the provision as
drafted did not touch on any rule on sovereign
immunity.
Paragraph (2): .. illlrrllaliollaf'

27. The Commission adopted subparagraph (a) and
was agreed that the provision would cover the bulk of
cases encountered in international commercial arbitration.
28. Divergent views were expressed as to the appropriateness of retaining subparagraph (b) (i). Under one
view, the provision should be deleted for essentially two
reasons. One reason was that there was no justification
to qualify a purely domestic relationship as international simply because a foreign place of arbitration
was chosen. Party autonomy was unacceptable here
since it would enable parties to evade mandatory
provisions oflaw, including those providina for exclusive
court jurisdiction, except where recoanition or enforce-

29. The prevailinl view was to retain the entire
provision of subparagraph (b) (i). It was noted that the
provision only addressed the question of internationality,
i.e. whether the (Model) Law for international cases or
the same State's law for domestic cases applied. It was
thOUght that the principle of party autonomy should
extend to that question. The Commission, in adoptinl
that view, was agreed, however, that the concern
relating to non-arbitrability, which had also been raised
in a more general sense and in particular in the
discussion on paraaraph (I) and the accompanying
footnote (above, para. 22), should be met by a
clarifying statement in a separate paragraph of article I
along the following lines: "This Law does not affect any
other law of this State which provides that a certain
dispute or subject-matter is not capable of settlement by
arbitration. "
30. As reprds subparagraphs (b) (ii) and (c), the
Commission was agreed that their respective scope was
not easily determined in a clear manner. In particular,
subparagraph (c) was regarded as unworkable due to its
vasue ambit. While there was some support for
maintaininl the provision, though possibly in some
modified form, the Commission, after deliberation,
decided to delete subparagraph (c).
31. However, in order to balance the reduction in
scope due to that deletion, it was proposed to add an
Optinl-in provision, either only to subparagraph (b) (ii)
or as a replacement for subparagraph (c). It was
thought that such a provision provided a more precise
test than the one set forth in subparagraph (c). In
response to that proposal, a concern was expressed that
such a subjective criterion would enable parties freely to
label as international a purely domestic case. Others,
however, considered that any such concern was outweighed by the advantales of a system that provided
certainty to the parties that their transaction would be
recognized as international, a characterization that
should properly fall within the scope of party autonomy.
In response to that consideration the view was expressed
that it was inconceivable that any State which deemed it
necessary to retain a special law for domestic cases
would want to allow parties to evade that system.
32. The Commission requested an ad hoc working
party, composed of the representatives of Australia,
Finland, India, the Union of Soviet Socialist Republics
and the United States, to prepare a draft of an opting-in
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provision and of a provision to implement the proposal
on non-arbitrability. The working party was also
requested to prepare, for consideration by the Commission, a draft provision which would express the
character of the Model Law as a Irx spuialis with
regard to all matters governed by the Law.

_(1915)

,

freedom includes the right of the parties to authorize
a third party, including an institution, to make that
determination;
"(d) where a provision of this Law refers to the
fact that the parties have agreed or that they may
agree or in any other way refers to an agreement of
the parties, such agreement includes any arbitration
rules referred to in that agreement;
"(e) unless otherwise agreed by the parties, any
written communication is deemed to have been
received if it is delivered to the addressee personally
or if it is delivered at his place of business, habitual
residence or mailing address, or, if none of these can
be found after making reasonable inquiry, then at tbe
addrcsscc's last-known place of business, habitual
residence or mailing address. The communication
shall be deemed to have been received on the day it is
so delivered."

33. As to the opting-in provision, the ad hoc working
party suggested replacing the wording in subparagraph
(c) by the following new provision: "(c) The parties
have expressly agreed that the subject-matter of the
arbitration agreement relates to more than one country."
While the concern previously expressed above in
paragraph 31 was restated, it was pointed out that
courts were unlikely to give effect to such an agreement
in a purely domestic case. After discussion, the Commission adopted the suggested provision.
34. As to the provision on non-arbitrability, the ad
hoc working party suggested adding the following new
paragraph to article I: "This Law shall not affect any
other law of this State by virtue of which certain
disputes may not be submitted to arbitration or may be
submitted to arbitration only according to provisions
other than those of this Law." The Commission
adopted the suggested paragraph.

Subparagraphs (a), (b) and (d)
38. The Commission adopted subparagraphs (a), (b)
and (d) of the article.

Subparagraph (c)
39. During the discussion on subparagraph (c), a
suggestion was made to express by an appropriate
reservation that the freedom of the parties to authorize
a third person to make a certain determination did not
extend to the determination of the rules of law
applicable to the substance of the dispute, as referred to
in article 28 (I). The Commission postponed consideration of the suggestion until the discussion of
article 28.

35. As to the provision expressing the lex sprdalu
character of the Model Law, the ad hoc working party
suggested adding the following new paragraph to
article I: "This Law prevails over other provisions of
law of this State as to matters governed by this Law."
The Commission decided not to include the suggested
formulation in article I because of a concern that the
proposed provision linked a somewhat imprecise delimitation of "matters governed by this Law" with a
categorical rule. However, it was understood that, since
the Model Law was designed to establish a special legal
regime, in case of conflict, its provisions, rather than
those applicable to arbitrations in general, would apply
to international commercial arbitrations.

40. In accordance with the view of the Commission
expressed during the subsequent discussion on article 28
that the Model Law should not deal with the possibility
that parties might authorize a third person to determine
rules of law applicable to the substance of the dispute
(sce below, para. 242), the Commission decided to
modify subparagraph (c) along the following lines: "(c)
where a provision of this Law, except article 28, leaves
the parties free to determine a certain issue, such
freedom includes the right of the parties to authorize a
third party, including an institution, to make that
determination" .

Paragraph (3)
36. The Commission adopted the provision, subject to
the deletion of the word "relevant" and to clarifying
that the second sentence did not relate to the first
sentence but to paragraph (2).

• • •

Subparagraph (e)

Article 2.
Definitions and rules of interpretation

41. In respect of subparagraph (e), several suggestions
were made for adding certain procedural rules, in
particular as regards the case where the addressee's
place of business, habitual residence or mailing address
was not to be found. One suggestion, which the
Commission adopted, was to clarify that in such case
the mailing by registered letter sufficed. The Commission did not accept a suggestion to lay down certain
criteria for determining what constituted a reasonable
inquiry. Another SUbmission, with which the Commission agreed, was that the expression "last-known"
referred to the knowledge of the sender.

37. The text of article 2 as considered by the Commission was as follows:
"For the purposes of this Law:
"(a) 'arbitral tribunal' means a sole arbitrator or
a panel of arbitrators;
"(b) 'court' means a body or organ of the judicial
system of a country;
"(c) where a provision of this Law leaves the
parties free to determine a certain issue, such
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42. In order to reduce the risk that the provision
miaht operate to the detriment of a party who was
unaware of any proceedinp apinst him, it was·
suuested that some son of advenisinl should be
required, a cenain period of time should be established
for the fictitious receipt to become effective or that
some possibility for the respondent to reson to a coun
should be envisqed. Another suuestion was not to
retain the provision and to rely solely on the requirements and safesuards of the applicable procedural lliw.
Yet another suuestion was that the provision, since it
went clearly beyond a mere definition or rule of
interpretation, should be plliced in a separate article of
the Model Law.

43. The Commission, after deliberation, was asreed
that the provision should not set fonh excessively
detailed procedural requirements which could prove to
be an obstacle to incorporatinl the Model Law in
nationallesaJ systems. The Commission entrusted an ad
hoc workinl party, composed of the representatives of
Czechoslovakia,lraq and Mexico, to prepare a modified
version of the provision in the Jisht of the above
discussion.
44. The ad hoc workinl pany suuested pllicinl the
provision in a new anicle 3 in the followinl modified
form:
Unless otherwise asreed by the panies, any
written communication is deemed to have been
received if it is delivered to the addressee personally
or if it is delivered at his place of business, habitual
residence or maiIina address; if none of these can be
found after makinl reasonable inquiry, a written
communication is deemed to have been received if it
is sent to the addressee'sllist-known place of business,
habitual residence or mailinl address by resistered
letter or any other means which provides a record of
the attempt to deliver it.
"( I)

"(2) The communication is deemed to have been
received on the day it is so delivered."
4S. The Commission adopted the suuested provision
as new anicle 3. It was noted that the reason for pllicinl
the provision in a separate anicle was that it contained
a rule of procedure and neither a defmition nor a rule
of interpretation. It was also noted that the reason for
pllicinl the llist sentence in a separate parasraph was to
make clear that the sentence referred to the entire
provision. As to the understanding of the Commission
that new anicle 3 on receipt of communications did not
apply to coun proceedings or measures but only to the
arbitral proceedings proper, see below, para. 106.
Suggestiotu lor additiolUll dejbritiotu

46. The Commission adopted the proposal to express
in anicle 2, possibly before the definition of "arbitral
tribunal" in subparagraph (a), that the term "arbitration" meant any arbitration whether or not administered by a permanent arbitral institution.
47. The Commission did not accept a proposal to
move the definition of "arbitration asreement", set
fonb in anicle 7 (1), to article 2.
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48. It was suuested that the term "award" should be
defined in tbe Model Law. Such a definition, which
would be useful for all provisions where the term was
used, could also clarify the various possible types of
awards, such as final, partial, interim or interlocutory
awards.
49. The Commission was aarced that, while a definition was desirable, a more modest approach should
be taken in view of the considerable difficulty of findinl
an acceptable definition and in view of the fact that
other lesaJ texts on arbitration, e.l. the 19S8 New York
Convention and many national laws, did not defme the
term. It was asreed to determine in the context of
article 34 and any other provision where such determination was needed (e.g. anicles 31 and 33) which
types of decisions were covered by those anicles.

SO. As to a decision to add a new subparasraph Cl> in
respect of counter-claims, see below, para. 327.

• • •
Article 4.
Waiver olright to object

SI. The text of anicle 4 as considered by the Commission was as follows:
"A pany who knows or ousht to have known that
any provision of this Law from which the parties
may derogate or any requirement under the arbitration asreement has not been complied with and
yet proceeds with the arbitration without stating his
objection to such non-compliance without delay or, if
a time-limit is provided therefor, within such period
of time, shall be deemed to have waived his riaht to
object."
52. Divergent views were expressed as to whether
article 4 should be retained. Under one view, the
provision was too value and possibly in conflict with
relevant provisions of national law and, as regards its
effect, too rigid in that it might operate unfairly against
a pany. For those reasons, the question of waiver or
estoppel should either be left entirely to the applicable
national lliw or, if it was deemed absolutely necessary
to have a waiver rule in regard to I:Cnain provisions, the
question should be addressed only in the individual
articles of the Model Law conl:Crninl those provisions.
53. The prevailing view, which the Commission
adopted, was that a general waiver rule along the lines
of anicle 4 should be maintained, since such a rule
would help the arbitral process function efficiently and
in 100d faith and would help achieve sreater uniformity
in the matter.
54. As regards the contents of anicle· 4, various
suggestions were made. It was suggested that, as to the
imputed knowledle of a pany, the wording "or ought
to have known" should either be deleted or be made
more precise and less rigid by requiring ordinary care
or reasonable cliligenl:C. Notinl that those words were
not contained in the correspondinl provision in the
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UNCITRAL Arbitration Rules (article 30). the Commission decided to delete them since they might create
'
more problems than they solved.

drafteD had considered the matter and decided not to
give the coun authority to intervene or that the drafteD
had failed to consider the matter at all. Especially ,since
the panies. arbitral tribunals and couns who would he
called upon to apply the Law in the future would not
have easy acc:css to the drafting history, they would
often not know into which Category a panicular matter
fell.

ss.

A suggestion was made to delete the reference to
the non-mandatory provisions of law and the arbitration
agreement. The Commission did not adopt the proposal
since the remaining provision would be too vague and.
since it would also cover non-c:ompliance with mandatory provisions of law. it would be too rigid.

56. The view was expressed that the words "without
delay" were too vague and too rigid. It was. therefore.
proposed to establish instead a period of time or to
soften the requirement by using wording such as
"within reasonable time". It was noted. in that context.
that the time element was imponant in view of the fact
that a period of time as referred to in anicle 4 was not
contained in any provision of the Model Law and was
rarely contained in arbitration agreements. The Commission. after deliberation. decided to use the wording
"without undue delay" instead of fixing a period of
time. since no period of time could be appropriate in all
cases.
57. As regards the effect of a waiver under anicle 4.
the Commission was agreed that it was not limited to
the arbitral proceedings but extended to subsequent
court proceedings in the context of anicles 34 and 36. It
was noted. however. that where an arbitral tribunal had
ruled that a party was deemed to have waived his right
to object. the coun could come to a different conclusion
in its review of the arbitral procedure under article 34
or. provided the proc:ecdings were conducted under the
~odel Law. anicle 36.

•••
Article 5.
Scope of court iIIterm.tioll

58. The text of article 5 as considered by the Commission was as follows:
"In matteD governed by this Law, no coun sball
intervene except where so provided in this Law."
59. Divergent views were expressed as to the appropriateness of the provision. The discussion focused on
two objcc:tions. The flllt objection was that the provision, which addressed an issue of fundamental practical imponance. did not give a clear answer to the
question whether in a given situation coun intervention
was available or excluded. The second objection was
that the provision, read together with the few provisions
of the Model Law which provided for coun intervention,
presented an unac:c:eptably restrictive scope of judicial
control and assistance ..
60. In advancing ~he flllt objection. it was pointed out
that in many cases it was not possible to know whether
a matter was governed by the Law. If a panicular
matter was not expressly mentioned in the Law, it was
possible that the drafteD had considered the matter and
decided that the Law should not cover it, that the

In response to that objcc:tion, it was pointed out
that the problem was common to any lex specialis and.
in fact. all texts for the unification of law. Since no such
text was complete in every respcc:t. what was not
governed by it must be governed by the other rules of
domestic law. Therefore. it was necessary. though
admittedly often difficult. to determine the scope of
coverage of the particular text. Yet. in the great
majority of cases in which the question of coun
intervention became relevant, the answer could be
found by using the normal rules of statutory interpretation. taking into account the principles underlying
the text of the Model Law.
61.

62. In advancing the second objcc:tion. it was emphasized that article 5 expressed an excessively restrictive
view as to the desirability and appropriateness of coun
intervention during an arbitration. It was to the
advantage of businessmen who engaged in international
commercial arbitration to have access to the couns
while the arbitration was still in process in order to stop
an abuse of the arbitraJ procedure. Funhermore. a
limitation of the authority of the couns to intervene in
arbitraJ proc:ccclinp might constitute an unwarranted
interference in the prerogatives of the judicial power.
and might even be contrary to the constitution in some
States. Finally. even if the authority of the court to
intervene in supervision of an arbitration might have to
be limited. the coun should have a broader power to
act in aid of the arbitration. It was suggested. as a
possible mean. of softeninJ the extremely rigid charac:ter
of article 5. to give the panics to an arbitration the
authority to agree on a more extensive degree of coun
supervision and assistance in their arbitration than was
furnished by the Model Law.
63. In response to that second objection. it was
pointed out that reson to intervention by a court
during the arbitraJ proc:ecdinp was often used only as a
delaying tactic and was more often a source of abuse of
the arbitral proc:ecdinp than it was a protection against
abuse. The purpose of article 5 was to achieve certainty
as to the maximum extent of judicial intervention.
includina assistance. in international commercial arbitrations. by compelling the drafteD to list in the
(Model) Law on international commercial arbitration
ail instances of coun intervention. Thus. if a need was
felt for addina another such sitUation. it should be
expressed in the Model Law. It was also recognized
that. although the Commission might hope tbat ,States
would adopt tbe Law as it was drafted, since it was a
model law and not a convention. any State which Dlight
have constitutional problems could extend tbe scope of
judicial intervention when it adopted the Law witbout
violating any international obligation.

284

12

courts in different States was concerned, it could not
etfeetively be settled by a model law .

64. As reprds the sugestion to _ble parties to
qree on a wider scope of court intervention, the
question was raised as to wbether the parties c:ould be
expected to draft an qreement on the point that woUld
adequately deal with the problems. Moreover, the
concern was expressed that institutional arbitration
ru1es miabt include a provision extendina the riaht of
court intervention and tbat IOme parties wbo bad
qreed to the use of those rules miabt be subject to
court intervention they bad not expected.

71. The Commission was qreed, however, that it was
desirable to determine the installces in which the court
or courts of a particular State whicb had adopted the
Model Law would be competent to perform the
funeaons referred to in anicle 6. It was noted that the
question was directly related to the peraI matter of
the territorial scope of application of the Model Law.
The Commission, therefore, embarked on a discussion
of that peraI matter.

65. The Commission, after deliberation, adopted the
article in its current form.

Dlscunloll on terrltorltlllCDpe of IIppliclltloll

•••

72. Diveraent views were expressed as to whether the
Model Law should expressly state its territorial scope of
application and, if 10, which conneetinl factor should
be the determinina criterion. Under one view, it was
inappropriate to determine that issue in the Model Law
since the territorial scope of application of the Law as
adopted in a pven State was either ae\f-evident from the
fact of its enactment or was to be determined by the
particular State in accordance with its seneral policies
in that reprd, includiq its stance on conflict of laws
and on court competence. The prevai1iq view, however,
was that it was desirable to determine tbat issue in the
Model Law in order to achieve a Feater dearee of
barmony, thereby helpinl to reduce the conOict of laws
as well as of court competence.

Article 6.
C"",.t for urtllill /WIctlolU of tubitrlllion lluUtllllU 11l1li
ntpervlsioll

66. The text of article 6 as considered by the Commission was as follows:
"The Court with juriadieaon to perform the funeaons
referred to in articles II (3), (4), 13 (3), 14 and 34 (2)
sba1l be the ... (blanks to be filled by eacb State when
enactina the Model Law)."
67. The Commission was apeed that article 6, by
ca11in1 upon each State to desipate a court for
perfonninl the funetions of arbitration assistance and
lupervision referred to in the article, was useful and
beneficial to international commercial arbitration. As a
result of a subsequent decision to provide for instant
court control over an arbitral tribunal's ruIina that it
bad juriadieaon (see below, para. 161), a reference to
article 16 (3) was included in article 6.

69. It was also asreed tbat a State should not be
compelled to desipate a court in the terms of article
(2) (6) for all the funeaons referred to in article 6 but
should be free to entrust the funeaons envisqed in
articles 11, 13 and 14 to an Qrpn or authority outside
its judicial system such as a chamber of commerce or an
arbitral institution.

73. As reprds the connectinl factor which should
determine the applicability of the (Model) Law in a
pven State, there was wide support for the s~
strict territorial criterion, accordinl to which the Law.
would apply where the place of arbitration was in that
State. In support of that view, it was pointed out that
that criterion was uaed by the areat majority of national
, laws and that, where national laws allowed parties to
choose the procedural law of a State other tban tbat
whc:re the arbitration took place, experience showed
. that parties in praetice rarely made use of that faculty.
The'Model Law, by its liberal contents, further reduced
the need for such choice of a "fomp" law in lieu of
the (Model) Law of the place of arbitration; it was
pointed out that the Model Law itself allowed the
parties wide freedom in sbapinl the rules of the arbitral
proc:eedinp, includinl the faculty of aareeinl on tbe
procedural provisions of a "foreip" law 10 lonl as
they did not conOict with the mandatory provisions of
the Model Law.

70. A suueation was made to reeopize party aut~
nomy as reprds the .choice of the forum in tbose cases
where mOre tIuui 'one court was competent to perform
the fUDCti51ns of arbitration assistance and supervision.
Another suueation was to resolve any possible positive
conflict of court competence by accordinl priority to
tbe court rmt seized with the matter. The Commission
did Dot accept those suuestions since, in 10 far as the
choice o£.forum within a pven State was concerned, the
issue fell in the )lational domain of reauJatinl the
orpnization of and access to its courts and, in 10 far as
the issue and possible conOict of the competence of

74. Anotber view was that the place of arbitration
sbould not be exclusive in the sense that parties would
be precluded from choosiq the law of another State as
the law applicable to the arbitration procedure. A State
wbicb adopted the Model Law miaht wisb to apply it
also to tbose cases where parties bad cbosen the law of
tbat State even thouah the place of arbitration was in a
different State. It was reeopized that such choice miaht
be subject to certain restrictions, in particular as
reprds fundamental notions of justice, reasons of
public policy and rules of court competence intrinsic to
the lep1 and judicial system of each State.

68. It was understood that a State was not compelled
to desipate merely one sinpe court but was free to
entrust a number of its courts or a certain catelOry of
its courts with performinl those funetions. That point
could be made clear by addinl to the words "the
Court" the words "or the Courts".
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75. The Commission was agreed that the basic criterion
for the territorial scope of application, whatever its
precise final wording, would not govern the court
functions envisaged in articles 8 (I), 9, 35 and 36, which
were entrusted to the courts of the particular State
adopting the Model Law irrespective of where the place of
arbitration was located or under which law the arbitration
was conducted.

13

80. In discussing the above proposal, the Commission
decided that, for reasons stated in support of the strict
territorial criterion (see above, para. 73), the applicability
of the Model Law should depend exclusively on the place
of arbitration as defined in the Model Law. As to the
question of extending the applicability of articles 11, 13
and 14 to the time before the place of arbitration was
determined, some support was expressed for such an
extension since it was important to provide court
assistance in the cases where parties could not reach an
agreement on the place of arbitration. However, the
prevailing view was that the Model Law should not deal
with court assistance to be available before the determination of the place of arbitration. In support of the
prevailing view it was stated that neither the place of
business of the claimant nor the place of business of the
defendant provided an entirely satisfactory connecting
factor for the purpose of determining whether court
assistance should be provided. Moreover, a provision of
that kind in the Model Law might interfere with other
rules on court jurisdiction. It was aJso pGinted out that
even without such an extension of the applicability of the
Model Law a party might be able to obtain court
assistance under laws other than the Model Law. Previous
discussion as to whether the applicability of articles 11, 13
and 14 should be extended to the time before the place of
arbitration was determined is reported below, paras. 107110 (article 11), para. 133 (article 13), para. 143 (article 14)
and para. 148 (article 15 with reference to article 11).

76. As regards the court functions referred to in
article 6, i.e. those envisaged in articles 11(3), II (4), 13
(3), 14 and 34 (2), it was agreed that a decision should be
made in the context of the discussion on each of those
articles whether the basic criterion would be appropriate.
In that connection, it was suggested that an extension of
the territorial scope of application might be desirable with
regard to the court functions envisaged in articles 11, 13
and 14 so as to make available the assistance of the court
specified in article 6 even before the place of arbitration or
other general connecting factor for the applicability ofthe
(Model) Law of a particular State had been established.
Various suggestions were made as to which should be the
special connecting factor for that purpose: (a) defendant
has place of business in this State; (b) claimant has place
of business in this State; (c) claimant or defendant has
place of business in this State; (d) arbitration agreement
was concluded in this State; (~)forcertaininstances: place
of residence of arbitrator concerned is in this State.
77. While some doubts were expressed as to the
practical need for and feasibility of such an extension,
others felt that such a need existed in many cases. The
Commission was agreed that the question should be
decided in the context of its discussion of the relevant
articles (i.e. articles 11, 13 and 14).

81. The Commission agreed that a provision implementing that decision, which had to be included in article
I, should be formulated along the following lines: "The
provisions of this Law, except articles 8, 9, 35 and 36,
apply only if the place of arbitration is in the territory of
this State."

78. The Commission requested the secretariat to
prepare, on the basis of the above discussion, draft
provisions on the territorial scope of application of the
Model Law in general, including IUgaestiOns as to
possible exceptions to the general scope.

• • •
CHAPTER 11. ARBITRATION AGREEMENT

79. The secretariat prepared the foUowing draft of a new
paragraph (I bis) of article I for consideration by the
Commission:

D~fltUtitm

Artic/~ 7.
tIIId1 - DI arlJitrlltiDII avu",~ltt

82. The text of article 7 as considered by the Commission was as foUows:
..( 1) •Arbitration agreement' is an agreement by the
parties to submit to arbitration, whether or not
administered by a permanent arbitral institution, an
or certain disputes which have arisen or which may
arise between them in respect of a defined legal
relationship whether contractual or not. An arbitration a~ement may be in the form of an arbitration clause in a contract or in the form of a
separate agreement.

..( I bis) The provisions of this Law apply if the place
of arbitration is in the territory of this State. However,
those provisions on functions oC courts of this State set
forth in articles 8, 9, 35 and 36 apply irrespective of
whether the place of arbitration is in the territory oCthis
State; those provisions on functions of courts of this
State set forth in articles 11, 13 and 14 apply even where
the place of arbitration is not yet determined, provided
that the respondent [or the claimant] has his place of
business in the territory of this State."
The secretariat added the suggestion that, if the
Commission were to decide that the court assistance
envisaged in articles 11, 13 and 14 need not be made
available in those cases where the place of arbitration WIIS
not yet determined, the follOwing short version of
paragraph (I bis) might be sufficient:

"(2) The arbitration agreement shau be in writing.
An agreement is in writing if it is contained in a
document signed by the parties or in an exchange of
letters, telex, telegrams or other means of telecommunication which provide a record of the agreement.
The reference in a contract to a document containing
an arbitration clause constitutes an arbitration agreement provided that the contract is in writing and the

"(I bis) The provisions ofthis Law, except articles 8,
9, 35 and 36, apply if the place of arbitration is in the
territory of this State."

286

l'

reference is such as to make that clause part of the
contract."
Paragraph (l)

83. The Commission adopted the paragraph; it referred to its Drafting Group a suggestion to replace the
words "all or certain disputes which have arisen or
which may arise" by the words "any existing or future
dispute".
Paragraph (2)

84. The Commission noted that paragraph (2) did not
cover cases, encountered in practice, where one of the
parties did not declare in writing his consent to
arbitration. Practical examples, which were recognized by
some national laws as constituting valid arbitration
agreements, included the arbitration clause in a bill of
lading, in certain commodity contrac1S and reinsurance
contrac1S which customarily become binding on a party
by oral acceptance, and in other contrac1S which were
concluded by a written offer and an oral acceptance or
by an oral offer and a written conflml~on.
85. Various suggestions were made with a view to
expanding the scope of paragraph (2) in order to
accommodate all or at least some such cases. One
suggestion was to adopt the solution found in the 1978
version of article 17 ofthe 1968 Brussels Convention on
Jurisdiction and the Enforcement of Judgments in Civil
and Commercial Matters, which referred to agreements
"in writing or, in international trade or commerce, in a
form which accords with practices in that trade or
commerce of which the parties are or oUght to have
been aware". While there was considerable support for
that suggestion, which was said to reflect the current
trend towards a more liberal approach to the question
of form, the Commission, after deliberation, did not
accept it. It was felt that a more modest approach was
appropriate in the different context ofvalidity as to form
of arbitration agreements, because the reference to
trade usages was too vague to ensure uniform interpretation and entailed the possible risk that a consent to
arbitration would be imposed upon a party unfamiliar
with the customs prevailing in certain trades or regions.

86. Another suggestion was to add at the end of
paragraph (2) the following sentence: "If a bill of lading
or another document, signed by only one of the parties,
gives sufficient evidence of a contract, an arbitration
clause in the document, or a reference in the document
to another document containing an arbitration clause,
shall be considered to be an agreement in writing."
While considerable support was expressed for the
suggestion, the Commission, after deliberation, did not
adopt the additional wording because it appeared
unlikely that many States would be prepared to accept
the concept of an arbitration agreement which, although
contained in a document, was not signed or at least
consented to in writing by both of the parties. It was
also pointed out that there might be difficulties with
regard to the recognition and enforcement under the
1958 New York Convention of awards based on such
agreements.

87. A more limited suggestion was to include those
cases where parties who had not concluded an arbitration agreement in the form required under paragraph
(2) nonetheless participated in arbitral proceedings and
where that fact, whether viewed as a submission or as
the conclusion of an oral agreement, was recorded in
the minutes of the arbitral tribunal, even though the
signatures of the parties might be lacking. It was
pointed out in support of the suggested extension that,
although awards made pursuant to arbitration agreements evidenced in that manner would possibly be
denied enforcement under the 1958 New York Convention, adoption of that extension in the Model Law
might eventually lead to an interpretation of article
11 (2) of that Convention whereby arbitration agreements
evidenced in the minutes of arbitral tribunals would be
acceptable. It was noted that, if the suggestion were
adopted, the condition of recognition and enforcement
laid down in article 35 (2) of the Model Law, i.e. supply
of original or certified copy of the arbitration agreement
referred to in article 7, might have to be modified to
accommodate that instance of submission (AlCN .91264,
note 91). The Commission, after deliberation, decided
to extend the scope of paragraph (2) along the lines of
the suggestion.
88. To implement that decision the Commission
decided to add to the end of the second sentence of
article 7 (2) such wording as "or in an exchange of
statements of claim and defence in which one party has
alleged and the other party has not denied the existence
of an agreement".

• • •
Article 8.
Arbitratioll agrumellt and substalltive claim before court

89. The text of article 8 as considered by the Commission was as follows:
"( I) A court before which an action is brought in a
matter which is the subject of an arbitration agreement shall, if a party so requests not later than when
submitting his first statement on the substance of the
dispute, refer the parties to arbitration unless it finds
that the agreement is null and void, inoperative or
incapable of being performed.
"(2) Where, in such case, arbitral proceedings have
already commenced, the arbitral tribunal may continue the proceedings while the issue of its jurisdiction is pending with the court."
90. It was suggested that paragraph (2) could be read
to apply only if the arbitral proceedings had commenced
prior to the commencement of the judicial proceedings.
The Commission agreed that the text of paragraph (2)
should be amended so as to make clear that a party was
not precluded from initiating arbitral proceedings by
the fact that the matter had been brought before a
court.
91. There was a divergence of opinion in the Commission as to whether the text should be amended so as
to preclude the possibility that proceedings might go
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"It is not incompatible witb tbe arbitration ~
ment for a party to request, before or durinl arbitral
proceedinp, from a court an interim measure of
protection and for a court to armt sucb measure."

forward cOllc:urreutly in both tbe arbitral tribunal and
the court. Under one view, if tbe arbitral proceedinp
had already commenced, tbe court sbould normally
postpone its rulinl on tbe arbitral tribunal's jurisdiction
until the award was made. That would prevent tbe
protraction of arbitral proceedinp and would be in line
witb article VI (3) of tbe European Convention on
International Commercial Arbitration (Geneva, 1961).
Under another view, once the issue as to wbether tbe
arbitration aareement was null and void was raised
before tbe court, priority should be accorded to tbe
court proceedinp by recopizinl a power in tbe courts
to stay tbe arbitral proceedinp or, at least, by
prec:ludinl tbe arbitral tribunal from renderinl an
award.

96. The Commission adopted tbe policy underlyilll
tbe article and confumed the view tbat tbe ranse of
measures covered by tbe provision was a wide one and
included, in particular, pre-award attachments. It was
pointed out tbat tbe interim measures compatible witb
an arbitration aareement misht, for example, also relate
to the protection of trade secrets and proprietary
information. It was undentood tbat article 9 itself did
not reauIate whicb interim measures of protection were
available to a party. It merely expressed tbe principle
tbat a request for any court measure available under a
aiven leaaI system and tbe srantinl of such measure by
a court of "this State" was compatible with the fact
tbat the parties bad asreed to setde their dispute by
arbitration.

92. The Prevailinl view was to leave tbe current text
of parasrapb (2) uncbansed on tbat point. Permittinl
tbe arbitral tribunal to continue the proceedinp,
inc:ludilll tbe makinl of an award, wbile tbe issue of its
jurisdiction was before the court contributed to a
prompt resolution of tbe arbitration. It was pointed out
tbat expenses would be saved by awaitiq the decision
of the court in those cases where the court later ruled
asainst the jurisdiction of the arbitral tribunal. However,
it was for that reason not ncommendable to provide
for a postponement of tbe court's ru1in1 on the
jurisdiction of the arbitral tribunal. Furthermore, wbere
tbe arbitral tribunal bad serious doubts as to its
jurisdiction, it would probably either proceed to a final
determination of tbat issue in a rulins on a plea referred
to in article 16 (2) or, in exercisinl the discretion
accorded to it by article 8 (2), await the decision of the
court before proceedins with the arbitration.

97. That undentandiq also provided the answer to
tbe question wbetber article 9 would prevent parties
from excludinl in tbe aareement resort to courts for all
or certain interim measures. While the article sbould
not be read as prec:ludins such exclusion aareement, it
sbould also not be read as positively aivins eft"ect to any
such exclusion aareement. It was aarced that the correct
uncler.tandin, of article 9 misht be made clearer by
usin, the term "an arbitration qnement" instead of
the term ''tbe arbitration aaree_t". The Commission
adopted artic:le 9 subject to tbat modification.

• ••

93. It was noted that objections to the existence of a
valid arbitration aareement were referred to in articles

CHAPTER Ill. COMPOSmON OF ARBITRAL
TRIBUNAL

8 (I), 16 (2), 34 (2) (a) (i) and 36 (1) (/I) (i), whicb
apparendy 1Il0wed a party wisbiq to obstruct or delay
tbe arbitration to raise the same objection at four
dift'erent staps. The Commission was asreed that,
wbile it was not possible in a model law to solve
potential conOicts of competence between courts of
dift'erent States or between any such court and an
arbitral tribunal, wben considerins tbose artic:les account
should be taken of the need for inner consistency with •
view to reducinl the eft"eets of possible dilatory tactics.

.4rlicl, Id
NrurrIMr tI/tubilrtJ,,,,.,
91. The text of article 10 as considered by the
Commission was as foDows:
"(I) The partielan free to determine the number
of arbitraton.
"(2) Failiq such determination, the number of
arbitraton sbaII be tbree."

94. The Commission, after deliberation, adopted
artic:le I, subject to modifyins parapapIl (2) aJons the
followiq lines: ''The fact that all action is brousbt
before a court as referred to in parqrapb (I) of this
anicle does not prec:lude a party from initiatiq arbitral
proceedinp or, if arbitral proc:Mdinp have already

99.

The COIIIIIIiIIion Idopted the article.

• • •
Antck 11.
.4p".""'" tI/ tII'biIrtnor,
100. The text of article 11 as considend by the
Commission was as foDows:
"(I) No person sbaII be prec:luded by reason of his
nationality from actins as an arbitrator, um..
otherwise qned by the partieI.

commenced, the arbitral tribunal from continuins the
proceedinp L inc:ludins the makilll of an award,] wbile
the issue of [its] juriidiction is pendilll with tbe court."

•••
.4rtick 9.
.4rbilrtJlltm .",.",.., tIIId f111erlm _ , by etntrl

"(2) The parties an free to qree on • pr~ of
appointiq tbe arbitrator or arbitraton, IlIbjec:t to

95. The text of artic:le 9 as considered by the Com-

million was as follows:
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the provisions of
artic:le.

~phs

(4) and (5) of this

''(3) Failing such agreement,
"(a) in an arbitration with tbree arbitrators, eacb
party shall appoint one arbitrator, and the two
arbitrators thus appointed sbaIl appoint the third
arbitrator; if a party fails to appoint the arbitrator
within thirty days after having beea requested to do
so by the other party, or if the two arbitrators fail to
agree on tbe third arbitrator within thirty days of
their appointment, the appointment sbaIl be made,
upon request of a party, by tbe Court specified in
artic:le 6;
"(b) in arbitration witb a sole arbitrator, if the
parties are unable to agree on the arbitrator, be shall
be appointed, upon request of a party, by the Court
specified in artic:Ie 6.
"(4) Where, under an appointment procedure agreed
upon by the parties,
"(a) a party fails to act as required under such
procedure; or

the parties, or two arbitrators, are unable to
reach an agreement expected of them under such
procedure; or
"(c) an appointing autbority fails to perform any
function entrusted to it under such procedure,
"(b)

any party may request the Court specified in artic:le 6
to take the necessary measure, unless the agreement
on the appointment procedure provides other means
for securing the appointment.
"(S) A decision on a matter entrusted by paragrapb
(3) or (4) of tbis artic:le to the Court specified in
article 6 shall be final. Tbe Court, in appointing an
arbitrator, shall have due regard to any qualifications
required of tbe arbitrator by the agreement of tbe
parties and to such considerations as are likely to
secure tbe appointment of an independent and
impartial arbitrator and, in the case of a sole or third
arbitrator, sball take into aceount as well tbe
advisability of appointing an arbitrator of a nationality otber than tbose of the parties."

Paragraphs (1) aIId (2)
101. Tbe Commission adopted those paragraphs. In
that connection, it was noted that the Model Law did
not contain an express provision to tbe effect that the
arbitral tribunal bad to be composed of impartial and
independent members. It was understood, bowever,
that that agreed principle was sufficiently clear from
otber provisions of the Model Law, in particular article
12, which set fortb tbe grounds for cballenge.

Paragraph (3)
102. The Commission adopted subparagrapb (a), subject to replacing tbe words ''Witbin tbirty days after
baving been requested to do so by tbe other party"
by such words as "witbin thirty days of receipt of sucb
request from tbe otber party".
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103. A sugestion was made to lay down in subparagrapb (b) a time-1imit, as was done in respect of the
provision of subparagrapb (a). Tbe Commission was
agreed that no such time-limit was required in subparagrapb (b) since tbe persons expected to agree were
the parties themselves whose inability to reach an
agreement became evident by a request of one of them
to the Court. Accordingly, subparagrapb (b) was
adopted in its current form.

Paragraph (4)

104. It was noted that the term "appointing authority"
used in subparagrapb (c) was not defined in tbe Model
Law. Tbe Commission was agreed that the term should be
replaced by appropriate wording and the sub~pb
be revised along tbe following lines: "(c) a third party,
inc:Iuding an institution, entrusted by the parties with a
function in connection with the appointment of arbitrators fails to perform this function". It was noted that
such a modification made it unnecessary to inc:lude in
artic:le 2 a definition of tbe term "appointing authority".
Ptuagraph (5) tIIId nIIIe:rtiDIIS nlalillg to f/IIIctiDIIS of

COIITt
10S. Tbe Commission adopted paragrapb (S).
106. In respect of the functions of the Court. envisaged
under paragraphs (3), (4) and (S), an observation was
made based on the concern which bad earlier been
expressed in tbe context of article 2 (d (see above,
para. 42). It was observed that tbe provisions of article II
dealing with the functions of tbe Court, in particular if
read together with the provisions of tbe Model Law on
receipt of written communications, could be interpreted
as precluding the Court from applying domestic procedural rules which, by requiring. for instance, a certain
form of service or advertising, would help to reduce tbe
risk of a party being caught in arbitral proceedings
without bis knowledge. Tbe Commission decided to
clarify that tbe provision on receipt of communications
did not apply to court proceedings or measures but
only to tbe arbitral proceedings proper, including any
steps in tbe appointment process by a party, an
arbitrator or an appointinl autbority.
107. As agreed in the context of the discussion on tbe
territorial scope of application and any possible exceptions thereto (see above, paras. 76-77), tbe Commission
considered whetber court assistance in the appointment
process, as provided for in artic:le II (3), II (4) and
II (S), sbould be made available even before tbe place
of arbitratinn was determined, since it was tbe determination of tbe place of arbitration wbicb triggered the
general applicability of tbe (Model) Law in a State tbat
had enacted it.
108. Under one view, the Model Law need not "ontain
any sucb provision since it was difficult to find an
acceptable connecting factor and, above all, tbere was
no pressing need in view of the infrequency of cases
where parties bad agreed neitber on a place of
arbitration nor on an appointing autbority and since
even in sucb rare cases tbe existing applicable law or

..... 0..

~s......(U'5)

laws might come to their assistance with a coherent
system.
109. The prevailing view, however, was that a practical
problem existed and the Model Law should provide for
such assistance in order to facilitate international
commercial arbitration by enabling the diligent party to
secure the constitution of the arbitral tribunal. As to
which should be the connecting factor, the following
proposals were made: (a) place of business of defendant,
(b) place of business of claimant, (c) place of business
of either claimant or defendant.

While some doubt was expressed as to the necessity for
making such an addition to article 12, the Commission
decided to adopt the proposal and requested an ad hac
working party, composed of the representatives of
Algeria, India and the United States, to prepare a draft
reflecting the decision.
liS. On the basis of a proposal by the ad hoc working
party, the Commission adopted the following amended
wording of the first sentence of article 12 (2): "An
arbitrator may be challenged only if circumstances exist
that give rise to justifiable doubts as to his impartiality
or independence, or if he does not possess qualifications
agreed to by the parties."

110. The Commission, after deliberation, tentatively
concluded that a State adopting the Model Law should
make available the services of its Court referred to in
article 6 for appointing an arbitrator under article 11 in
those cases where the defendant had his place of
business in "this State" and, possibly, in those cases
where the claimant had his place of business in "this
State", provided that the court in the defendant's
country did not perform that function.
Ill. In the subsequent discussion concerning the
territorial scope of application of the Model Law, the
Commission decided not to extend the applicability of
articles 11, 13 and 14 to the time before the place of
arbitration was determined. (That discussion is reported
above, paras. 79-81.)

• • •
Article 12. GrolUlds for challenge

116. Divergent views were expressed as to the word
"only" in the first sentence of paragraph (2). Under one
view, the word should be deleted because there might
be grounds for challenge which would not necessarily
be covered by the words "impartiality or independence".
By way of example. it was suggested that, without
calling into question the integrity or impartiality of an
arbitrator, his nationality might be a sound ground for
challenge in view of the policies followed by his
Government.
117. Under another view, the word "only" was useful
in that it excluded other grounds for challengC! not dealt
with in the model law. It was pointed out that in most
cases of the type falling within the example cited above
the circumstances would in any event give rise to
justifl&ble doubts as to the impartiality or independence
of the arbitrator.

112. The text of article 12 as considered by the
Commission was as follows:
"( I) When a person is approached in connection
with his possible appointment as an arbitrator, he
shall disclose any circumstances likely to give rise to
justifIAble doubts as to his impartiality or independence. An arbitrator, from the time of his appointment and throughout the arbitral proceedings, shall
without delay disclose any such circumstances to the
parties unless they have already been informed of
them by him.
"(2) An arbitrator may be challenged only if
circumstances exist that give rise to justifIAble doubts
as to his impartiality or independence. A party may
challenge an arbitrator appointed by him, or in
whose appointment he has participated, only for
reasons of which he becomes aware after the appointment has been made."
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118. Under yet another view, the flfSt sentence of
paragraph (2) should be interpreted as limiting the
grounds for challenge to the grounds provided in the
model law even without the word "only". However, in
order to make that point clear, some proponents of that
view suggested the retention of the word "only".
119. The Commission decided to retain the word
"only" in the flfSt sentence of paragraph (2). In doing
so, the Commission observed that the corresponding
provision of article 10 (1) of the UNCITRAL Arbitration
Rules, on which the discussed provision of the Model
Law was modelled, did not contain the word "only".
However, it was suggested that the UNCITRAL Arbitration Rules as contractual rules could not affect the
application of any other grounds for challenge provided
in mandatory rules in the applicable law, whereas it
might be desirable that the Model Law prevented such
other grounds for challenge from being applied in
international commercial arbitration.

Paragraph (1)

• • •

113. The Commission adopted paragraph (1).

Article IJ.
Challenge procedure

Paragraph (2)
114. It was noted that parties sometimes agreed that
arbitrators had to have certain professional or trade
qualifications and it was proposed that the Model Law
should respect that aspect of party autonomy by
including in paragraph (2) a reference to any additional
grounds for challenge on which the parties might agree.

120. The text of article 13 as considered by the
Commission was as follows:
"( 1) The parties are free to agree on a procedure for
challenging an arbitrator. subject to the provisions of
paragraph (3) of this article.

290

11

y....... "' ... U..... _~_~1iMoLow.I,.,.V..... XVl

"(2) Failing such qreement. a party who inteQds to
challenge an arbitrator shall. within futeen days of
the constitution of the arbitraJ tribunal or after
becoming aware of any circumstance referred to in
article 12 (2). whichever is the later. send a written
statement of the reasons for the challenge to the
arbitral tribunal. Unless the chaIIenscd arbitrator
withdraws from his office or the other party a8fCCS to
the chaIIensc. the arbitral tribunal shall decide on the
challenge.

sustained the chaIIcngc. At least. it should be expressed
in article 13 that the arbitral tribunal was precluded
from continuing the proceedin.. if the Court ordered a
stay of the arbitral proceedin...

"(3) If a challcngc under any procedure qrccd upon
by the parties or under the procedure of paragraph
(2) of this article is not successful. the challcnsins
party may request. within futeen days after having
received notice of the decision rejecting the challenge.
the Court specified in article 6 to decide on the
challensc. which decision shall be fmal; while such a
request is pending. the arbitral tribunal. including the
challenged arbitrator. may continue the arbitral
proceedin.....

125. The Commission. after deliberation. adopted the
prevailing view.

General disCIISslon on approprillteness of COM" control
dtuiIIg IITbitral proceedings
121. The Commission. before considering the provisions of article 13 in detail. embarked on a general
discussion on the appropriateness of court control
during arbitral proceedin... Divergent views were
expressed on that matter.
122. Under one view. the court control envisaged
under article 13 (3) was inappropriate and should at
least be limited. in order to reduce the risk of dilatory
tactics. One sU88estion was to delete the provision. thus
excluding court control during the arbitral proceedin...
or to restrict its application considerably. for example.
to those rare cases where the sole arbitrator or a
majority of the arbitrators were chaDenged. Another
sU88estion was to replace in paragraph (1) the words
"subject to the provisions of paragraph (3) of this
article" by the words "and the decision reached
pursuant to that procedure shall be final". The thrust of
the sU88estion was to allow the court control envisaged
in paragraph (3) only if the parties had not agreed on a
procedure for chaDenges and. in particular. not entrusted
an institution or third person with deciding on the
challenge. Yet another sU88CStion was to let the arbitral
tribunal decide whether court control should be allowed
immediately or only after the award was made. The
sU88estion was advanced as a possible solution to the
problem that under article 13 a challenged arbitrator
appeared to have full freedom to withdraw and that as
a result of such withdrawal the party who appointed the
arbitrator might be adversely affected by additional
costs and delay.

124. The prevailing view. however. was to retain the
system adopted in article 13 since it struck an appropriate balance between the need for preventing obstruction or dilatory tactics and the desire of avoiding
unnecessary waste of time and money.

Paragraph (l)
126. The Commission adopted the provision.

PlITagraph (1)
127. The Commission did not adopt a sU88estion to
provide in paragraph (2) that the mandate of a sole
arbitrator who was challenged but did not withdraw
from his office terminated on account of the challenge.
128. The Commission did not adopt a sU88estion to
exclude the challenged arbitrator from the deliberations
and the decision of the arbitral tribunal on the
challenge.
129. It was noted that the challensc procedure of
paragraph (2) was applicable to a sole arbitrator as well
as to the challenge of one or more arbitrators of a
multi-arbitrator tribunal. The refusal of a sole arbitrator
to resign would constitute a rejection of the challenge.
making available resort to the court under paragraph
(3).

130. The Commission adopted paragraph (2). subject
to certain drafting sU88estions which the Commission
referred to the Drafting Group.

Paragraph (3)
131. Subsequently. the Commission decided to align
article 13 (3) to the modified version of article 16 (3) (see
below. para. 161) and replaced the period of time of
fifteen days by thirty days.
132. As regards the words "which decision shall be
final". the Commission was agreed that the wording
was intended to mean that no appeal was available
against that decision and that that understanding might
be made clear by appropriate wording. Subject to those
modifications. paragraph (3) was adopted by the
Commission.

123. Under another view. the weight accorded to
court intervention in article 13 (3) was not sufficient in
that the provision empowered the arbitral tribunal.
including the challenged arbitrator. to continue the
arbitral proceedin.. irrespective of the fact that the
challenge was pending with the Court. It was stated in
support of the view that such continuation would cause
unnecessary waste of time and costs if the court later

133. The Commission discussed whether the Model
Law should provide for Court assistance for the
functions envisaged in article 13 (3) even before the
place of arbitration had been determined. The Commission was agreed that the Model Law could not
effectively confer international competence on the court
of onc State to the exclusion of the competence of
another State. What the Model Law could do was to
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describe those cases, by using connecting factors such
as the place of business of the defendant or of the
claimant, in which the particular State would render the
Court assistance envisaged under article 13 (3). It was
pointed out, however, that there might be less need for
such assistance than in the appointment process since
court control on a challenge was either provided in the
applicable arbitration law or, once the Model Law
applied in the case, could be exercised in the setting
aside proceedings under article 34.

the _arbitral tribunal. There were fewer reservations to
expressing the idea of reasonable speed, which was
regarded as a concretization of the time element
inherent in the term "failure to act".
139. While considerable support was expressed for
leaving the wording of article 14 unchanged, which
corresponded with the wording found in article 13 (2) of
the UNCITRAL Arbitration Rules, the Commission,
after deliberation, was agreed that the expression "fails
to act" should be qualified by such words as "with
reasonable speed". It was understood that the addition
served merely to clarify the text and should not be
construed as attaching to the words "fails to act" a
meaning different from the one given to the wording in
the UNCITRAL Arbitration Rules.

134. In the subsequent discussion concerning the
territorial scope of application of the Model Law, the
Commission decided not to extend the applicability of
articles 11, 13 and 14 to the time before the place of
arbitration was determined. (That discussion is reported
above, paras. 79-81.)

140. A proposal was made for redrafting article 14
with a view to covering also the instances of termination included in article 15, without changing the
substance of those two articles. The Commission
entrusted an ad hoc working party, composed of the
representatives of India and the United Republic of
Tanzania, with the task of preparing a draft of article 14.

• • •
Arlicle 14.
Failure or impossibility 10 act

135. The text of article 14 as considered by the
Commission was as follows:
"If an arbitrator becomes de jure or de facto unable
to perform his functions or for other reasons fails to
act, his mandate terminates if he withdraws from his
office or if the parties agree on the termination.
Otherwise, if a controversy remains concerning any
of these grounds, any party may request the Court
specified in article 6 to decide on the termination of
the mandate, which decision shall be final."

141. The ad hoc working party suggested the following
modified version of article 14:
"The mandate of an arbitrator terminates, if he
becomes de jure or de faCIO unable to perform his
functions or for other reasons fails to act [with
reasonable speed] or if he withdraws from his office
for any reason or if the parties agree on the
termination of his mandate. However, if a controversy
remains concerning any of these grounds, any party
may request the Court specified in article 6 to decide
on the termination of the mandate, which decision
shall be final."

136. It was noted that article 14, unlike articles 11 and
13, did not expressly give the parties the freedom to
agree on a procedure in cases of an arbitrator's inability
or failure to act. It was understood, however, that the
provision was not intended to preclude parties from
varying the grounds which would give rise to the
termination of the mandate or from entrusting a third
person or institution with deciding on such termination.

142. Concern was expressed in the Commission that
the suggested redraft of article 14 might have changed
the substance of the provision in unintended ways. In
particular, it was not clear when the arbitrator's
mandate terminated for his failure to act. After
discussion the proposal was rejected and the original
text retained with the addition of words such as "with
reasonable speed", as had been previously decided.

137. As regards the grounds for tertnination set forth
in the article, various suggestions were made. One
suggestion was to delete the words "de jure or de faCIO"
since they were unnecessary and a potential source of
difficulty in interpretation. The Commission did not
adopt the suggestion for the sake of harmony with the
corresponding provision in the UNCITRAL Arbitration
Rules (article I3 (2».

143. In the subsequent discussion concerning the
territorial scope of application of the Model Law, the
Commission decided not to extend the applicability of
articles 11, 13 and 14 to the time before the place of
arbitration was determined. (That discussion is reported
above, paras. 79-81.)

138. Another suggestion was to describe more precisely
what was meant by the words "fails to act", for
instance, by adding such words as "with due dispatch
and with efficiency" or "with reasonable speed". It was
stated in reply that the criteria of speed and efficiency,
while important guidelines for the conduct of an
arbitration, should not be given the appearance of
constituting absolute and primary criteria for assessing
the value of an arbitration. It was pointed out that the
criterion of efficiency was particularly inappropriate in
the context of article 14 since it could open the door to
court review and assessment of the substantive work of

• • •
Article 14 his

144. The text of article 14 bis as considered by the
Commission was as follows:
"The fact that, in cases under article 13 (2) or 14, an
arbitrator withdraws from his office or a party agrees
to the tertnination of the mandate of an arbitrator
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does not imply acceptance of the validity of any
around referred to in article 12 (2) or 14."

"( I) Tbe arbitral tribunal has tbe power to rule on
its own jurisdiction, including any objections witb
respect to the existence or validity of tbe arbitration
agreement. For that purpose, an arbitration c:Jause
whicb forms part of a contract sball be treated as an
agreement independent of tbe otber terms of tbe
contract. A decision by the arbitral tribunal that tbe
contract is null and void shall not entail ipso jure tbe
invalidity of the arbitration clause.

145. The Commission adopted the substance of tbe
article. It was subsequently incorporated by the Drafting
Group into article 14 as new paragrapb (2).

• • •
Article 15.
Appoilltlflettt of Sllbstitute arbitrlltor

"(2) A pica that the arbitral tribunal does not have
jurisdiction shall be raised not later tban in the
statement of defence. A party is not precluded from
raising sucb a pica by tbe fact tbat be bas appointed,
or participated in the appointment of, an arbitrator.
A pica tbat tbe arbitral tribunal is exc:ccdinl tbe
scope of its authority sball be raised promptly after
tbe arbitral tribunal bas indicated its intention to
decide on tbe matter allescd to be beyond tbe scope
of its authority. The arbitral tribunal may, in eitber
case, adlnit a later pica if it considers tbe delay
justified.

146. The text of article 15 as considered by tbe
Commission was as foUows:
"Wbere tbe mandate of an arbitrator terminates
under article J3 or 14 or because of bis witbdrawal
from office for any otber reason or because of the
revocation of his mandate by agreement of tbe
parties or in any other case of termination of his
mandate, a substitute arbitrator shall be appointed
according to tbe rules that were applicable to the
appointment of the arbitrator being replaced, unless
the parties agree otherwise."

"(3) The arbitral tribunal may rule on a pica
referred to in paragrapb (2) of tbis article eitber as a
preliminary question or in an award on tbe merits. In
either case, a ruling by tbe arbitral tribunal t1:at it
has jurisdiction may be contested by any party only
in an action for settinl aside the arbitral award."

147. The Commission adopted the suggestion to
delete in article 15 tbe words "unless tbe parties agree
otberwise" since tbose words might create difficulties. It
was understood, bowever, tbat the party autonomy
rccolnizcd in article I I for tbe orisinal appointment of
an arbitrator applied witb equal force to tbe procedure
of appointinl tbe substitute arbitrator, since article IS
referred to tbe rules tbat were applicable to tbe
appointment of tbe arbitrator being replaced.

Pllrllgrllph (l)

150. The Commission was alreed that tbe words
"inc:Juding any objections with respect to tbe f xistence
or validity of tbe arbitration agreement" were not
intended to limit tbe Kompetenz-Kompetenz of tbe
arbitral tribunal to tbose cases wbere a party had raised
an objection. Consequently, the arbitral tribunal could
decide on its own motion if tbere were doubts or
questions as to its jurisdiction, including tbe issue of
arbitrability.

148. Witb reference to tbe cases wbere tbe place of
arbitration bad not yet been determined, it was observed
tbat wbere it was for tbe claimant to appoint tbe
substitute arbitrator and tbe claimant failed to do so,
the rule envisaled for artic:Je I I (i.e. competence of
Court of State wbere defendant has place of business)
might not be appropriate for tbe appointment of tbe
substitute arbitrator. It was SUllested tbat a possible
solution migbt be to provide tbat assistance in the
appointment of tbe substitute arbitrator would be
rendered by tbe Court of tbe State in wbicb tbe party
wbo failed to appoint bis arbitrator bad bis place of
business, and only if tbe Court of tbat State did not
render sucb assistance could tbe appointment be sought
from tbe Court in tbe State wbere tbe otber party bad
bis place of business. However, accordinl to a subsequent decision, reported above in para. I 11, tbe
applicability of article I I was not extended to tbe time
before the place of arbitration was determined.

151. As relards tbe power given to tbe arbitral
tribunal in paragrapb (I), concern was expressed that
the provision would not be acceptable to certain States
wbicb did not grant sucb power to arbitrators or to
tbose parties wbo did not want arbitrators to rule on
their own jurisdiction. It was stated in reply tbat tbe
principle embedded in tbe paragrapb was an important
one for tbe functioning of international commercial
arbitration; nonetbeless, it was ultimately for eacb
State, wben adopting tbe Model Law, to decide wbether
it wisbed to accept tbe principle and, if so, possibly to
express in tbe text tbat parties could exc:Jude or limit
tbat power.

• • •
CHAPTER IV.

1S2. It was noted tbat tbe apparent vigor of tbe
Englisb words "bas tbe" power to rule" was, for
example, not reflected in tbe Frencb wording "peut
stlltuer". The Commission, after deliberation. decided
to use in all languages tbe less vigorous wording "may
rule" without tbereby intending to deviate in substance
from the corresponding wordinl used in article 21 (1) of
tbe UNCITRAL Arbitration Rules.

JURISDICTION OF ARBITRAL
TRIBUNAL

Article 16.
Competence to rule on own jurisdiction

149. Tbe text of artic:Je 16 as considered by tbe
Commission was as follows:
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153. The Commission adopted paragraph (I) as so
amended.

159. Under another view, paragrapb (3) should be
modified so as to empower the arbitral tribunal to grant
leave for an appeal to the court or in some other way,
for instance by making its ruling in the form of an
award, permit instant court control. It was stated in
support that such flexibility was desirable since it would
enable the arbitral tribunal to assess in eacb particular
case wbether the risk of dilatory tactics was greater
tban tbe opposite danger of waste of money and time.
As regards that possible danger, the suggestion was
made to reduce its effect by providing some or all of the
safeguards envisaged in the context of court control
over a challenge of an arbitrator in article 13 (3), i.e.
sbort time-period, fmality of decision, discretion to
continue the arbitral proceedings and to render an
award.

Paragraph (2)
154. It was stated that the third sentence of paragrapb
(2) was too imprecise in tbat it referred to tbe indication
of tbe arbitral tribunal's intention to decide on a matter
alleged to be beyond tbe scope of its autbority. It was
pointed out tbat such intention would normally be clear
only wben tbere was an award covering tbat matter. It
was, therefore, suggested that tbe sentence should be
replaced by a provision modelled on article V (I) ofthe
1961 Geneva Convention to tbe effect that the plea
must be raised as soon as the question on whicb the
arbitral tribunal was alleged to have no jurisdiction was
raised during tbe arbitral proceedings.

160. Under yet another view, it was necessary to allow
tbe parties instant resort to the court in order to obtain
certainty in the important question of the arbitral
tribunal's jurisdiction. Various suggestions were made
for achieving that result. One suggestion was to adopt
tbe solution found in article 13 (3) and thus to allow
immediate court control in each case where the arbitral
tribunal ruled on the issue of its jurisdiction as a
preliminary question. Another suggestion was to require
the arbitral tribunal, if so requested by a party, to rule
on its jurisdiction as a preliminary question, whicb
ruling would be subject to immediate court control. Yet
another suggestion was to reintroduce in tbe text
previous draft article 17.' It was pointed out that, if
draft article 17 were reintroduced in the model law, it
might not be necessary to adopt for the concurrent
court control in article 16 (3) the strict solution which
would exclude any discretion on the part of the arbitral
tribunal.

155. It was recognized that the proposed text was
more precise but also more rigid tban tbe current text.
For instance, it would cover not only those instances
where there was an indication of the intention of the
arbitral tribunal itself, e.g. wbere it requested or
examined evidence relating to a matter outside its scope
of authority, but also the case wbere one party in its
written or oral statements raised such a matter. In such
a case, under tbe proposed text the other party would
bave to raise bis objection promptly. The concern was
expressed tbat parties who were not sophisticated in
international commercial arbitration might not realize
that a matter exceeding the arbitral tribunal's jurisdiction had been raised and that they were compelled to
object promptly. Moreover, it was suggested that in
some cases the governing law, and tberefore limitations
on arbitrability of certain disputes, might not be
determined until the time of award, making an earlier
plea impossible. As a result, failure to raise the plea at
an earlier time should not necessarily preclude its use in
setting aside proceedings or in recognition and enforcement proceedings.

161. The Commission, after deliberation. decided not
to reintroduce previous draft article 17 but to provide
for instant court control in article 16 (3) along the lines
of the solution adopted in article 13 (3). The Commission
adopted article 16 (3) in tbe following modified form.
subject to redrafting by the Drafting Group:
"(3) The arbitral tribunal may rule on a plea referred
to in paragraph (2) of this article eitber as a
preliminary question or in an award on the merits. If
tbe arbitral tribunal determines in a preliminary
ruling that it has jurisdiction. any party may request.
within thirty days after having received notice of tbat
ruling, tbe Court specified in article 6 to decide the
matter, wbich decision shall not be subject to appeal;
While sucb a request is pending. the arbitral tribunal
may continue tbe arbitral proceedings."

156. The Commission, after deliberation, adopted
paragrapb (2), subject to modification of tbe tbird
sentence along tbe following lines: "A plea tbat tbe
arbitral tribunal bas exceeded the scope of its autbority
sball be raised as soon as tbe question on wbicb tbe
arbitral tribunal is alleged to bave no jurisdiction is
raised during the arbitral proceedings."
Paragraph (3)
157. The Commission adopted the principle underlying paragraph (3), namely tbat the competence of the
arbitral tribunal to rule on its own jurisdiction was
subject to court control. However, there was a divergence of views as to when and under what circumstances
such resort to a court should be available.

'The te.. of draft article 17, wbic:b wu _
by the Workin.
Group al ill IasI .mon (AlCN.91246, para. 52-56), wu u loOo...:
"ArIicIe 17. C_"""'COIImH
"(I) [NolwilhllandiD. the prOvioioDl of article 16,1 a party may
[al any lime) req....t the Court ,peciliecI in article 6 10 decide
whether a valid arbi"atinn _moot _
aad [, if arbilral
proeeedinp have commeoc:ed,1 wbelher the arbitra1 IriblUl&l has
jurisdiction [wilh reprcllO tbe dispute referred 10 il).
"(2) While such iuue is paadinl with lbe Court, the arbilral
IriblUl&l may conlinue lbe proceocIinp [ulllas the Court ordeR a
,tay oflbe arbitra1 proceocIiopJ."

158. Under one view, the solution adopted in paragraph (3) was appropriate in tbat it permitted such
court control only in setting aside proceedings and, as
should be clarified in the text, in the context of
recognition and enforcement of awards. That solution
was preferred to instant court control since it would
prevent abuse by a party for purposes of delay or
obstruction of the proceedings.
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162. The Commission decided to align article 13 (3) to
that modified version of article 16 (3) and thus to
replace in article 13 (3) the time-period of fifteen days by
a time-period of thirty days and the expression "fmal"
by such words as "not subject to appeal".

article 26 (2) of the UNCITRAL Arbitration Rules, as
excluding the possibility of including in the amount of
such security any foreseeable damage of a party.
167. As regards the range of interim measures covered
by the provision, it was observed that one of the
possible measures was, under appropriate circumstances,
an order relating to the protection of trade secrets and
proprietary information.

163. It was noted that the second sentence of article
16 (3) did not cover the case where the arbitral tribunal
ruled that it had no jurisdiction. Consequently, in such
a case, article 16 (3), read together with article 5, did not
preclude resort to a court for obtaining a decision on
whether a valid arbitration agreement existed. It was
recognized that a ruling by the arbitral tribunal that it
lacked jurisdiction was fmal as regards its proceedings
since it was inappropriate to compel arbitrators who
had made such a ruling to continue the proceedings.

168. It was noted that the range of interim measures
covered by article 18 was considerably narrower than
that envisaged under article 9 and that article 18 did not
regulate the question of enforceability of such measures
taken by the arbitral tribunal. It was observed that,
nonetheless, there remained an area of overlapping and
possible conflict between measures by the arbitral
tribunal and by a court. Therefore, a suggestion was
made that the Model Law should provide a solution for
such conflicts, for instance, by according priority to the
decision of the courts.

• • •
Article 18.
Power of arbitral tribunal to order interim meQsures
164. The text of article 18 as considered by the
Commission was as follows:
"Unless otherwise agreed by the parties, the arbitral
tribunal may, at the request of a party, order any
party to take such interim measure of protection as
the arbitral tribunal may consider necessary in
respect of the subject-matter of the dispute. The
arbitral tribunal may require any party to provide
security for the costs of such measure."

169. The Commission, after deliberation, was agreed
that the Model Law should not embody a solution for
such conflicts. It was stated that any such solution was
a matter for each State to decide in accordance with its
principles and laws pertaining to the competence of its
courts and the legal effects of court decisions. It was
noted, in that context, that article 9 itself neither
created nor aggravated the potential of such conflict
since it did not regulate whether and to what extent
court measures were available under a given legal
system but only expressed the principle that any request
for, and the granting of, such interim measure, if
available in a legal system, was not incompatible with
the fact that the parties had agreed to settle their
dispute outside the courts by arbitration.

165. A suggestion was made that the provision should
not be retained since its scope was not clearly defined
and because its was of limited practical relevance in
view of the availability of enforceable interim measures
by courts. Furthermore, the power granted to the
arbitral tribunal could operate to the detriment of a
party if it later turned out that the interim measure was
not justified. Therefore, if the provision were to be
retained, that risk should be reduced by enlarging the
extent of the security referred to in the second sentence
to cover not only the costs of such interim measure but
also any possible or foreseeable damage to a pasty.

• • •
CHAPTER V. CONDUCT OF ARBITRAL
PROCEEDINGS
Article 19.
Determination of rules ofprocedure

166. The Commission, after deliberation, decided to
retain the article since it was useful in COnflfDling that
the arbitral tribunal's mandate included the faculty of
ordering such measures, unless the parties had agreed
otherwise. As regards the suggestion to enlarge the
extent of the security which the arbitral tribunal might
require from a party or the parties, the Commission
was agreed that, on the one hand, any implied
limitation on security for the costs of such measure
should not be maintained but that, on the other hand: a
reference to the damages of a pasty was not appropriate
since the Model Law should not deal with questions
relating to the basis or extent of possible liability for
damages. The Commission, therefore, decided to use
more general wording and to say that the arbitral
tribunal might require any party to provide "appropriate security". It was pointed out that the modification
should not lead to an interpretation of the words
"security for the costs of such measures", as used in

170. The text of article 19 as considered by the
Commission was as follows:
"(I) Subject to the provisions of this Law, the
parties are free to agree on the procedure to be
followed by the arbitral tribunal in conducting the
proceedings.
"(2) Failing such agreement, the arbitral tribunal
may, subject to the provisions of this Law, conduct
the arbitration in such manner as it considers
appropriate. The power conferred upon the arbitral
tribunal includes the power to determine the admissibility, relevance, materiality and weight of any
evidence.
"(3) In either case, the parties shall be treated with
equality and each party shall be given a full
opportunity of presenting his case."
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ParagrtIPIt (/)

or for inspection of goods, other property, or
documents."

171. Two suggestions of divergent significanc:e were
made with respect to paragraph (1). One suggestion was
to make clear in the model law that the freedom of the
parties to agree on the procedure should be a continuing
one throughout the arbitral proceedings. The other
suggestion was to permit the parties to determine rules
of procedure after the arbitraton had accepted their
duties to the extent the arbitraton agreed.

178. A proposal was made to add to the end of the
second sentence of paragraph (I) the words: "having
regard to the circumstances of the arbitration, including
the convenience of the parties". It was stated in support
of the proposal that the venue of arbitration was of
considerable praetical importance and that inclusion of
the convenience of the parties as a l1liding factor could
meet the concern felt by some persons, in particular in
developing countries, that an inconvenient location
might be imposed on them. It was noted that the
concern was also felt in other countries.

172. Neither suggestion was adopted. Although the
provision as it now stood implied that the parties had a
continuing right to change the procedure, the arbitraton
could not in faet be forced to accept changes in the
procedure because they could resign if they did not wish
to carry out new procedures agreed to by the parties. It
was noted that the time-frame allowed for chanpng the
procedures to be followed could be settled between the
parties and the arbitraton.

179. Divergent views were expressed as to the appropriateness of the proposed wording. Under one view the
additional words were unnecessary since they expressed
a principle which was already implicit in article 19 (3).
Particular opposition was expressed to the words
"including the convenience of the parties". It was said
to be unhalanced to mention only some circumstances
to be taken into consideration by the arbitraton in
determining the plac:e of arbitration, sinc:e other faeton
such as the suitability of the applicable procedural law,
the availability of procedures for recognition or enforcement of awards under the 19S8 New York Convention
or other multilateral or bilateral treaties or, eventually,
whether a State had adopted the Model Law might be
of at least equal importance. It was also noted that
article 16 (I) of the UNCITRAL Arbitration Rules
provided that in determining the place of arbitration
the arbitraton were to have regard to the circumstances
of the arbitration but that the convenience of the
parties was not mentioned. It was suggested that a
discrepancy between the two texts on that point was
undesirable.

Paragraplt (2)
173. An observation was made that, since in some
legal systems a question of admissibility, relevanc:e,
materiality and weight of evidenc:e would be considered
to be a matter of substantive law, the question arose as
to the relationship between the second sentence of
paragraph (2) and article 28.
174. It was undentood that the objective of paragraph
(2) was to recognize a discretion of the arbitral tribunal
which would not be affected by the choice of law
applicable to the substance of the dispute.
17S. The Commission adopted paragraph (2).

Paragraplt (3)
176. The Commission was agreed that the provision
contained in paragraph (3) constituted a fundamental
principle which was applicable to the entire arbitral
proceedings and that, therefore, the provision should
form a separate article 18 bis to be placed at the
bepnning of chapter V of the Model Law. That
decision was tentatively made in the context of the
discussion of article 22 (see below, paras. 189-194) and
confumed in a later discussion of article 19 (3).

180. However, the prevailing view was that the Model
Law should refer to the convenience of the parties as a
circumstance of great importance in the determination
of the plac:e of arbitration in international commercial
arbitration. It was undentood at the same time that the
convenience of the parties should be interpreted as
including the above-mentioned considerations regarding
the applicable procedural law and the recognition and
enforc:ement of awards.

• • •

181. The Commission adopted article 20 as so
amended.

Article 20.
Place of arbitratio"

• • •

177. The text of article 20 as considered by the
Commission was as follows:
"( I) The parties are free to agree on the place of
arbitration. Failing such agreement, the place of
arbitration shall be determined by the arbitral
tribunal.

Article 21.
Commmceme"t of arbitral proct!etiingl
182. The text of article 21 as considered by the
Commission was as follows:
"Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute commence on the date on which a request for that
dispute to be referred to arbitration is received by the
respondent. "

"(2) Notwithstanding the provisions of paragraph (I)
of this article, the arbitral tribunal may, unless
otherwise agreed by the parties, meet at any plac:e it
considen appropriate for consultation among its
members, for hearing witnesses, experts or the parties,

296

183. A proposal was made tbat bad two parts. The
fint part would give a request whicb referred a dispute
to arbitration the same legal effect as if the request had
been filed with a court. The second part of the proposal
would permit a claimant who commenced an action in
court within a short period of time following receipt of
a ruling by an arbitral tribunal rejecting jurisdiction or
following receipt of a judgment setting aside an award
to be free of the plea that the period oflimitation had run.

186. It was especially for that last reason that the
Commission, after deliberation, decided not to adopt
tbe proposal. It was agreed, however, that the attention
of States sbould be drawn to that problem of considerable practical importance with a view to inviting
consideration of enacting provisions which, in harmony
with the principles and norms of tbe given legal system,
would place arbitral proceedings on equal footing witb
court proceedings in tbat respect.

184. It was suuested that the problem was important.
The proposal would enhance the effectiveness of international commercial arbitration by providing a claimant
in arbitration a degree of protection against the running
of the period of limitation equivalent to that enjoyed by
the plaintiff in a court proceeding. A number of legal
systems had rules such as the one proposed while many
legal systems did not, and uniformity in that respect
would be useful. It was noted that a similar result was
achieved by articles 14 (I) and 17 of the 1974 Convention
on the Limitation Period in the International Sale of
Goods, which had been elaborated by the Commission.
Those provisions read as follows:

187. The Commission did not adopt a proposal to
include in article 21 a rule providing that in tbe case of
arbitration administered by an arbitral institution the
arbitral proceedings commenced on the date on which a
request for arbitration was received by the arbitral
institution. Wbile some support was expressed for the
proposal, the prevailing view was that, as a result of the
wide variety of rules used by different arbitral institutions for the commencement of arbitral proceedings,
including the fact that in some rules the request for
arbitration need not be received by the institution, it
would be difficult to formulate one approach to the
issue. It was noted that, since article 21 was subject to
contrary agreement by the parties, the purpose of the
above proposal could be achieved by a provision in the
arbitration rules, as is often found in standard rules of
arbitral institutions, to the effect tbat the arbitral
proceedings commenced on the date on which a request
for arbitration was received by tbe arbitral institution.

Article 14

"( I) Where the parties have agreed to submit to
arbitration, the limitation period shall cease to run
when either party commences arbitra1 proceedings in
tbe manner provided for in the arbitration agreement
or by the law applicable to such proceedings."

• • •

Article 17

"( I) Where a claim has been asserted in legal
proceedings within the limitation period in accordance
with articles 13,14,150r 16, butsuchlegalproceedings
have ended without a decision binding on the merits
of the claim, tbe limitation period sball be deemed to
bave continued to run.

Article 22.
lAnguage

188. Tbe text of article 22 as considered by tbe
Commission was as follows:
"( I) The parties are free to agree on the language or
languages to be used in the arbitral proceedings.
Failing such agreement, the arbitral tribunal shall
determine the language or languages to be used in the
proceedings. This agreement or determination, unless
otherwise specified tberein, shall apply to any written
statement by a party, any bearing and any award,
decision or otber communication by tbe arbitral
tribunal.

"(2) If, at tbe time such legal proceedings ended,
the limitation period has expired or has less than one
year to run, the creditor shall be entitled to a period
of one year from the date on which the legal
proceedings ended."
185. However, the prevailing view was not to include
in the Model Law a provision on the proposed issues,
although it was recognized that tbe problem existed and
that a unified solution of the problem would be
welcome. Such a provision touched upon issues regarded
by many legal systems as matters of substantive law and
might therefore be considered to be outside the scope of
the Model Law. In some countries periods of limitation
were to be found in a number of different statutes and,
in some cases, were subject to different domestic legal
rules. It would be anomalous and a source of confusion
to have a special rule for the effects on the limitation
period arising out of tbe commencement of an international commercial arbitration. As a result of those
facton the elaboration of a rule of the proposed type,
in order to be acceptable in different legal systems,
required a close study of the issues involved, which, for
lack of time, could not be undertaken during the
current session.

"(2) Tbe arbitral tribunal may order tbat any
documentary evidence sball be accompanied by a
translation into tbe language or languages agreed
upon by tbe parties or determined by tbe arbitral
tribunal."
189. The Commission noted tbat tbe determination of
tbe language or languages of tbe arbitral proceedings
involved botb a matter of principle and a matter of
practicality. The principle, set fortb in article 19 (3),
was tbat tbe parties must be treated witb equality and
eacb party must be given a full opportunity of
presenting bis case. At tbe same time, it was recognized
tbat extensive interpretation of oral proceedings and
translation of written documents would increase tbe
costs of tbe arbitration and, in tbe case of extensive
translations, prolong the proceedings.
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190. A proposal that article 22 sbould specifically
provide tbat, failing agreement of tbe parties, tbe
language or languages to be used in tbe proceedings
sbould be determined by tbe arbitral tribunal in
accordance witb article 19 (3) was not accepted as being
unnecessary. For tbe same reason tbe Commission did
not accept a proposal to state expressly tbat a party bad
a rigbt to express bimself in bis own language provided
be arranged for interpretation into tbe language of tbe
proceedings.
191. Yet anotber proposal was tbat tbe arbitral
proceedinp sbould be conducted in tbe languages of
tbe parties unless tbe parties agreed on one language or
tbe arbitral tribunal, on tbe basis of an express mandate
conferred to it by tbe parties, determined tbe language
of tbe proceedings. The proponents of tbat proposal
suggested that, if tbis was not accepted, tbe Model Law
sbould provide tbat any party wbose language was not
cbosen as tbe language of tbe proceedings bad tbe right
of presenting bis case in bis language, and tbe costs of
translation and interpretation sbould form part of the
costs of tbe proceedings. However, tbe proposal was
not accepted since it was considered to be too rigid and
not capable of providing a suitable solution for tbe
wide variety of situations whicb arose in practice. It was
tbought to be appropriate to leave tbe determination of
tbe language or languages of tbe proceedings to tbe
arbitral tribunal, wbicb was in all circumstances bound
by article 19 (3).
192. Noting tbat tbe word "translation" in paragraph
(2) was not defined, a proposal was made tbat a
translation sbould be duly certified. The propoaal was
not accepted on tbe ground tbat a general requirement
of certification of translations would unnecessarily add
to tbe costs of proceedings.
193. It was noted that where proceedings were to be
conducted in more tban one language, it might be
reasonable and not prejudicial to the interests of tbe
parties if a document was translated into only one of
tbe languages of tbe proceedings. Consequently, it was
proposed tbat article 22 sbould provide expressly tbat it
would not be per se contrary to tbe Model Law if in a
multi-language arbitration tbe arbitral tribunal decided
tbat a particular document did not bave to be translated
into all tbe languages of the proceedings. While the
Commission was of the view tbat sucb cost-saving
practices were not prohibited by article 22, it referred to
tbe Drafting Group tbe question wbetber tbe text
expressed tbat view witb sufficient clarity.
194. The Commission adopted article 22, subject to
tbe review by tbe Drafting Group as indicated in tbe
previous paragrapb. In order to empbasize tbe fundamental nature of tbe principles embodied in article
19 (3) and to clarify tbat tbey governed all aspects of
tbe arbitral proceedings, it was agreed tbat tbe paragrapb sbould be presented in a separate article.

• • •
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Article 23.
S/a/emenll of claim tmd defence

195. The text of article 23 as considered by tbe
Commission was as follows:
"(I) Witbin tbe period oftime agreed by tbe parties
or determined by tbe arbitral tribunal, tbe claimant
sball state the facts supporting bis claim, tbe points
at issue and the relief or remedy sougbt, and tbe
respondent sball state bis defence in respect of tbese
particulars. The parties may annex to tbeir statements
all documents tbey consider to be relevant or may
add a reference to tbe documents or other evidence
tbey will submit.
"(2) Unless otberwise agreed by the parties, either
party may amend or supplement bis claim or defence
during the course of the arbitral proceedings, unless
tbe arbitral tribunal considers it inappropriate to
allow sucb amendment baving regard to the delay in
making it or prejudice to the other party or any otber

circumstances."
Ptuagraph (1)

196. The Commission was agreed tbat paragrapb (I)
expressed a basic principle of arbitral procedure from
which tbe parties should not be able to derogate but
tbat the specific rules of procedure in respect of tbe
statements of claim and defence sbould be subject to
tbe agreement of the parties. It was pointed out that the
procedure provided in paragrapb (I) was not entirely
consistent with tbe procedure in some institutional
arbitration rules. The Commission decided to express
the distinction between tbe mandatory nature of tbe
principle expressed in paragrapb (I) and tbe nonmandatory nature of tbe procedural rules by adding to
tbe end of the first sentence words along the lines of
"unless tbe parties bave otherwise agreed on the
contents and form of such statements".
197. It was also noted tbat tbe verb "annex" contained
in the second scntence of paragrapb (I) might be
interpreted to require a statement of claim or defence
always to be in writing. Tbe Commission, being in
agreement tbat that was not tbe intended interpretation,
referred tbe matter to the Drafting Group.
Paragraph (2)

198. Different views _re expressed as to the power of
the arbitral tribunal to allow an amendment of a
statement of claim or defence. Under one view, tbe
parties should not be prevented from amending tbeir
statements of claim or defence since any limitation in
that respect would be contrary to tbeir right to present
tbeir case. Under tbat view a full stop sbould be placed
after tbe words "arbitral proceedings". Recognizing
tbat a late amendment might cause delay in tbe
proceedings, it was suggested tbat tbe appropriate way
of dealing witb tbe problem was by apportioning tbe
costs of tbe proceedings or by deciding on tbe issues
presented in good time in a partial award and postponing tbe settlement of the remaining issues.

matter of principle aDd did not deal with the procedural
aspects of decidin, that issue. For nampJe, theanicJe
did not deal with the question of the point of·time when
the arbitral tribunal would bave to decide 011 the mode
of the arbitral proc:eedinp. That meant that the arbitral
tribunal was free to decide that question at the outset of
the proceedinp. or it eould postPODe the cletenni:nation
of tbe mode of the proc:eedinp aDd make sucb
determinations in the ligbt of the deve\opmeat of the
case. Before so decidiD, the arbitral tribunal would
normally request the panics to "press their view or
possible agreement on the question. Tbe article also did
not deal witb, aDd therefore did not limit, tbe power of
the arbitral tribunal to decide on the IenJCb of oral
bearinp, on the stage at wbich oral beariDp eould be
held, or on the questiOll whether the arbitral proceediDp
would be eonducted panJy on the basis of oral beariDp
aDd panJy on the basis of documeats. It was noted that
such procedural decisions were 1I0verned by anicle 19,
iDcJudiDJ its parqrapb (3).

199. However, under the prevailinJ view the arbiual
tribunal should bave a power not to allow ameadments
to tbe statement of c:Iaim or defence under certain
c:in:umstances. Several views were "..-d as to bow
tbe seope of that power should butelimited. Under ODe
view, which received eoDIiderable suppon, the entire
tot of paraarapb (2) should be retaiDed because it
provided appropriate paraatces apiDst delay iD arbitral
proceediDp while allowiDa auif'lCient flellibility iD justified cues. Under aDother view, the words "aDY other
c:in:umsIaDces" were too ¥qUe aDd should either be
replaced by the words "aDY other relevaDt c:in:umSlaDces" or deleted. Under yet aDother view, the desired
precision eould be achieved only by deletion of the
words "or prejudice to the other party" as welllliDc:e it
was not clear wbat kind of prejudice was meant.

200. Tbe Commission adopted the laUer view aDd
decided to delete the words "or prejudice to the other
party or aDy other c:in:umstaDces".

204. Tbe CommissiOll was apeed that aD agreement
by the parties that oral bearinp were to be held was
bindiDlI on the arbitral tribunal.

CtIIIIIler-claim
201. A su....tion was made to add a provision, either
in anicle 23 or in another appropriate plac:e, tbat any
provision of the Model Law referriD& to the claim
would apply, mutatis mulllllllls, to a counter-claim. It
was agreed tbat the Commission would eoDBider the
matter after it bad eompleted its eonsideration of the
entire draft Model Law. The subsequent decision in
respect of eounter-cJaims is reflected below iD para. 327.

2OS. As to the question wbetber aD agreement by tbe
panies that tbere would be no oral bearinp was also
bindinll, different vieWS were ellpressed. Under one
view. the right to oral beariDp was of sucb fundamental
imponaDce that the panies were not bound by tbeir
agreement aDd a pany eould always request oral
bearinp. Under aDother view, the agreement of tbe
panies that no oral bearinp would be beld was bindina
on the panies but not on the arbitral tribunal so tbat
tbe arbitral tribunal, if requested by a party, bad the
discretion to order oral heariDp. However, the prevai1in1l view was that an apeed "elusion of oral
beariDp was biDdinll on tbe parties aDd tbe arbitral
tribunal. Nevenbeless, it was noted tbat article 19 (3),
requirinll tbat eacb pany should be Jiven a full
opponunity to present his case, miJbt in ellceptional
circumstances provide a eompeUiDII reason for boldinll
aD oral bearin,. It was understood that panies wbo bad
earlier agreed that no beariDp should be beld were not
precluded from later modifyin, their agreement, aDd
thus to allow a party to request oral beariDp.

• • •
Article 24.
Hellrillgs tIIId writtm procudbtgs

202. Tbe tellt of anicle 24 as eonsidered by the
Commission was as foUows:
"(I) Subject to aDy eontrary agreement by tbe
panies. tbe arbitral tribunal shall decide wbether to
bold oral beariJip or wbether tbe proccedinp sball
be eonducted on tbe basis of documents aDd other
materials.
"(2) Notwithstandinll tbe provisions of paI'IlInlpb (I)
of cbis article, if a party so requests, tbe arbitral
tribunal may, at any appropriate stage of tbe
proc:eedinp, bold bearinp for tbe presentation of
evidence or for oral arpment.

206. Tbe Commission· was agreed that wbere there
was no a,reement on tbe mode of tbe proccedinp a
pany bad a riabt to oral bearinp if be so requested. In
tbat eonnectioll it was noted tbat the Frencb version of
paraJfapb (2) reflected tbat view wbile accordinll to
otber versions of tbat paraarapb the arbitral tribunal
retained the discretion wbetber to bold oral bearinp
even if requested by a party.

"(3) Tbe panies shall be Jiven sufficient adVaDce
notice of aDy bearinll aDd of aDy meetiDg of tbe
arbitral tribunal for inspection purposes.
"(4) AU statements. docutDents or other information
supplied to the arbitral tribunal by one party sball be
eommunicated to tbe other pany. Also aDy ellpen
repon or otber document. on whicb tbe arbitral
tribunal may rely in makinll its decision, sball be
eommunicated to tbe parties. "

Paragraphs (I) and (2)

207. Tbe Commission was also aareed tbat wbere
tbere was no aJreement on tbe mode of tbe proceedinp,
aDd no party bad requested an oral bearinll, tbe arbitral
tribunal was free to decide wbetber to bold oral
beariDp or wbether the proceedinp would be eonducted
on the basis of documents aDd other materials.

203. Tbe Commission noted that anicJe 24 dealt
witb the issue of the mode of arbitral proceedinp as a

208. Tbe Commission referred the implementation of
its decisions to the Draftin, Group.
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209. During consideration of tbe second sentence of
article 24 (I), as presented by tbe Drafting Group, wbicb
read as follows: "However, unless the parties bave
agreed tbat no hearings sball be held, tbe arbitral
tribunal shall, if so requested by a party at an
appropriate stage of the proceedings, bold sucb
hearings", tbe question was raised whether "at an
appropriate stage" sbould refer to the request or to tbe
proceedings. After discussion the Commission decided
to re-word the sentence as follows: "However, unless
tbe parties bave agreed that no bearings sball be beld,
tbe arbitral t.ribunal sball bold sucb hearings at an
appropriate stage of tbe proceedings, if so requested by
a party."

his failure to act as required. It was thought tbat the
text w&.o already sufficiently clear that the sufficient
cause for the delay had to exist before the time the
action was due. However, as to the point of time when
sufficient cause was to be shown to the arbitral
tribunal, it was thought that, although it was clear from
the article tbatthe question whether there was sufficient
cause for tbe failure had to be settled before the arbitral
tribunal decided on a consequence of default, a
definition of a point of time in the text would be
difficult and would unnecessarily interfere with the
discretion of the arbitral tribunal to assess the cause for
delay and to extend the period of time when the party
must communicate a statement or produce evidence.

Paragraph (3)

214. It was suggested tbat suhparagraph (b) should
not be interpreted as meaning tbat the arbitral tribunal
would have no discretion as to how to assess tbe cause
of the failure to communicate the statement of defence
as required and that it would be precluded from
drawing inferences from such failure. The Commission
was agreed tbat tbe correct interpretation should be
made clear in subparagraph (b) by using an expression
such as "without treating such failure in itself ... ".

210. The Commission was agreed tbattbe words "for
inspection purposes" were meant to include the inspection of goods, other property, or documents as referred
to in article 20 (2), and that tbat should be made clear
in the text. Subject to that modification, paragraph (3)
was adopted.

Paragraph (4)
215. A proposal was made to restrict the discretion of
the arbitral tribunal in subparagraph (c) by obliJing it
to continue the arbitral proceedings if tbe party not in
default so requested. The Commission did not adopt
the proposal on the ground that an obligation to
continue the arbitral proceedings might be seen as a
restriction of the discretion of the arbitral tribunal in
assessing wbether there was sufficient cause for a
party's failure to appear at a hearing or to produce
documentary evidence.

211. The Commission agreed witb the fint sentence of
paragraph (4) that all documents supplied to the
arbitral tribunal by one party, regardless of their
nature, had to be communicated to the other party.
However, the Commission was agreed tbat in the
second sentence of paragraph (4) it should be made
clear that such documents as research material prepared
or collected by the arbitral tribunal did not have to be
communicated to the parties. The Drafting Group was
invited to consider whether that result should be
achieved by deletion of the words "or other document".

• • •

216. The Commission adopted article 25, subject to
the amendments to the opening words of the article and
te- subparagraph (b), which were referred to the
Drafting Group.

Article 25.
Default of a party

• • •

212. The text of article 25 as considered by the
Commission was as follows:
"Unless otherwise agreed by the parties, if, without
showing sufficient cause,
"(a) the claimant fails to communicate his statement of claim in accordance witb article 23 (I), the
arbitral proceedings shall be terminated;
"(b) the respondent fails to communicate his
statement of defence in accordance with article
23 (I), the arbitral tribunal sball continue the proceedings without treating such failure as an admission
of the claimant's allegations;
"(c) any party fails to appear at a hearing or to
produce documentary evidence, the arbitral tribunal
may continue the proceedings and make the award
on the evidence before it."

Article 26.
Expert appoittted by arbitral triblllfol
217. The text of article 26 as considered by the
Commission was as follows:
"( I) Unless otherwise agreed by the parties, the
arbitra1tribunal
"(D) may appoint one or more experts to report
to it on specific issues to be determined by the
arbitral tribunal;
"(b) may require a party to give the expert any
relevant information or to produce, or to provide
access to, any relevant documents, goods or other
property for his illSpection.
"(2) Unless otherwise agreed by the parties, if a
party so requests or if the arbitral tribunal considen
it necessary, the expert shall, after delivery of his
written or oral report, participate in a hearing where
the parties bave the opportunity to interrogate him
and to present expert witnesses in order to testify on
the points at issue."

213. The Commission agreed that the text of article
25 should make it clear that in order for the party in
default to escape tbe consequences of article 25, he
should show to the arbitral tribunal sufficient cause for
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request either by taking the evidence itself or by
ordering that the evidence be provided directly to the
arbitral tribunal."

218. A proposal wu made to amend the opcniJI8
words of parqraph (I) to read: "Unless otherwiJc
qrced by the parties before an arbitrator is appointed••.. ". Under onc view the proposal was desirable
since it might be of lRat importance to a perlon when
uked to serve as an arbitrator whether the arbitral
tribunal would be empowered to order an ellpCl1isc~
The rules under which the arbitratOR would be
expected to function should be c1car to them from the
bqinning.

Paragrap" (1)

219. However. under the prevailing view the pam.
should al_ys have the right to decide that the arbitral
tribunal was not free to appoint experts. Even though
the pani. could be expected to have commnce in the
arbitratOR they had named to scttle their dispute. they
might not have confidence in the expert or experts that
the arbitral tribunal proposed to appoint. Moreover.
the appointment of experts might inc:reasc the costs of
the arbitration beyond the amount the parti. were
willing to spend. If the joint refusal of the pani. to
permit the arbitral tribunal to appoint an expert was of
such importance to the arbitratOR. they were free to
resign. If such resignation was a likely result. it could be
assumed that the pani. would carefuUy consider their
decision and the risk that the money a1ready spent on
the arbitration would be wasted. Since article 26
represented a compromise between the common law
system of adjudication in which appointment of experts
by the coun or tribunal wu not usual and the civil law
system in which such appointments were common. the
ba1ance of the compromise should not be disturbed.
220. A proposal to delete the words "Unless otherwise
qrced by the parti.... wu not retained.
221. The Commission adopted anic:lc 26.

•••
Artic/r 27.
COIITt QSsutancr in takillg nlMllce
222. The text of article 27 u considered by the
Commission was u foUows:
"( I) In arbitra1 proc:cedings hcld in this State or under
this Law. the arbitral tribunal or a party with the
approval of the arbitral tribunal may request from a
competent coun of this State assistance in taking
evidence. The requ.t shall specify:
the names and addresses of the parties and
the arbitratOR;
"(b) the general nature of the claim and the relief
sought;
"(a)

the evidence to be obtained. in panicular,
"(i) the name and address of any peROn to be
heard as witness or expert witness and a
statement of the subject-matter of the
testimony required;
"(ii) the description of any document to be
produced or propeny to be inspected.
"(c)

"(2) The coun may, within its competence and
according to its rules on taking evidence. execute the
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223. The commission was in agreement that, .in
conformity with a general decision previously taken. the
scope of application of the anicle should be limited
territoriaUy. Subject to drafting changes eaUed for u a
result of the decision yet to be taken on the specific text
in regard to territorial scope of application of the
Model Law u a whole. the Commission decided to
delete the words "or under this Law".
224. Subsequently. in light of the decision to adopt
the text of amcle I (I bis) (sec above. para. 81). the
Commission also decided to delete the words "held in
this State" u being unnecessary since, except u
provided in that article. the entire Model Law applied
only to arbitral proceedings held in "this State".
225. The Commission wu also in agreement that the
question of international usistance in the taking of
evidence in arbitral proceedings should not be governed
by the Model Law. It noted that the Hague Conference
on Private International Law wu studying the possibility of preparing a protocol to the 1970 Hague
Convention on the Taking of Evidence Abroad in Civil
or Commercial Mattcn to extend its application to
amitral proceedings and that the Hague Conference
would be interested in the views of arbitration expens
whether such a protocol would be desirable.
226. The Commission did not adopt a proposal to
limit parqraph (l) to an indication that a competent
coun might be requested to assist in taking evidence
without referring to whether it wu the arbitral tribunal
or the parti. who might make the request to the coun.
It wu noted that the current provision was a compromise between those legal systems in which only the
arbitral tribunal might reqliest the coun for assistance
and those legal systems in which a party might request
the coun for assistance. In the current text either the
arbitral tribunal or a pany might request such assistance. but in the latter case only if the arbitral tribunal
approved.
227. It was noted that paragraph (I). indicated only
the CQun to which the requ.t should be addressed. but
that the routing by which that request should reach the
CQun would be determined by local procedures. An
observation was made that States adopting the Model
Law might wish to entrust the functions of coun
assistance in taking evidence to the coun or other
authority specified in anic:lc 6 and that that should be
reflected by appropriate drafting.
228. The Commission decided to delete the second
sentence of parqraph (I), inc1udina subparagraphs (a),
(b) and (c), on the grounds that they entered into
excessive detail that did not need to be expressed in the
Model Law.

19

229. The Commission did not adopt a proposal to add
a new provision to tbe effect tbat, wbere evidence was
possessed by a party and tbe party refused to comply
witb an order to produce it, tbe arbitral tribunal sbould
be expressly empowered to interpret tbe refusal to tbat
party's disadvantage. It was suggested, and not contradicted in tbe Commission, tbat sucb a provision was
unnecessary since tbe arbitral tribunal already bad tbat
power, particularly under article 25 (c).

select the law of a given State except for certain
provisions, or to cboose the rules embodied in a
conventIon or similar legal text elaborated on the
international level, even if not yet in force or not in
force in any State connected with tbe parties or their
transaction. It was pointed out that, as regards any
interest of the State where the arbitration took place, to
recognize sucb freedom was not essentially different
from allowing the designation of tbe law of a State
which was in no way connected with the parties or their
relationship. Furthermore, since article 28 (3) permitted
the parties to authorize the arbitral tribunal to decide
ex aequo et bono (as amiable compositeur), there was no
reason to deny tbe parties the right to agree on rules of
law which offered more certainty than the rules to be
applied in an ex aequo et bono arbitration.

Paragraph (2)
230. Tbe Commission decided to place a full stop
after tbe words "execute tbe request" and to delete tbe
remainder of tbe sentence. It was felt tbat tbere was no
need to indicate tbe manner in wbicb tbe court sbould
execute tbe request. Moreover, in some countries it
would be difficult to imagine tbe court ordering tbat tbe
evidence be provided directly to tbe arbitral tribunal.

233. Under anotber view, article 28 (I) should limit
itself to providing tbat a dispute sball be decided in
accordance with the law chosen by the parties. That
was in line with the solution adopted in many international texts on arbitration (e.g. 1961 Geneva Convention, 1966 ECAFE Rules for International Commercial Arbitration and Standards for Conciliation,
1976 UNCITRAL Arbitration Rules, 1975 ICC Rules).
That traditional approach provided a greater degree of
certainty than the novel and ambiguous notion of
"rules of law", which might cause considerable diffi~ulties in practice. It was not appropriate for a model
law designed for universal application to introduce a
concept which was not known in, and unlikely to be
accepted by, many States. Furthermore, it was stated
that the right to select provisions of different laws for
different parts ofthe relationship (the sCH:alled depet;age)
was recognized by most legal systems even under the
more traditional approach; if there was a need for
clarification on that point, the report should express the
understanding of the Commission that such a right was
included in the freedom of the parties to designate the
law applicable to the substance of the dispute.

• • •
CHAPTER VI. MAKING OF AWARD
AND TERMINATION OF PROCEEDINGS

Article 28.
Rules applicable to substtlltce of dispute
231. Tbe text of article 28 as considered by the
Commission was as follows:
"( I) The arbitral tribunal sball decide the dispute in
accordance witb sucb rules of law as are chosen by
the parties as applicable to the substance of tbe
dispute. Any designation of tbe law or legal system of
a given State sball be construed, unless otherwise
expressed, as directly referring to tbe substantive law
of that State and not to its conflict of laws rules.
"(2) Failing any designation by the parties, the
arbitral tribunal shall apply the law determined by
the conflict of laws rules which it considers applicable.
"(3) The arbitral tribunal shall decide ex aequo et
bono or as amiable compositeur only if the parties
have expressly authorized it to do so."

234. In the light of that discussion the Commission
decided to amend the fust sentence of paragraph (1) to
read as follows: "The arbitral tribunal shall decide the
dispute iD accordance with the law chosen by the
parties as applicable to the substance of the dispute." It
was agreed that the formulation would allow parties to
designate portions of the legal systems from different
States to govern different aspects of their relationship.
It was also agreed to state in the report that States
when enacting the model law were free to give the term
"law" a wider interpretation. It was understood that
parties might agree in their contracts to apply rules
such as those in international conventions not yet in
force.

Paragraphs (1) and (2)
232. In the discussion on paragraph (I), the Commission was divided on the question whether the Model
Law sbould recognize the right of the parties to subject
their legal relationship to "rules of law". Under one
view, the Model Law should recognize that right of the
parties since it was not appropriate in international
commercial arbitration to limit the freedom of the
parties to choosing the law of a given State. While
recognizing tbe novel and imprecise character of the
term "rules of law", which to date had been adopted
only in one international convention and two national
laws, it was stated in support that it would provide the
necessary flexibility to allow parties in international
commercial transactions to subject their relationship to
those rules of law which they regarded as the most
suitable ones for their specific case. It would enable
them, for example, to cboose provisions of different
laws to govern different parts of their relationship, or to

235. As regards the second sentence of paragraph (I),
it was agreed that the rule of interpretation of the
parties' designation of the law of a given State was
useful in that it made clear that, unless otherwise
expressed in such agreement, the dispute was to be
decided iD accordance with the substantive law of that
State and not by the substantive law as determined by
the conflict of laws rules of that State.
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236. In the subsequent discussion on paragraph (2),
views were divided as to whether the arbitral tribunal
should be required to apply conflict of laws rules which
it considered applicable in order to determine the
substantive law to be applied or whether it could
directly determine the applicable law it considered
appropriate in the particular case. Under one view, the
Model Law should provide guidance to the arbitral
tribunal by providing that the applicable law was to be
determined by a decision on the applicable conflict of
laws f'<1les. It was noted that, although a court, under
the Model Law and most national laws, could not
review the decision of the arbitral tribunal on the
conflict oflaws rules and consequently on the applicable
substantive law, a desirable effect of the rule contained
in paragraph (2) was that the arbitral tribunal would be
expected to give reasons for its decision on the choice of
the conflict of laws rule. Furthermore, that approach
would provide the parties with a greater degree of
predictability or certainty than the approach of allowing
the arbitral tribunal to determine directly the law
applicable to the substance of the dispute.

239. The Commission, after deliberation, decided to
reverse its previous decision in respect of paragraph (I)
and to adopt the original texts of paragraphs (I) and
(2).

Paragraph (3)

240. The Commission adopted the text of paragraph (3).
New paragraph to be added to article 28

241. The Commission decided to include in article 28
a provision modelled on article 33 (3) of the UNCITRAL
Arbitration Rules as follows: "In all cases, the arbitral
tribunal shall decide in accordance with the terms of the
contract and shall take into account the usages of the
trade applicable to the transaction."
Freedom to authorize third person to determine applicable
law
242. The Commission rccaIled a suggestion made in tbe
context of article 2 (c) that the freedom of the parties to
authorize a third person to determine a certain issue did
not extend to the determination of the rules of law
applicable to the substance of tbe dispute (see above,
para. 40). It was agreed to make clear that article 2 (c)
did not apply to article 28.

237. Under another view, it was not appropriate to
limit the power of the arbitral tribunal to decide on the
law applicable to the substance of the dispute by
requiring it to decide flfSt on an existing conflict of laws
rule. In practice an arbitral tribunal did not necessarily
first decide on conflict of laws rules but often arrived at
a decision on substantive law by more direct means. It
was suggested that it would not be appropriate for a
model· law on international commercial arbitration to
disregard such practices which developed on the basis
of a broad scope of party autonomy recognized in
many legal systems. Furthermore, it was doubtful
whetber tbe requirement of applying first a conflict of
laws rule WOUld, in fact, provide a bigher degree of
certainty than a direct determination of tbe governing
law since, on the one hand, tbe conflict of laws rules
often differed from one legal system to anotber and
since, on tbe other hand, tbe reasons which led the
arbitral tribunal to select the appropriate applicable law
were often similar to the connecting factors used in
conflict of laws rules. It was also pointed out that the
freedom of tbe arbitral tribunal under paragraph (2)
should not be narrower than the one accorded to the
parties under paragraph (I).

• • •
Article 29.
Decision-making by panel of arbitrators

243. The text of article 29 as considered by the
Commission was as follows:
"In arbitral proceedings with more than one arbitrator, any decision of the arbitral tribunal shall be
made, unless otherwise agreed by the parties, by a
majority of all its members. However, the parties or
the arbitral tribunal may authorize a presiding
arbitrator to decide questions of procedure."
244. It was suggested that article 29 should empower a
presiding arbitrator, if no majority could be reached, to
decide as if he were a sole arbitrator. The Commission
did not adopt the suggestion since it might, under
certain circumstances, lend itself to precluding the other
members of the arbitral tribunal from having an
appropriate influence on the decision-making. It was
noted that parties who preferred tbat solution were free
to agree thereon, since tbe provision was of a nonmandatory cbaracter.

238. In view of the division of views on paragraphs (I)
and (2), it was suggested that article 28 might be deleted
since it was not necessary for a law on arbitral
procedure to deal with tbe law relative to the substance
of the dispute. Moreover, since the Model Law did not
provide for court review of an award on the ground of
wrong application of article 28, it served as little more
than a guideline for tbe arbitral tribunal. However,
there was wide support in the Commission for retaining
article 28. It was pointed out that the Model Law would
be incomplete without a provision on rules applicable
to tbe substance of disputes, particularly in view of the
fact that the Model Law dealt with international
commercial arbitration where a lack of rules on tbat
issue would give rise to uncertainty.

245. The Commission decided to express in the second
sentence of article 29 tbat a decision of tbe arbitral
tribunal to authorize a presiding arbitrator to decide
questions of procedure had to be unanimous. Subject to
that modification, wbich was referred to tbe Drafting
Group, the Commission adopted article 29.
246. It was noted that is was implicit in tbe Model Law
that, subject to contrary agreement, arbitrators might
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make decisions without necessarily being present at the
same place.

signatures of tbe majority of all members of the
arbitral tribunal sball suffice, provided that the
reason for any omitted signature is stated.

• • •

"(2) The award shall state tbe reasons upon wbicb
it is based, unless tbe parties bave agreed that no
reasons are to be given or tbe award is an award on
agreed terms under article 30.

Article 30.
Selllemellt
247. The text of article 30 as considered by the
Commission was as follows:
"( I ) If, during arbitral proceedings, the parties
settle the dispute, the arbitral tribunal shall terminate
the proceedings and, if requested by the parties and
not objected to by the arbitral tribunal, record the
settlement in the form of an arbitral award on agreed
terms.

"(3) The award sball state its date and the place of
arbitration as determined in accordance with article
20(1). The award shall be deemed to have been made at
tbat place.
"(4) After the award is made, a copy signed by the
arbitrators in accordance with paragrapb (I) of this
article shall be delivered to eacb party."

"(2) An award on agreed terms shall be made in
accordance with the provisions of article 31 and shall
state that it is an award. Sucb an award has tbe same
status and effect as any otber award on tbe merits of
tbe case."

Paragraplu (1) and (2)
252.

253. Various views were expressed in respect of a
proposal made to amend the second sentence of
paragraph (3) to read "The award shall be deemed to
have been made at that place and on tbat date." Under
one view the amendment was desirable because it would
make the second sentence consistent with the fU'St
sentence. Moreover, tbe date of tbe award might be
significant in a number of different contexts. Since an
award might be circulated among the arbitrators by
mail for their signature, it might be difficult to know
tbe date of tbe award. The only date that could be
certain was the dato: on the award, even if that date was
a deemed date.

249. It was stated in reply tbat a distinction sbould be
drawn between tbe right of tbe parties to bave tbe
arbitral proceedings terminate as a result of tbeir
settlement and tbeir right to bave tbeir settlement
recorded as an award. It was pointed out tbat arbitrators
sbould not be forced to attach tbeir signatures to
wbatever settlement the parties have reacbed since the
terms of such settlement might, in exceptional cases, be
in conflict with binding laws or public policy, including
fundamental notions of fairness and justice. Furthermore, even if the words were deleted, arbitrators who
felt sufficiently strongly that they should not record the
settlement in the form of an award might resign. After
discussion, tbe proposal was not adopted.

• • •
Article 31.
Form Ql/d cOlltellts of award
2S I. The text of article 31 as considered by the
Commission was as follows:
"(I) The award shall be made in writing and shall
be signed by the arbitrator or arbitrators. In arbitral
proceedings with more than one arbitrator, the

Paragraphs (I) and (2) were adopted.

Paragraph (3)

248. A proposal was made to delete, in paragrapb (I),
tbe words "and not objected to by tbe arbitral
tribunal". It was stated in support tbat if tbe parties
wanted tbeir settlement to be in tbe form of an award,
rendering it enforceable as an award under tbe 1958
New York Convention or otber applicable procedures,
tbe arbitral tribunal sbould not be able to disagree.

250. Another proposal was that the request to record
the settlement as an award needed to be made by only
one of the parties. The Commission, after deliberation,
was agreed that there must be the dual will of the two
parties tbat the settlement be recorded as an award, but
that the formal request needed to be made by only one
of them.
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254. Under another view there was a basic difference
between the place stated on tbe award being deemed to
be the place of tbe award and the date stated on the
award being deemed to be the date of the award. The
former is an irrebuttable presumption to assure the
territorial link between the award and the place of
arbitration. The latter must be rebuttable, since tbe
arbitrators, as well as the parties. might have reasons
for stating the date of the award to be earlier or later
than the date it was actually rendered.
255. The Commission. after discussion. did not adopt
the proposal.
Date 011 which award becomes billding
256. It was observed that according to article 36 (I) (a)
(v) of the Model Law and article V (I) (e) of tbe 1958
New York Convention. recognition or enforcement of
an award might be refused if the award had not yet
become binding on the pa11ies and that article 35 (I) in
dealing with the binding nature of an award did not
specify the moment when an award became binding. In
tbe light of that observation it was proposed that tbe
Model Law sbould defme that moment. The Commission considered the following three variants of a
possible rule: an arbitral award becomes binding on the
parties as of (a) the date on which the award is made.
(b) the date on wbich tbe award is delivered to tbe
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parties, or (c) the date on whicb tbe period of time for
making an application for setting aside tbe award
expires.

261. The Commission decided to move tbe reference
to tbe agreement of tbe parties from paragrapb (1) to
paragraph (2) so as to make clear tbat sucb agreement
was a basis for the arbitral tribunal's order for tbe
termination of tbe arbitral proceedings.

257. There was general approval of tbe idea tbat it
would be useful to have sucb a provision, altbough
some doubt was raised as to wbether it was necessary.
In tbat regard it was pointed out that under article 34 (3)
the setting aside procedure already specified that it was
the date on wbicb the party making the application
received the award that commenced the tbree-month
period after wbicb application for setting aside could
not be made. Tbere was little agreement as to tbe date
on which the award sbould become binding. The
previous discussion bad demonstrated the difficulties of
relying either on the date stated on tbe award or tbe
date of tbe award. As regards tbe date on wbicb onc or
botb parties were notified of the award, the practical
difficulties of establishing that date in tbe various
factual situations arising in arbitration were described.
Moreover, it was difficult to conceive of an award
becoming binding on tbe parties on different dates
simply because tbey were notified of it on different
dates.

262. Concern was expressed that paragrapb (2) (a)
might operate unfairly against a claimant in tbat he
might be forced to continue participation in arbitral
proceedings altbough be bad good reasons for witbdrawing bis claim. It was stated in reply tbat tbe
provision was balanced in tbat it enabled tbe arbitral
tribunal to meet sucb concern in a particular case and,
in appropriate circumstances, to meet the possible
concern of a respondent tbat tbe claimant might
witbdraw bis claim at a late stage of tbe proceedings
and then compel tbe respondent to participate in otber
proceedings.
263. The Commission was agreed tbat paragraph (2) (b) sbould express more clearly that its
intended meaning was tbat tbe arbitral tribunal bad to
make a judgement wbetber the continuation of tbe
arbitral proceedings was unnecessary or inappropriate,
but tbat, wben tbe arbitral tribunal found continuation of
tbe proceedings to be unnecessary or inappropriate, it had
to issue an order for termination. The Commission was
also agreed that the word "inappropriate" in paragraph (2) (b) might be seen as giving too much discretion
to the arbitral tribunal and that it sbould be replaced by a
word of a more precise meaning such as "impossible".

258. Mter discussion tbe Commission did not adopt
the proposal.
Res judicata

259. A proposal was made to include in article 31 a
provision clarifying that tbe award made in tbe form
provided in article 31 bad tbe effect of res judicata.
Wbile not disagreeing witb the general principle tbat
awards were binding on tbe parties, the Commission
did not adopt the proposal because it was considered
that· tbe term res judicata was a complex onc wbicb
could bave different applications in various legal
systems.

264. Tbe Commission adopted article 32, subject to
tbe above modifications wbich were referred to the
Drafting Group.

• ••

• • •

Article 33.
Co"ectioN aNd iNterpretatioN of awards aNd additiONal
awards

Article 32.
TermiluJtioN of praceediNgs

260. The text of article 32 as considered by tbe
Commission was as follows:
"( I) The arbitral proceedings arc terminated by tbe
final award or by agreement of tbe parties or by an
order of tbe arbitral tribunal in accordance with
paragrapb (2) of tbis article.

265. The text of article 33 as considered by tbe
Commission was as follows:
"(\) Witbin tbirty days of receipt of tbe award,
unless anotber period of time has been agreed upon
by the parties, a party, witb notice to the otber party,
may request tbe arbitral tribunal:
"(a) to correct in the award any errors in
computation, any clerical or typographical errors or
any errors of similar nature;
"(b) to give an interpretation of a specific point or
part of the award.
"The arbitral tribunal shall make tbe correction or
give tbe interpretation within tbirty days of receipt of
tbe request. The interpretation shall form part of the
award.

"(2) The arbitral tribunal
"(a) sball issue an order for tbe termination of
tbe arbitral proceedings wben tbe claimant witbdraws
bis claim, unless tbe respondent objects tbereto and
tbe arbitral tribunal recognizes a legitimate interest
on his part in obtaining a final settlement of the
dispute;
"(b) may issue an order of termination when tbe
continuation of tbe proceedings for any otber reason
becomes unnecessary or inappropriate.

"(2) The arbitral tribunal may correct any error of
tbe type referred to in paragrapb (I) (a) oftbis article
on its own initiative within tbirty days of the date of
tbe award.

"(3) The mandate of tbe arbitral tribunal terminates
witb tbe termination of tbe arbitral proceedings,
subject to tbe provisions of articles 33 and 34 (4)."
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"(3) Unless otherwise aareed by the panies, a party,
with notice to the other pany, may request, within
thirty days of receipt of the award, the arbitral
tribunal to make an additional award as to claims
presented in the arbitral proceedings but omitted
from the award. The arbitral tribunal shall make the
additional award within silll¥ days, if it considen the
request to be justified.

would give the basis for assuring procedural regularity
and fairness to the parties.

"(4) The arbitral tribunal may elltend, if necessary,

A.rticle 34.
Appllclllioll for sltllillg asidtt 113 ttXclusive recourse agaillsl
arbitralaward

the period of time within which it shall make a
correction, interpretation or an additional award
under paragraph (I) or (3) of this article.
The provisions of article 31 shall apply to a
correction or interpretation of the award or to an
additional award."

"( S)

266. Divergent views were ellpressed in respect of a
proposal to delete subparagraph (I) (b). Under one
view, the provision granting either party the right to
request an interpretation of a specific point or of a part
of the award might permit panics to open new
proceedings in the guise of an interpretation or be used
as a means for the losing party to harass the arbitral
tribunal. During the period when a request for interpretation might be made and until the interpretation of
the award had been given by the arbitral tribunal, the
finality of the award was disturbed and some questions
were raised as to the interrelationship with setting aside
proceedings by the losing party or enforcement proceedings by the winning party.

• • •
CHAPTER VII.

RECOURSE AGAINST AWARD

272. The tellt of article 34 as considered by the
Commission was as foUows:
"( I) Recourse to a court against an arbitral award
made [in the territory of this State] [under this Law]
may be made only by an application for setting aside
in accordance with paragraphs (2) and (3) of this
article.
An arbitral award may be set aside by the
Court specified in article 6 only if:
"(a) the party maldng the application furnishes
proof that:
"(i) the parties to the arbitration agreement
referred to in article 7 were, under the law
applicable to them, under some incapacity,
or the said agreement is not valid under the
law to which the parties have subjected it or,
failing any indication thereon, under the law
of this State; or
"(ii) the party making the application was not
given proper nonce of the appointment of
the arbitrator(s) or of the arbitral proceedings or was otherwise unable to present his
case; or
"(iii) the award deals with a dispute not contemplated by or not falling within the terms of
the submission to arbitration, or contains
decisions on matten beyond the scope of
the submission to arbitration, provided
that, if the decisions on matten submitted
to arbitration can be separated from those
not so submitted, only that pan of the
award which contains decisions on matten
not submitted to arbitration may be set
aside; or
"(iv) the composition of the arbitral tribunal or
the arbitral procedure was not in accordance
with the agreement of the parties, unless
such agreement was in conflict with a
provision of this Law from which the
parties cannot derogate, or, failing such
agreement, was not in accordance with this
LaW; or
"(b) the Court finds that:
"(i) the subject-matter of the dispute is not
capable of settlement by arbitration under
the law of this State; or
"(ii) the award or any decision contained
therein is in conflict with the public policy
of this State.

"(2)

267. Under another view it would be too rigid not to
allow for some procedure of interpretation of the award
by the arbitral tribunal. The award might have been
written in a language other than the mother tongue of
its drafter, increasing the possibility of ambiguity. If the
award was too ambiguous, it might be difficult to
enforce it.

268. Several suggestions were made for modification
of the provision. It was suggested that, since the word
"interpretation" might imply too broad a power to reexamine the dispute, the word "interpretation" might
be replaced by "clarification". It was also sugested
that an interpretation of only the molives of the award
but not its dispositive portion might be allowed. Yet
another sugeslion was that interpretation of the award
by the arbitral tribunal should be allowed only if both
parties requested the interpretation.
269. The Commission, after discussion, decided that a
request for interpretation might be made only if so
agreed by the panies.
270. The Commission adopted the suggestion that the
words "if it considen the request to be justifted", found
in paragraph (3), should also be added to paragraph (I).
271. The Commission was of the view that it was not
necessary to indicate any procedural details for the
interpretation procedure other than that the other party
must be notified of the request. It was noted that article
19 (3), especially if it was set out as a separate article,
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"(3) An application for setting aside may not be
made after three months have elapsed from the date
on which the party making that application had
received the award or, if a request had been made
under article 33, from the date on which that request
had been disposed of by the arbitral tribunal.

Paragraph (2)
COllum about restrictive lis/ of grounds

277. Concern was expressed that the list of arounds
on which an award may be set aside under
paraaraph (2) might be too restrictive to cover all cases
of procedural injustice where annulment was justified.
To illustrate the point, it was questioned whether the
following cases were covered by any of the arounds set
forth in article 34 (2), more specifically subparagraphs
(a) (ii) and (iv), read together with article 19 (3), or
subparagraph (b) (ii): I. the award was founded on
evidence which was proved or admitted to have been
perjured; 2. the award was obtained by corruption of
the arbitrator or of the witnesses of the losing party;
3. the award was subject to a mistake, admitted by the
arbitrator, of a type which did not fall within article 33
(I) (a); 4. fresh evidence had been discovered that could
not have been discovered by the exercise of due
diligence during the arbitral proceedinas, which
demonstrated that through no fault on the part of the
arbitrator the award was fundamentally wrong. It was
suggested that, unless the Commission was aarced that
such serious instances of procedural injustice were
covered by paraaraph (2) and the unde~tanding was
clearly reflected in the report of the session and any
commentary on the final text, the provision should be
modified by appropriate wording so as to cover those
instances.

"(4) The Court, when asked to set aside an award,
may, where appropriate and so requested by a party,
suspend the setting aside proceedinas for a period of
time determined by it in order to Jive the arbitral
tribunal an opportunity to resume the arbitral
proceedinas or to take such other action as in the
arbitral tribunal's opinion will eliminate the arounds
for setting aside."
273. The Commission was aareed that the Model Law
should reaulate the setting aside of arbitral awards and
decided to retain provisions along the lines of article 34.

Paragraph (1)
274. The Commission adopted the principle underlying paragraph (I) to provide for one exclusive type of
recourse against an arbitral award. It was understood
that the application for setting aside was exclusive in
the sense that it constituted the only means for actively
attacking the award. A party was not precluded from
defending himself by requesting refusal of recognition
or enforcement in proceedinas initiated by the other
party.

278. Another suggestion was to make the list of
grounds non-exhaustive so as to allow for future
inclusion of worthy cases which might not be
foreseeable by the Commission.

275. An observation was made that the words
"Recourse to a court" were too vaaue and that they
might be made more precise by adding such words as
"competent for arbitration matters".

279. The Commission postponed its consideration of
the above concern and suggestions until after it had
examined the grounds set forth in paragraph (2).
As fully discussed during that later consideration (see
below, paras. 298-302) and known from the
deliberations of the Working Group, there were
divergent opinions on whether or to what extent the
concern was met by the existing text or should be met
by additional wording. One view was, for example, that
only some and not all of the grounds presented in the
above illustrative cases justified setting aside an award.

276. As regards the words placed between square
brackets "[in the territory of this State] [under this
Law]", it was noted that they addressed the question of
the territorial sCope of application which the
Commission had discussed at an earlier stage (see
above, paras. 72-81). In conformity with the clearly
prevailing view, the Commission was agreed that the
Court of the Jiven State, which enacted the Model Law,
was competent for setting aside those awards made in
its territory. It was aareed to detennine at a later stage,
when the final wording of a general provision on the
territorial scope of application of the Model Law would
be considered, whether the territorial restriction should
be expressed in article 34 or whether the general
provision sufficed. Subsequently, in light of the
adoption of article I (I bis) containing a general
provision on the territorial scope of application of the
Model Law (see above, para. 81), the Commission
decided that an expression of the territorial restriction
in article 34 was not necessary. It was noted that the
adoption of the so-called strict territorial criterion did
not preclude parties from selecting the procedural law
of a State other than that of the place of arbitration,
provided that the selected provisions were not in
conflict with the mandatory provisions of the (Model)
Law in force at the place of arbitration.

Subparagraph (a) (i)

280. As regards the first around set forth in the
subparagraph, it was suggested that the wording, which
was taken from article V (I) (0) of the 1958 New York
Convention, was unsatisfactory in two respects. First,
the reference to "the parties" was inappropriate since it
sufficed that one of the parties lacked the capacity to
conclude an arbitration agreement. Second, the words
"under the law applicable to them" were inappropriate
in that they appeared to contain a conflict of laws rule
which in fact was either incomplete or misleading in
that the rule might be understood as referring to the
law of the nationality, domicile or residence of the
parties. It was, therefore, proposed to modify the
wording of the first around along the following lines: "a
party to the arbitration agreement referred to in article
7 lacked the capacity to conclude such an agreement".
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Subparagraph (a) (ii)

281. In response to that proposal, it was stated that it
was unnecessary and even dangerous to deviate from
the wording embodied in the 1958 New York
Convention and other international texts on arbitration
such as the 1961 Geneva Convention. It was
unnecessary since the original wording did not appear
to have led to considerable difficulties or disparities and
certainly had not led in general to an interpretation
different from the one aimed at by the proposed
clarification. The deviation was dangerous in that it
might lead to divergent interpretations, based on the
different wordings, in an issue which should be dealt
with in a uniform manner.

286. The Commission decided to replace in
subparagraph (a) (ii) the words "appointment of the
arbitrator(s)" by the words "appointment of an
arbitrator". It was understood that in arbitral
proceedings with more than one arbitrator, failure to
give proper notice of the appointment of anyone of
them constituted a ground for setting aside an award.
287. As regards the ground that a party "was
otherwise unable to present his case", it was suggested
that the wording should be aligned with that used in
article 19 (3). The Commission accepted the suuestion
but postponed its implementation until after a decision
was reached in respect of article 19 (3). It was suggested,
in that connection, that the alignment, coupled with the
inclusion of the second principle embodied in article
19 (3), could go a long way towards meeting the above
expressed concern about the restrictive list of grounds
contained in paragraph (2) (see above, para. 277). (See,
however, below, para. 302.)

282. The Commission, after deliberation, decided to
adopt the proposal. It was noted that in the context of
article 34 the need for harmony with the 1958 New
York Convention was less strong than in the context of
article 36.
283. As regards the second ground set forth in
subparagraph (a) (i), a proposal was made to substitute
the words "or there is no valid arbitration agreement"
for the words "or the said agreement is not valid under
the law to which the parties have subjected it or, failing
any indication thereon, under the law of this State". It
was pointed out that the conflict of laws rule contained
in that latter wording, which was taken from the 1958
New York Convention, was inappropriate in that it
declared as applicable, failing a choice of law by the
parties, the law of the place of arbitration. The place of
arbitration, however, was not necessarily connected
with the subject-matter of the dispute. It was unjustified
to let the law of that State determine the issue with
global effect, which would be the effect of a setting
aside by virtue of article 36 (I) (a) (v) of the Model Law
or article V (1) (e) of the 1958 New York Convention; it
was also said that such a result would be in conflict
with a modern trend to determine the issue in
accordance with the law of the main contract.

Subparagraph (a) (iii)

288. In the context of the discussion of the subparagraph, a suggestion was made to clarify, either in
that article or in article 16, that a party who had failed
to raise a plea as to the jurisdiction of the arbitral
tribunal in accordance with article 16 (2) would be
precluded from relying on such objection in setting
aside proceedings. It was noted that the same question
of preclusion or waiver arose with regard to other
grounds set forth in article 34 (2) (a), in particular
subparagraph (a) (i). It was recognized that the failure
to raise such plea could not have the effect of a waiver
in all circumstances, especially where the plea under
subparagraph (2) (b) was that the dispute was nonarbitrable or that the award was in conflict with public
policy.
289. The Commission decided not to embark on an
in-depth discussion with a view to elaborating a
comprehensive provision covering all eventualities and
details. It was agreed not to modify the text and, thus,
to leave the question to the interpretation, and possibly
regulation, by the States adopting the Model Law.

284. It was stated in reply that it was preferable to
retain the present text not simply because it was the
wording of the 1958 New York Convention but also
because the rule was in substance a sound one. It was
pointed out that the rule recognized party autonomy,
which was important in view of the fact that some legal
systems applied the lex fori. Furthermore, to use the
place of arbitration as a secondary criterion was
beneficial in that it provided the parties with a degree of
certainty which was lacking under the proposed
formula. There were also doubts as to whether in fact a
trend could be discerned in favour of determining the
question of the validity of the arbitration agreement
according to the law of the main contract.

Subparagraph (a) (iv)

290. As regards the standards set forth in the subparagraph, it was understood that priority was accorded
to the agreement of the parties. However, where the
agreement was in conflict with a mandatory provision
of "this Law" or where the parties had not made an
agreement on the procedural point at issue, the provisions of "this Law", whether mandatory or not,
provided the standards against which the composition
of the arbitral tribunal and the arbitral procedure were
to be measured. The Commission requested the Drafting
Group to consider whether that understanding was
clearly expressed by the current wording of the subparagraph.
'

285. The Commission, after deliberation, did not
adopt the proposal. Accordingly, subparagraph (a) (i)
was adopted in its original form, subject to modifying
the fust ground along the following lines: "a party to
the arbitration agreement referred to in article 7 lacked
the capacity to conclude such an agreement".
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deletion of the words "or any decision contained
therein", which were superfluous. It was understood
that the term "public policy", which was used in the
1958 New York Convention and many other treaties,
covered fundamental principles of law and justice in
substantive as well as procedural respects. Thus, instances such as corruption, bribery or fraud and similar
serious cases would constitute a ground for setting
aside. It was noted, in lbat connection, that the wording
"the award is in conflict with the public policy of this
State" was not to be interpreted as excluding instances
or events relating to the manner in which an award was
arrived at.

Sllhparagraph (b) (i)
291. Divergent views were expressed as to the appropriateness of the provision. Under one view. the
provision should be deleted since it dec:lared as applicable
to the question of arbitrability the law of the State
where the award was made. That solution was not
appropriate in view of the fact lbat the place of
arbitration might not be connected in any way with the
transaction of the parties or the subject-matter of their
dispute. The solution was not acceptable in the context
of article 34 since a decision to set aside the award had
effect erga 01tfllt!s.
292. Under another view, the proYlSlon should be
retained without that or any other conflict of laws rule.
It was stated in support lbat, while the conflict of laws
rule set forth in the provision was not appropriate, nonarbitrability had to be maintained as a ground for
setting aside. It was noted that, if the entire subparagraph (h) (i) were deleted, the question of arbitrability would, in certain legal systems, be regarded as a
matter concerning the validity of the arbitration agreement (under subparagraph (a) (i» and by others as a
matter of public policy of "this State" under subparagraph (h) (ii).

Sllggt!stioltS for widmillg tht! scopt! of paragraph (2)
298. After having examined the grounds contained in
paragraph (2), the Commission continued its consideration of the above concerns and suggestions as to the
restrictive list of grounds (above, paras. 277-278). It was
agreed that the list of grounds should retain its
exclusive character for the sake of certainty.
299. Thus, considering whether any ground should be
added, divergent views were expressed as to the need
for such addition. Under one view, there was a need for
adding wording to subparagraph (a) (ii) which would
cover instances of serious departure from fundamental
principles of procedure. Under another view, there was
a need for establishing a separate regime, providing for
a considerably longer period of time than the one set
forth in article 34 (3), for such cases as fraud or false
evidence which had materially affected the award.

293. Under yet another view, the provision should be
retained in its current form. It was stated in support
that deletion of the entire provision or of the conflict of
laws rule would be contrary to the need for predictability and certainty in that important issue. It was
noted that parties could in fact achieve that goal by
selecting a suitable place of arbitration and, thus, the
governing law.

300. Under yet another view, there was no need for
any addition in view of the understanding agreed to by
the Commission as regards the ground set forth in
subparagraph (h) (ii). In reply to the suggestion for
allowing a considerably longer period of time in which
to apply for setting aside an award on the grounds of
fraud, or that evidence was false or discovered only
later, it was stated that such extension was contrary to
the need for speedy and final settlement of disputes in
international commercial relationships.

294. The Commission, after deliberation, adopted the
latter view and retained the provision in its current
form.
Sllbparagraph (b) (ii)
295. It was proposed that the provision should be
deleted since the term "public policy" was too vague
and because it did not constitute a justified ground for
setting aside, while it might be appropriate in the
context of article 36.

301. The Commission, after deliberation, decided to
incorporate in subparagraph (a) (ii) the text of article
19 (3).

296. In discussing the term "public policy", it was
understood that it was not equivalent to the political
stance or international policies of a State but comprised
the fundamental notions and principles of justice. It
was noted, however, that in some common law jurisdictions that term might be interpreted as not covering
notions of procedural justice while in legal systems of
civil law tradition, inspired by the French concept of
"ordrt! pllhlie", principles of procedural justice were
regarded as being included. It was observed that the
divergence of interpretation might have contributed to
the above expressed concern that the list of reasons in
paragraph (2) did not cover all serious instances of
procedural injustice (see above, para. 277).

302. In connection with the subsequent decision to
transfer the provision of article 19 (3) to the beginning
of chapter V of the Model Law as a separate article 18
his (see above, para. 176), the Commission reversed its
decision to incorporate in subparagraph (a) (ii) the text
of article 19 (3) and restored the text of subparagraph
(a) (ii) as it had been elaborated by the Working
Group. The reasons for the restoration of the text of
subparagraph (a) (ii) were that the alignment between
articles 34 and 36 was thought to be more important
than the alignment between articles 34 and 18 bis and
that it was the Commission's understanding that, in
spite of the resulting difference between the text of
article 18 bis and article 34 (2) (a) (ii), any violation of
article 18 bis would constitute a ground for setting aside

297. The Commission, after deliberation, was agreed
that the provision should be retained, subject to
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the award under article 34 (2) subparagraph (a) (ii),
subparagraph (a) (iv) or subparagraph (b) and that the
concerns which led to the proposal to amend subparagraph (a) (ii) were, therefore, already met.
303. It was understood that an award might be set
aside on any of the grounds listed in paragraph (2)
irrespective of whether such ground had materially
affected the award.

Paragraph (3)
304. The Commission did not adopt a proposal to make
the period of time set forth in paragraph (3) subject to
contrary agreement by the parties. The Commission
adopted paragraph (3) in its current form.

Paragraph (4)
305. Divergent views were expressed as to the appropriateness of the provision. Under one view, the
paragraph should be deleted since it dealt with a
procedure which was of limited practical relevance and
known only in certain legal systems. Furthermore, the
provision was obscure, in particular, as regards the
relationship between the court and the arbitral tribunal
and as regards the scope of the function expected from
the arbitral tribunal in a case of remission. In that
respect, it was proposed that, if the provision were to be
retained, it should be restricted to defects which were
remediable witbout reopening tbe proceedings or tbat
guidelines should be elaborated as to tbe steps expected
from the arbitral tribunal.
306. Tbe prevailing view, bowever, was tbat the
provision should be retained. The mere fact tbat tbe
procedure of remittins tbe award to tbe arbitral
tribunal was not known in all legal systems was no
compelling reason for excluding it from tbe realm of
international commercial arbitration wbere it sbould
prove useful and beneficial. It was pointed out in
support that tbe procedure, where found appropriate by
tbe court, would enable the arbitral tribunal to cure
certain defects whicb otberwise would necessarily lead
to tbe setting aside of tbe award. Furtbermore, tbe
general wording of paragrapb (4) was advantageous in
tbat it provided tbe court and tbe arbitral tribunal
sufficient flexibility to meet tbe needs of tbe particular
case.
307. The Commission did not adopt a proposal to
delete tbe requirement that tbe remission procedure of
tbe paragrapb must be requested by a party. After
deliberation, tbe Commission adopted the paragrapb in
its current form.

• • •
CHAPTER VIII. RECOGNITION
AND ENFORCEMENT OF A WARDS
308. Divergent views were expressed as to wbetber tbe
Model Law sbould contain provisions on the recognition
and enforcement of both domestic and foreign awards.
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Under one view, tbe draft chapter on recognition and
enforcement sbould be deleted. It was not appropriate
to retain in the Model Law provisions wbicb would
cover foreign awards, in view of tbe existence of widely
adhered-to multilateral treaties sucb as the 1958 New
York Convention on tbe Recognition and Enforcement
of Foreign Arbitral Awards. It was stated that tbose
States which had not ratified or acceded to tbat
Convention should be invited to do so, but that a State
which decided not to adbere to that Convention was
unlikely to adopt the almost identical rules laid down in
articles 35 and 36. It was pointed out tbat provisions on
recognition and enforcement of foreign awards were
not needed by those States which adhered to the 1958
New York Convention. In addition, such provisions in
tbe Model Law might cast doubt on tbe effect of tbe
reciprocity reservation made by many member States
and might create otber difficulties in tbe application of
tbe Convention. Furthermore, retention in the Model
Law of provisions on enforcement of domestic awards
raised problems of co-ordination witb tbe provisions on
setting aside in article 34 and, in some States at least,
were unnecessary in view of tbe existing law, whicb
treated domestic awards as self-enforcing by equatins
tbem with judgements oflocal courts.
309. The prevailing view, bowever, was to retain
provisions covering both domestic and foreign awards.
It was pointed out tbat tbe existence and generally
satisfactory operation of the 1958 New York Convention, to wbicb many States adbered, was no compelling reason for deleting tbe draft chapter on recognition
and enforcement. There were a great number of States,
in fact a majority of all States membeR of tbe United
Nations, that had not ratified or acceded to tbat
Convention. Some of tbose States might, for constitutional or otber reasons, find it easier to adopt tbe
provisions on recosnition and enforcement as part of
tbe Model Law than to ratify or accede to that
Convention. A model law on arbitration would be
incomplete if it lacked provisions on sucb an important
subject as recognition and enforcement of arbitral
awards. As resards tbose States that were parties to
that Convention, the draft chapter might provide
supplementary assistance by providing a r~gime for
non-convention awards, witbout adversely affecting tbe
operation of tbat Convention. It was pointed out, in
tbat respect, tbat tbe Model Law, as expressed in its
article I (I), was subject to any such treaty, that any
State adoptins the Model Law could consider incorporating certain restrictions, for instance, based on the
idea of reciprocity, and that articles 3S and 36 were
closely modelled on the provisions of that Convention.
Furthermore, the concept of uniform treatment of an
awards irrespective of the country of origin was
beneficial for the functionins of international commercial arbitration.
310. The Commission, after deliberation, decided to
retain in the Model Law the chapter on recognition and
enforcement of awards, irrespective of where they were
made. It was noted that it was compatible with that
decision and in fact desirable to invite the General
Assembly of the United Nations to recommend to those
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States tbat bad not already done so to consider
adhering to tbe 1958 New York Convention.

Paragraph (3)
316. It was suggested tbat the question as to whether
an award must be filed, registered or deposited should
be left to each State. It was also suggested that it would
be inconsistent for a State to require awards to be
registered but to enforce tbose awards even though they
were not registered.

• • •
Article 35.
Recog"itio" and enforcement
311. The text of article 35 as considered by tbe
Commission was as follows:
"(1) An arbitral award, irrespective of tbe country
in wbicb it was made, sball be recognized as binding
and, upon application in writing to the competent
court, sball be enforced subject to tbe provisions of
tbis article and of article 36.

317. The Commission deleted the paragraph.

• • •
Article 36.
Grou"ds for refusing recognition or e"forcement
318. The text of article 36 as considered by the
Commission was as follows:
"( I) Recognition or enforcement of an arbitral
award, irrespective of the country in which it was
made, may be refused only:
"(a) at the request of the party against whom it is
invoked, if that party furnishes to the competent
court where recognition or enforcement is sought
proof that:
"(i) the parties to the arbitration agreement
referred to in article 7 were, under the law
applicable to them, under some incapacity,
or the said agreement is not valid under the
law to which tbe parties have subjected it
or, failing any indication thereon, under the
law of the country where the award was
made; or
. "(H) the party against wbom the award is invoked was not given proper notice of the
appointment of the arbitrator(s) or of the
arbitral proceedings or was otherwise unable to present his case; or
"(Hi) the award deals with a dispute not contemplated by or not falling within the terms of
tbe submission to arbitration, or it contains
decisions on matters beyond the scope of
the submission to arbitration, provided
that, if tbe decisions on matters submitted
to arbitration can be separated from those
not so submitted, that part of the award
which contains decisions on matters submitted to arbitration may be recognized
and enforced; or
"(iv) the composition of the arbitral tribunal or
the arbitral procedure was not in accordance with the agreement of the parties or,
failing such agreement, was not in accordance with the law of the country where the
arbitration took place; or
"(v) the award has not yet become binding on
the parties or has been set aside or suspended by a court of the country in Which,
or under the law of which, that award was
made; or
"(b) if the court finds that:
"(i) the subject-matter of the dispute is not
capable of settlement by arbitration under
the law of this State; or

"(2) The party relying on an award or applying for
its enforcement sball supply tbe duly autbenticated
original award or a duly certified copy thereof, and
tbe original arbitration agreement referred to in
article 7 or a duly certified copy tbereof. If tbe award
or agreement is not made in an official language of
tbis State, tbe party sball supply a duly certified
translation thereof into sucb language.·
"(3) Filing, registration or deposit of an award witb
a court of tbe country wbere tbe award was made is
not a pre-condition for its recognition or enforcement
in tbis State."
···The conditions set fonb in this paraaraph are intended to set
maximum standards. It would, tbus, Dot be contrary to the
harmonization 10 be achieved by lbe Model Law if a Stale .....ined

even Jess onerous conditions. ,.

Paragraph (1)
312. It was noted that tbe scope of application of
articles 35 and 36 was not identical to tbat of tbe 1958
New York Convention and tbat tbe classification of
awards was not tbe same as in that Convention.
Articles 35 and 36 covered only tbose awards arising
out of an international commercial arbitration in tbe
terms of article I, even as regards awards made in a
foreign State. It was understood tbat tbat did not mean
that tbe State in wbicb tbe award was made must bave
itself adopted tbe Model Law in order for tbose
provisions to apply to tbe enforcement of tbe award.
313. It was noted that article 35 (I) did not determine
the point of time when an award became binding. As
regards foreign arbitral awards, that question would
bave to be answered, in conformity with the rule laid
down in article 36 (I) (a) (v), by the law of the State in
which, or under tbe law of which, the award was made.
As regards awards made in the State wbere recognition
or enforcement is sought under article 35, the discussion
of that issue was subsequently held in the context of
article 31 (see above, paras. 256-258).
314.

The Commission adopted the paragraph.

Paragraph (2)
315. Tbe Commission adopted the paragraph.
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324. Paraarapb (1) was adopted with the modifications indicated above.

"(ii) tbe rec:olllluon or enforcement of tbe
award would be c:ontrary to tbe public
policy of this State.
"(2) If an application for settinl aside or suspension of an award bas been made to a c:ourt referred
to in paraarapb (I) (a) (v) of this article, the c:ourt
wbere recoanition or enforcement is soupt may, if it
considen it proper, adjourn its decision and may
also, on tbe application of tbe party claiminl
recolllition or enforcement of tbe award, order tbe
otber party to provide appropriate security."

Paragrapll (2)
315. The Commission adopted tbe paraarapb.

• • •

Artic/~

319. The Commission rejected a proposal that anide 36
should be made applicable only to international commercial arbitration a wards made in a State otber than
"this State". It was felt tbat tbe leneral policy decision to
retain cbapter VIII on recolnition and enforcement
applicable to awards irrespective of wbere tbey were made
should be c:onfirmed.

Madilrgl

326. The Commission decided to retain tbe footnote
annexed to tbe beadin, of article I in order to inform
tbe recipients of the Model Law about the undentandina
of the Commission that article beadinp were for
reference purposes only and were not to be used for
purposes of interpretation.

Paragrapll (I)

COlllltn"-Cklim

320. The sUllestion was made that article 36 sbould
be interpreted in tbe sense tbat an award would not be
recolllized wbere tbe court found that the arbitral
tribunal bad proceeded witbout jurisdiction or bad
infrinacd tbe exclusive jurisdiction of tbe c:ourt before
wbicb tbe recolnition or enforcement was souPt. It
was sUlICsted tbat tbat matter mipt bave become of
Ireater importance in lipt oftbe Commiasion's decision
in respect of article I (2) (c) tbat an arbitration was
international if tbe parties bad expressly aarced tbat tbe
subject-matter of tbe arbitration aareement related to
more tban one country.

327. The Commiasion recalled a suaaestion made in
the c:ontext of anicle 23 for addinl a new provision that
any provision of tbe Model Law referrinl to the claim
would apply, mlltatis mllttllldis, to a c:ounter-claim (see
above, para. 201). On the basis of a proposal prepared
by tbe representatives of Czecboslovakia and the
United States, tbe Commission decided to add tbe followinl provision to article 2 as new subparaarapb (I):
"(I) wbere a provision of this Law, otber tban in
articles 25 (a) and 32 (2) (a), refen to a claim, it also
applies to a counter-claim, and wbere it refen to a
defence, it also applies to a defence to sucb counterclaim.'·

321. The Commission adopted tbe proposal to modify
article 36 (I) (a) (i) to c:onform to tbe cbanle previously
made in article 34 (2) (a) (i). The cbanac involved
replacinl tbe words "tbe parties" witb tbe words "a
party" and tbe words "were, under tbe law applicable
to tbem, under some incapacity," witb sucb words as
"lacked tbe capacity to c:onclude sucb an aareement".
The Commission adopted tbe SUlICstion for tbe purpose
of maintaininl textual harmony between articles 34 and
36. However, tbe Commission expressed tbe view tbat
the modification did not entail any substantive discrepancy between article 36 (I) (a) (i) and tbe c:onespondinl provision in tbe 1958 New York Convention.
322. The Commission decided, in line with its decision
on article 34 (2) (a) (ii) (above;para. 286), to replace in
subparaaraph (I) (a) (ll) the words "appointment of tbe
arbitrator(s)" by the words "appointment of an arbitrator".
323. It was proposed that subparaaraph (b) (ll) be
deleted since in some common law jurisdictions the
term "public policy" mipt be interpreted as not
coverinl notions of procedural justice. However, tbe
Commission· was aareed that tbe subparaarapb sbould
be retained under the same undentandinl wbicb tbe
Commission expressed in c:onnection witb article 34 (2)
(b) (ii) (sec above, paras. 296-297).
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Burden of proof
328. It was proposed to make clear in the Model Law
that eacb party was to have tbe burden of provinl the
facts relied on to support his claim or defence. In
support of the proposal it was stated that, absent such
clarification, some parties mipt not be diliaent or some
arbitral tribunals mipt misc:onceive tbeir role as beinl
investiptory. The Commission decided not to include
in tbe Model Law a provision on tbat point. In support
of tbe decision it was stated that certain aspects of
burden of proof mipt be reprded to be issues of
substantive law and therefore subject to the provisions
of article 28; moreover, sucb a provision c:ould unnecessarily interfere witb tbe aeneral principle of article 19,
accordinl to wbich it was for tbe parties, and subordinately for the arbitral tribunal, to determine tbe
rules of procedure. However, it was undentood tbat it
was a acnerally rec:oanized principle that reliance of a
party on a fact in support of bis claim or defence
required that party to prove the fact.
Evidntc~ ofwim~SJ~1

329. A proposal was made to provide in the Model
Law that evidence of witnesses mipt also be presented
in tbe form of written statements sillled by them, since
it would be useful if the Model Law dispelled any doubt

...
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about that cost-samg, and sometimes the only available,
method of taking evidence ofwitnesscs. The Commission
did not adopt the proposal since it was considered
better to leave a point of detail like the onc proposed
under tbe aegis of the general principle of article 19.

Gro.,
33 I. After consideration of the individual articles of
the draft Model Law by the Commission, they were
submitted to the Drafting Group for implementation of
the decisions taken by tbe Commission and revision to
ensure consistency within the text and between language
versions. In the final version, all article numbers were
maintained, with tbe following exceptions: article 2 (e)
was placed in a separate article, numbered as article 3,
article 14 bis was incorporated into article 14 as its
paragraph (2), article 18 was renumbered as article 17,
and article 19 (3) was placed in a separate article,
numbered as article 18.

Reciprocal application of articles 35 and 36
330. A proposal was made to include in article 35, or
in a footnote to article 35, an indication tbat, following
the example of tbe 1958 New York Convention,
articles 35 and 36 might be made subject to tbe
condition of reciprocity as regards tbe recognition and
enforcement of foreign arbitral awards. However, in
response to tbe proposal it was stated tbat the idea of
reciprocity might be appropriate in a convention but
was not desirable in a unification by way of a model
law. It was also stated that, since a reciprocity provision
would have to be a detailed onc specifying what kind of
reciprocity was meant and it would be difficult to agree
on a unified approacb to the question, it was better to
leave the formulation of any reciprocity provision to
eacb State adopting the Model Law. The Commission,
after deliberation, adopted tbe view that, while the use
of territorial links in international commercial arbitration should not be promoted, each State that wanted
to subject the application of tbe provisions on recognition or enforcement offoreign awards to a requirement
of reciprocity should express tbe requirement in its
legislation, specifying the basis or connecting factor and
the tecbnique used by it.

F. Ado"iOll of tit. Model Low

332. The Commission, after consideration of tbe text
of the draft Model Law as revised by the Drafting
Group, at its 333rd meeting on 21 June 1985 decided to
adopt tbe UNCITRAL Model Law on International
Commercial Arbitration as it appears in Annex I to tbis
report.
333. The Commission invited tbe General Assembly
to recommend to States tbat tbey sbould consider the
Model Law wben they enact or revise tbeir laws to meet
the current needs of international commercial arbitration and to request tbe Secretary-General to send tbe
text of the Model Law, together with tbe travaux
preparatoires from the current session of the Commission, to Governments and to arbitral institutions
and otber interested bodies such as chambers of
commerce.
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I. The United Nalions Commission on Inlernational
Trade Law, al its founeenth session, decided to entrust
ils Working Group on Internalional Conlract Practices
wilh Ihe task of preparing a draft model law on
international commercial arbitration.' The Commission,
at that session, had before it a report of the SecrelaryGeneral entitled "Possible features of a model law on
international commercial arbitration" (A/CN.91207). It
was agreed that this report, selling forth the concerns
and purposes underlying Ihe project and the possible
ConlenlS of a model law, would provide a useful basis
for the preparation of such a law.'

2. The Working Group commenced its work, at its
third session, by discussing a series of questions
designed to establish the basic features of a draft model
law.' At its fourth session, it considered draft articles
prepared by Ihe secretariat' and reviewed, at its fifth
and sixlh sessions, redrafted and revised articles of a
model law.' The Working Group, at its seventh session,
considered a composite draft text and, arter a drafting
aroup had established correspondina language versions
in the six languages of the Commission, adopted Ihe
draft Icxt of a modellllw as annexed to ils rep0rl.'
3. The Commission, at its sevenleenlh session,
requesled Ihe Secretary-General to transmit this draft
text of a model law on international commercial
arbilration to all Governments and interested internalional organizations for their comments and requesled
the secretariat 10 prepare an analytical compilalion of
the comments.' It also decided to consider, al ils
eighteenth session, the draft text in the light of these
comments, with a view to finalizing and adopling the
text of a model law on international commercial
arbitration.'

request the secretariat to submit to the eiahtecnth
session of the Commission a commentary on the draft
text of a model law on international commercial
arbitration.'

.s.

The present reporl has been prepared punuant to
that request. It provides a summary of why a certain
provision has been adopted and what il is intended to
cover, often accompanied by explanations and interpretations of particular words. It does not give a
complete account of the trayaux p,lparatoi'~s, including
the manifold proposals and draft variants that were not
retained. For the benefil of those seeking fuller information on the history of a pyen provision, the
commentary lists the references to the relevant portions
of the five session reports of the Working Group.'·
6. In preparing the commentary, the secretariat has
taken into account the fact thal it is not a commentary
on a final text but that its foremolt and immediate
purpose is to assist the Commission in reviewing and
finalizinll the text. The secrttariat has, therefore, taken
the liberty of noting possible ambiguities and inconsistencies, occasionally accompanied by suggestions
which the Commission may wish to consider. An
attempt has been made to distinguish such views of the
secretariat, by using expressions like "it is submitted"
or "it is suggested", from those explanations or
interpretations which accord wilh Ihe unanimous or
prevailing view of the Working Group.

A•• lytlcal eommelltaryll

CHAPTER I.

Article J. Scop~ of applicationThis Law applies to international commercial-·
arbitration, subject to any multilateral or bilateral
agreement which has effect in this State.

4. At the sevenleenlh session, a suggestion was made
that the secrelariat should prepare a commentary on
the draft Model Law which would assist Governments
in preparing their comments on the draft texl and later
in their consideration as 10 any legislative action based
on the Model Law. The Commission was of Ihe view
that such a commentary, although it could not be
prepared in lime 10 be of assistance to Governments in
preparing Iheir comments, would be useful if it were
made available at the eighteenth session of the Commission.' Accordingly, Ihe Commission decided to

(I)

·Arlide headin.. are (or reference purpolQ Oftl, and are not to
be used (or purpoiU o( interpretation.

--The term "commercial" should be liven I wide iAterprelllion 10
as to cover ntauen .risinl (rom all relationships 01 a commercial
nature. Relationships of a commercial nature include. bul are not
limiled 10. Ihe (ollowin• .,an.actions: any Iracle UlftlaCtion for the
supply or Clchan,e of loads; distribution .......rll; commeraal
representation or _,ency; factorin,; teuin,; construction of woru;
consule;n,; eR,ineer;nl; licensin.; investment; financina; bankin,:
insurance; exploitacion a,rumen. or concession; joint YCftlUre and
olher forms of industrial or bu.ineu c:o-opera.ion; carriqe or aooda
or paSlenp,' by air. tea. rail or road.
9Ibid.• para. 101.
lOin order to avoid confusion. no special rderence i. made to
previous anicle numbers. whic:h. in the course of the preparation.
were ahered Iwict. However. an,. earlier number will be apparent
from Ihe relcv.nt discus.ion in the aeuion report or ma,. be Men (rom
the tomparalive lables of a,lide numbers Ht forth in documcnll
A/CN.9/WG.JIIWP.40 .nd AlCN.91WO.II/41. which wen tubmined to ,he Work'''1 Group I' its finh and MYenda seuion•.
"The d"rt .... or I model la. nproclllCCd hen Ind commenced
upon i. the one which .he Wotkin. OrOllp Oft 1•••r.. tio..1 COtII,ICI
Prlctice ••dopled 1I .he clo.. of ill ......h Mllion (WCN.9/246,
para. 14.nd I ••U).

'Repon or (he Unilcd Nllions Commission on Inlernalional Trade
Law on Ihe work or ils fourteenth iCssion, Offici.' Ruolds 0/ 'Ir~
Grllrrul An('mbly, Tld"y-si.,,, S('uiOll. Suppl,m'lIl No. 17(A/36/J7),
para. 70.
a/bid.• para. 6S.
'WCN.91216.
'WCN.9/2J2.
'A/CN.912J1 and AlCN.9124S.
'A/CN.91246.
'Report of Ihe United Na.ions Commission on Inlerllll.ional Trade
Law on lhe work of il' Itvcntcenlh Hision, 0fficia' RrcordJ of 'Ill
G.~.,.I

GENERAL PROVISIONS

,f,Ym6Iy. Tlrir/.~-.i.'A S'"i"". S",pI.m"" No. 11(A/l9/171.

par•. 101.
'lbuI.. pari. 100.

315

...
(2) An arbi.ration iI international if:
(a) the panics co an arbieralion aarecment have,
al lhe lime of Ibe conclusion of Ihal aarecmenl, Iheir
pW:a of business in differenl Seales; or
(b) . one of lhe followin, pla<:es is silualed oUllide
lhe Slale in wbich lhe parties have Iheir plac:es of
business:
(i) Ihe place of arbitralion if delermined in, or
pursuanl to, the arbitration aareement;
(ii) any place where a subseantial pari of the
obliplions of the commercial relationship is
to be performed or cbe place wilh whic:h the
subjec:t-matter of the dispute is most closely
c:onnec:ted; or
(t') the subject-matter of the arbitralion aarecment is otherwise related to more than one Slate.

3. To faciJieate luch inc:orporation. the text has been
drafled in a form in whic:h il c:ould be enacted in a liven
Scale. The commentary follows this direc:tion towards a
particular State and refen to "tbis State"," where "Ibis
Law" would apply, as Slate X.

0'

Territorial scope of app/leat/OII (If yet decided)
4. "This Law", in ill present form, doel not ,enerally
Slate to which individual arbitrations (of inlernational
commercial nalure) it applies. One possibility would be
to use al a determinin, factor the place of arbitration,
Ihal is. 10 cover aUarbitrations takin, place in "this
State" (X). Anolher possibility would be to rec:ognizc
the parties' freedom to select a law other than that of
the place of arbieralion and co cover all arbitrations
takinl place in State X, unless cbe parties have chosen
the law of another State, as well as those "foreiln"
arbitrations for wbich the partiel have selec:ted the law
of "thil Scate" (X).

(3) For tbe purpoees of para,raph (2) of this artide,
if a party hu more lhan one place of busineu, the
relevant place of bUlinell i. that which hu the
closest relationship to the arbitration a.rcement. If a
party does not have a place of businell, reference is
10 be made to his habitual residence.

5. The prevailin, view in the Workin. Group was in
favour of the fint solution (i.e. stricl territorial
criterion), but the dec:ision was not to deal expressly in
article I with tbis issue." The question was also left
undec:ided in the c:ontext of artic:le 34. a. indicaled by
the two varianll placed between square brackets:
"award made [in Ibe lerritory of Ihis Stale) [under this
Law]."" Similarly non-c:ommiual ilthe present wordin,
ofartic:le 27 ("arbitral proceedings held in this State or
under this Law"), wbich would accommodate both of
the above possibilities. It

~tl!l

AlCN.91216, paras. 16-21
AlCN.9/232, paras. 26-36
AlCN.91233, paras. 47-60
AlCN.91245, paras. 160-168, 173
AlCN.9/246, paras. 156-164

6. The question of tbe territorial scope of application,
which remains to be solved by the Commiuion, needl
to be answered in respect of most but not all provisions
oCthe Model Law. The reason illhat certain provisions,
dealinl with tbe role of the c:ourtl of State X in respec:t
of rec:oll'ition of arbitration a,rcements (articles 8 and
9)" and rec:ognition and enforc:ement of awards (articles
35 and 36), are intended to c:over arbitration a,reements
or awards without regard to the place of arbitration or
any choice of procedural law.

Comtrtnt,ary
J. Article I of the draft telll of a model law on
internallonal commercial arbitration (IIen:inafter n:ferred to a. "the Model Law") deal. with the intended
scope of application of lhe Model Law. In particular, it
lays down the subslantive field of application, which iI,
in accordance with tbe Commission', mandate to the
Workin, Group,u "international commercial arbitration". Befon: c:onsiderin, Ihis .ubscantive scope of
appJic:ation, some aeneral c:omment. on Ihe form of the
Model Law and on further Upeell of ill application are

TIle Model lAw as "lex speeialis"
7. Once tbe Model Law is enacted in State X, "this
Law applies" as lu speciQ/is, i.e. to the exclusion of all
olher pertinent provisions of non-treaty law." whether
contained, for example. in a code of civil procedure or

made.

"nu lAw ..,pllel ... "
!lA State ....helli adoplin. lbe Model Law. may wish not 10 reaain
......p....ion ",bi, S,a.o" (found in ...ides 1(1).27 (1).34 (I). (2).
)' (2). ()) and 16 (I)) bu•• followinl ill nor..... lepl••ive ' ..hniq....
ailher .uba«i.u•• IpproprialC -wordin, (e .•. name of the Sta.e) 'or
re.. rd the refercnee .. unncceuary on the around Iha. it would be
clear (rom the context of lbe Law and ill promulpdon.
"A/CN.91246. per••. 16S-16&.

ne "'ode'lAw '" ",1111 lAw" of 41,1_ S,a,e
2. The mode of unification and improvemenl of
national arbitration IaWI envisa,ed by Ibe Workin.
Group, lubject to final decision by cbe Commission, is
thal of a model law. The texl, in its final form, would
berec:ommended by the Commis.ion and then by lhe
General AlICmbly to all Statel for incorporation into
tbeir nationalleli.lation.

"'bIIL.

s..

parat. 169-171.
oIto commcnt.ry.o ...icle 34. par•. 4.
"lbUJ.• par••. 92·97. Sce also commcn.af)' 10 arcic:lc 27, para. J.

I'AI reprds article 9, • dittinction musI be made between the ri,tu
or • .,.(1), 10 requelt an interim me.. ure of protection and the power
of the court 10 ,flRl such mea.. re; let comment.ry to .'Iicle 9,

"R.por. of thl Uaittcl NaiioM Co"".inion on Inleraa.ional
T," I.... Oft ......ork 01 it, ....Iflh tettioft. Off""" R«",iI, _, ,'"
G_ _ A,,,IWI,. TItI",·,_,~ .~,., SOH"""'" N•. ,'(A/Wm.
pe,•. It.

porH.2·).

...

"AI 10

·'.re.',. law", which prn"I. over .be Model la •.

belo•• po,at. 9·11.
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in a separate law on arbitration. This priority. while not
exprcllly stated in the Model Law. follows from tbe
le,islative intent 10 establish a special Iiaime for
international commercial arbitralion.

'17

oplion of the ,Iaimant. JO This provision, if in force in
SlIle X and applicable to lhe case al hand, would
prevail over anicle 20 of the Model Law, wbic:b
reco,nizes Ihe freedom of Ibe panies to a.,. on the
place of arbitration .nd aives full effect 10 such choice,
whether made before or aCler the dispute has arisen.

8. It should be noted (and possibly should be expressed in anide I) that the Model Law prevails over
other provisions only in respect of Ihose subjccl-mallers
and queslions covered by the Model Law. Therefore.
other provisions of national law remain applicable if
they deal wilh iss\ICI which. thoush relevant to international commercial arbitration. have been left oUlside
the Model Law (e.a. capacity of panies to conclude
arbitration aareement. impact of State immunity. consolidation of arbitral proceedinas. competence of arbitral
tribunal to adapt contracts. contractual relations
between arbitraton and panies or arbitration bodies.
fixin, of fees and requests (or deposits. security (or fees
or costs, period of time for enforcement of arbitral
aWlld).

SlIbs/""/i,,, scopr 0/ IIppli€",itm: ";'''''''lIliOl/lll eom"'r,~iul lI,bi"lI/iOl/"

12. . The subslantive scope of applic:alion of tbe model
law. as expressed in its title. is "international COlDmercialarbitralion". This widely used term consists of
three elements whicb are. in the Model Law defined,
illustrated or accompanied by a declaratory remark.
"Arbitrll/io""

13. The Model Law. like mOlt conventions and
national laws on arbitration. does DOl define lhe JetIII
"arbieration". It merely c1arir.... in its anicle 7 (I). that
it covers any arbilration "whether or not administered
by • permanenl arbieral inltilulio.n". ThUI, it applies 10
pure lid h« arbitration and to any type of administered
or inslitulional arbitration.

MtNkIl,,", yi,ltb 10 I"",y I,,",

9. Accordin, to paralfaph (I) of arlicle I, "this Law"
applies ".ubjcct to any multilateral or bilaleral aareement which has effecl in Ihis Slale". This provilO miahl
be relllded as superfluous since Ihe priorily of treaty
law would follow in mosl, if nOI all. lepl systems from
lhe inlernal hierarchy of sources of law. Neverlheless. it
has been retained as a useful declaralion of Ihe
leplative inlenl nOI to affect the validity and operalion
of multilateral and bilateral a,reements in force in
SlIte X.

14. Of course. Ihe lerm "arbitration" is not 10 be
construed as merrina only to on-amllJ arbitralionl. i.e.
arbilral proceedinas. It relates also to lhe time before
and after such proceedinas. as is clear. for eumpJe.
from the prOVisions on fCCOanilion of arbitration
aareements and. later. of arbitraJ awards.
IS. While Ihe Model Law is aenerally inlended to
cover all kinds or arbitration. two qualir_tion. should
be mentioned bere which are nOI immedialely apparenl
from the text bUI may be expressed by any Slale
adoPtinllhe Model Law.u The Model Law is desianed
for consensual arbitration. i.e. arbitration based on
volunlary agreemenl of Ihe panics (as replaJed in
article 7 ( I»; Ihus. it does not cover compulsory

10. The proviso would be of primary relevance wilh
reprd 10 lrealies devoted 10 Ihe same subjecl-maller as
that dealt with in the Model Law. Prominenl examples
of such mullilateral treaties are lbe Convention on the
Recoanition and Enforcement of Foreiln Arbitral
Awards (New York. 19SI; hereinafler referred to as the
19S1 New York Convention). the European Convenlion
on International Commercial Arbitration (Geneva.
1961; hereinafter referred to as the 1961 Geneva
Convention). the Convention on the Selllemenl of
Investment Disputes between SlItes and Nationals of
Other States (Washinaton. I96S; hereinafter referred to
as the I96S Washinaton Convention) and the InterAmerican Convention on Internalional Commercial
Arbitration (Panama. I97S). If

·Ol/icitll RHtH'th 011" UIIi,t4 N.,1ofu c"",.._ .... ,IN C.....
ofGootI. by S", (Uniled N'liOlll publicolioOl. SoleI No. E.IO.VIII.I),
plrI I. Fillll Acl or lhe Uniled N.Iio... Conf_ on lhe eo..... or
Goods by Se. {MCONF.t9/I3). _ I .
Arlicle 22 {J). {SI. {6) or lhe HI_" R,,_'- .. followl:
"). The .,bilnlioOl p,-.dinp lull••1 IIIe opIioOI 01 ....
.lIi_lII. lie insliluted .1 one or I'" followi", .,r-:
"{.I • pIoce in • SI.le within whole lIfriIory ia silulled:
"(i) lhe principii pIoce or bllli_ 0I11Ie deI.-BI .... ill ....
1........_lhereof.dleulrilual .......... oI .... deI......;
or
"{iil 'M p.... where lhe COIlnet wu ....... pro_IUI tile
defendanl hi.....n • pIoce or buSi_........ o r _
Ih,ou.h which I'" COIlncl ... 1IIIde; or
"(iii) .he poll of loodin, 0' pori 01 dischor..; ....
"(b) any pia. . . . . . .Ied for IUI pu'_ in IM IIdIilnlioll
dause or ......ment.

11. It should be noled. however. that Ihe scope of the
proviso is wider in that il aIIO covers trealies which are
devoted to olher subject-mallen but conllin provisions
on arbitration. An example would be lhe United
Nalions Convention on the Carria.. of Goods by Sea.
1978 (Hambura), which. by its anide 22 (3). reduces the
effect of an oriainal ..reement on the place of
arbitration by providin, some alternati~e places at tbe

"S. The prooiolOlll or pi........... ) .nc! 4 or lhia IIIIcIo ...
deemed 10 be part of ever, .rbilr.lioD c18ue 01 ..,........c. ...
any lerm uf luch c'ause or ••
whicb it incoMiItent
_herewith is. null and void .
"'. No.hin. in Ihi••"icle o/fecll die ..Iidil, 01 .n . . . . . ..lIlin, 10 .,bin.linn mode b, IM pIrIin .fter lhe cIaiIn IIIIder
Ihi' conlrat1 or carri... by IC..... lriten."
"MCN.91l16. pi'" 11.

m.....

"AnOlher imparl'" luch 1....ly ia die Convenlion on IM Dcci,i,,"

.., WO, 01 A...ilnlioOl or Civil Ulipliolll Raulli", from Rel'liolll

or

E.....omic .nc! Scienlir",·Toehaoloticol Co-ope,.lioOI (M_ow.
197J~ .lIieh. howe.... de... prillllril, wilh compullory ....i".lion.
"bile lhe Model t ... ia dnitned for _Ill.....,bi,,1IioII onl, (_
1ooIow. pi". ,,~
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I"
arbilration. Abo not covered are Ihe varioua type5 of
Dutch biltd~ltd
or the lIalian

~alled "free arbiaralion" such as Ihe
tuhl~.. the German Scllj~dsgu'lIc/llelt

.,bi"II'III"j,ulIl,.
"Co",,,,,,cillf'

16. The term "commercial" has been left undefined in
the Model Law. as in conventions on international
commercial arbitration. Although a clear-cut definition
would be desirable. no such definition. which would
draw a precise line between commercial and noncommercial relationships. could be found. Yet, it was
deemed undesirable to leave the maller to the individual
States or to provide some guidance for uniform
interpretation merely in the session reports of the
Working Group or any commentary on the model law.
A. an Intermediate solution. a footnote is annexed to
article I as an aid in the interpretation of tbe term

20. This lauer idea of preclusion had been expressed
in a previous draft of tbe footnote by the words
(followin, the firs. sentence) "irrespeclive of whether
the parties are 'commercial persons' (merchants) under
any given national law". This wording, which was
exclusively intended to clarify that the commercial
nature of tbe relationship is. not dependent on the
qualification of the parties as merchants <as used in
some national laws for distin,uishing between commercial and civil relationships), was nevertheless deleted
lest it might be construed as dealing with the issue of
State immunity.'%
In this connection, it may be noted that tbe Model
Law does not touch upon the sensitive and complex
illue of State immunity. For example, it does not say
whetber the sipin, of an arbitration agreement by a
State or..n or governmental agency constitutes a
waiver of any such immunity. On the otber hand, it
seems equally noteworthy that the Model Law coven
those relationships to whiCh a State organ or governmental entity is a party, provided, of course, the relationship is of a commercial nature.
21.

··commercial··.
11. A. reprda the form, there may be some uncertainty
as to the addrcssee and the lepl effect of this footnote,
lince IllCh legillative technique is not used in all
.y.tems. At the least. the footnote could provide some
,uidance to the legislator of a State even where it would
not be reproduced in the national enactment of tbe
model law. A more (ar-reaching use, wbicb the Commishon may wi.b to recommend, would be to retain the
footnote in the national enactment and. thus, to
provide some guidance in tbe application and interpretation of "this Law".

"/It','IJOliOItIlf'. po,og,oplf (2)

22. In accordance with the mandate of the Commission, the Model Law is designed to establish a
special r~gime for international cases. It is in these cases
that the present disparity between national laws creates
difficulties and adversely affects tbe functioning of the
arbitral proceu. Furthermore, in these cases more
flexible and liberal rules are needed in order to
overcome local constraints and peculiarities. Finally.
in these cases the interest of a State in maintainin. its
traditional concepts and familiar rules is less stron.
than in a strictly do_tic setting. However. despite this
design and legislative self-restraint, any State is free to
like the Model Law, whether immediately or at a later
Slage, as a model for legislation on domestic arbitration
and, thus, avoid a dichotomy within its arbitration law.

18. The content of the footnote reflects the legislative
intent to construe the term commercial in a wide
manner. This call for a wide interpretation is supported
by an iIIuSlrative list of commercial relationsbips.
Altbough the examples listed include almost aJltypcs of
contexts known to have given rise to di.pulCl dealt
witbin international commercial arbitrations, tbe list is
expressly not exhaustive. Therefore, also covered as
commercial would be transactions such as supply of
electric enerlY, transport of liquefied p. via pipeline
and even "non-transactions" .ucb as claims for dama8es
arisin, in a commercial context. Not covered are, for
example, labour or employment disputcs and ordinary
consumer claims, despite tbeir relation to busineu. Of
course. the fact that a transaction is covered by the
Model Law by virtue of it. commercial nature does not
necessarily mean that all disputes arising from the
transaction are capable of selllement by arbitration (as
to the requirement of arbitrability, see commentary to
article 1. para. S).

23. Unless a State opts for such unitary treatment, the
test of "internationality" set forth in article I (2) is of
utmost importance and crucial for the applicability of
"this Law". Since it determines whether a given case
would be governed by the special regime embodied in
the Model Law or by the law on domestic arbitration.
the definition should be as precise as possible so as to
provide certainty to all those concerned. Unfortunately.
the search for an appropriate test reveals a dil.:mma: A
precise formula tends to be too narrow to cover all
cases encountered in the practice of international
commercial arbitration; and the wider the scope of the
test, the more it is likely to lack precision. The solution
presented in paragraph (2) starts with a ratber precise
criterion in subparagraph (a). which covers the great
bulk of worthy casei, and then widens its scope in
subparaaraphs (b) and «(') with an increasing reduction
in precision.

19. The footnote. while not givin, a clear-cut definition, provides ,uidance for an autonomous interpretation of the term "commercial"; it does not refer,
.. does tbe 19S8 New York Convention (article I (3», to
what the existin, national law reprda as commercial.
Therefore, it would be wron, to apply national concepts
which define as commercial, for example, only those
typel of relationship dealt witb in the commercial code
or only thOle transactions the partic. to whicb are
commercial persons.

""'l:".91246, par•. tsa.
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"I" Two.

(a)

•...,u__" cOM-.uc..1 ....1'.....

/'arties' place>" ()f business in d!('''renl Slal,· .••
subparagraph (a)

as the only arbitration-related criterion. Thus, the
international link would not be established by any other
arbitration-related clement such as appointment of
foreis" arbitrator or choice of foreian procedural law
(if permissible).

24. The basic criterion. laid down in subparallraph
(a). is modelled on the test of internationality adupted
in article I (I) of the United Nations Conventton on

Contracts for the International Sale of Goods (Vienna.
1980'" hereinafter referred to as the 1980 Vienna Sales
Con~ention). It uses as determining factor the location
of the places of business of the parties to the arbitration
agreement. Accordingly. other characteristics of a party
such as its nationality or place of incorporation or
registration are not determinative.

28. The place of arbitration is relevant if determined
in, or pursuant to, the arbitration ag~eement. W~ere ~he
place of arbitration is specified In the arbnranon
agreement, the parties know from the start wheth~
their case is international under subparagraph (I).
Where the place of arbitration is determined punuant
to the alreement, there may be a lonl period ~f
uncertainty about this point. It is submitted .that t.hlS
requirement would not be met by a. sltpulatlon
authorizing the arbitral tribunal to determllM the place
of arbitration.

2S. Since a given case is international if the parties
have their places of business "in different States". it is
irrelevant whether any of these States is State X (i.e. the
one enacting "this Law"). Included. thus, is any
arbitration between "foreigners" (e.g. parties with place
of business in State Y and State Z) and any arbitration
between a party in State X and a party in a foreign
State (Y). However, whether and to what extent this
Law would apply in any such international case is a
different question, to be answered according to other
rules on the scope of application (discussed above,
paras. 4-6). While articles 8, 9, 35 and 36, dealing with
recognition of arbitration agreements and awards by
the courts of State X, apply without relard to the place
of arbitration or any choice of procedural law, the
remaining bulk of provisions, dealinl in particular with
arbitration procedure, would apply only if the case falls
within the territorial scope of application.
(b)

29. Under subparagraph (ii), internationality is established if a substantial part of the obliptionl of the
commercial relationship is to be performed in a State
other than the onc where the parties have their places of
business. This would be the case, for example, where a
producer and a trader conclude a sole distributonhip
agreement concerning a foreign market or where a
general contractor employs an inde~ndent IU~n
tractor for certain parts of a foreign construction
project. While the arbitration agree~ent must cov~r
any dispute or certain disputes arising ',lut of. thIS
relationship, it is not necessary that tbe dISpute Itself
relates to the international element.
Even where no substantial part of the obliptions
is to be performed abroad, an arb!!ra!ion woul~ be
international under subparagraph (11) If the subJectmatter of Ihe dispute is most closely connected wilh a
foreian place. Since instances of Ihi.s kind will be vc,,!
exceptional, one may accept the dlsadva~taac o~ thIS
criterion which lies in the facl that the international
character cannot be determined before the dispute
arises.
30.

Olher relevanl places. sllbparagraph (b)

26. Either of the places listed in subparalraph (b)
establishes an international link if situated in a State
other than the onc where the parties ha ve their places of
business. Alain, it is without relevance to the test of
internationality whether any of these States is State X.
Thus, an arbitration would be international under
subparallraph (b) in any of the following situations:
Parties' places of business in State X and other relevant
place in State Y; parties' places of business in State Y
and other relevant place in State X; parties' places of
business in State Y and other relevant place in State Z.
However, whether in fact "this Law" would apply in
full depends, again, on whether the case falls within the
territorial scope of application."

(cl

Yet olher inlerMlionallink. suhparagraph (e)

31. The final criterion, laid down in lubpara.raph (c),
is that "the subject-matter of the arbitration agreement
is otherwise related to more than one State". This
"residual" lest is desilned to catch all worthy CUCI not
covered by subparagraphs (a) or (b); il i. apparent that
this wide scope is accompanied by a considerable
degree of imprecision. It may be added tbat "the
subject-matter of the arbitration a~ree~nt." is not to
be construed as referrin. to the arbltrallon Itself but to
the substantive matters that may be subject to arbitration.

27. The places listed in subparagraph (b) relate either
to the arbitration (subparagraph (i» or to the subjectmaUer of the relationship or the dispute (subparalraph
(ii». The first relevant place is the place of arbitration,

,It,

I"

USee Offici,,' R«ords of
U,,;I,d N""O/fS COII!rrnlrr 011
COII""CIS IDr Iltr IIIUrIlG/;OIII1I $lIlr DI
(United ~.tions
publica.ion, Sales No. E.8t.IV.l), United Nation. ConvcnlJOn on
Contracts for the Internalional Sale of Good. (A/CONF.97118).
.nnea I.
uln particular wilh re,ard 10 ,ubp.r....aph (i), il is noteworth,Y
chi' "I his Law" would appl), in full only if rhe pla'l of arbilr.lion IS
in State X, IIsumin. Iha. the strict lerritoriaJ crilerion is adnpu:d.
The thrust of .ubpar..... ph (i) is Ch", IQ cover talCs where the panifl
have their pa.ces of butineu nOI in S•••e X but in .nothe, SI,,'e
(pro\l'NIcd that the Jauer S•••• doa not prohib,. tbue "domeslle"
pe..... from .<Iec'in•• forei.,. place 01 .,btU.lion).

Go"'!,

(d)

Delermination 0/ plau 0/ bllsiness. paragraph (3)

32. If a party has two or more places of business, one
of which is in the same State as is the other party',
place of business, it is necessary to determine which of
his places is relevant for the purposes of pa!'l~aph (2).
According to paragraph (3), lint sentence, n 11 the ~ne
which has the closesl relationship 10 the arbiuauon
agreement. An instance of such close relationship
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u.
wuuld be that a contract. includin, an arbitration
clause. il fully nelotiated by the branch or offic:e in
question. even if it is silned at another place (e.l. the
principal plac:e of business).

Rrj.rrmus
MCN.91l33. paras. 7S. 101-102
A/CN.91l4S. paras. 28. 169-172
A/CN.9/246. paras. 172-173

33. As· iodicated in this example. the location of the
principal plac:e ofbusinen (or head office) is inelevant.
If one were to take the principal plac:e of business a. the
decisive criterion. one would have a somewhat wider
application of the Model Law since it would cover also
thOle cases where the "closely connected" place of
business. but not the principal plac:e of business. i. in
the same Slate al is the other pany's plac:e of business.
Neverlhelcu. the criterion of "closest connection" was
adopted because it was thoulht to renect better the
expectationl of the panies and. in particular. for the
sake of conliltency with the 1980 Vienna Sales Convention (article 10 (,,»."

Comm'III"ry
"Arbltral trib,,",,;" "nd "co"r'" dejined. poragraphs (a)
alld(b)

I. The definition of tbe tcnnI "arbitral tribunal" and
"<:oun" may be reprdcd as self-evident and. thUS.
IUperflUOUS. However. they lu.;ye been retained. in
panicular. for a terminoloaical reason. Their juxtapoaition is intended to draw a <:lear diltin<:tion between
the two ditTerent types of dispute ICttlement or.anl.
Thil is to avoid. for example. the misundcntandinl.
posaible in lanaua,es luch as French and Spanish. tbat
the word ""ib""",. i. an abbreviated form of Ihe term
",,/b"lIDl arb"r,," or thal Ihe term "<:Gurt" would
include any arbitration body or administerin. institution
bcarinl the name "coun" (e.a. ICC Coun of Arbitration
or London Coun of International Arbitration).

J~. The second lentence of paralraph (3) deall with
th. rare lituation that a penon involved in a cornmercialtransaction doel nOI hay. an ellablished "plac:e
of business". In such case. his habitual residence would
be Ihe decisive place for the purposes of paraaraph (2).

• • •

2. Paraaraph (b) simply refen to, without intcr(erinl
with. the national judi<:ial 'Yltem, which i. not necessarily the IY'tem of State X (cf. •nicles 9. 3S (3).
36 (I) (a) (v). (2». Takin, into ac:eount the varied
nomenclature. the term "coun" it not restricted to
those orpns actually called "coun" in a Jiven country
but would include any otber "competent authority"
(.uc:h is tbe expression used in tbe 19S. New York
Convention). The referenu to tbe judicial system of ".
country" (instead of "a State") has been u$Cd for tbe
IOle purpoac of aYoidin, the misc:onuption. possible in
a federation of states. tbat merely " ..ate courts" are
covered but not "federal c:ouns""·

Anicle 2. iHjill/lilllU IIIUi rules Dj ill/erprel,,'iOll

For IIIe JIfIr/HIS" ojllUs Low:
(,,) "arbitral tribunal" means a sole arbitrator or
a panel of arbitraton;
(b) "co.un" means a body or orpn of the judicial
IY'tem of a country;
(c) wbere a provision of tbis Law IcavCl tbe
panica free to determine a c:enain issue. lucb
freedom ircludcs the riabl of tbe panies 10 autborize
a Ihird pa.IY. inc:ludinl an institution. to make that
<sctermination;
(d) where a provision of tbil Law refen to the
fact tbat tbe panica bave aarced or Ihat they may
alree or in any otb.r way ref.n to an a,reement of
the panics. luch aareement includca any arbitration
rules referred to in that aareement;
(,) unl... otberwise aareed by the partiCl. any
written communication is deemed to have been
received if it il delivered to tbe addrcssee penonally
or if it is delivered at his place of busin.... babitual
rClid.nc:e or mailina addrcaa. or. if none of these can
be found after makin, reasonable inquiry. tben at the
addrcsscc's laat-Itnown pia" of business. habitual
residen" or mailin, addr.... The communication
.hall be deemed to hav. been rec:eiv.d on the day it is
10 delivered.

rlllerpr.t,,,,io,, oj "porties' j",dom" ""d
por",rll/1'" (c) "nd (d)

3. Paraarapbs (c) and (d) are dcsianed to prevent too
literal an interpretation of the ref.rences in the Model
Law to the parties' freedom to d.termine an i$$ue or to
their alreement. Acc:ordin, 10 the reasonable interpretation laid down in paraaraph (c). such freedom
coven th. libeny of tbe paniCl not only to decide tbe
issue themselves but also to autborize a tbird person or
institution to determine tbe isaue on their behalf.
Practical examples of sucb wuca would be the number
of arbitraton. the place of arbitration and otber
proc:edural poinll.
~. Paraaraph (d) recoanizea the common prac:tic:e of
panies to ref.r in tbeir aareement to arbitration rules
(of institutions. associations or otber bodies). instead of
ncaotiatina and draftin. a fully oriJinal and individual
("one-otT") arbitration a,reement. A ,eneral rule of
interpretation scems preferable to includin, la c:lari-

Utll lhi, CORvcndoft_ lhe ll'lltervet two purpoHS which lend to
.... ncc overall lhe effect. 0( .idemn. Of urrowin, tbe leope of
."..... ion. 0 .. i., u in the Model lAw. to di"i••u.. h bel __
."ic.I, _ l i e ~ and .boot of .n in...... ional cllar.....; .be
other OM•. forci ... to tM Model La_, is 10 dislinluilh between abOle
ilM'....toftaI ca... whtrr lhe penia bavc their plac:a in CoauaClina
S......nd
in......ioftIl co... wller.
hi. pIac. of
Ituti... Ht a AOft--con'facti.. sa.w.

.h_

"",,,eme,,,".

II"J'he Commission may wilh 10 examine the appropriate . . . or ,he
...... "coun.ry", uICd .1.., in .rtid.. lH I), (ll.nd J6 f 11. wi.b • viow
10 achRvin. conaillcncy throuahoul the Model law by u.fnt:
cadutively tbe caprcuion ··S,a,,·'.

0" pe", ....
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III

2.. The lirst condilion i. Ihal lhe procedural requiremenl, which has nOI been complied witb, is contained
eilher in a non-mandatory provision of Ihe Model Law
or in Ihe arbilration agreemenl: The reslriction of this
rule 10 provisions of law from wbicb Ibe panies may
derosale was adopled .on tbe ground tbat an estoppel
rule whicb also covered fundamenlal procedural defects
would be too rigid. It may be menlioned, however, tbat
Ihe . Model Law contains specific rules concernina
objeclions with regard 10 certain fundamental defects
such as lack of a valid arbilration aaceement or the
arbitrallribunal's exceedins its mandate (article 16 (2».
As regards non-compliance wilb a requirement under
Ihe arbitration asreement, it may be noted tbat Ibe
procedural slipulation by Ibe parties must be valid and.
in particular. nol be in conflict wilb a mandalory
provision of "Ihis Law".

flealion in each of the many provisions of the Model
Law where Ihis matter may be relevanl.
S. Paraaraphs (c) and (d) are overlappins rules in Ihat
Ihe freedom 10 delermine an issue (under (c» is
included in Ihe nolion Ihalthe parlies may agree (under
(d) and in Ihal Ihe aUlhorizalion of a Ihird party
(under (c» is oflen envisased in arbilralion rules (under
(d). However. Ihis. is nol so in all cases: an aUlhorizalion may he added 10 the resime eSlablished by
arbilralion rules (e.a. des.anallon of an appolnllng
aUlhority). il may be made 10 replace a provision in
these rules. or it may be made in a "one-ofr'
arbitration agreement.
"Rruipl o/commllllicalioll" drfillrd. paragraph (e)
6. Paragraph (r). which is modelled on article 2 (I) of
the UNCITRAL Arbitration Rules. lists a variety of
instances in which a wrillen communication. by a parly
Of the .. rhitr.. 1 tribunal. "is deemed to hAve hcen
received". De'pile Ihi. hlller wording. Ihe h.1 '1lIrts
wilh instances of actual (i.e. non-ficlional) receipt and
then enters inlo Ihe realm of legal fiction. The last
sentence makes il clear that any such inslance is nol
only conclusive of the fact of receipt but also determines
the dale of receipt.

3. The second condilion is tbal Ihe party knew or
ousht 10 have known of Ihe non-compliance. It i.
0,,1110111.<1 Ihal the expr...ion "ou,hl 10 have known"
should nol be conslrued a. coverin, every kind of
nesligeDt ignorance but merely Ihole instances where a
party could nOI have been unaware of Ibe defect. This
restrictive interpretalion, wbicb misht be expressed in
Ihe article, seems appropriate in view of the principle
which justifies slalulory impliance of a waiver.

• • •

4. The Ihird condition il tbat Ihe party does not Ilale
his objeclion without delay or. if a time-limit i.
provided Iberefor, within sucb period of time. This
latter reference 10 lime is, loaically speakina, the fint
one to be examined since a time-limit, wbelber provided
for in the Model Law or Ibe arbitration asreement. has
priorily over Ihe general formula "wilboul delay".

(Article 3 deleted)"

• •
Article 4.

Wai.vrr of righl 10 objrcl

A party who knows or oUght 10 have known Ihal
any provision of Ihis Law from which Ihe parties
may derogale or any requirement under the arbitration asreement has not been complied with and
yet proceeds with the arbitration without Slatins his
Objection to such non-compliance without delay or. if
a time-limit is provided therefor. within such period
of time. shan be deemed to have waived his right to
object.

S. There is yel anolher condition wbicb should nOI be
overlooked. A party loses bis riSbt 10 object only if,
withoul stating his objection, be proceeds wilb the
arbitralion. Acls of such "proceedins" would include.
for example. appearance al a hearins or a communicalion 10 Ihe arbitral tribunal or Ihe otber party.
Therefore. a parly would not be deemed to have waived
his right if, for inslance, a postal slrike or similar
impediment prevented him. for an exlended period of
time from sendins any communication at all.

RtftrtllU3

6. Where. by vinue of article 4. a party is deemed to
bave waived his rigbt 10 objecl, he is precluded from
raising Ibe objection durinS the lubaequelkt phases of
the arbitral proceedinas and, what may be of aceater
praclical relevance, after tbe award il rendered. In
parlicular, he may not then invoke Ibe non-compliance
as a ground for setting aside Ibe award or at a reason
for refusing ilS recognilion or enforcement. Of course, a
waiver has Ihis latter effect only in cases where article 4
is applicable, i.e. with regard to thOle awards which arc
made "under this Law" (wbatever criterion may be
adopled for Ibe terrilorial scope of application). It is
submitted Ihat a courl from which recoanition or
enforcement· of any other award is sought .could also
disregard laiC objeclions of a party by applying any
similar rule of Ihe applicable procedural law or Ihe
general idea of estoppcl.

A/CN.91233. para. 66
AlCN.9124S. paras. 176-178
A/CN.91246, paras. 178-182

Commenlary

I. Where a procedural. requiremenl, whether. laid
down in Ihe Model Law or in the arbilration asreement,
is not complied with. any party has a risht to object
wilh a view 10 aetting Ihe procedural defecl cured.
Article 4 implies a waiver of Ihis rigbl under cerlain
condilions, based on aeneral principles such as eSloppel
or vr"ir, COlllra factum proprium.
HPrnioUi draft article J was deleted by the Workina Group al ils
"Yrnlh lenion (A/CN.9/2"*" paras. 17.. 117). T(l avoid confusion.
the rc·num~nn& Hr anidn hi' been pOI'poned until the final ~I"C"
of the reviMoo of (he draft by (he (.'ommillion.
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III

Anicle S.

S~

The scope of article Si.. tbus. narrower than !be
lubstantive ICOpe of application of the Model Law, i.e.
"internalional commercial arbilralion" (anicle I). in
Ihat it il limited 10 Ihose isaua wbich are in fac&
u,ulated. whelher expreuly or implicdly. in Ih' Model
Law.

of""'" hI,,,...,,.IiDII

In mauen aoverned by thil Law. no court Iball
intervene exc:ept where 10 provided in thil Law.
Rq'. . ."

AlCN.9/233• ....... 69-73
AlCN.9/24S. paru. 183-184
AlCN.9/246• ..ru. 113-111

,. AnicJc S would. therefore. not exclude c:oun
inlervention in any maller DOl uaulated in lbe Model
Law. Examplel of luch mallen include Ibe impact of
State immunity. the contraClual relalioAl between tbe
pania and Ihe arbitraton or arbitral iAltitution. the
fees and other COlII. includin, scc:urity Ihcrefor. al well
as other wua mentioned above in lhe dilCu'lion on
Ibe character of tbe Model Law al "lex specialis" wbere
the same distinClion bas to be made."

r. Thil anicle relata to the crucial and complex illue
of the role of COUrll witb reprd to arbitrationa. The
Workina Group adopted il on a lenlalive basis and
invited the Commillion 10 reconsider Ihal decision in
Ihe li,hl of commenll by Governmenll and inlernalional Orpnilalions. JI In a_in, Ibe desirabilily
and approprialen.. of Ibil provision. Ihe followina
c:onaideralionllbouJcl be laken inlo ac:c:ounl.

6. h is submilled Ihat lbe distinction is reasonable.
even nccessary. although il is not in all cases easily
made. For example. article 18 aoverns the ilrbilral
tribunal's orderina of inlcrim measures of proleclion.
by implying an otherwi.. doublful power. bul il does
nol reaulale Ihe possible enforcemenl of Ihe.. orders. A
State would. tbus. not be precluded (by arlicle S) from
either empowerinl the arbilral tribunal to take it..lf
cerlain measures of compulsion (as known in some
lepl systems) or providinl for enforcemenl by c:ouRl
(as known in olher syslems)." On Ihe olher ha'!d.
where Ihe Model Law. for example. grants the panics
frcedom to agree on a certain poinl (e.g. appoinlment
of arbilralor. anicle II (2». Ihe maller is thereby fully
re,ulated. 10 Ihe exc:lusion of court intervenlion (c.a.
any courl confirmalion. as required under some laws
even in Ihe c:ase of a pany-appoinled arbitralor).

2. Ahhoup the provision. due 10 ill caleaorical
wordina." may creale lhe impression Ihal coun
inlervenlion iI IOmethina ne,alive and 10 be limiled 10
Ihe ulmoll. il does nOI ilself lake a sland on whal illhe
proper role of courlS. 11 merely requires lhal any
inslance of coun involvemenl be lisled in Ihe Model
Law. lis effCCl would. Ihus. be 10 exclude any ,encral or
residual powcn &iven 10 Ihe couns in a domeslic syslem
which arc nOI Iilled in Ihe Model Law. The resullinl
cenainly of Ihe parlies and Ihe arbilralon aboul Ihe
inltances in whic:h coun supervision or assistance iI to
be expected seems beneficial 10 inlernationa.1 commercial arbitralion.
3. Consequenlly. lhe daired balance between Ibe
independence of the arbilral process and tbe intervenlion by coun •. should be lOuabl by upressin, all
iAltanca of .coun involvement in lhe Model Law bUI
cannot be obtained wilbin article S or by itl deletion.
The Commillion may. tbus. wilb 10 consider whether
any funher such instance need he included. in addition
10 the variOUI instanc:a already covered in the presenl
IeXI. These are nOI only the functions entrusted 10 Ibe
Coun specified in anicJe 6. i.e. Ihe funClions referred to
in anic:les 11 (3). (4). 13 (3). 14 and 34 (2), but also
Ibose inslanca of coun involvemenl CDvisa,ed in
anicla9 (interim measures of prolCClion), 27 (assislance
in lakin, evidence). 3S and 36 (recoanilion and enforcement of awards).
4. Another imponant consideration in jud&in, tbe
impacl of article S is lhal Ibe above ncc:euily 10 lisl all
iAltancel of coun involvemenl in Ihe Model Law
applia only io lhe "mallen ,overned by Ihis Law".
"AICN.91Z46. pa'•. 186.
"A 1ft. ca.,picaI wordinl was IUUCI'cd a. che seventh session 0(
llIe Wo,li", G,oup bul "". nOl adopted: ··'ft ml"er......'M.. ..,.
IIIit llw 'OMe''';", IIIe Irbilfll procccclift" 0' the composilion of
u""l. cour.. .., ••erg" "",nilu" or ·...... i ...
'tHlCttonl ....., rI 10 pro._ ill 11Ii. uw" IAI(·N.9Il46. pa,...
11),1141.

• • •
Anic:le 6. Court la' ce"oi" llUU:,iOlU

01 arlJi"a,io"

assis'a"ct! and superv;s;DII
The Courl with jurisdiclion to perform Ihe funclions referred 10 in arlic:les II (3). (4). J3 (3). 14 and
34 (2) shall be Ihe ... (blanks 10 be filled by eacb
Slale when enaclina Ibe Model Law).

. Rt!/t!rt!llcel
A/CN.9/232. paras. 89-91
AlCN.91233. paras. 82-86
AlCN.9/24S. paras. 190-191
AlCN.91246. paras. 189-190

Commen,a,y
1. Anicle 6 calls upon eacb Slale adoptinlthe model
law 10 dcsianate a panicular Coun whicb would
perform c:cnain funclion. of arbilration ...islance and
supervision. The functions referred 10 in this anicle
relale 10 Ibe appointmenl of an arbitrator (anicle II (3).
(4». Ihe challenae of an arbilrator (arlicle 13 (3». Ihe

,... .,....,.t

toscc cUflllltCntar), to a"ide

I. par•.•.

us. COIIIIIICAlat,. 10 .nide 11. ,.r.....
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termination of the mandate of an arbitrator because of
hi. failure to a«:1 (artic:le 14) and the sellina aside of an
arbitral award (ankle 14 (2".
2. To «:onunlrate these arbitration-related funaions
in a lpec;ifi«: Court is expec;led to result in Ihe followinl
advanlales. II would help parties, in partkular foreiln
ones, more ea.ily 10 1O«:ale lhe c:ompeIenl «:oun and
obtain informalion on any relevant fealures of lhal
"Court", inc:ludinl itl polides adopted in previous
_i_ions. Even more benefi«:ial to tbe fun«:tioniRI of
internalional «:ommeraal arbitration would be Ihe
expec;aed lpec;ialiulion of Ihat Court.
3. Althoullh these IWO advant.,es would besl be
a«:hieved by a full untraliulion, Ihe desilnation of a
Court does not _sarily mean that it will in faa be
only one individual «:ourt in ea«:h State. In parti«:ular,
lar&er «:ountries may wish to desi,nale one type or
Qlellory of «:ourls. for example, any commer«:ial «:aurIS
or «:ammercial «:hamben of dislria «:ourts.
4. The desi,nated Court need not n,"ssarily be a full
«:aurt or a chamber Ihereof. It may well be, for
example, the president of a «:ourt or Ihe presiding judge
of a «:hamber for Ihose fun«:lions whi«:h are of a more
administralive nature and where spec;d and finality are
parli«:ularly desirable (i.e. arlicles 11, 13 and 14). To
whal eXlenl this further expec;ted advantage will materialize depends on ea«:h Slale's provisions on «:ourt
orpniulion or pro«:edure, whelher Ihey already exisl
or are adopled lo&ether with "Ihis Law". It is submilled that a State may entrust Ihe.e adminislrative
funclions even 10 a body outside ilS «:ourl system. (or
Ckampl., a nalional arbitration «:ommission or institution handling internalional c:ases.

• • •
CHAPTER 11.

ARBITRATION AGREEMENT

Arti«:le 7. DtljilliliOll Glldform ofGrbilrGliOIl IIIrtltlmtllll
"Arbitration agreement" is an agreement by the
parlies to submit to arbitralion, whether or not
administered by a permanent arbilral institution, all
or «:ertain disputes which have arisen or which may
arise between Ihem in respect of a defined lepl
relationship, whether «:ontra«:tual or not. An arbitration agreement may be in the form of an arbitration
clause in a «:ontracl or in Ihe form of a separate
agreemenl.

(I)

(2) The arbitration a,reemenl shall be in wriling.
An agreement is in writing if it is contained in a
documenl signed by the parties or in an exchange of
lellen, telex, telesrams or other means of lel"ommunication which provide a record of the agreement.
The reference in a «:antra«:t to a document containins
an arbitralion clause constitutes an arbitration
agreemenl provided that the contraCI is in wriling
and the referenu is luch as to mllke that «:Iause pari
of the «:antraa.

323
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AlCN.91216, paras. 22-24, 26
A/CN.9/232, para•. 37-46
AlCN.9/233, paras. 61-68
A/CN.9124S, paras. 179-182
AlCN.9/246, paras. 17-19
COIIlm",'GrY

Dejlll/liflll (Gild rtlco,lliliflll). ".,.,r",. (I)

I. Paragraph« I) describes the important IepI instrument whi«:h forms the basis and jUllifu:.tion of an
arbitralion. The lerm "arbitration a.reement" is defined
along the lines of article 11 (I) of the 19S8 New York
Convention; as more clearly expressed in that Convention, there is an implied guarantee of re«:Opition
which goes beyond a mere definition.
2. The Model Law re«:OJ!lizes not only an qreemetll
concerning an existins dispute {CflmprOlllls) but also an
agreement concernins any future dispute (cl_I! co",..
prom/lso/TII). Inclusion of this latter type of qreement
seems imperative in view of ill frequent use in
inlernational arbitration practke and will, it is boped,
«:ontribute to global unifiQtion in view of the fact that
at present some national laws do not sive full effect to
this type.

3. The Model Law re«:ognizes an arbitration agreement
irrespec;tive of whether it is in the form of an arbitration
«:Iause «:ontained in a «:antraa or in the form of a separate
a,reement. Thus. any existing national requirement that
Ihe agreement be in a separate document would be
abolished. By the nature ofthinas. an arbitration clause in
a «:ontra«:t would be appropriate for future disputes, while
a separate agreement is suilable not only for an existin.
dispute but also for any future disputes.
4. The Model Law re«:ognizes an arbitration aareement
if Ihe existins or future dispute relates to a "defined Icpl
relationship, whether «:antraaual or not". It i. submitted
that the expression "defined lepl relationship" should be
siven a wide interpretation so as to cover all non«:ontra«:tual «:ammer«:ial «:a... o«:«:urring in praake (e.g.
third party interfering with «:ontractual r"latioRS; infringement of trade mark or other unfair «:ampelition).
S. The Model Law provisions on the arbitration
agreement do not retain the requirement, expressed in
article 11 (I) of the 19S8 New York Convention, that the
dispute «:on«:ern "a subject-maller Qpable of settlement
by arbitration". However, this does not mean that the
Model Law would give full eff"t to any arbitration
agreement irrespective of whether the subject-malter is
arbitrable. The Working Group, when dis«:ullin. pertinent proposals, r"ognized the importan«:e of the
requirement of arbitr,bility but saw no need for an
express provision. u It was noted, for example. that In
arbitration agreement coverin•• non-arbitrable .ubject-

""r•.""r•.

"AI(,N.9/2411.
21; simil.,I,. A/CN.9I24,.
All·N.9/2l2.
40.

""r•. 117; cr......
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be regarded al null and void and Ihal Ihe illue of non-

Article 8. A,bitrolioll og,um~1I1 0,", subslo"'i.~ cloim
befo,~ COllrt

arbitrability was adequalely adclfCllCcl in anicles 34 and
36." In Ihil connection. il may be nOled Ibal tbe
Working Group decided at an early stage nOI to deal
witb Ibe material validily of the arbitralion aJfeemenl
and nOI 10 allempt 10 achieve unificalion or at leasl
<:enainly as 10 which lubj"l-mallers are non-arbitrable.
eilher by listing Ihem in Ihe Model Law or <:ailing upon
each Stale 10 lisl Ihem exclusively in "Ihis Law"."

(I) A court before which an action is broulht in a
maller which is the .ubj"t of an arbitralion alreement shall. if a party 10 requestl not later tban wben
submilling bis first stalement on the subsla_ of the
dispute. refer tbe parties to arbitration unless it finds
thal the agreement is null and void, inoperative or
incapable of being performed.

R~III1;"m~'"

(2) Where, in such <:&se. arbitral proceedings have
already commenced. the arbi"al tribunal may continue the proceedings while the issue of its jurisdiction
is pending with the court.

maller would normally. or al leasl in some juriscl~ion••

of lNri"~" form, ""rogroplt (1)

6. The Model Law follows Ihe 19S8 New York
Convenlion in requiring wrillen form, a"hou"". in
commercial arbilralion, oral aJfeements are nol
unknown in pracli<:e and are recognized by IOme
nalionallaWl. In a way. Ihe Model Law is even llricter
Ihan Ihal Convention in that it disallowl reliance on a
"more favourable provision" in the subsidiary national
law (on domellic arbitration). as would be pouible
under Ihal Convenlion by vinue of its article VII (I).
The Model Law il inlended to govern all internali'onal
commercial arbitralion aJfeemenll and. as provided in
anide 7 (2). requires tbal Ihey be in writing."
However, non-c:omplia_ wilh Ihal requiremenl may
be cured by lubmission 10 Ihe arbitral pr_din... i.e.
participation Wilhout railinl the plea referred to in
article Ib (2)."

R~f~'~lfc~S

A/CN.9/216, para•. 35-36

A/CN.91232, para•.
A/CN.9/23J, paras.
A/CN.9/24S, paras.
AlCN.91246. paras.

I. Article 8 deals with an important "negative" effect
of an arbitration agreemenl. The agreement to submit a
certain matter to arbitration means that this matter
shall nOI be heard and decided upon by any court.
irrespective of whether this exclusion is expressed in the
agreemenl. If, nevertheless, a party starts litigation. the
court shall refer the parties to arbitration unless il finds
the agreemenl to be null and void. inoperative or
incapable of being performed.

7. The definition of written form is modelled on
article JI (2) of Ihe 19S8 New York Convention but wilh
IWO useful addilions. " widens and clarifies the range of
means which conslitule a writing by adding "telex or
olher means of tel"ommunication which provide a
record of the agreement". in order 10 cover modern and
fUlure means of communication.

2. Article 8 is closely modelled on article 11 (3) of the
1958 New York Convention. with IWO useful elements
added. Due to Ihe nature of the Model Law, arlicle 8 (I)
of "I his Law" is addressed 10 all courls of Stale X; it is
not limited to agreements providing for arbitration in
State X and. thus. wide acceplance of the Model Law
would contribute to the universal recognition and effecl
of international commercial arbitration agreements.

8. The second addilion, contained in Ihe last senlence,
P inlended to clarify a maller which. in the context of
the 19S8 New York Convention. has led to problems
and diverlenl court decisions. " deals with Ihe nOIinfrequent case where parties. instead of including an
arbitration clause in their conlract, refer to a document
(e·l· leneral conditions or anolher contract) which
contains an arbitration clause. The reference constitutes
an arbitration alreement if it is such as to make that
clause part of the contract and, of course. if the
conlract itself meets the requiremenl of wrillen form as
defined in Ihe fint senlence of paragraph (2). As the
lext clearly Ilale.. the referen<:e need only be to the
document; thus. no explicit reference to the arbitration
clause contained therein is required."

3. As under the 19S8 New York Convention. the court
would refer the parties to arbitralion. i.e. decline (the
exercise of its) jurisdiction. only upon request by a
parly and, thus, nOI on its own motion. A lime element
has been added that the request be made at Ihe latesl
wilh or in the firsl statement on the substance of the
dispule. 11 is submitted that this point of time should be
taken literally and applied uniformly in all legal
systems, including those which normally regard such a
requesl as a procedural plea to be raised at an earlier
staae than any pleadings on substance.

• •
"AI re ..,.anicle M, where lhe anduUoft or the non-arbilrabilil),
oIlhe lubj"l-InaUer is con.roversial. ' " commentary 10 .n~le 34.
para. 12.
"AlCN.9/216, para•. 2',30-31.
"AlCN.9/2)3, para. 66; A/CN.91232. para. 46.

"A. 10 .1Ie .......
-*,.

4. As regards Ihe eff"t of a party's failure 10 invoke
Ihe arbitration aJfeement by way of such a timely
requcsl. it seems clear Ihat article 8 (I) prevents Ihat
parly from invokina the .,rcement durinl the IUbsequenl phases of the court proceedin... I1 may be
noled Ihal the Working Group, despile Ihe wide

'0

1>10 ...... fot modif,in. article 3' (2) in order
rmm, ... f_noI. 91.

,lie Ii'.... iott crf • CVrH dcl", crf

49-51, 146. 151
74-81
66-69. 18S-187
20-23

"cr. AlCN.9/246. per•. \9.
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support for the view that the failure of the party should
preclude reliance on the a,reement also in other
proceedinas or contexts, decided not to incorporate a
provision on such ,eneral effect because it would be
impossible to devise a simple rule which would satis·
factorily deal with all the aspects of this complex
issue.)'

s.

Another addition to the ori,inal text in the 19S8
New York Convention is the rule in para,raph (2)
which confirms that para,raph (I) applies irrespective
of whether arbitral proceedinas have already commenced. It empowers an arbitral tribunal to continue
the arbitral proceedinas (if ,overned by "this Law")
while the issue of its jurisdiction is pendin, with a
court. The purpose of ,ivin, such discretion to the
arbitral tribunal is to reduce the risk and effect of
dilatory tactics of a party renegin, on his commitment
to arbitration.

Article 9.

Arhilra,iOll agrum~n' and
surrs by court

in'~r;m m~a·

It is not incompatible with the arbitration agreement
for a party to request, before or during arbitral
proceedings, from a court an interim measure of
protection and for a court to grant such measure.
Rrfrrenc~s

A/CN.9/216, para. 39
A/CN.9/232, paras. S2-S6
AlCN.91233, paras. 74,81
AlCN.9124S, paras. 18S, 188-189
A/CN.91246, paras. 24-26
Comm~n'ary

Article 9 relates-like article 8-to reco,nition and
effect of the arbitration a,reement but in another respect.
It lays down the principle, disputed in some jurisdictions,
that resort 10 a court and subsequent court action wilh
regard 10 interim measures of protection are compatible
with an arbitration agreement. It thus makes it clear Ihat
the "negalive" effeCI of an arbitration a8reement, which
is to exclude court, jurisdiction, does not operate with
regard to such interim measures. The main reason is Ihal
the availability of such measures is nOI contrary 10 the
intentions of parties agreeing to submil a dispute to
arbitration and Ihat the measures themselves are
conducive 10 makin, the arbitration efficient and to
securin, its expected results.
I.

2. Article 9 expresse. Ihe principle of compatibility in
IWO directions wilh differenl scope of application.
Accordin, to the first part of the provision, a request by a
party for any such court measures is not incompatible
with the arbitration a,reement, i.e. neither prohibited nor
~"'CN,~I246. para,

liS

to be regarded as a waiver of the aareement. This part of
the rule applies irrespective of whether the request is made
to a court of State X or of any other country. Whereverit
may be made, it may not be invoked or treated u an
objection against, or disre,ard of, a valid arbitration
agreement under "Ihi. Law", i.e. in arbitration ca...
falling within its territorial .cope of application or in tbe
context of articles 8 and 36.
3. However, the second part of the provlSton is
addressed only to Ihe courts of State X and declares their
measures to be compatible with an arbitration a,reement
irrespective of the place of arbitration. ASlumin, wide
adherence to the Model Law, these two parts of the
provision would supplement each other and a Ion, way
towards global recognition of the principle of Co)mpatibility, which, in the context of the 19S8 New York
Convention, has not been uniformly accepted.

,0

4. The range of interim mealures of protection covered
by article 9 is considerably wider than that under
article 18, due to the different purposes 01" these tWO
articles. Article 18 deals with the limited power of the
arbitral tribunal to order any party to take an interim
measure of protection in respect of tbe subject-malter of
the dispute and does not deal with enforcem"nt of lucb
orders. Article 9 deals with the compatibility of Ine areat
variety of possible measures by courts available in
different legal systems, includin, nOI only Sleps by Ibe
parties 10 conserve the subject-malter or 10 secure
evidence but also otber measures, possibly requirec1 from
a third party, and their enforcement. This w('uld, in
particular, include pre-award altachmentl and any
similar seizure of assets.

s.

It may be noted that the Model Law does not deal
with the possible conflict between an order by tbe arbitral
tribunal under article 18 and a court decision under article
9 relating to the same object or meuure of protection.
However, it is submilled that the potential for such
conflict is rather small in view of the above disparity in tbe
ranae of measures covered by the two articles.

• •
CHAPTER JII. COMPOSITION
OF ARBITRAL TRIBUNAL
Article 10.

Numb" of arbi'ra,ors

(I) The parties are free to determine the number of
arbitrators.
(2) Failing such determination, the number of
arbitrators shall be three.

Rr!ereflus
AlCN.9/216, paras. 46-48
A/CN.9/232, paras. 78·82
AlCN.91233, paras. 92·93
AlCN.9124S, paral. 194-195
AlCN.9/246, paris. 27·28
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be appointed, upon rcquesl of. party. by the COUrl
specified in article 6.

Com"""'II'J'
I. Anicle 10 is Ihe finlanicle pi'Clenlinland iIIuslralinl
lhe "Iwo-Ievel syllem" 10 Iypical of lhe Model Law.
1bc firsl provision falls in lhe catelory of articles which
_oamze Ihe panics' freedom and ,ive elTccl 10 their
a,reement. 10 Ihe exclusion of any existing national law
provision on Ihe issue." The second provision falls in
the catelory of suppletive rules which provide those
panics failinl to relulalC the procedure by aarcement
with a set of rules for lellin, the arbitration llaned and
procccdinlto a final scttlement of the dispute."

(4) Where, under an appointment procedure aareed
upon by the panics,
(11) a parly fails 10 act as required under luch
procedure; or
(6) the parlics, or two arbitraton, are unable 10
reacb an alreement ClIpccled of them under such
procedure; or
(c) an appoinlin, authority fails to perform any
function entrusted to it under such procedure,

2. Paralraph (I) rccoanizcs the panics' freedom to
determine the number of arbitrators. Thus. the choice
of any number would be pven elTect. even in those lepl
systems which at present require an uneven number. As
lenerally Slated in article 2 (c). the freedom of the
panics ia not limited to determinin, the issue themaelves but includes the riabl to authorize & third party
to make that delCrminalion.

any pany may request Ihe Coun specified in article 6
10 take the ncccuary measure, unless tbe aareement
on the appoinlmenl procedure provides olher means
for sccurinltbe appointment.
It decision on a maller entrusted by p.ra,raph (3) or (4) of Ihis anicle to the Court specified
in anicle 6 shall be final. The Coun, in appointinlan
arbitrator, shall have due rcprd to any qualifications
required of the arbitrator by tbe aareement of Ihe
panics and 10 such considerations as arc likely to
secure lbe appointmenl of an indepcndcnl and
impanial arbitrator and, in the c:asc of a IOIe or tbird
arbitrator, shall take into account as well the
advisability of appoinlins an arbilrator of a Dationality Olher lban tbose of the panics.
(S)

3. For those c:ascs where the number of arbitrators
h.. not been determined in advance or cannOl be
determined in time. paraaraph (2) prevcnll a possible
delay or deadlock by supplyin, the number. The
number three W&I &dopeed. al in the UNCITRAl
Arbitration Rules (anicle SI. in view of the 'act that it
appears 10 be the mOlt common number in international commcrc:ial arbitration. However. arbitrations
conducted by a IOle arbitrator are also common. in
panicular in less complex c:ascs. It is thouabt that those
panies who want only one arbitrator for the sake of
savinl time and costs would normally aaree thereon.
with an inducement to do 10 added by this paralraph.

Rcferc"ccs
AlCN.91216, paras. 41, 49-50
AlCN.91232, paras. 73-74, 83-88
AlCN.9/233, paras. 87-88,94-100
AlCN.9/24S, paras. 192-193, 196-201
AlCN.9/246, paras. 29-32

• • •
Ankle 11. AppDht'lffc", o/lIrbi'fII'ors
(I) No person shall be precluded by reaon of his
nationality from ac:tina .. an arbitrator. uDlcu
Olberwisc aarced by the panics.
(2) The panics are free to aar- on a procedure of
appointinl the arbitrator or arbitrators, lubjcc:t to
the provisions of paraaraphs (4) and (S) of this
anide.
(3) Failin, such aareemenl.
(11) in an arbitration witb tbree arbitraton. each
pany shall appoint onc arbitrator. and the two
arbilralon tbus appoinled shall appoint the third
arbitrator; if a pany fails to appoint tbe arbitrator
within thiny days after havinl been requested to do
10 by lhe olher pany. or if Ihe two arbitralon 'ail to
aaree on lhe third arbitralor wilbin thiny days of
lheir appointmenl. the appointment sball be made.
upon requcsl of a pany, by lhe Courl specified in
anicle 6;
(6) in an arbilralion wilh a IOle .rbilrator. if Ihe
parlics arc unable to a,ree on the arbitrator. be sh.1I
"(·f. A/(.'N.91lO7. po.a. U.
'"Cr. AlCN.9120J....... 17·11.

No /efW.,iw di.rmlffilltllillrt of for",,, IlllIIoNIh.

pIIrII-

6rop11 (I)

I. Some aalianal laws preclude forciancrs from actinl
.. arbitraton even in international c:ascs. Parasraph (I)
is dcsi,ned to overcome such national bias on the pan
of tbe lepslat!)r.4' As indicated by the words "unlcsl
otherwise a,reed by the partics", it is not intended 10
preclude panics (or Irade associations or arbitral
institutions) from spccifyin, that nationals of cenain
Statcs may, or may nOl, be appointed as arbitralors.

F,cnlolff

'0

."cc

Oil

.ppo;",,,,c,,, p,ocedv,c, po,.

6'11",(1)

2. Para,rapb (2) rccopizcs the freedom of tbe panics
to ..ree oa a procedure of appointin, the arbitralor or
.IAt the lillh MIIion 01 tbe Workinl Group, a conc.rn w..
caprcued cba. it would be difficult 10 implement Ihi. provilioft in
S'.'n wile.. na,iona" 01 ..nai. 0I11e. S'a,n were precluded
H,.in. II a,bi"I,on; i, WI' oo,ed in ' ......nH
Model Law.
not. bei.... convenlion. w(1Iuki nul ..dude lbe potlltNllI, fu, I Sta.e
'0 ••Ilcc, ill panicula. po_ in na'ioMIleais'a'ion (A/CN.9/2.S.
pora. 191).

'hi'. ,h.
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arbitrators. This freedom to agree is to be given a wide
interpretation in accordance with the g,-"eral provisions
of anicle 2 (c) and (d).

entrusted to it by the suppletive rules of paragraph (J)
or by the mandatory provision of paragraph (4) in casetI
where an agreed appointment procedure fails to secure
the appointment. Finality seems appropriate in view of
the administrative nature of the function and essential
in view of the need to constilute the arbitral tribunal as
soon as possible.

3. The scope of the parties' freedom is, however,
somewhat limited by the mandatory provisions in
paragraphs (4) and (5). Parties may not exclude, in their
agreement on the appointment, the right of a party
under paragraph (4) to resort to the Court specified in
article 6 in any of the situations de.scribed in that
paragraph, or exclude the finality of the Coun's
decision provided for in paragraph (5)."

8. In any case of appointment. the Court shall have
due regard to any qualifications required by the
agreement of the parties and to such considerations as
are likely to secure the appointment of an independent
and impartial arbitrator. It is submitted that these
criteria are binding since they follow from the arbitration agreement or, as regards impartiality and
independence. from article 12, while the special guideline
for the appointment of a sole or third arbitrator could
be invalidated by a contrary stipulation of the parties.

COU" aui,'anu in ag,ud appoinlm"nl p,oudu,e, pa,ag,aph (4)

4, Paragraph (4) describes three possible defects in
typical appointment procedures and provides a cure
thereof by allowin8 any party to request the Court
specified in article 6 to take the necessary measure
in$lead (i.e. instead of the "Cailing" party, persons or
authority reCerred to in subparagraphs (a), (b) or (c».
Assistance by this Court is provided in order to avoid
any deadlock or undue delay in the appointment
process. Such assistance is not needed if the parties
themselves have, in their agreement on the appointment
procedure, provided other means for securing the
appointmebt. It may be noted, however, that the mere
desi8nation of an appointing authority is not fully
sufficient in this re8ard since it would not meet the
contin8ency described in subparagraph (c).

• • •
Article 12.

Grounds for

chall~ng~

( I) When a person is approached in connection
with his possible appoinunent as an arbitrator. he
shall disclose any circumstances likely to give risc
to justifiable doubts as to his impartiality or
independence. An arbitrator. from the time of his
appointment and throughout the arbitral proceedings.
shall without delay disclose any such circumstances
to the parties unless they have already been informed
of them by him.

SlIppl"'iv" ,ul"s on appointment procedure, paragraph (3)
S. Paraaraph (3) supplies those parties that have not
aareed on a procedure for the appointment with a
system Cor appointin8 either three arbitrators or one
arbirrator, these numbers beina the two most common
ones in international cases. Subpara8raph (a) lays down
the rules for the appointment of three arbitrators,
whether this number has been agreed upon by the
parties under article 10 (I) or whether it follows from
article 10 (2). Subparagraph (b) lays down the method
of appointina a sole arbitrator for those cases where the
parties have made no provision for the appointment.
except to agree on the number (i.e. one).

(2) An arbitrator may be challenged only if circumstances exist that give risc to justifiable doubts a. to
his impartiality or independence. A pany may
challenge an arbitrator appointed by him. or in
whose appointment he has participated, only for
reasons of which he becomes aware after the appointment has been made.
R~ftr~nces

AlCN.91216. paras. 42-43
AlCN.9/232. paras. 57-60
A/CN.9/233. paras. 103-106
A/CN.9124S, paras. 202-204
A/CN.91246. paras. 33-34

6. In both cases a last resort to the Court specified in
article 6 is envisaaed in order to avoid any deadlock in
the appointment process. There is a difference. however,
as regards the time element. While subparagraph (a) sets
twice a time-limit (oflhiny days) for the sake of certainty.
subparagraph (b) does not fix a time-limit but merely
reCers to the parties' inability to agree. This general
wording seems acceptable in this latter case since the
persons expected to agree are the parties and their
inability to doso becomes apparent from the request to
the Coun by one of them.

Commenlary
I. Article 12 implements in two ways the principle
that arbitrators shall be impartial and independent.
Paragraph (I) requires any prospective or appointed
arbitrator to disclose promptly any circumstances likely
to cast doubt on his impartiality or independence.
Paragraph (2) lays the basis for securing impartiality
and independence by recogniling those circumstaac:es
which give rise to justifiable doubts in this respect as
reasons for a challenge.

Rllles and gllidt'lines for decision of COllrt, parag,aph (5)

7. According to paragraph (5). the decision of the
Court shall be final, whether it relates to a matter

2. The duty of a prospective .rbitrator to dilClose any
circumstances of the type referred 10 in paragraph (I) it
desi,ned to inform and alert the penon apprOllChina

"It i. ,ubln.lI.d Ihl.1 lhe la'l pari of pal','lph (5) .clalin, lu Iht
appoiftlmcnt 01 I IOle or third Ilb"ra,or should not be manda.ory
1_ below, para. 8).

327

..I

him al an earl, lIa.. about poslible doubll and, Ihus,
hel.,. 10 prevenl Ihe appointment of an unacceptable
candidale. Disclosure is required not onl, where a part,
or lhe parties approach the candidate bUI also where he
is _IKted b, an arbilral inslitution or other appoinlinl
authorit, involved in lhe appoinlment proc:edure.

Artide IJ.

(2) Failinl sucb a.,eement, a party who intends to
challen.. an arbitrator sball, within fifteen days of
the constitution of the arbi"al tribunal or after
beeomin, aware of an, cireumllanc:e refened to in
article 12 (2), whichever is the later, send a written
slatement of the reasons for the cballenae to the
arbillal tribunal. Unless the challen. . arbitralor
wilhdraws from bis offICe or the other party ..rea to
the challen.., the arbitrallribunal .hall deeide on lhe
ehallen...

3. As llateel ill !be _nd IlClltenc:e of puqraph (I),
even aa appointed arbilrator is, and coatinua to be,
under that dut" _tiall, for two purpoaa. Tbe fint
ilto provide the information to an, part, who did not
obtain it before the arbitrator's appointment. The
aeeond is to _ e information aboulan, c:ireumstanea
which onl, arile al a later .taae of the .arbilral
proeeedinp (e.l. new busineu aftiliatioa or share
acquisitioaa).

(3) If a challen.. under an, proeecIure aarced upon
by tbe parties or under the proc:edure of paraar~pb
(2) of Ihis anic:lc ia not sueeasful. the challen&inl
pan, ma, requesl. within fifteen da)" after havi..
received nOlic:e of the deciaion r.jectiRllhe challenae.
Ih' Coun specified in article 6 to decide on tbe
eballen.., which decision sball be final; while such a
requesl is pendinl. lhe arbitral tribunal. includin, Ibe
challen..d arbitralor. may continue Ihe arbitral
proceedin...

4. Parapaph (2), lite artielc 10 (I) of the UNCITRAL
Arbitralion Rulcl, adopli a ..neral formula for the
.,ounds on which an arbitralor ma, be challenaed.
Tbis seems preferable to lillin. all ponible _nections
and Olher relevanl situations. AI indic:ateel b, the word
"onl,", the ,rounds for challen.. referred to here are
eahaullive. Althoup reliance on an, apec:ifae reason
listed in a national law (often applicable to judaa and
arbillalon alike) is preduded, it is submitted thal il
would be diffaeult 10 find an, such reason which would
not be eoverecl b, the acneral formula.
S. It ma, be noted that !be Workin. Group was of the
view lhal lhe issue or lhe arbillalor'. competenc:e or
other qualification., .pecified b, lhe parties, was more
closel, relateelto the conduct or Ihe proeeedinp Ihan 10
the inilial appoinlment'" It would, thus, have 10 be
considered under artide 14 and possibl, arlide 19 (J)."
However, it is submitted in tbis conneclion thal the
condUel or an arbitralor ma, be relevant under
article 12 (2), for eumple, wbere an, of bis actions or
stalements aives rile to justifIAble doubts as to bis
impartialilY or independenc:e. Tbe Commission ma,
wish to con.ider upressin, Ihis inlerpretalion in the
tUI since the word "eireumsl_" and the dose
connection wilh para.,aph (I) could lead to a nanower
interpretation whicb would not cover such instanea of
biased ~~viour or misconduct.

R"U6fC'S

AlCN.91216, paras. 44-45
AlCN.9/232. paras. 61-65
AlCN.9/233, paras. 107·111
AlCN.9/24S. paras. 205-212
AlCN.9/246. paras. 36-39

Fr,,.,,, ID a,'H. allll ilS limils. pa,a,,"'" (I)
Paralraph (I) recoanizes the freedom of the parties
on a proc:edure for eballenain. an arbilr~tor.
wbile Ihe r.aSOns for such a cballen.. are exhausllvel,
laid down in tbe mandatory proviaion of article 12 (2).
I.

10 . .ree

2. The Model Law Ihus aives full effect to any
a.reemenl on how a challen.. may be broupt and
decided upon. However. there is one lpeciflC reslriclion'" Tbe panies may nOl ",dude Ibe lasl resort 10 Ibe
Court provided for in paraaraph (3). Tbis reslricti~n,
unlike lhe one in article II (2) and (4)." appbes
irrespecdve of whether Ihe parties have authorized any
olber body, e.l. an appoinlinl authority. 10 lake the
final decision on the challenle. It is submilled Ihat in
such a case Ibe challenainl part, would have to ",hauit
Ihe available remedies and seek a decision by Ihal bod,;
bUI lbal decision would nOI be finallince Ihe last resort
10 the Court specified in article 6 cannot be eXCluded by
a.,eement of the parties.

6. Tbe aeeond senlenc:e or para.,aph (2) estops a parly
from challenain. an arbillator, whom be himself
appoinled or in whose appointment he participated, on
an, .,ound which he already knew before the appoint.
menl. In sueb case, Ihat party should not have
appointed, or qreed to Ibe appointment of, Ihe
candidate whose impartialily or independenc:e was in
doubl. It is submitted that "participation in the
appointment" coven not onl, the case wbere the
parties jointly appoint an arbilralor (e... under
article II (3) (b)) bUI also a les. direct involvement lueb
as Ihe one under the list procedure envill" in the
UNCITRAL Arbitration Rules (article 6 (3)).

• • •
"Ale'UIJJJ. per•. 105.

oos.. .....- . , 10.nicIt 14.

,.ra.

CIuIII"", prOffilur,

(I) Tbe parties are free to ..,.. on a proc:edure for
challenain, an arbitralor, subject to the provisions or
pa,..,apb (3) of tbis a"ic:Ic.

"The.. is 0110 . . . . .aI _iclioe U-. k i. . . . .11.......

4•• nd 10 ut;'1I 19.

,.ra.

funcla....... princi..... "id do.. ia uticlc \9 UI " _ . 1 0 _
prOAdurat ..._
.... See COID_...ry 10 oniclt 19. ,.,.. 7.

*Cf...11...1110., 10 'rlicIe 11 ........ 3-4.
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SlIpplelive #'IIles on cl/ollen,e fH'Ot:edure. paragrapl/ (1)
3. Paraaraph (2) supplies those panics who have not
aareed on a challenge procedure with a system of
challenae by specifyina the period of time and the form
for bringina a challenae and the mode of decidina
thereon. subject to ultiroate judicial control as provided
in paragraph (3).
4. As stated in the second sentence (If paragraph (2).
the challenae would be decided upo}! by the arbitral
tribunal if a decision is needed. i.e:· where the challenaed arbitrator does not withdraw from his office or
the other party disagrees with the challenac. To let the
arbitral tribunal. decide on the challenae is obviously
without practical relevanCe in the case of a sole
arbitrator who has been challenged and does not resign.
However, where one of three arbitrators is challenged it
has some merits. despite the possible psychological
difficulties of makina the arbitral tribunal decide on a
challenae of onc of its members. At least where the
challenlle i. nut frivuluus or obviuu.ly unfuunded, an
advantaae could be to save time and upense by makina
the last resort to the Court unnecessary. It may be
added that such a decision is not one on a question of
procedure within the roeanina of article 29 (second sentence) and would. thus. have to be roade by all or a majority of the members (article 29. first sentence)." This
means that a challenge will be sustained only if the two
other members decide in vavour of the challenging pany.

Ulllmale judicial control. P4ra,rapl/ (3)
S. Paraaraph (3) grants any challenging party who
was unsuccessful in the procedure aareed upon by the
panies or in the one under paraaraph (2) a last resort to
the Coun specified in article 6. The provision, in its
most crucial part, adopts a compromise solution with
reaard to the controversy of whether any resort to a
coun should be allowed only after the final award is
made or whether a decision during the arbitral proceedinas is preferable. The main reason in support of
the first position is that it prevents dilatory tactics; the
main reason in suppon of the second position is that a
prompt decision would soon put an end to the
undesirable situation of having a challenaed arbitrator
panicipate in the procccdinas and WOUld, in particular,
avoid waste of time and expense in those cases where
the coun later sustains the challenae.
6. Paraaraph (l), like article 14 but unlike article 16 (l),
provides for court intervention during the arbitral
proceedinas; however. it includes three features designed
to minimize the risk and adverse effects of dilatory
tactics. The first clement is the short period of time of
fifteen days for requestina the Court to overrule the
neaative decision of the arbitral tribunal or any other
body agreed upon by the parties. The second feature is
that the decision by the Court shall be final; in addition
to excluding appeal. other measures relatina to the
orpnization of the Court specified in article 6 may
accelerate mallers.·" The third feature is that the
arbitral tribunal. includina the challenged arbitrator.
may continue the arbitr.1 proceedinas while the request

"cr. AlCN.Yl2~. par•. la.
.'Sa commenll'Y hl arlidc 6, par•. 4.

is pending with the Court; it would cenainly do 50 if it
reaards the challenae as totally unfounded and servina
merely dilatory purposes.

• • •
Article 14.

Failllre or impossibility la act

If an arbitrator becomes de jure or de fIlC'D unable
to perform his functions or for other reasons fail. to
act, his mandate terminates if he withdraws from his
office or if the parties agree on the terminalion.
Otherwise, if a controversy remains concernina any
of these arounds. any party may request the Court
specified in article 6 to decide on the termination of
the mandate, which decision shall be final.

References
A/CN.91216, para. SO
A/CN.9I2l2, paras. 66-69
AlCN.91233, par.s. 112-J 17
AlCN.9124S, paras. 213-216
AlCN.9/246, paras. 40-42

Commenlary
I. Article 14 deals with the termination of the
mandate of an arbitrator who becomes de jure or de
!aclo unable to perform his functions or for oth~
reasons fails to act. In any such case hi. mandate
terminates if he withdraws from his office or if 1he
parties aarcc on the termination or where this consequence is so self-evident that neither withdrawal nor
agreement is needed as, for example. in the case of
death.
2. Otherwise. the Court speculCd in article 6 shall.
upon request of a party. make a final decision on the
termination of the mandate if there remains a controversy concernina any of the above arounds. A need for
such court assistance will rarely arise with reprd to de
jllre or de !aclo impossibility and will most probably
relate to the less precise ground of "failure to act".
3. This formula. taken from the UNCITRAL Arbitration Rules (article Jl (2». is admittedly vaaue. in
panicular as reprds the (undefined) time element
inherent in the term "failure". It is. nevenheleu. used
here since no other acceptable. more detailed fonoula
could be found which would be sufficiently flexible to
cover the areat variety of situations in which retention
of a "non-performing" arbitrator becomes intolerable.
4. It is submitted that in judaina whether an arbitrator
failed to act, the following con.iderations may be
relevant: Which action was expected or required of him
in the liaht of the arbitration aareement and tbe .peciflC
procedural situation? If he has ROt done anythinl in
this reprd, has the delay been 50 inordinate a. to be
unacceptable in the light of the circumstances. includillJ
technical difficulties and the complexity of the case? If
he has done something and acted in • certain way. dlcl
his conduct fall clearly below the lCandard of what may
reasonably be expected from an .rbitrator? Amonpt
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the (actOIl inllucnc:i/ll lbe level 0( e.I)«I.lio. . .re lbe
.bilily 10 (unc:lion efT'lCicnUy .nd e.peditiously .nd any
apec:i" compctcftCC or olber qualiflClllWna required 0(
the arbilr.tor by apecmcnt 0( the parties.

('0"._"'''')'

Fllr"", CM" ol",,,.;"",iOl/ (11 ".1IIIdII"
I. Article 15 de.1s primarily with the queslion how.
substitute arbitr.tor would be appointed. Yet, in order
10 embrace all possible cases where such • need may
.rise, il deals, in • less conspicuous manner, also with
those m.nifold silu.lions of lermination of mandale
which are not covered by articles 13 and 14.

5. It DUly be noted that article 14 does not cover all
arounds which lead to • term,ination 0( lhe m.ndale o(
.n .rbitr.lor. Other arounds .re to be found in
.rticIe IS."'

• • •

2. The two mOll important instances added here are
the arbitrator', withdr.wal from bis offICI ''for any
- . a " (other than tbe ones covered by articles 13 and
14) .nd lbe revocation of tbe mandate by apecmcnt 0(
tbe parties. The latter instance, i.e. removal 0( .n
.rbill.tor by consent of tbe parties, seems to be
justifaedly included in view of the consensual nature of
.rbilr.tion. which lives the parties unrestrieled freedom
10 aaree on Ibe lermin.tion 0( tbe mandate 0( .n
.rbitr.lor.

Anicle14bU
The f~ that. in cues under .rticle 13 (2) or 14••n
.rbitrator withdr.ws from hi. offICI or. party .a'"
to the termination of the m.ndate of .n .rbitr.tor
does not imply .cc:ept.nce 0( the v.lidity 0( .ny
around referred to in .rticle 12 (2) or 14.

R,/ernte:"
AlCN.9I233. par... 107. 109
AlCN.9/245. paras. 208.213. 21S
AlCN.9/246, paras. 33. 35

3. Inclusion of the fint instance, however, is I. . easily
ju.tified .nd m.y, for ex.mple, be objected to on the
around that • penon who had acc:epted to act .. an
.rbitr.lor Ihould nOI be allowed 10 railn for capricious
reason.. Neverlheless, it is impractical 10 require jusl
cause for Ibe resilnalion (or 10 .ttempt to lisl all
possible causes juslifyin, resianation) since .n unwillina
.rbilr.tor could not, in r.ct, be forced 10 perform his
functions." II should be noted, in respect of bolh .bow
inst.nces, th.1 the Model L.w does not deal with Ihe
lepl responsibility of .n .rbilr.tor or other issues
penaininl 10 the conlr.ctu.1 party-arbitr.lor rel.tionship.

I. Article 14 bi, provides that the withdrawal 0( .n
.rbitr.lor or the consent 0(. party 10 Ihe termination
0( bis m.ndate, wbether under .rticle 13 (2) or 14, does
not imply acceptance 0( .ny around on wbicb the
termination w.. requested. This provision, predudina
.ny inference .. 10 lhe v.lidity of Ihe around., is
desiped to f.cilitate lucb witbdr.w.1 or consent in
order to prevent lenalhy controvenies.

Rill" olllppoil/,i", IIIbs,illl" lI,bi"II'or
2. The provision is presented in • separale article lince
it relales 10 IWO different .nic.... If ret.ined in this
form, it mipl be liven lhe followina headina: "No
inference 0( validily of arounds".

4. WbeneYCr • substitute .rbitrator needs 10 be
.ppointed, lhis shall be done in .ccordance wilh Ihe
rules lhal were .pplicable to Ihe .ppoinlment of the
.rbitr.tor beinl repl.ced, whether these rules .re l.id
down in the .rbilration .,reemenl or, . . .uppletiw
rules, in Ihe Model Law.

• • •
Article 15. Appol",,,.,,,, 01 $1111811,"" IIrbi'rll'or

S. Thil provision i. non-m.ndatory, .s i. ele.r from
the words "unless Ihe parties aarce otherwise". Sueh
aarcement would normally sel forlh a new appointmenl
procedure for repl.ein, .n .rbitr.tor whose m.ndate
h.... termin.ted. SI Yet, it mipt relale to Ihe prelimin.ry
question whether • substitute .rbitr.tor should be
.ppointed at all. For example, where the parties n.med
a 51)«ific sole .rbitralor in their oriain.l .arcement,

Where Ihe m.ndale of .n .rbilr.lor lerminales
under .rt.icle Il or 14 or because of hi. wilhdr.w.1
from office for .ny olher reason or because of the
revoc.lion of his mandate by a.reemenl of Ihe
p.rtiel or in .ny olber case of lerminalion of hi.
m.ndate, a IUbslitute .rbilrator shall be .ppoinled
.ccordina to the rules Ib.1 were .pplic.ble to Ihe
.ppointmenl of Ihe .rbill.tor beina replaced, unless
the parties .aree otherwise.

'"Cf. MeN.9/2046. parI. 44.
,. For compte. lhe panics could iD lheir .rbier.lion a. .ment
include. stipu'.liOft inlenclcct 10 climiulC the possible clan., that. in
the cue 01. party·.ppoinlcd .,bilr.lor, the mechaniSJR
resi,nadon
and replacement under article 15, in panic:ular by ulinl it repealedl,.
could be abused for .he purposes of obl..uain. 'be proceedin... This
concern-which the Workin. Group. withoul denyin. ill validil,.
decided not 10 doll wilb (A/CN.9124S. para. 19)-could be mol b, a
lIipulalion. illlpircd .., a..icle 56 (3, of lhe 1965 W..hilll"'"
Convemion. 10 the .rr.cl tut • p.,ty·.ppuinlcd .,bitra'", who
rcsilnl willtou. the cOAlCnl of the .,bi:eraluihunal «i.e. the other lwo
...mhenl would _ be replaced b, anOlher pan,·appoinlcd arlli·
"alo< hol b, one who would be appoinlcd b, oilher lhe third
.,bilr.IQI' Cdtai'lUn) 01 alplCiflC'd appointina aUlhoril,.

or

R'/er",c"

.

AlCN.91216, para. SO
AlCN.9/232, paras. 70-72
AlCN.91211, paru. 118-120
AlCN.9/24S, par... 217-219
AlCN.9/246, paru. 42-48
"'Soe _

..._" 10 anicle IS. par...

I·),
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they may wish not to tonlinue Ihe arbitrlll proteeding..
withoul him;

2. The same is true with reprd to the second principle
adopted in article 16 (I), i.e. the dattrine of separability
(or autonomy) of the arbitration'clause. Thisdottrine
complements tbe power of the arbitral tribunal to
determine its own jurisdiwon in that it calls for treatina
such a clause as an asreement independent of the other
terms of the contracl. A findins by tbe arbitral tribunal
tbat the contract is null and void, therefore, dOCll not
require the conclusion that the arbitration clause is
invalid. The arbilral tribunal WOUld, tbus, not lack
jurisdiction to decide on the nullity of the contract (and
on further issues submitted to it) unless it finds that tbe
defect whicb causes the nullity of the contract affects
also tbe arbitration clause itself. It may be mentioned tbat
the principle of separability as adopted in article 16 (I), in
contrast to some national laws whicb distinlUisb in tbis
respect between inilial defects and later arounds of
nullity, applies whatever the nature of tbe defect.

•••
CHAPTER IV. JURISDICTION OF
ARBITRAL TRIBUNAL
Article 16.

Co~t"'ct

to rIM Olt OWIt jlUisdictitm

The IIrbilral tribunal has Ihe power 10 rule on ils
ownjurisdiclion. includins ariy objeclions with respect
to Ihe existente or validity of the arbitralion aareement. For that purpose, an arbitration clause which
forms part of a contract shall be treated as an
asreemenc independent of the other terms of the
contract. A decision by the arbitral tribunal that the
conlract is null and void shall not enl:.il ipso juu the
invalidity of the arbitralion tlause.

(I)

3. Article 16 dOCll not state according to wbitb law the
arbitral tribunal would determine the various possible
issues relatins to its jurisdiction. It is submitted thattbe
applicable law should be the same as tbat whicb tbe
Court specified in artiele 6 would apply in settins aside
proceedinas under article 34, since these prOl:Oedinp
constitute tbe ultimate court control over the arbitral
tribunal's decision (artiele 16 (3». This would mean
tbat tbe capacity of tbe parties and tbe validity of tbe
arbitration agreement would be decided accordinl to
Ihe law delermined punuanl 10 the rules contained in
article 34 (2) (a) (i) and that Ihe question of arbitrability
and olher issues of public policy would be governed by
the law of "this State" (see present tellt oC article 34
(2)(b»." As' reprds these latter illUes, includinl
arbilrability, it is further submitted that the arbitral
tribunal, like the Court under artiele 34 (2) (b), sbould
make a determination cx ofJicl~, i.e. even witbout any
plea by a party, as referred to in artiele 16 (2)."

A plea that the arbitral tribunal dOCll not have
jurisdiction shall be raised not later Ihan in the
..atement of defence. A party is nol precluded from
raisins such a plea by the fact thal he has appointed.
or participated in the appointment of. an arbitrator.
A plea that the arbitral tribunal is ellceeding the
scope of ils authority shall be raised promptly after
the arbitral tribunal has indicated its intention to
detide on the maller alleged to be beyond the scope
of its authority. The arbitral tribunal may. in either
case. admit a later plea if it tonsiden the delay
justified.

(2)

The arbitraltribunal may rule on a plea referred
to in paraaraph (2) of this article either as a
prelimina"\"y question or in an award on the merits. In
either case. a rulinl by the arbitral tribunal that it
has jurisdiction maybe contested by any party only
in an action for sellinS aside the arbitral award.

(3)

B. Time-limits/or ,alsilll obj«tloftS, para".a", (2)
4. Parasraph (2) deal. with the possible plea of a
party lhat Ihe arbitral tribunal dOCll not have jurisdiction to deeide the case before it or tbat it i.
exceeding the scope of its authority. It aims, in
parlieular. al .nsurinl that any sueh objections are
raised without delay.

Re/",,,,c,,
AlCN.91216. paras. 34. 81-83
AlCN.9/232, paras. 47-48, 146-1.50. 152-157
AlCN.9/245. paras. 58~S
AlCN.9/246. paras. 49-52. S4-S6

..KomllCteltz-KomllCtcltz" (llfd scpa,ability doctrine.
parog'op" (I)

5. The respondent may not invoke lack of jurisdictinn
after submitlinl his statement of defence (as referred to
in article 23 (I» unless the arbitral tribunal admits a
later plea .ince il considen the delay justifMlCl. With
respecl to a counter-claim, which is no longer dealt with
expressly in the tellt," the relevant cut-otT point

I. Article 16 adopts the important principle that it is
initially and primarily for the arbitral tribunal itself to
determine whether it has jurisdiction, subject to ultimate
court control (see below. paras. 12-14). Paragrapb (I)
&rants tbe arbitral tribunal the power to rule on its own
jurisdiction, including any objections witb respett to tbe
exi.tence or validity of the arbitration aareement. This
power. often referred to as KomllCteltz-Kompctcltz, is an
_ntial and widely accepted feature of modern international arbitration but, at present, is not yet rccolnized
in all national laws.

"As r...rds lubpar..... ph (i). lbe ref.re_ 10 lbe law 01 "Ihia
Sla••" i. lent.live and controversial; MC com........., ID article 14,
par•. 11.
"Ir lbe Commiuion accepll Ihis illllrprelllion, il ...y wioII 10
conoider "'prusin, lhis urule....ndi.., in IIIe ...1 of .nicle 16.
possibly combined wilh • provision on lbe cif.....nd ill limill, 01 •
waiver or submission:.s discusiCd beloW, para. "'10.
It The Workin, Group. a' itl seve.tb Mllion. decided to ....., II
lbe Ind of lbe finl oe..._ 01 illicit 16 (2), ,lie _ . ""', willl
rnpeel 10 • (ouft.lf-claint. in lhe repl, 10 lhe cou....,..ca.i.... Oft ....
undenllndi.., lbel
pr"visions or lbe Modol Law refcrriq to llIe
doim would apply. _",r.. _ _•• 101 _ _ (AlCN.91246,
par•. 1961.

Conrm"'tfl'Y
A.
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wopld be the lime at which the claimant IPbmitl his
reply thereto.

submit a slalemenl or take parI in hearin,. on tbe
substance of the dispute.

6. AI ..ated in tbe aecond sentence of para.,..ph (2).
the respondent is not precluded from invokin, lack of
jurisdiction by the fact that he has appointed. or
participated in the appointment of. an arbilrator. Thus.
if. delpite his objcc:lions, he prefen nol 10 remain
pallive but to take part in. and exert influence on. lhe
conslilulion of lhe arbilral tribunal, which would
evenlually rule on his objec:tions. he need not make a
reservation. as would be nec:cssary under some nalional
laws for excludin, lhe effeCl of waiver or submission.

10. As expressed in the above observalion of the
Workin, Group. there are limits to the effeCI of a
parly's failure 10 raise his objections. These limits arise
from the fact that c:ertain defects such as violation of
public policy. inc:ludin, non-arbilrabilily. cannot be
cured by submission to the proc:eedin,.. Accordingly,
such grounds for lack of jurisdiction would be decided
upon by a court in accordance with article 34 (2) (b) or.
as regards awards made under this Law, article 36 (I)
(b) even if no party had raised any objections in this
respect during the arbitral proc:eedings. 11 may be added
that this result is in harmony with the unc'erstanding
(staled above, para. 3) that these lallcr issues are to be
determined by the arbitral tribunal ex officio.

7. The second lype of plea deal! wilh in paralfaph (2).
which is lhat lhe arbitral tribunal is exc:eeding the scope
of ilS authority. must be raised promplly after the
tribunal has indicaled its intention 10 decide on the
maller alle,ed 10 be beyond the scope of ilS authorily;
here apin. a laler plea may be 'admilled if lhe arbilral
tribunal conliders lhe delay to be jUltified. While .ny
inllance of lhe arbitral tribunal's exc:eedin, it, aUlhorilY
may often occur or become certain only in lhe contexl
of the award or other decision. the above lime-limil
would be relevant and useful in those cases where there
are clear indications at an earlier 11.... for example.
where the arbitr.1 tribunal requestl evidenc:e relating to
an issue not submilled to it.

C.

D. Ru/ing by arbitrlll trib/llllll tIIId judicilll control.
ptlragraph (3)

EJI,cl offllilure ID rlliM pl'lI

8. The Model Law does not state whether a party's
failure to r.ise his objection. within the time-limit sel
by article 16 (2) has effect at the post-.ward .ta,e. The
pertinent observation of the Workin, Group was thal a
party who failed to raise the plea as required under
article 16 (2) should be precluded from raising such
objec:tions not only during the laler stages of lhe
arbitral procecdin,. bUI also in olher contexts. in
particular. in sellin, aside proceedin,. or enforcement
proceedin,.. subject to certain limits sucb as public
policy. includin, tbose relatin, to arbitrability."

12. As noted earlier (above. para. I). the power of the
arbitral tribunal to rule on its own competence is
subject to judicial control. Where a rulin, by the
arbitraltribunal that it has jurisdiction is, exceptionally,
included in an award on tbe merits. it is obvious that
tbe judicial control of that ruling would be exercised
upon an application by the objecting party for the
seuin, aside of that award. The less clear. and in fact
controversial. case i. where such affirmative ruling is
made on a plea as • preliminary question. The solution
adopted in article 16 (3) is that also in this case judicial
control may be soupt only after the award on the
merits is rendered, namely in setting-aside proc:eedings
(and. altbough this is not immediately clear from the
present text." in any reco,nition or enforcement
proceedings).

9. It is submilled that tbis observation accords with
tbe purpose underlyin, paraaraph (2) and mipt appropriately be expressed in the Model Law." It would
mean. in practical terms. tbat any objec:tion. for
example 10 the validity of the arbitration a,teement,
may not later be invoked as a ,round for selling aside
under article 34 (2) (11) (i). or for requeslin" under
article 36 (I) (11) (i). refusal of reco,nition or enforcement of an award (made under Ihis Law); these
provisions on arounds for setting aside or refusing
rcc:oanition or enforcement would remain applicable
and of practical relevanc:e to those cases where a party
raised tbe plea in lime but witbout succen or wbere a
party did nOI participate in tbe arbitration. at least not
"AlCN.91146. ,.,•. SI.

13. It was for the purpose of prevenlin, dilatory
tactics and abuse of any immediate right to appeal that
this solution was adopted. reinforced by the deletion of
previous draft article 17. which provided for concurrent
"Tbc rcuon lor rd.rrin. in article 16 (3) only 10 tbe applka.ion
for leuin, uidc wu lb., tbe thrual of tbis provision concern. the
facull, 01 •• objecli., part, 10 .tlack lhe .rbitr.llribunal·, Nli., b,
iBid.da, coun pro«cldin.. for review of thal , ..Iin._ Howeyer. the
COlllminion may _itb 10 CONider lbe approprialeneu of addina. for
&be ..ke of claril)'
rcCcrenc:e 10 reroanilion or enforcement
pr_Rp...hich. allhoup inilialed by IIIl olher part,. provide a
forum for the objectin • .,.(1), to invoke lad!. of jUII.dictiOft I ••
,round for rerUMI (under arlicle l6 (I )(_I(ill.

"'od

"Tbi, u-ndiAc ..ouId .....

be in line willl lbe one ....
Oft the effetl of • waiver under anicle ".
-...in,
ilb • _ ...ndal0'1 provision 0I111l
.......1 ..... or • cIa_ 011'" arbilr.lion
ftl (_ oom_nla'1

.., the Workin. Group

--.u- ..

........... ,.,...

).

,0

11. Objections to the arbitraltribunal'. juri.diction
to the very foundation of the arbitration. Jurisdictional
questions are. thus. antecedent to mallen of substance
and usually ruled upon fint in a separate decision in
order 10 avoid possible waste of lime and COSII.
However. in some cases. in particular where the
question of jurisdiclion i. intertwined with the substantive issue. it may be appropriate 10 combine the
ruling on jurisdiction witb a partial or complete
decision on the merits of tbe case. Article 16 (3)
therefore arants Ihe arbitral tribunal diac:retion 10 rule
on a plea referred to in paraarapb (2) either as a
preliminary queslion or in an award on Ihe merits.

I

."ft....
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court control.'· The disadvantaae of this solution as
wu pointed out by the proponents of immediatec~urt
control. is that it may lead to considerable waste of
time and money where. after lenathy proceedinas with
CIlpen~ive hearinas and takina of evidence, the Court
sets aSide the award for lack of jurisdiction.

Arl ide Ill. 1'01l't, olorbitral ,,;bllllal 10. 0''''' i""rim
mrasu,es

Unless otherwise aareed by the panics, the arbitral
tribunal may. at the request of a pany, order any
parly to lake such inlerim measure of protection ..
the arbitral tribunal may consider necessary in
respect of tbe subject-matter of the dispute. The
arbitral tribunal may require any pany to provide
security for the costs of such measure.

14. It is submilled that the weiaht 'of these two
conRictina concerns, i.e. fear of dilatory tactics and
obstruction versus waste of time and money, is difficult
to assess at a aeneral level imaainina all possible cases.
It seems that the assessment could better be made with
respect to each particular case. Thus, it may be worth
considerina aivina the arbitraltribunal discretion based
on its assessment of the actual potential of these
concerns, to cast its rulina in the form either of an
award, which would be subject to instant court control,"
or of a procedural decision, which may be contested only
in an action for settina aside the later award on the
merits. In considerina this sUDestion, which would help
10 avoi~ the present inconsistency between anicle 16 (3)
and ~rtlcle IJ (l), Ihouaht may be aiven to adoptinlllhe
special elements of article 13 (3) desiancd to minimize
the risk of dilatory tactics, i.e, short time-limit for
resort 10 court. finality of court decision and discretion
of arbitral tribunal to continue proccedinas.

References

AlCN.91216, paras. 6~
AlCN.91232, paras. 119-123
AlCN.9124S, paras. 70-72
AlCN.91246, paras. S7-S9
Commentary

I. AccurdinllCl .rlicle IK. Ihe arbitral tribunal ha. tbe
implied power, unless excluded by agreement of tbe
panics, lo order any party to take such interim mealure
of protection as Ihe arbitral tribunal considers necessary
in respect of the subject-matter of the dispute. The
general purpose of such order would be to prevent or
minimize any disadvantage wbich may be due to the
duration of tbe arbitral proccedinas until tbe final
settlement of the dispute and the implementation of its
result.

IS, Article 16 (l) does not regulate thl: case where the
arbit,ral tribunal rules that it has nO'jurisdiction. A
preVIOus draft provision which allowed recourse to the
cou~, not n~rily with the aim of forcing the
arbitrators to conllnue the proccedinas but in order to
obtain a decision on the exislence of a valid arbitration
aarcement, was not retained by the Working Group."
It was stated that luch ruling of the arbitral tribuilal
wu .final and .binding as regards these arbitral prc>ceedmas but did not settle the question whether the
sub~tantiv.e claim w~s to be decided by a court or by an
arbllral tnbunal. It IS submitted that it thus depends on
the ,eneral law on arbitration or civil procedure
whether coun control on such ruling may be sought,
other than by way of request in any substantive
proceedinas as referred to in article 8 (I),

2. Practical examples of interim measures desipeel to
prevent or mitigate loss include the preservation,
custody or sale of goods wbich are the .ubject-mattcr of
the dispule. However, anicle 18 is not limited to sales
transactions and WOUld, for example, cover measures
designed provisionally to determine and "stabilizc" the
relationsbip of thepanies in a Iona-term project.
Examples of such modus y;yendi orders include the use
or maintenance of mac:hiOCl or works or the continuation of a certain pbase of a construction if ncc:asary to
prevent irreparable harm. Finally, an order may _
the purpose of securin, evidence whic:b would otherwise
be unavailable at a later staae of the proccedinp,

•••

l, As is clear from the text of article 18. tbe interim
measure musl relate 10 the subject-matter oltbc dispute
and the order may be addressed only to a party (or
both parties). This restriction, wbich follows from the
fact that the arbitral tribunal derives its jurildictioft
from the arbitration a,rcement, constitutes onc of the
main factors narrowinl the ICOpe of article 18 ..
compared with the considerably wider ranac of coun
measures envisa&ed under article 9."

".vCN.91246 paru. 52-56. The le.. of o..i.1o 17. which oovcred
_ onty lbe .... of olliclo 16 (3). i.e.
of o"'ilrol lribu",,1
oIIi,lIIi... ill j.rildiclion, ...... follows:
"AllicIe 17.
"(I) IN~wilb.landinllbe provilion. of olliclo 16.10 pally moy
[01 any bIDe) 'eq...1 lbe Coun specified in 0rIi01e 6 10 decide
whetbe, a ..lid arbilration . _ . n l ••i... and I if .rbil,oI
pr_.... ha.. commenoed,) wbelbe, lbe o,bilrol ~bunat has
jurildiclion [wilb rcsard 10 .be dispUle referred 10 il).
"~1) Whilo ....b ill... is pencliA. wilb Ih. eo.n. lbe orbil""
Inbu",,1 moy ...... iD •• Ibe prooeedi.... I....... lbe Co.n orde.. a
lI.Oy of lbe .,bi".1 pr_....I...
..... moy ~ Doled IbOllbe _.'IOI.tion in orliolo 16 (3) _ _
IM' .Ibe .,b.tral lribunol thol option. irrapeoli.. or whethe, •
OIl JurildlCllon would be claairled a. an ··.ward": a. 10 the
_.bilily of inc:ludi•• in lbe M.....I Law. deliniliun or ".wlrd".

,.ti...

C _ row, """,,11

4. Another major difference is that anicle 18 neither
grants the arbitral tribunal the power to enforee ill
orders nor provides for judicial enforcement of IUCb
orders of the arbitral tribunal; an earlier draft proviIion
envisa,in, coun assistance in this respect wu not
retained by the Workin, Group. NevertheJcu, it w..
understood that a St.te would not be precluded from

,.Ii.,

Me COIIIIIRCDla,y 10 ana 34. ,.ra.

3:

,.ad ..

"A/CN.91245. pa.o•. 61-64. Tbe deleted p,,,,,ilion
follow.:
"A ,ulin, by tbe .,bi".1 tribunal Ihal il be. IKl ju,isdiclii'n ma, be
_I...ed by '.Y parly wilhin l8 day ......
lbe Coun ope.ilied in
Iniolo 16f'.

0'.

.ISce commenta,y 10 article 9, .,.nl ...,.
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renderin. luch allillance under ill procedural law,"
whether by providin. judicial enforcement or by
empowerin. the arbitral tribunal 10 take certain
mcuurea of compul5ion.

subject to fundamental principles of fairness (paraaraph
(3». Taken together with the other provisions on
arbitral procedure, a liberal framework is provided to
suit the great variety of needs and circumstances of
international cases, unimpcded by local peculiarities
and traditional slandards which may be found in the
existing domeslic law of Ihe place.

S. Yet, even without such possibility of enforcement,
the power of the arbitral tribunal under article 18 is of
praeti"1 value. It seems probable that a party will
comply with the order and take the measure considered
necessary by the arbitrators who, after all, will be the
onea to decide the case. This probability may be
increased by the use of the power to require any party
to provide security for the costs of such measure, in
particular where the arbitral tribunal would order the
other party to provide such security, which, it is
lubmitted, may also cover any po..ible dama.e•.
finally, if a pany dOCl not take the interim measure of
protection as ordered by the arbitral tribunal, such
failure may be taken into account in Ihe final decision,
in particular in any assellment of dama,es.

F,udDm DJ parlies, ID lilY dDwn prDcedurll1 TIIles,
pllrllgrllp" (I)

2. Paraaraph (I) guarantees the freedom of the parties
to determine Ihe rules on how Iheir chosen method of
dispute selllemenl will be implemented. This allows
them to lailor the rules according to their specific needs
and wishe•. They may do so by preparina their own
individual set of rules or, as clarified in article 2 (d), by
referrin. to standard rules for institutional (supervised
or administered) arbitration or for pure Dd "DC arbitration. The parties may, thus, take full advanta.e of
the service. of permanent arbilra' institutions or of
eltabliahed arbitration practice, of trade adociationl.
They may choose tbose fealures familiar 10 Ihem and
even Opl for a procedure which is anchored in a
particular legal system. However, if Ibey refer to a given
law on civil procedure, including evidence, such law
would be applicable by virtue of their choice and not by
virtue of being the nalionallaw.

..

CHAPTER V. CONDUCT OF ARBITRAL
PROCEEDINGS
Article 19. D,u,mifUlliDIf DJ TII/CI DJ procedure
(I) Subject to the provision. oC this Law, the parties
are 'ree to a.ree on the procedure to be followed by
the arbitral tribunal in conduclina the procecdinp.

3. The freedom of Ihe partiel il subject only to the
provisions of the Model Law, that is, to ill mandatory
provisions. The most fundamental of such provisions,
from which the partiel may not deropte, is the one
contained in para,raph (3). Other such provisions
concernina the conduct of tbe proceedinas or the
makina of the a ward are contained in articles 23 (I),
24 (2)-(4), 27, 30 (2),31 (I), (3), (4), 32 and 33 (I), (2),

(2) Failin. sucb aareemenl, the arbitral tribunal
may, lubject to the provisions of this Law, conduet
lhe arbitralion in such manner as it considen
appropriate. The power conferred upon the arbitral
tribunal includei the power to determine the admissibility, relevance, materiality and weipt of any
evidence.

(4), (S).

hoc_'1I1 di,C",iDlf 'of lI,bitrllllTib_I, pII'1I1rtJp/t (2)

(3) In either case, Ihe parties .hall be treated with
equality and each party shall be liven a full
opportunity of pr_ntina Ilia case.

4. Where lhe parties bave not aareed, before or dllrina
the vbitraJ procecdinp," on tbe procedure (i.e. at lcut
not on the particular matter at illlle), the arbitral
tribunal is empowered to conduct tbe arbitration in
such manner as it considen appropriate, subject only to
lhe provisions of the Model Law, which often set forth
special featllres of the discretionary powen (e.a. articles
23 (2), 24 (I), (2), 2S) and sometimes limit the discretion
to ensure fairness (e.,. articles 19 (3), 24 (3), (4), 26 (2».
As Slated in paraaraph (2), this power includes the
power to determine the admissibility, relevance, materiality and weiabt of any evidence." This, in turn,

R,Jw'IfC'$

AlCN.91216, para. SI)
AlCN.9/232, paras. 101-106
AlCN.9/24S, paras. 73-7S
AlCN.9/246, paras. ~3
CDmmelflll'Y
"MllllfII CIITlII DJ A,bil,lII hoce.,,"

I. Article 19 may be reprded as Ihe most important
provision 0( the Model Law. It aOCl a Ion. way towards
ealablishin. procedural aulonomy by rccoanizina the
parties' freedom to lay down the rules of procedure
(paraaraph (I» and by arantina the arbitral tribunal,
failina aareement of the parties, wide discretion as to
bow 10 conduct the proc:eedinp (paraaraph (2)), both
"AlCN.9IUS, po... 7l.

··"1 w•• noced by tbe Workin. Group. tbe freedom of &he pania
under par.,f.ph (I) to a,ree on tbe procedure i•• COftlinuinl one
tbroulhout the .rbitr•• prO«Cdinp and not limited. for example. 10
tbe time before the fint arblu"tor is appointed (A/CN.9/246. para.
63). It is .ubmiucd. ho""cr, that the parlia themselyes may in 'heir
oriainal _,rcement limit the., freedom in Ibis way if they wish tbeir
arbitraton to know (rom che .. an under what proudur.1 rule. they
arc Clpccced 10 act.
MNot ...yt••cd in .nicle 16 (or .n, OIher proviolOft of llIe MocIet
L.w) ilthe q....lion of wbich pilI, bean llIe burden of proof, which
iI, for •••mple, .n.w..... in .nide 24 (t) of .he UNCITRAL
Arbitr,tion Rules .. followl: "Each pari, thell he...he b ....den of
....ovi...... f.... relied Oft 10 ,yppon hil claim or dofc_·'.
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includes the power of the arbitral tribunal to adopt its
own rules of evidence, although that is no longer
:xpressed in the text.

S. Except where the parties have laid down detailed
!lnd stringent rules of procedure, including evidence, the
:liscretionary powers of the arbitral tribunal are con.iderable in view of the fact that the Model Law, with
its few provisions limiting the procedural discretion,
provides a liberal framework. This enables the arbitral
tribunal to meet the needs of the particular case and to
,elect the most suitable procedure when organizing the
ubitration, conducting individual hearings or other
meetings and determining the important specifics of
\akinll and evaluatinll evidence.
5. In practical terms, the arbitrators would be able to
ldopt the procedural features familiar, or at least
lc:ceptable, to the parties (and to them). For example,
""here both parties are from a common law system, the
lrbitral tribun .. 1 may rely on amd.. vi" I&lId order prelearing discovery to a greater extent than in a case with
,arties of civil law tradition, where, to mention another
~:xample, the mode of proceedings could be more
nquisitorial than adversarial. Above all, where the
,arties are from different legal systems, the arbitral
ribunal may use a liberal "mixed" procedure, adopting
uitable features from different legal systems and
"elyin, on techniques proven in international practice,
Ind, for instance, let parties present their case as they
hemselves judge best. Such procedural discretion in all
hese cases seems conducive to facilitatin, international
:'ommercial arbitration, while bein, forced to apply the
'law of the land" where the arbitration happens to take
lIace would present a major disadvantage to any party
101 used to that particular and possibly peculiar system
lf procedure and evidence.
'.

restrictions in specific procedural contexlS in order 10
ensure efficient and expedient proceedinp. Thele laller
provisions, which like all olher provisions of the Model
Law are in harmony wilh the principles laid down in
article 19 (3), make it clear that "full opportunity of
presenting onc's case" does not entitle a party 10
obslruct Ihe proceedings by dilatory tactics and. for
example, present any objections, amendmenll, or evidence only on the eve of the award.
9. Of course, the arbitraltribunal must be guided, and
indeed abide, by this principle when determining the
appropriate conduct of the proceedings, for example,
when fixing time-limits for submission of statements or
evidence or when establi,hin,lhe modalitics of hearin ...
It must, for instance, not require more from a party
Ihan what may be reasonably expected under the
circumstances. With reaard to the observation of the
Working Group noted in the commentary to article 12
(para. 5), it might be doubted whether a party i. aiven a
full opportunity of prelentin, hi. ca•• where, althouab
he i. able 10 slate in full hi. claim and Ihe evidence
supporting it, the conduct of an arbitrator reveals
clearly lack of competence or of another qualifICation
required of him by _areement of the partiea.

• •
Article 20.

Place of arbitration

The parties arc free to aaree on tbe place of
arbitralion. Failina such agreement, the place of
arbitration shall be determined by the arbitral tribunal.

(I)

(2) NotwithSlandina the provisions ofparaaraph (I)
of this article, tbe arbitra. tribunal may, unleu
otherwise agreed by the parties. meet at any place it
considers appropriate for consultation amon, its
members, for hearina witnesses. experts or the
parties, or for inspection of aODds, other property, or
documents.

'iuu/Qmelltal requiremellts offai",ess, paragraph (3)
'. Para,raph (3) adopts basic notions of fairness in
equirin, that the parties be treated with equality and
ach party be given a full opportunity of presentina his
~ase. A, expressed by the words "in either case", these
undamental requirements shall be complied with not
only by the arbitrRI tribunal when usina its discretionary
IOWCfI under paraaraph (2) but also by the parties
1ben usina tbeir freedom under paragraph (I) to lay
lown tbe rules of procedure. It is submitted tbat these
.rinciples, in view of their fundamenlal nature, are 10
c followed in all procedural contexts, includina, for
xample, tbe procedures referred to in articles 13 and

References
AlCN.91216, paras. Sl-SS
AlCN.91232, paras. 99-100. 112-113
AlCN.9124S, paras. 76-79
AlCN.91246, paras. 64-6S

Commentary

4.

Determination of place of arbitratiOll, paragrapll (1)

• The principles which paraaraph (3) states in a
eneral manner arc implemenled and put in more
oncrete form by provisions lucb as articlel 24 (3), (4)
nd 26 (2)." Other provisions, sucb as articles 16 (2).
3 (2) and 2S (c), present certain refinements or

J. Paraaraph (I) recoanizeI the freedom of the partiea
to aaree on the place of arbitration. The parties may
eitber themselves determine tbat place or. as is clear
from article 2 (c), authorize a tbird party, includin, an
institution, to make that determination. Failing any
such agreement, tbe place of arbitration sball be
determined by Ihe arbitral tribunal.

''/1Il0l110, ...mpl. would be .nicle l4 (l), .I.ho.,," .hero m., be
1IM doubt wbelm ohio p,oviaioct .. pr... nll, dr.nod rull,

.Jl!e-nu .Ad .<cordo wi.h the lCquiremenl thot uc:b pon, ""'11 be
0( pnNtIIu., hit .... (... COtItllMnlOrr to
tide 24, po... 4,.

2. The place of arbitration is of leaaJ relevance in
tbree reapecll. First. it iI onc of cM variOlll pouibie

..... full opponunit,
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u.
f.cton ..tablishinl the international charac:ler of the
arbitration, provided it is determined in, or punuant to,
the arbiuation aareement (anicle I (2) (6) (i)). Second,
it is a connectinl factor for the "territorial" applicabilit)' of the Model Law, either as exclusive criterion,
if the· Commi..ion adopts the view prevaililll in the
Workinl Group, or as subsidiary c:ormectinl factor, if
the Model Law would in its final form allow the parties
to lelec:t a procedural law other than that of the State
where the arbitration is held." Third, the place of
arbitration is, b), vinue of anicle 31 (3), the place of
oriain of tbe award and as such relevant in the contellt
of recopilion or enf_ment procccdinp, in Panic:ular.
b)' determininJ, (or the pu~ of anic:le 36 (I) (.) (v),
"the country in which •.• that award was made".

panicular dispule commence. Sudt determination
relevant not onl)' for the purpolel of the Model La,
itIClf but also for le", consequences re,ulaled ill otlllaws, e.l. cessation or interruption of any limitatic
period.
2. The relevant poinl of time is the dale on wbich
request for the particular dispute to be referred !
arbitration is received b)' the respondenl.61 Suc:
request, whelher in fact called "request", "notice'
"application" or "statemenl of claim", musl identi·
the particular dispule and make clear that arbitration
resoned to tbereby and not, for eaample, indica
merely lhe intention of later initialinl arbitral pr.
ccedin...

"ull", ., pili« OIlier ,'''' p/tIc, of .rlIi"alitHt. ptlr.

3. As staled in lbe tellt, lbc parties Ala)' deropte fro_
this provision and 'lelect a different point of time. T
take an example wbicb is not uncommon in institution
arbitration, the)' ma)' a,reo, by reference 10 the insl'
lutional rul_, that Ihe relevanl dale is lhe one on wbie
the requesl for arbitration is received b), the arbilr
institution.

,.(2)

3. The factuallianifteancc of tbe place of arbitration,
in panicular when detumined by the panies tbemlelves, is that, in principle, tbe arbitral procccdinp,
includinl any hearin.. or other _tin.., would be
ellpcctcd to be held at that place. However, there Ala)'
be aood _AI for mcetin,ellewbcre, not merel)' in
the cale wbere a chan.. of locale is _ r y (e'l. for
purpolel of iAlpection of premises). For eaample,
where wit_ are to be heard or where tbe arbitraton
meet amoRl themIClves for consultadoRl, another place
ma)' be more appropriate for the ..ke of convenience of
the perlORI involved and for keepina down the COlts of
the arbiuation. Vet another of tbe many posaible
considerationa would be to balance tbe parli..' own
expen... b), schedulina IOme of tbe meetinas al Ihe
place of one pan)' and IOme of Ibe meelin.. at Ihe
place of lhe other pan)'.

• • •
Article 22.

4. For all sucb purpolel, paraarapb (2) empowen Ihe
arbitrallribunal, unle.. otherwise aarced b)' tbe panies,
10 meet at an), place it considen appropriale for
consullation amona its members, for beariRl wit_,
ellpens or (only) Ibe panics, or for inspection of aGOds,
olher propen)', or documents.

(2) The arbitral lribunal may order Ihat an), doe!'
menlary evidence aball be accompanied by a Iran'
lalion into the lanalia,e or lanlua,es aarced upon t
the parties or determined by tbe arbitfal lribunal.

• • •

Anide 21.

R,f""'«$
AlCN.9/233. par... 27-30

C_"c,,,,,,., oftubilr'" ,,_din'$

AlCN.9/24~,

paras. 34-36
AlCN.91246, paras. 68-70

Unl_ otberwiIC apeedby the parties, the arbitral
proccedin.. in respect of a particular dispute commence on tbe date on which a request for Ibal
dispute to be referred to arbitration is received b)' lhe
respondent.

R,f"""c'l
AlCN.91233, paras. 21-23
paras. 24-27
AlCN.9/246, paras. 66-67

AlCN.9/24~.

I. Anicle 21 provides a rule for delermininl tbe point
of time at wbich the arbitral pr_din.. in respect of a
"Sce .._ k.... ,.....riloriel ...... 01 applica'ioa 01.110 Mo4oI

La."'-.r, IOUlicIe I. ,.........

LmltUIIf,

(I) The parties are free 10 a,ree on Ihe lanaua.. '
laqua... to be used in lhe arbilral proccedin,
Failin, lucb aareemenl, Ihe arbilral lribunal lha
determine Ibe lan,uaae or lanauaaes 10 be used in 11;
proecedinas. This ..reemenl or detenitinati.>n. unle,
olherwise specified tberein, sball appl)' to any wriUI>
..alement by a parI)" any bearina and any awar,
decision or olher communication by Ibe arbilrlribunal.

C_"'''''lIry
I. Arlicle 22 deals wilh an issue wbich. wbile ne.
commonl), dealt with in national laws on arbitration,
of considerable prac:tical importance in intematioN
commen:ial arbilration, i.e. tbe delerminalion of tb
lan,ua,e or lanau.... to be used in the arbitrl
proccedinp. It is clear from this provision, if there ew:
c:ould be any doubl on Ibis point, that the arbitfl
proceedinp arc not subject to any local lanlua.
requiremenl, for example, an), "ofTlCial" lan,ua,
or lan,ua,es for coun proccedinp at the place c
arbitration.

....... Of""_

.'AI 10 ..... COAIeilUl........." .. and ...... COIalftuNc:aboa
10 lie rtCIiwd. _ anicle 3 (.).
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Article 23.

2. According to paragraph (I), it is primarily for
the parties to determine the language or languages of
the arbitral proceedings. Autonomy of the parties is
particularly important here since such determination
sffeclS their position in the proceedings and the
:xpediency and costs of the arbitration. They are in the
best position to judge, for example, whether a single
language would be feasible and acceptable or, if more
Ihan one language need be used, which languages they
should be. An agreement by the parties would have the
,dvantage of providing certainty on that point from Ihe
>lart. It would also assisl in selecling suitable arbitrators
"nd save the arbitralors, upon Iheir appointment, from
having to make a procedural decision, which in praclice
:>ften turns out to be a rather delicate one.

StaU'mellts of claim alld defellce

( I) Within the period of time a&reed by the parties
or determined by the arhitral tribunal, the claimant
shall stale the facts supporting his claim, the points
at issue and the relief or remedy sought, and the
respondent shall state his defence in respect of these
particulars. The parties may annex to their statements
all documents they consider to be relevant or may
add a reference to the documents or other evidence
they will submit.
(2) Unless otherwise agreed by the parties, either
party may amend or supplement his claim or defence
during the course of the arbiual proceedings, unless
the arbitral tribunal considers it inappropriate to
allow such amendment having regard to the delay in
making it or prejudice to the other party or any other
circumstances.

3. Where the parties have not settled the language
:juestion, the arbitral tribunal will make that determination in accordance with paragraph (I). In doing so,
il will lake into account the factors mentioned above
,od the language capabilities of the arbitrators themselves. Above all, it must comply with the fundamental
principles laid down in article 19 (3).

Reference..
AlCN.9/233, paras. 24-26
AlCN.91245, paras. 29-30,33
AICN.9/246, paras. 71-73

i. However, it is submitted, these principles do not
;-aecessarily mean that the language of each party must
->c adopted as a language "to be used in the arbitral
:>roceedings". For instance, where parties have used
:>nly one language in their business dealings, in parti~ular in their contract and their correspondence, a
:iecision by the arbitral tribunal to conduct the pro~eedings in this language would not per se conflict with
.he principle of equal treatment of the parties or
jeprive that party whose language is not adopted of
laving a full opportunity of presenting his case. That
-,arty may, in fact, use his language in any hearing or
:>ther meeting but he must arrange, or at least pay, for
:he interpretation into the language of the proceedings.
this example may show, the determination of the
anguage or languages to be used is, to a certain degree,
I decision on costs. To use the opposite example, in the
~aSe of proceedings with two languages, any cost for
nterpretation or translation between Ihe two languages
",ould form part of the overall costs of the arbitration
md as such be borne in principle bY'the unsuccessful
)arty (cf., e.g. article 40 (I) of the UNCITRAL
'\rbitration Rules).

Commentary
Essentia/ contents of statement of claim or defence,
paragraph ( /)

I. Paragraph (I) deals with the preparation of the case
in writing. The first sentence sets forth those elements
of the initial pleadings which are essential for defining
the dispute on which the arbitral tribunal is to give a
decision. It is Ihen up to Ihe arbitral Iribunalto require
further statements or explanations, under its general
power of article 19 (2). The required contents of the
initial statement of claim and of the respondent's reply
may be regarded as so basic and necessary as to
conform with all established arbitration systems and
rules. It is in this spirit Ihat the provision does not go
into particulars such as to whom the statements must
be addressed."

"'5

2. Nevertheless, it is submitted that the prOVISIon
should be non-mandatory, at least as regards its details.
For example, arbitration rules may describe these
essential contents in slightly different form or may
require their inclusion already in the initial request for
arbitration, in which case the reference in paragraph (I)
to the period of time would be obsolete.

i. Article 22 indicates the scope of the determination
If the language or languages by listing those items
.vhich must be in such language, Le. any written
Utement by a party, any hearing and any award,
lecision or other communication by the arbitral tribunal.
fet, the parties or the arbitrators may determine the
cope differently. As regards documentary evidence,
.aragraph (2) leaves it to the arbitral tribunal to decide
vhether and to what extent translation into the
'tnguage of the proceedings is required. This discretion
J appropriate in view of the fact that such documents
ny be voluminous and only in part truly relevant to
he dispute.

3. The second sentence of paragraph (I) leaves it to
each party, and his procedural strategy, whether to
submit all relevant documents or at least refer to the
documents or other evidence at this stage. While these
documents or listing of evidence are, thus, not part of
the essential contents of the initial pleadings, the parties
are not fully at liberty to select the point of time for
revealing or submitting the documents or other evidence
"Article 24 ,4) ensure, Ihl. any stalemenl tubmitCtd 10 the .rbitr..

• •

tribunal would be c:ommunJC.Iaed 10 fhe GIber potn,..
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ua
Ihey inl~nd to rely on. Unlc., .pe.:ific provi,ion i. mllde
in the arbilration aar«ment, the arbitral tribunal may,
in its aeneral disc;retion under article 19 (2), require a
party to submit a summary of the documents and other
evid~nce which that party intends to present in support
of hi. daim or defence and, as is clear from article 2S (c),
require a party to produce documents, exhibits or other
evidence within a certain period of time.

listed in paraaraph (2). The second, and more funda
menIal, issue covered by analogy is whelher th·
respondenl is allowed 10 "amend or supplemenl" hi
slatement of defence by bringing at a later stale
counter-claim or a claim for the purpose of a sel-ofT. I'
may be nOled that in bolh cases the above restriclion to
the scope of Ihe arbilralion agreement applies.

• •

Am",dillg 0' sIIppl,m'IIling Ih, dlllm 0' d,j,nu.
plI'lII,ap" (1)

Article 24.

H~II'inglllnd

w,ll"n proc"dings

4. Paraaraph (2) leaves it to the discretion of the
arbitral tribunal to determine, on the basis of certain
criteria, whether a party may amend or supplement his
"atement of claim or defence. One major criterion
would be the extent and the reason for the delay in
makina the amendment (or supplement"). Another
criterion would be prejudice to the other party, i.e.
procedural prejudice (such as upsetlina the normal
course of the proceedin.. or unduly delayina the final
settlement of the dispute as defined in the initial
pleadin.. ). Yet, since there may be furlher reasons
which would make il inappropriale to allow any laler
amendmenl, Ihe .rbitrallribunal may, under paraaraph
(2), lake inlo a"ounl "any olher circumslances".

(I) Subjecl to any conlrary aar«ment by Ih
parties, the arbitral tribunal shall decide whelher Ibold oral hearin.. or whether the proceedin.. shal
be conducted on the basis of documents and othe
materials.

S.

All stalements, documents or other informalioo
supplied to the arbitraltribunal by one party shall h
communicated 10 Ihe olher parly. Also any exper
report or other document, on which the arbilr~
tribunal may rely in makina its decision, shall h
communicated to the parties.

NOlwilhstandinglhe provisions of paraaraph (I
of this article, if a party so requests, the arbitrr
tribunal may, at any appropriate stage of Ih
proc«dinas, hold hearings for Ihe presenlation 0
evidence or for oral .raumenl.
(2)

The parties shall be given sufficient advanc
nOlice of any hearing and of any meeling of th
arbilral tribunal fpr inspection purposes.

(3)

(4)

However, there is one importanl poinl in respect of
which Ihe arbitral tribunal has no discretion at all: The
amendmenl or supplement must not exceed Ihe scope of
the arbieration aar«ment. This restriclion, while nol
expressed in the article, seems self-evident in view of Ihe
fact that the jurisdiction of the arbitral tribunal is based
on, and aiven within the limits of, that aareement.

R~f"~ne~s

6. Paraaraph (2), as ,tated therein, is non-mandatory.
The parties may,thus, deroaate thererrom and provide,
for example, that amendments arc aenerally prohibited
or that they are allowed as a matler of riaht or that they
arc subject to specified limits.

A/CN.91216, para. S7
A/CN.91232, paras. 107-111, 113
AlCN.9/24S, paras. 80-83
AlCN.91246, paras. 74-80

A/lQ10fDIIS IIppllcllllon /0 cOlln",-clllim and "'-0//

Commenta,y
7. As noted earlier," the Model Law no lonaer
rcfers exprc5Sly to counter-claims, but any provision
teferrina 10 Ihe claim would apply, mllllllis mll/alldis, to
a counler-claim. Thul, paraaraph (I) would provide, by
analoay, thal Ihe respondent shall Slate the facts
supportina his counler-claim, Ihe poinls al issue and the
rclief or remedy souahl, and thal he may annex all
documents he considers 10 be relevant or may add a
reference to the documents or olher evidence he will
lubmil in support of his counter-claim. le is submilled
Ihal the same would apply 10 a claim relied on by Ihe
respondenl for Ihe purpose of a sel-ofT.

P,ocudings with 0' withoul 0'111 hearing. pllrllgrllpli
(I) alld (})
J. Paragraphs (I) and (2) deal with the importar
procedural queslion whether there will be any 0([
hearina or whether, as is less common, the arbitn
proceedings will be conducled exclusively on the ba';'
of documents and olher malerials (i.e. as "wrilte
proceedinas"). Under paragraph (I),lhearbitral tribunr
shall decide Ihal quesclon," subject to any conlrar
agreement by the parties and subject 10 par.araph (2
which should, Ihus, be commenled upon together wit
paragraph (I). In order to facilitale understanding Ih
inler-play of Ihese two paraaraphs, it seems advisable I
dislinauish thl« silualions.

8. As reprds paraaraph (2), Ihe analogy takes two
forms. The first is a true analogy wilh the claim, thal is,
the respondent may amend or supplement his counterclaim unlc$I the arbitral tribunal considers it inappropriate to allow such amendment for any of the reasons

"As. p,aaical maner. "decision" does not mean Ihal (be .rbitr
.ribUMf would have to r~ndcr I udecree" on .his que'lion at an ear
".,e with bind,n, effK1 for the whole pro«edinls. What i. meant
• continuina discretion 10 dctermine in 'be blhl of the: dcvclopme~
of the .... whe....r on oral ....riot is _
or ot ....t clnirablc.

~he

wotd " .....ndment.. wo. intended by the droftina ,roup to
""'........pple_.... .

"'e_ ......."

'0 onido 16. pari. '. ond (ootnote )4.
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of a party. ,. The .... rmula "(lr;d argument" i~ inlended
to cover arguments not only on Ihe substance of the
dispute but also on procedural issues."

2. The first situation is that the parties have agreed
that there shall be an opportunity for oral argument or
hearings for the presentation of evidence, either upon
request of a party or even without any such specific
request. III such case, which is probably not very
common, the arbitral tribunal would have to comply
with that agreement, although a literal interpretation of
the words "notwithstanding the provisions of paraIraph (I)" could lead to the conclusion that even in
such case the arbitral tribunal would have discretion as
to whether to follow any later request of a party.

Sufficienl ad.anu noliu. pa,agraph (3)
Paragraph (3) implements in a certain respect the
principles of article 19 (3) by providing that Ihe parties
shall be notified sufficiently in advance of any hearing
and of any meeting of the arbitral tribunal for tbe
purpose of inspecting goods, other property, or documents. The required notification is fundamenlal in that
it enables the parties to participate effectively in the
proceedings and to prepare and present their case. It is
also fundamental in that it is a condition, based on the
principle of fairness, for continuing Ihe proceedinas in
the case of defaull of a party under article 2S (c).
6.

3. The second situation is that the parlies have agreed
on wrillen proceedinls. In such case, which is probably
even less common than the first one, the arbitral
tribunal would have to comply with the wish of the
parties (paragraph (I». However, if a party later
requests a hearing, paragraph (2) empowers the arbitral
tribunal to disregard the original agreement of the
parties and, in exercising its discretion, to hold a
hearinl at an appropriate stage of the proceedings"
The underlying philosophy is that the right of a parry to
request a hearing is of such imporlance, as emphasized
by article 19 (3), that the parties should not be allowed
10 exclude il by agreement. while, on the other hand, it
is desirable to envisage a certain control by the arbitral
tribunal in order 10 avoid its abuse for purposes of
delaying or obstructing the proceedings.

7. Since the provision expresses merely a principle as
an essential requirement, it does not deal with specifics
such as who is in fact to notify the parlies (e.l. arbitral
tribunal, presiding arbitrator, secretary, or arbitral
inslitution). It also refrains from sellinl a fixed period
of time, in view of the great variety of circumslances.
While, thus, a period of time may be agreed upon by
Ihe parties, including any reference to arbitration rules,
such agreement (under article 19 (I» might not be
effective for the reason that it does not provide for
"sufficient" advance notice.
Forwarding 0/ communicalions, pa,ag,aph (4)

4. The third situation is that the parties have not
made any stipulation on the mode of the proceedings.
In such case, which appears to be the most common of
all three situations. the arbitral Iribunal would have
discretion under paragraph (I) to decide whether to
hold an oral hearing. According 10 paragraph (2). it
would retain Ihis discretion even if a party requests an
oral hearing. It is submitted that Ihis laller rule, which
appears to be the result of a legislative oversight."
should he reconsidered since it may be regarded as not
being consistenl with article 19 (3). Under Ihe presenl
text, a party would have the fundamental right 10
present his views or evidence in an oral hearing,
unrestricted by any discretion of the arbitral tribunal,
only if so provided in the agreement of the parties,
which, as mentioned above, is rarely the case and
should not be made a necessity by the Model Law.

Paragraph (4) also implements in a certain respect
the principles of article 19 (3) by providing that each
parly shall receive a copy of any communication by tbe
other party to the arbitral tribunal. and of any expert
report or other document on which the arbitraltribunal
may rely in making its decision. It is submilled thal
"other document" means any wrillen material of
similar, i.e. evidentiary, nature (e.g. weather report or
exchange rate listing of a given day).
8.

9. Paragraph (4) is based upon the essenlial principle
Ihat both parties should have full and equal access 10
information. It does not regulate specifics, such as wbo
is in fact 10 communicale any statement, report,
document or other information to the party who needs
to be informed. It is submitted, however, that in the
instances covered by the first sentence of paragraph (4)
the arbitral tribunal (or an administering institution) is
under a duty either to ensure thal a parly sends a copy
to the olher party or itself to communicate the
statement or document of one party to the other party.

S. As regards the particulars of paragraph (2), it may
be noled that the wording "hearings for Ihe presentation of evidence or for oral argument" is intentionally
adopted in such general form. The formula "presentalion of evidence" is intended to cover all possible
types of evidence recognized in various legal systems
and potentially ad milled under article.J,9 (I) or (2), e.g.
evidence by witness, expert witness, cross-examination
of any such witness, testimony and cross-examination

•
Article 25.

De/aull 0/ a party

Unless otherwise agreed by the parties, if, without
showing sufficient cause,

UThe tut set (orah in the InReX of A/CN.9/246 speaks of "any"
appropriate slale. flowner. II is clear rrom para. 7S of that report.
this iSIIYJlUlraphic.' error; it 'hould read "an" appropriate !il....
ulI appears (ram the report of the seventh session of the Work in,
Oroup (A/CN.9/246, p.ras. 77·78) thallhe discussion focused nn the
)eCond si'Y'lion and that the view prevailin, there, which was to
1110w • ceflain control by the .rbier•• tribun.l, W'I inadvertently
nleoded 10 cover the third situation.

(a) the claimant fails to communicate his statement of claim in accordance with article 23 (I), the
arbitral proceedings shall be terminated;
,. As re,.rds tM hearin, and intcrrQJalion 01 an elpen appointed
by the .rbitral tribunal, see anicle 26 (2).

"AlCN.91245. pari.
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u.

, ...... " ... u....."--c...........

(b) lbe respondent fail. to communicate his statement of defence in accordance with anicle 23 (I) •.the
arbinal tribunal shall continue the procecdinp
wilhoul Ireatin, .uch failure as an admiuion of the
claimant's alleptions;
(1') any pany rails to appear at a hearin, or to
produce documentary evidence. tbe arbitral tribunal
may conlinue tbe proceedinas and make the award
on lbe evidence before it.

11

IT..........." " V_XVI

would have no discrClion as to how to assess Ihe failure
and would be bound 10 lreal il as a rull denial of Ihe
claim and all supportin. faCIl.
5. AI reprds lbe failure of a party 10 appear
at a ~rin, or to produce documentary evidence,
article 25 (c) empowers the arbitrallribunal10 conlinue
the proceedinas and make .tbe award on Ihe evidence
before il. In praclicallCrms, this includes the power not
to admit or 10 disreprd any documentary evidence
presented by thal party .rler the specified lime-limil for
producins such evidence. Moreover. the arbitral tribunal
is not precluded from drawina inferences from a party's
failure 10 produce any evidence as requested. Allhouah
the provision does nOl ilself say so. "failure 10 appear
al a hearins" presupposes Ihal Ihe parly was aiven
sufficienl advance nolice (article 24 (3» and "failure 10
produce documenlary evidence" presupposes lbat lbe
parly was rcquesled to do 10 wilhin a specified period
of lime which was reasonable in accordance wilh Ihe
fundamenlal principles of article 19 (3).

R,/,,,,,,",,
AlCN.91216. para. 71
AlCN.9/232. paras. 124-131
AlCN.9124S. para. 86
AlCN.91246. paras. al ....

Comm''''lIry
I. Article 25 deals with those cases where a pany. in
particular lbe respondent. fails to play his pan in the
procecdinp in diareprd of his earlier commitment to
arbilration. The provision. which is non-mandatory.
lays down Ihe consequences of such failure and thereby
ensures the effectiveness or the parties' aareement.

• • •
Anicle 26. EX/UrI IIpptlillted by IIrbit,a' tribu"a'
(I) Unleu olberwise aareed by the parties. the
arbitrallribunal
(a) may appoinl onc or more experts 10 reporl to
it on specific issues 10 be determined by the arbitral
tribunal;
(b) may require a party 10 give Ihe expert any
relevant information or 10 produce. or 10 provide
access 10. any relevanl documenls. Soads or olher
properlY ror his inspection.

2. '\fIicle 2S would especially conlribute to the desired
harmonization of national arbitration laws in view of
the fact thal some exi.tina laws do nOI live effecl to ex
ptI'" awards. or course. not only these States would be
opposed to recolnizin, such an award if they were not
convinced that fundamental requirements of fairness
had been mel. The Model Law. therefore. adopts as
procedural safe,uards the requirement. that the
defauhin, party had been requelled or notified
sufficienlly in advance and Ihat he defaulted without
.howin, sufficient cause therdor.

(2) Unless olherwise aareed by Ihe parties. if a
parly 10 requests or if lhe arbilral lribunal considers
it necessary. Ihe expert shall. arler delivery of his
wrilten or oral repon. parlicipale in a hearina where
Ihe parties have Ihe opportunily 10 inlCrrogate him
and 10 presenl experl wilncsses in order to leslify on
the poinll al issue.

3. These procedural sareauards are of particular
importance in the cases deah wilh in article 25 (b) and
(e) where the arbilrallribunal is empowered to continue
the arbi"al proceedinp and make an award. However.
for the sake of completeness. article 25 also covers the
case where a party initiates arbitral proceedinp but
.hen fail. to communicate his Slalement of claim
(article 25 (11»; in .uch case. lhe arbilral proceedinp
,hall be lerminated.

R,/erellces
A/CN.9/216. paras. 63-64
AlCN.9/232. paras. 105. 114-lIa
AlCN.9/245. paras. 80-81.84-85
AlCN.9/246. paras. a5-89

4. A, reprda lhe failure of tile respondenl 10 communicate his .lItement of defence. article 25 (b) ensures
that lhe arbitralion cannot be frullrated by such failure.
It obliaes tbe arbitraltribunal to continue the proceedinas "without treatin, such failure as an admission
of tbe claimant'. allcplions". This rule concernin, the
_ment of the respondent', failure seems useful in
view or tbe fact that under many national IaWl on civil
procedure defaull of the defendant in coun procecdin..
i. tre.led ., .n adminion of the claimant'. aUcplion•.
However. Ihit does not mean lhat the arbillal Iribunal

I. Anicle 26 deals wilh experts appoinled by the
arbitral lribunal; il does nol deal with expert wil_
which a parly may present. Paraaraph (I) sranls Ihe
arbitral lribunal an implied power. i.e. wilhout special
.uthorization by Ihe panies. to appoint one or more
expert. 10 r.porl 10 il on lpecific inu•• and 10 order I
parly 10 co-operale in a certain way wilh the eMperl.
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2. Since lhe provision is non-mandalory. Ihe parties
may uclude such power. This would mean Ihal the
arbilral tribunal would have 10 decide Ihe dispule
Wilhoul oblainina Ihe necessary expertise which il ilself
lacks. While nol everyone would like 10 aCI as
arbilralor under such condilions, the solution of para,raph (I) was adopted in recoanilion of the paramounl
nalure of party autonomy (and of Ihe underlyina
praclical considerations that the parties know best by
whal means Iheir dispule should be decided, tbat Ihey
arc the ones 10 pay for any expert, and that they are
wise enough not to put their arbitralors in a dilemma of
the IYpe described above). It is also for Ihis reason that
Ihe parlies may exclude such power al any time during
Ihe proceedings and nOl, as SU&&esled in an earlier draft
version, only before the appoinlmenl of the firsl
arbitrator. ,.
3. Article 26, like most provisions of Ihe Model Law
concernina the conduct of Ihe arbitral proceedings,
embodies a slalemenl of principle wilhoUI reaulaling all
particulars, as oflen trealed in del ail by arbilration
rules. Paragraph (2) is no exceplion since it guaranlees
a fundamenlal procedural righl, which is anolher
concrete implementation of the principles laid down in
arlicle 19 (3). The parties are given Ihe opportunity to
interrogate the experl, after he has delivered his wrillen
or oral report, and to present expert witnesses in order
to testify on Ihe points at issue. Such opportunilY may
be taken in a hearing, which the arbitral tribunal musl
hold if one party so requests or which the arbilral
tribunal may call on ils own if it considers it necessary.

...

Rt!/rrrlt("rs
AlCN.9/216, paras. 61-62
A/CN.9/233, paras. 31-37
A/CN.9124S, paras. 37-46
AlCN.91246, paras. 90-101

Commrltlary
Pllrposr 0/ provisiolt
I. Article 27 calls upon the courls 10 render assislance
in taking evidence, in parlicular by compellina appearance of a witness, produclion of a document or access
10 a properly for inspeclion. Such assistance. allhou,.,
not frequenlly soughl in praclice and at limes soughl
for dilatory purposes, is considered useful in view of the
facl that the arbitral tribunal, under lhe Model Law
and most existina laws, does nOI ilself possess powers of
compulsion."

2. Arlicle 27 has effce. beyond the realm of arbitral
procedurc in Ihal it does nOI merely cover the admissibility or mechanics of a requesl for court assistance. 11
ralher allaches 10 such a requesl Ihe expeclalion Ihat
the nalional law under cerlain circumslances provides
for assislance by courlS. Article 27 is designed 10
change, for example, a national law which envisages
court assistance only 10 other courlS bul nOI 10 arbitral
tribunals, however, wilhoul inlerferin, wilh nalional
rules on civil procedure concerning Ihe laking of
evidence and Ihe organizalion of the judicial system
including court competence.

Trrrilorial scopr 0/ provisiolt
Article 27.

COllrt auiSlalter ilt ,akiltg rvideltu

(I) In arbitral proceedinp beld in Ihi. Slale or under
this Law, Ihe arbitral tribunal or a parly with Ihe
approval of the arbitral tribunal may request from a
competent courl of this Slate assistance in taking
evidence. The request shall specify:
(a) Ihe names and addresses of Ihe parties and
the arbitrators;
(b) the general nalure of the claim and Ihe relief
sought;
(c) Ihe evidence 10 be oblained, in particular,
(i) the name and address of any person to be
heard as witness or expert witness and a
statement of Ihe subjecl-maller of the testimony required;
(ii) Ihe descriplion of any document to be produced or property 10 be inspecled.
(2) The court may, within its competence and
according 10 its rules on taking evidence, execute the
request either by taking the evidence ilself or by
ordering that the evidence be provided directly to the
arbitraltribunal.
.. A/C'N.91246, par•. H7.

3. Assistance by courts of Ihe Stale adoptina the
Model law is envisaged for arbitral proceedinp "held
in this State or under this Law" (paraaraph (I».
Conceivably, Ihis double criterion miJht be retained if
the Commission were to allow party aUlonomy in
respect of the applicable procedural law." The crilerion
"in this Slatc" would then extend 10 arbitral proceedinp
held under a law other than the Model Law, and Ihe
criterion "under Ihis Law" would extend to arbilrations
held elsewhere under Ihe law of "this Stale". It is
submilled, however, thal it would be more appropriate
to use only the general criterion which the Commission
may wish to adopl for the applicabilily of Ihe Model
Law, in which case there may not be any need for
expressing the lerrilorial scope in arlicle 27.
4. More imporlanl Ihan Ihis issue of detail is Ihe
observation thal arlicle 27 is Iimiled essentially 10
arbilralions lakin, place in "Ihis Slale"; unlike earlier
draft provisions, it envisages neilher assislance 10
foreign arbitrations nor requesls to foreign courts in
"Merely in those cases where the evidence i, in lhe poua.ion or
under .he control of I pari)" Ihe .rbitral uibunal ma,. csert. certain
inOuencc by indinlin, ill intention 10 UN the "A~tion" provided
for In .rude 25 (,0); .cc commcnl.ry It) .rticle
pari. ,.
'I ". Iv Ih~ '1U~IIIOII ur the ("rllloria_ ICUpc of application af the
Modcll.aw 10 aeueral, ~c comment.fY to .,.ide I. pari'. 4-6.
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.,1)01,.1 I",,,,ce<l;nll' hcl<l"n<lcr Ihc "" ... Icl l."w.'· Thi.

limitaliun is the resull u( a cUlllpromi,c hetween tho.c
in (avour of internalional court assislance and IhoO<!
op.,oscd 10 any provision on courl assislance."

(3) The arbinal Ifibu"," .h"U <leci<le " ut''IU'' t'1
bol/o or as amiublt' ,'omposileur only if Ihe parties
have expreSlily authorized it to do so.

Reft'rellces
R~qu~sl

for ossiSlallU. paragraph (I). alld its UUUlioll.
paragraph (2)

S. Accordin, 10 para,raph (I), assislance would be
rendered by a "competent court" which is not necessarily Ihe one desi,naled pursuanl to article 6 since ils
competence may be based, (or example, on Ihe residence
of Ihe wilness 10 be heard or Ihe local ion of Ihe
property to be inspecled. A requesl for court assistance
may be made by the arbitraltribunal or by a party with
the approval of the arbitral -tribunal. Ahhough the
obtainina of evidence may be regarded as bein, sniclly
a maller for the parties, the involvement of the arbilral
tribunal would be conducive 10 prevenlin, dilalory
tactics of a party. Para,raph (I) lisls the required
contenls of the requesl, wilhout going into funher
details o( (orm or procedure.

6. Paraaraph (2) implemenls Ihe earlier menlioncd
ue_pec,ation" of court assillance. without inlcr(crinl
wilh eSlablishcd nalional rule. on court competence
and or,anizalion (see above, para. 2). The court may.
wilhin in compelence and accordin, to ils rules on
laking evidence, execule the requesl in eilher of Ihe
(ollowin, ways: It may lake the evidence itself (e.,. hear
the wilness, oblain Ihe document or access 10 property
and, unless the arbinalors and parties are presenl,
communicale the resulls to Ihe arbinal nibunal), or it
may order lhal Ihe evidence be provided directly 10 the
arbitral tribunal, in which case the involvement of Ihe
court is limited to exerting compulsion.

•
CHAPTER VI. MAKING OF AWARD
AND TERMINATION OF PROCEEDINGS
Arlicle 2B.

Rules applicable ID subSlallce of dispule

The arbitral tribunal shall decide the dispute in
accordance with such rules of law as are chosen by
the parlies as applicable to the subslance of the
dispule. Any de.i,nalion of Ihe law or le,al system of
a ,iven Slate shall be construed, unless otherwise
expressed, as directly referrin, to the substanlive law
o( Ihal Slate and not to il5 conflict of laws rUles.

(I)

(2) Failina any desianalion by Ihe parties, Ihe
arbitral tribunal shall apply Ihe law determined by
Ihe conflict of laws rules which il considers applicable.
"AlCN.9I2H. pa ••. 36; AlCN.9/245, pa •••. 37.42"6; AlCN.9/
246. pa .... 96-91. 95-96.
-.. WI. ...... in this CORlell ,hat coun utilllnee 10 (ORip
.,bi"al tribunall or ••• ist.Me by Corei,n courts in .,kin. evidence
CCHlkf ftOt .pptoprt.lcl, IN de,1t with in a model law, lAd il .....
hunted I •• pouiblc rutur. iura of work to be dilCunect by the
Comm....on ,hat it mi,ht be dnirable to elaborate ruin on
'''tc,uttonal judICia' a'''''.DCe either in a leperate c:onvcfttion or by
................ _"........."'ion(A/CN.'~2U. pa••. 17; A/CN.91Z46.
....... 4).... ).
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AlCN.9/2J6,
AlCN.91232,
AlCN.9124S,
AlCN.91246,

paras.
paras.
paras.
paras.

84-94
\S8-J70
93-100
102-104

CDlJlmltl/lary
I. Article 28 deals with tbe queslion o( which law or
rules Ihe arbitral tribunal shall apply to the substance
of the dispute. This question, which should be distin,uished (rom the issue of the law applicable to the
arbinal procedure or the arbilration a,rcemenl, is often
dealt wilh in conventions and national laws devoled to
private internalional law or conflict of laws. However,
it is sometimes covered by national laws on arbitralion
and often by arbilralion conventions and arbilration
rules.

2. The Model Law follows Ihis laller practice with a
view to providin, guidance on this important point and
to meet the nceds of international commercial arbitration. It adopts the same policy as in respect of
procedural mallers by ,ranlin,the parties full autonomy
to determine the issue (inc:ludin,the option o( amiable
composilioll) and, (ailing agreemenl, by entruslin, Ihe
arbitral lribunal with that determination.
Parlit's' frudom ID chooslt subsla"'ive "rullts of law".
paragraph (I)

3. The provision of paragraph (I) Ihal the dispute
shall be decided in accordance with such rules of Jaw as
are chosen by the parties is remarkable in two respects.
The first one is the recognition or ,uarantee of Ihe
parties' autonomy as such, which is at present widely
but not yet uniformly accepted. Article 28 (J) could
enhance ,Iobal acceptance and help to overcome
exislinB restrictions 'such as substantial conneclion with
the country of the chosen law.
4. The second one is Ihe freedom to choose "rules of
law" and not merely a "law", which could be understood as referrin, to the le,al syslem of one particular
State only. This provides the parties with a wider range
o( oplions and allows them, for example, to designale
as applicable to their case rules of more Ihan onc leBal
system, inc:luding rules of law which have been elaboraled on the inlernalional level." Adoplion o( Ihis
(ormula, to dale only found in the 1965 WashinBlon
Convenlion (art. 42) and the recenl inlernalional
arbitralion laws of France (arl. 1496 new CPC) and
I. As • further aid in in.erprl.in, the term "rules o( law" and
definin. itl limit., it may be reported lhat some represent•• ives would
hve prderred an cvc'lI wider interpretalion or an even broader
formula 10 include, for example, acneral Ie.. l principles or case ia.
developed in arbitration a.ards but Ih•• this. in the view or the
Workin. Group, was loo (.r~rea~h;n. 10 be a«cptabJc 10 man)
S..,n ••, le... for lhe lime bei ... (AlCN.9I245.
94).

po,.,

P.... Two.
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.Me... _li.... C'OIIIWNft'iaI ...... r.....

9. Nu allempl is mild. in Ihe M,ldel Law In dellne this
Iype of .. rbilralion. which comes in various and often
vague forms. 11 is submiued. however, that Ihe parties
may in Iheir aUlhorizalion provide some cerlainly. to
Ihe exlelll desired by Ihem. eilher by referring to Ihe
kind of amiflble compo,'ilion developed in a parlicular
legal syslem or by layins down Ihe rules or guidelines
and. for example. request a fair and equitable solution
wilhin the limits of the inlernalional public poliey of
Iheir Iwo Slales.

l>jibouli (all. 11). .onslilule. 11 progressive ".p.
designed lu meel Ihe needs and inleresl' uf Illlrlics 10
international commercial Iransactions. A useful rule of
interpretalion is added for those cases where Ihe parlies
desianate Ihe law or leaal system of a particular Slate.
lHtermination of substantive law by arbitral tribunal.
paragraph (1)
S. Paraaraph (2) reflects a more cautious approach in
Ihal it does nol provide. as would be in line wilh
para8raph (I). Ihat Ihe arbilral Iribunal shall apply Ihe
rules of law it considers appropriate. Instead. it requires
Ihe arbilral tribunal to apply a conflicl of laws rule.
namely Ihal which il considers applicable, in order 10
delermine Ihe law applicable 10 Ihe subslance of Ihe
dispule.

Relevonce of urms of contracl and trade usagrs

10. Arlicle 28 does nol expressly eall upon the arbitral
Iribunal 10 decide in accordance with the terms of Ihe
contracl and 10 take inlo account the trade usages
applicable to Ihe Iransaclion. However. this does not
mean Ihal the Model law would disregard or reduce
the relevance of the contract and the Irade usages.

6. The resullina disparily may be regarded as
acceptable in view of Ihe facl Ihal paragraph (I) is
addressed 10 Ihe parties who are free 10 lake advantage
of Ihe wider scope, while paragraph (2) is addressed 10
Ihe arbilral Iribunal and applied only in Ihe case where
Ihe parlies have not made their choice. Incidentally, Ihe
parties could agree 10 widen Ihe scope of Ihe arbitral
tribunal's determinalion, jusl as Ihey are free to limil it.
for example. by excludin8 one or more specified
nalional law •. Above all, paraaraph (2) deserves 10 be
judged on its own. In Ihi. regard il seems wonh nOling
that it is in full harmony wilh Ihe 1961 Geneva
Convention (an. VII (I)) and with widely used arbiIralion rules (art. 13 (3) ICC-Rules. art. 33 (I)
UNCITRAl Arbitralion Rules), which equally recognize Ihe inleresls of Ihe parties in having some degree of
certainly as 10 which will be Ihe law delermined by Ihe
arbilrallribunal.

11. This is clear from Ihe various reasons advanced
during Ihe discussion of the Working Group against
relaining such a provision." As reaards Ihe reference to
Ihe terms of Ihe conlracl. it was slaled. for example.
Ihal such reference did nOI belona in an anicle dealina
wilh Ihe law applicable 10 Ihe substance of Ihe dispule
and was nol needed in a law on arbitralion. Ihoup
appropriale in arbitralion rules. or tbal such reference
could be misleadin8 where Ihe lerms of Ihe contraCl
were in connicl wilh mandatory provisions of law or
did not express Ihe true intenl of the parlies. As reaards
Ihe reference 10 Irade usages. the concerns relaled
primarily 10 Ihe facl Ihal Iheir legal elTecl and qualification were nol uniform in all leaal syslems. For
example. Ihey may form pari of the applicable law. in
which case Ihey were already covered by paraaraph (I)
or (2) of arlicle 28. Finally. il was difficull 10 devise
acceptable wordina. in particular. 10 decide whelher 10
adopl Ihe formula of the UNCITRAl Arbitration
Rules (art. 33 (3)) or of the 1980 Vienna Sales
Convention (an. 9).

Express authorization of "amiablr composition". paraIraph (3)

7. Arbilralion rules often provide that parties may
authorize the arbitral tribunal 10 decide as amiable
compositeur provided, however, lhat such arbilralion is
permilled by Ihe law applicable 10 Ihe arbiual procedure. Article 28 (3) granlS this permission and. thus.
aives elTeel 10 an express authorizalion by the parties
lhat the arbiual Iribunal shall deeide rx aequo et bono.
as this arbitration i. labelled in some leaal systems. or.
as labelled in others. as amiflble composit"ur.

• •
Article 29.

Decision-mflkinl by plInel of arbitrfltOFS

In arbitral proc:eedings with more than one acbiIralor. any decision of Ihe arbi"al tribunal shan be
made. unless olherwise agreed by the parties. by •
majorilY of all ils members. However. Ihe panies or
the arbitral tribunal may aUlhorize a presidina
arbitrator to decide queslions of procedure.

S. AllhoU8h this Iype of arbitration is not known in
all leaal SYSlems. ils inclusion in Ihe Model law seems
appropriale for the followina reasons. la is sound policy
10 accommodale fealures and praclices of arbilralion
even if familiar only to certain leaal syslems. This is
reasonable nol merely because il would be cOnlrary 10
lbe purpose of the Model law 10 disrc8ard or even
prevenl eslablished praclices but because it is in
harmony wilh the principle of rcducina Ihe importance
of the place of arbitration by recognizing types of
arbitration nOI normally used or known at Ihal place.
Finally. such reeoanition does not entail a risk for any
unwary party unfamiliar with this type of arbitralion
since an express aUlhorization by Ihe pardes is required.

RI.'/erencr.,

AlCN.91216. paras.
A/CN.91232. paras.
AlCN.9/24S. paras.
A/CN.9/246. paras.

76-77
136-140
101-104
105-108

Commentary

I. Article 29 deals with one important aspect of Ihe
decision-making process in Ihose common cases where
"A/CN.9124'. per•. 99, A/CN.9/232. par•. 164.

343

.N
.he arbttraltribunal consiStl of more than onc arbitrator
(in panicular: three arbttrators). While leavinl out
other aspects relatinl to the mechanics of how a
decision is arrived at. anicle 29 adopts the majorityprinciple for any award or GIber decision or the arbitral
tribunal. with a possible exception for questions or
procedure. which. for the sake of expediency and
efficiency. the parties or the arbitral tribunal may
authorize a presidinl arbitrator to decide.

view that there arc fewer dan.,.. or injustice by
requirinl the request of both panics instead of only
one. who. however. may have a particullr interest. since
a selllement may be ambi,uous or subjcclto conditions
which miaht not be apparent to the arbitral tribunll.
The second condition is based on the view that the
Irbitral tribunal. a1tbouah it would normally acc:cdc to
such I request. should not be compelled to do 50 in III
or IUspected fraud. illicit or
circumstanc:cs (e ... in _
Utterly unfair selllemcntlUms).

2. The majority-principle. as compared with rcquirina
unanimity. is more conducive to reachinl thenec:essary
decisions and the final settlement of the dispute. This
principle. which is also adopted for the sianatures
required on the award (arlicle 31 (I does not mean.
however. that nGl all arbitrators need lake pan in the
deliberations or at leall have the opportunity 10 do so.

3. Accordiq 10 paraaraph (2). an award on qreed
terms lhall be treated .like any other award on the
merill of the _ . not only • reprds ill form and
conten'l (article 31) but al50 illllatUl and effCCl.

».

• ••

Since article 29 il non-mandatory. the partics may
lay down dill..-ent require_nil. For caamplc. they
may authorize a presidin, arbitrator. i( no majority can
be rcached. to casl the decisive vote. or to decide as i(
he were a sole arbitrator. The parties may al50. (or
quantum decisions. provide a formula acc:ordinl to
which the decisive amount would be calculated on the
basis of the different votes of the arbitrators.

Article 31. FM'" IIIHI CM'M'. 0/ awoTd

l.

The award shall be made in writin, and .hall be
si,ned by the arbitrator or arbitrators. In arbitral
proc:ccdinJl with more than onc arbitrator. the
si,natures of the majority of all members of the
arbitral tribunal shall suffice. provided that the
reason for any omilled siaRature is stated.
(I)

(2) The award shall state the reasons upon which it is
based. unless the parties have alrced that no reasons
are to be Jiven or the award is an award on aarced
terms uncler article 30.

• • •
Anicle 30. S,,,I'_If'
If. durinl arbitral procecdinJl. the panics settle
the dispute. the arbitral tribunal shall terminate the
p,oceedinJl and. if requested by the panics and not
Objected to by the a,bit,al tribunal. record the
sellle_nt in the form of an arbitral award on aareed
terms.
(I)

The Iward shall state its date and the pla~ of
arbitration as determined in accordance with article
20 (I). The Iward shall be deemed to have been made
at that place:.
(3)

(4) After the award is made. a copy silncd by the
arbitrators in accordance with paraaraph (I) of this
article shall be delivered to each party.

(2) An award on aareed terms shall be made in
accordance wit h the provisions of anicle 31 and shall
statc that it is an award. Such an award has the same
status and effect as any other award on the merits of
the case.

Re/"etICrI
AlCN.91216. par•.
AlCN.9I2l2. paru.
A/CN.9124S. paru.
A/CN.91246. paru.

h/",,,c,s
AlCN.91216.....as.9s-97
AlCN.9/232. par•. 171-176
AlCN.9124S. paras. 10S-107
AlCN.9/246. paras. 109-110

71-80, 100-102. 10S
141-14S. 184-186
108-116
111-112

Aword;" WT;/;If,O"'! $;,,,ed. fHUo"opll (I)

I. For the sake of certainty. the arbitral award shall
be made in writinl and .i,ncd by the arbttrator or
arbitrators. However, correspondina with the provision
on decision-makinl by a panel of arbitrators
(article 29)." the sianaturcs of the majority of all
members of the arbitral tribunal shall suffice. provided
that the reason for any omilled sianalure is stated.

I. Anicle 30 dcaIs with the fonunatclY not infrequent
that the panies themselves sellle the dispute
_
durin•• and often induced by. the arbttral procecdinJl.
In order to make the selllement ..reement enforceable.
it il ncc:cssary. under nearly all leplsystems. to record
it in the form or an arbttral award.

"The Co_mitJion ",.y with to COIII.r the approprialcneu 0(
ell.blilhin. full conupo"'''" with article 29. by alilRin, tM
li.nature requirement 10 any
,..'Clft oaM' Ihln decision by
majorit, CIft comnwR,ary 10 anicW 29, par•. l).

2. The arbitral tribunal shall issue such an award on
_,reed terms. if requested by the parties and not
objected to by it. The first condition is based on the

.,reed .
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necessary condition for obtaining recognition or enforcement under article 3S (2). The Model Law does not
require any other administrative act sucb as filina.
repsrration or deposit of the award.

This proviso is cenainly appropriate for those cases
where, after the award has been finalized, an arbitrator
dies or becomes physically unable to sign or cannot in
facl be reached anymore. Where, however, an arbitrator
refuses to sign, the proviso may be open to objection by
those who arc strictly against revealing whether an
award was made unanimously or whether an arbitrator
dissented. On the other hand, there arc those Who,
based on their legal systems and practice, even want a
provision in the Model Law entitling the dissenting
arbitrator to state his opinion. The Commission might
wish 10 consider whelher the requirement of stating the
reason for the omilled signature should be maintained
in the proviso and whether the Model Law should take
a stand on the separate issue of dissenting opinions, i.e.
either generally allow or generally prohibit their
issuance. At present, it is submitted, this question falls
under article 19 (I) or (2) as a maller of the conduct of
the proceedings.
2,

• •
Article 32.

The arbitral proceedings are terminated by the
final award or by agreement of the parties or by an
order of the .. rbitral tribunal in accordance with
paragrapb (2) of this article.

(I)

(2) The arbitral tribunal
(a) shall issue an order for the termination of the
arbitral proceedings when ·tbe claimant withdraws his
claim, unless the respondent objects thereto and the
arbitral tribunal recognizes a. legitimate intercst on
his pari in obtaining a lioalsettlement of thedisputc;
(h) may issue an order of termination when the
continuation of the proceedings for any otber reason
becomes unnecessary or inappropriate.

Statrmmt of r~aSOIU, paragraph (2)

3. The practice of stating the 'reasons upon which the
award is based is more common in certain legal systems
than in others and it varies from onc type or system of
arbitration to another. Paragraph (2) adopts a solution
which accommodates such variety by requiring that the
reasons be stated but allowing parties to waive that
requirement. An agreement that no reasons are to be
pven would normally be made expressly, including
reference to arbitration rules containing such waiver,
but may also be implied, for example, in the submitting
of a dispute to an established arbitration system which
is known not to contemplate the giving of reasons. The
same would apply to an intermediate Solulion, practised
in certain systems, such as to state the reasons in a
separate and confidential docllment.

(3) The mandate of the arbitral tribunal terminates
with the termination of the arbitral proccedinp,
subject to the provisions of articles 33 and 34 (4).
References

AlCN.91232, paras. 132-I3S
A/CN.9124S, paras. 47-53, 117-119
AlCN.91246, paras. 113-116
Commenlary
I. Article 32, which deals with the termination of the
arbitral proceedings, serves three purposes. The lint
one is to provide guidance in this last, but not
unimportant, phase of the proceedings. A good example
is paragraph (2) (a), which makes it clear that withdrawal of the claim does not ipso faCIO lead to
termination of the proceedings.

Datr and place of award. paragraph (3)

4. The date and the place at which the award is made
are of considerable importance in various respects, in
particular, as far as procedural consequences are
concerned, in the context of recognition and enforcement
and any possible recourse against the award. Paragraph
(3), therefore, provides that the award shall state its
date and the place of arbitration, which shall be deemed
to be the place of the award.

2. The second purpose is to regulate the consequential
termination of the mandate of the arbitral tribunal and
its exceptions (paragraph (3». A 100d example is Ihat
the arbitrators would become funcllIS officio by making
an award only if that is "the linal award", i.e. the onc
which constitutes or completes the disposition of all
claims submitted to arbitration. The third purpose is to
provide certainty as to the point of time of the
termination of the proceedings. This may be relevant
for mallers UlIrelated to the arbitration itself, for
example, the continuation of the running of a limitation
period or the possibility of institlltin, coun proceedin".

S. This presumption, which s.hould be regarded as
irrebuttable," is based on the principle that the award
shall be made at the place of arbitration determined in
accordance with article 20 (I). It also recognizes that the
making of the award is a legal act which in practice is
not necessarily one factual act blit, for example, done in
deliberations at various places, by telephone or correspondence.
D,!1iv~ry

termination of procudings

of award, paragraph (4)

• • •

6. Paragraph (4) provides that a signed copy of the
award be delivered to each pany. Receipt of this copy is
relevant, for example, as "receipt of the award" for the
purposea of articles 33 (I), (3) and 34 (3) and as a

Article 33.

Corrution and ;nterprttation af awards
and additional awartb

Within thirty days of receipt of the award, unlesS
another period of time has been aarted upon by the

(I)

NAlCN.9f24S. par•. liS.
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2. The period of lime durinll which a parey may requesl
any such measure is Ihirly day. of receipt of lhe award.
The same period of time. calculated from Ihe receipt of
lhe request, is accorded to the arbitral tribunal for makinl
lhe correction or livinlthe interpretation. while a timelimit of .ixty days i. ICI for Ihe usually more difficult and
lime-c!lRSuminll task of makinll an additional award.
However, Ihere are circumslances in which Ihe arbitral
tribunal would be unable, for load reasons, to comply
with thelC lime-limits. for example,lhe preparalion of an
inlerprelalion may require consullalions between lhe
arbitralors. the makinl of an addilional award may
require hearinp or lakinl of evidence, and in any calC
initially sufficienl lime musl be liven 10 Ihe !lther party
for replying to Ihe request. The arbitral Iribunal may,
Iherefore, nlend the lime-limils, ir necessary.

panic•• a parly. wilb nOlice to Ibe otber party. may
requesl tbe arbilralcribunal:
(a) 10 correct in tbe award Ally errors in computalion. any clerical or typolrapbical errors or any
err,on of aimilar nalure;
(b) to live an inlerpretation of a specific point or
part of tbe award.
Tbe arbitraltribunal.ball make lbe correction or live
lbe inlerpretation within thirty days of receiPI of the
requcst. Tbc interpretation sball form part of the
award.
(2) Tbc arbitral tribunal may correct any error ofthe
Iype referred to in paralraph (I)(a) ofthis article on ils
own initialive within tbirty days of Ihe date of Ihe
award.

• • •

(3) Unleu otherwise alreed by Ihe parlies. a party.
wilh nolice to Ihe olber party. may request. wilhin
thirty day. of receipt of lbe award.lhe arbilraltribunal
10 make an addilional award as to claims presenled in
Ihe arbitral proceedinp but omitted from tbe award.
The arbitrallribunal shall make lhe additional award
wilhin sixlY days. if it considers Ihe request to be
jU5lified.

CHAPTER VII.
Article 34.

RECOURSE AGAINST AWARD

Applica/ioll fo, I~I/illg lISid~ as
agaills, tUbi"al award

exd/Ui~

'~cOfl'se

(I) Recourse 10 a court allainSl an arbitral award
made [in Ihe lerrilory of Ihis Stale) [under this Law)
may be made only by an applicalion for sellinl aside
in accordance wilh parallraphs (2) and (3) of Ihis
arlicle.

(4) The arbilrallribunal may eXlend. if necessary.lhe
period of lime wilhin which il shall make a correclion.
inlerprelation or an addilional award under parallraph
(I) or (3) of Ihis article.

(2) An arbilral award may be sel aside by the Courl
specified in arlicle 6 only if:
(a) Ihe party making Ihe application rurnishes
prooflhat:
(i) Ihe parties to Ihe arbilration alreemenl
referred 10 in article 7 were, under Ihe law
applicable 10 Ihem, under some incapacily. or
Ihe said allreemenl is not valid under the law to
which the parties have subjected il or, railinll
any indicalion thereon, under the law of this
Stale; or
(ii) Ihe party making the application was not
given proper no lice of the appointmenl of the
arbitrator(s) or of the arbitral proccedinp or
was otherwise unable to presenl his case; or
(iii) the award deals with a dispule not contemplaled by or not railing within Ihe lerms of Ihe
submission to arbitration. or contains decisions
on matters beyond Ihe scope of Ihe submission
10 arbitralion. provided Ihal, if Ihe decisions
on matters submilled 10 arbitration can be
separaled from those nOI so submiued. only
thal part oflhe award which contains decisions
on matters nol submitted 10 arbitralion may be
set aside; or
(iv) Ihe composition of the arbitral tribunal or Ihe
arbitral procedure was not in accordance wilh
the agreemenl of th~ parties, unless such
allreemenl was in connicl wilh a provision of
this Law rrom which Ihe parties cannot
derogale, or. failing such allreemenl, was not
in accordance wilh Ihis lAw; or

The provisions of article 31 shall apply 10 a
correction or inlerprelation of Ihe award or to an
addilional award.

(S)

R~f"~"us

A/CN.9/216. para. 98
A/CN.91232. paras. 177-183
AlCN.9124S. paras. 120-123
A/CN.91246. paras. 117-12S

Co,","~n/a,y

I. Article 11 extends the mandate of the arbitral
tribunal beyond the makinl of the award for certain
measures of clarification and rectification. which may
belp 10 prevent continuinl disputes or even settinll aside
proceedinp. The first possible measure is to correct any
error in compulation or any c:lerical. Iypolraphical or
similar error. either upon requesl by a party or on ils own
initiative. The second possible measure is 10 live an
inle~prelalion of a specific poinl or parI of Ihe award. as
.peclfied by a party. and to add Ihis inlerpretation to the
award.· The Ihird possible measure is 10 make an
additional award as 10 any claim presented in Ihe arbilral
proceedinp bUI omitted from Ihe award (e. 11. claimed
inlerell wa. erroneously nOI awarded). If the arbitral
Iribunal considers Ihe requesl. nOI nece55arily Ihe omilled
claim. 10 be justified. il sball make an addilional award.
irre.pective of whelher any furlher hearinll or lakinll of
evidence is required for lbat purpose.
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remi.sion 10 Ihe .. rbitral Iribunal under article 14 (4).
which is envisa.ed as a possible response by a court 10
an applicalion for seuing aside Ihe award. Finally,
arlicle 34 (I) would nol exclude recourse 10 a second
arbilral Iribunal. where such appeal within Ihe arbiIralion syslem is envisaged (as, e.... in certain commodily Irades).

Ihe CUllrl finds Ihlll:
Ihe subjecl-maner of Ihe dispule is nOI capable
of selllemenl by arbinalion under Ihe law of
Ihis State; or
(ii) Ihe award or any decision conlained Iherein is in
connict with the public policy of this Slale.

(b)

(i)

(3) An applicalion fur selling aside may nOI be
made afler Ihree monlhs have elapsed from Ihe dale on
which the party makin. that applicalion had received
Ihe award or. if a request had been made under article
33, from the date on which that request had been
disposed of by Ihe arbitral tribunal.

3. Article 34 provides recourse againsl an "arbinal
award" withoul specifyina which kinds of decision
would be subject 10 such recourse. The Workina Group
was agreed Ihal il was desirable for lbe Model La~. 10
define Ihe lerm "award" and nOled that such definttton
had imporeaRl implicalions for a number of provisions
of Ihe Model Law. especially artides 34 and 16. Afler
commencing consideralion of .. proposed definilion, the
Working Group decided, for lack of lime, nOI to
indude a definilion in Ihe Model Law 10 be adopled by
il and 10 invite Ihe Commission 10 consider Ihe
mauer."

(4) The Court. when asked 10 set aside an award. may.
where appropriale and so requesled by a party.
suspend Ihe selling aside proceedings for a period of
lime delermined by it in order 10 give Ihe arbilral
tribunal an opporlunily 10 resume Ihe .rbilral
proceedings or 10 lake such olher lIcli"n as in Ihe
arbilnd tribunal's opini"n will eliminate the 81U"'''''
for selling aside.

4. Anolher maller 10 be considered by Ihe Commission is Ihe queslion of Ihe territorial scope of applicalion. Ihe pending nalure of which is dear from t~e
alternalive wordings placed between square brackets ID
paragraph (I). It is submilled Ihal the lerrilorial scope
of article 34 should be Ihe same as Ihe one of the Model
Law in general. whichever may be Ihe crilerion adopled
by Ihe Commission."

Ref"encts
A/CN.91232. paras. 14-22
A/CN.91233. paras. 178-195
A/CN.91245. paras. 146-155

A/CN.9/246. paras. 126-139

Reosofls for selling oside ,Ire oward. porag,oplr (2)

5. Paragraph (2) lisls Ihe various grounds on which an
award may be sel aside. This lisling is exhauslive. as
expressed by Ihe word "only" and reinforced by Ihe
characler of Ihe Model Law as lex spet'ialis."

Commenlo'y
Sole oc/ion fOT ollocking owo,d. po,og,oplr (J)

I. Exisling national laws provide a variety of aClions
or remedies available 10 a parly for allacking the
award. Oflen equaling arbilral awards wilh local courl
decisions. Ihey sel varied and sometimes exlremely long
periods of lime and sel forlh varied .nd .omelimes long
lisls of grounds on which Ihe award may be IIlIacked.
Arlicle 34 is designed 10 ameliorate this situation by
providing only one means of recourse (paragraph (I
available during a fairly shorl period of lime (paragraph (3» and for a ralher limited number of reasons
(paragraph (2». It does nol, beyond thaI, regulale the
procedure. neither the imporlanl queslion whelher a
decision by Ihe Courl of arlicle 6 may be appealed
before another court nor any question as 10 Ihe conduct
of the selling aside proceedings ilself.

6. Paragraph (2) sets forth essentially Ihe same reasons
as Ihose on which recognilion or enforcemenl may be
refused under article 36 (I )(or arlicle V of Ihe 19S8 New
York Convenlion, on which il is closely modelled). heven
uses. with few exceptions, Ihe same wordin,. for Ihe sake
of harmony in Ihe inlerprelalion.

»,

7. The lisl of reasons presenled in paraaraph (2) il based
on IWO differenl policy consideralions. which, however.
converge in Iheir resuh. First. after an eXlensive seleclion
process, which included a considerable number of other
grounds sUllesled for inclusion in Ihe lisl.the reasons sel
forth in paraaraph (2). and only Ihese. were regarded as
appropriale in Ihe conlext of selling aside of awards in
inlernalional commercial arbination.

2. The applicalion for selling aside conslilules the
exclusive recourse 10 a court againsl Ihe award in Ihe
sense thal it is the only means for aClively allacking Ihe
award. i.e. iniliatina proceedings for judicial review. A
parly retains, of course, the riaht to defend himself
apinsl Ihe award by requesling refusal of recognilion
or enforcement in proceedings initialed by Ihe olher
parly (arlicles 3S and 36). Obviously. article 34 (I) does
nOI exclude the righl of a parly 10 requesl any
correction or inlerpretalion of Ihe award or Ihe making
of an addilional award under article 33, since .uch
requeSl would be direcled 10 Ihe arbilral Iribunal and
IIOC 10 a coure; Ihe .ilualion is differenl in Ihe case of a

8. Second. conformity wilh arlicle 36 (I) is reprded as
desirable in view of Ihe policy of Ihe Model Law 10 reduce
Ihe impact of Ihe place of arbilralion. It recopizes Ihe
facllhat bolh provisions wilh Iheir differenl purposes (in
one case reasons for selling aside and in the olher case
grounds for refusina recognilion or enforcement) form
pari of the alternative defence system which provides a
"AlCN.9/246. par••. 129. 192-194.
"As to Ihis .. ner.1 que,'ion of ,he Icrril0n.11COpt oIapplicarion
of Ihe Model Law, sec commentary 10.rtide I. peru ......

"Sec commentary 10 anicle I. patu.
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pany with lhe option of a"ackina Ihe award or inyokinl
the arounds when recoanition or enforcemenl is souahl. 11
also recolnizes lhe fact that lhese provisiolll do nOI
operate in isolalion. The effect of tradilional concepU and
rules familiar and peculiar 10 lhe lepl system rulina allbe
place of arbitration i, nol limited to tbe Slate wbere tbe
arbitration taka place but exlends to many olber Slata
by virtue of article 36 (I)(II)(y)(or article V (1)(,) orlbe
L9S1 New York Conyention) in thalan award wbicb bas
been sel aside fM whateyer reuolllrecoanized by lhe
competent COUr! or applicable procedural law , would not
be rccoanized and enforced abroad.
9. Orawina lbe consequenc:a from tbis undesirable
silualion. article IX of lhe 1961 Geneva Convention cuts
off Ihis inlernalional effect in respect of all awards whicb
baye been sel aside for reasons other than tbose lisled in
article V ohbe 19S8 New York Convention. The Model
Law merely laka Ibis philosopby one step furtber by
loinl beyond tbe anale of recolnition and enforcement 10
the source and alilninl the yery rea.ons for sellina aside
witb those for r.Cu.in, reco,nition or enforcement. Thi.
.leP ha. the ulutary effect oC avoidinl ".plit" or
"relative" yalidity of international awards. i.e. awards
which are void in the counlry of oriain but valid and
enforceable abroad."
10. Since the arounds lisled in paraarapb (2) are
essentially Ibose of anicle V of Ibe 19S8 New York
Convention, they are familiar and require no detailed
Ckplanation; bowever, lhe facl thal tbey are used for
purposes of seuina aside under Ibe Model Law leads 10
some differenc:a. For example. tbe application of
subparaaraphs (11) (i) and (iv), possibly also (iii). may be
limited by vinue of an implied waiyer or submission, as
mentioned in Ihe commenlary 10 article 4 (para. 6) and
to anide 16 (paras. 8-9).
11. Subparaarapb (11) (iv) expresses lhe priorily of Ibe
mandatory provisiolll of lhe Model Law oYer any
a.,cement of the parties. wbicb is different from arlicle
36 (I) (11) (iv). at leasl ac:c:ordina to the predominant
interprelation of Ibe correspondina provision in Ibe
19S8 New York Convention (article V (I) (d). The faa
thal the composition of tbe arbitral tribunal and tbe
arbi"al procedure are. tbus. to be judaed by tbe
mandatory provisions of the Model Law entails. for
example. thal Ibis lubparalrapb (11) (iv) coven 10 a
larl~ extenl also Ihe arounds of .ubpara.,aph (11) (ii).
copied from Ibe 19'11 New York Convenlion, whicb
comprise cases of violationl of artides 19 (3) and

may reduce its impaa by protectina only its o,d" publ;c

;""',,,al;o,,"I. i.e. its public policy concernina international cases. However. tbis same reuon used for
sellina aside pins a different dimension by virtue of tbe
alobal effect of sellina aside (article 36 (I) (a) (v). or
arlicle V (1)(<,) of the 19S8 New York Convention). As
was sUllesled in tbe Workina Group. to quole now
from Ihe report of tbe seventb session (A/CN.91246,
paras. 136-137).
" ...•ucb alobal effect sbould obtain only from a
findin, lhat Ibe subjecl-matter of the dispule was not
capable. of selllemenl by arbitration under Ibe law
applicable 10 tbat issue which was nOI necessarily tbe
law of lhe Stale of Ibe settina aside proc:ecdinp. It
was. therefore, suuested to delete tbe provision of
paraarapb (2) (b) (i). The result of tbat deletion.
wbic;h received con.iderable IUpport. would be 10
limit the court control under article 34 10 those cases
wbere non-arbitrabilily of a certain subject-matter
formed part of the public policy of that Slate
(para. (2) (b) (ii» or where tbe Courl reaarded arbilrabilily a. an element of the validity of an arbilralion
alreemenl (para. (2) (a) (i», althouah some proponents of that 5u....lion souabt Ibe more farreacbina result of excludina non-arbitrabililY as a
reason for sellina aside. Anotber su",Slion was to
delele. in paraaraph (2) (b) (i), merely the reference 10
"Ibe law of Ibis State" and, thus, to leaye open Ibe
question as 10 wbieh was lhe law applicable 10
arbitrabilily. Tbe Workin, Group. in discussina
tbose sUlleslions. was a,rced that Ibe issues raised
were of areal practical importance and, in view of
their complex nature. required furtber sludy. Tbe
Workin, Group. after deliberation, decided 10 relain.
for lhe time beina,lhe proYision of paraaraph (2) (b) (i)
in its current form so as to invile Ibe Commission 10
rcconsider Ibe matter and to decide, in Ibe lipl of
comments by Governments and orpnizations, on
wbetber tbe present wordina was appropriale or
wbether tbe provision sbould be modified or deleted."
"R,,,,iss;o,," 10 ",bi,,"1 "ibullal. PII'II,'IIP" (4)
13. Paraarapb (4) enYisaael a procedure wbicb il
limilar to tbe "remission" known in moll common law
jurisdictions, Ibouab in various forms. Altboup Ibe
procedure is nol known in all lepl systems. it sbould
prove useful in tbat it enablel Ibe arbitral tribunal 10
cure a certain defect and. Ibereby. save Ihe award from
beina set aside by Ibe Court.

24 (3). (4).

14. Unlike in some common law jurisdiaiOnJ. the
procedure is not conceived as a separale remedy bUI
placed in tbe framework of sellina aside proc:cedinp.
Tbe Court. wbere appropriale and so requested by a
party. would invite the arbitral tribunal, wbose conlinuin, mandate is thereby confirmed, 10 lake appropriale measures for eliminatina a certain remediable
defect wbicb constitutes a Bround for sellina aside
under paraarapb (2). Only if sucb "remission" lurns OUI
to be fUlile at tbe end of the period of lime determined
by Ibe Court. durin, wbich rccoJnition and enforcement
may be su.pended under article 36 (2), would tbe Court

12. Yel anolher difference is less obvious since il
follows merely from Ibe different effect of sellina aside
a. compared. to refusin, reco,nition or enforcemenl.
Under lubparappb (b) 0). an award would be sel aside
~ Ibe court finds Ihat the ,ubjeel-maller of Ibe dispute
IS nOI capable of seUlemenl by arbitralion "under Ibe
law of tbi. Stale". This reason is certainly appropriale
for.refusina recoanilion or enforcement in a ,iven Slale,
whlcb often reprds it as part of its public policy and
.. A, 10 anotbor cIfecI. referred 10 U the potenlial ri'k

0(
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2. The main reasons are. in short. the followina:
While foreign awards are appropriately dealt with in
the 1958 New York Convention. which is widely
adhered to. oftcn with the restriction of reciprocity, and
is open to any State prepared to ac:c:ept its liberal
provisions. the Model law would be incomplete if it
would not offer an equally liberal set of rules. in full
harmony with the 19S8 New York Convention, inc:ludina
its safeguards in article V. and without adversely
affetting its effect and application, in order to establish
a supplementary network of recognition and enfoA»ment of awards not covered by any multilateral or
bilateral treaty. While domestic awards are often
treated by national laws under tbe same favourable
conditions as local court decisions, the disparity of
nalional laws is not conducive to facilitatin. international commercial arbitration and the Model Law
should. therefore, aim at unifying the domestic treatment
in all legal systems. without imposinl restrictive conditions.

the setting aside proceedings and set .. side the

award.

• • •
CHAPTER VIII. RECOGNITION AND
ENFORCEMENT OF AWARDS
Article 35.

Recognition and enjorument

An arbitral award. irrespective of the country in
which it was made. shall be recognized as binding
and, upon application in writing to the competent
court. shall be enforced subject to the provisions of
this article and of article 36.

(I)

(2) The party relying on an award or applying for
its enforcement shall supply the duly authenticated
original award or a duly certified copy thereof. and the
oriainal arbitration aareement referred to in article 7
or • duly certif..,d copy thereof. If the award or
allreement i. not madc in an official lanll\lllllc of Ihi,
State. the party shall supply a duly certified tran,lation thereof into such language .•

3. Above all, the~e provisions on recognition and
cnforccment would 110 • 10llg way toward. lCCurinlthe
uniform treatment of all awards in international commercial arbitration irrespeclive of where they happen to
be made. To draw the line between such "international"
awards and "non-international". i.e. truly domestic.
awards (instead of distinguishing on territorial Irounds
between foreign and domestic awards). would further
the policy of reducing the relevance of the place of
arbitration and thereby widen the choice and enhance
the vitality of international commercial arbitration.
This idea of uniform treatment of all international
awards was the major decisive reason which any State
may wish to consider when assessina the ac:c:eptability
of this chapter of the Model law.

(3) Filing. registration or deposit of an award with
a court of the country where the award was made is
not a pre<ondition for its ~cognition or enforcement
in this State.

Reltrenus
A/CN.91216.
AlCN.91232.
AlCN.91233.
A/CN.9/246.

paras.
paras.
paras.
parllS.

103-104. 109
19-21. 181-189
121-175
146-148

Ruognition of oward and application lor its elllorcem~lIt.
paragroph (I)

Commentary

4. Article 3S draws a useful distinction between rec:o.nit ion and enforcement in that it takes into ac:c:ount
that recognition not only constitutes a necessary condition for enforcement but also may be standin, alone,
e.g. where an award is relied on in other proceedings.
Under paragraph (I). an award shall be recognized as
bindinl. which means, althoulh this is not expressly
stated, binding between the parties and from the date of
the award. It An award shall be enforced upon application in writinl to the "competent court..... Both
recollnition and enforcement are subject to the provisions of artide 36 and the conditions laid down in
paragraph (2) of arlic:Jc 3S.

Appropriateness 01 including provisions on recognition
and enlorcement 01 awards irrespective olthei, plau
olorigin
I. The chapter on rec:oanition and enforcement of
awards presents the result of extensive deliberations on
basic questions of policy. in particular. whether the
Model Law should contain provisions on recognition
and enforcement of domestic and foreign awards. and.
if so. whether these two categories of awards should be
treated in a uniform manner • and how closely any
provisions on recognition and enforcement should
follow thecorrespondina articles of the 1958 New York
Convention. As evidenced by article 35 and its companion article 36, the prevailing answer to these basic
policy questions was that the Model law should
contain uniform provisions on recognition and enforcement of all awards. irrespective of the place of
oriain. and in full harmony with the 1958 New York
Convention.

Conditions 01 rrcognition and ~njorcrment. parlllrllph (1)
Paragraph (2). whic:h is modelled on artic:le IV of
the 19S8 New York Convention. does not lay down the
S.

"AlCN.91246..... '". 148. ASI prIClicalmauc,.lhe 1.lrd may iD
(act be rcliftS on by a pan)' only from the cbue of receipt.
trrht reference is to the competent court, and not 10 the Court
specified in article 6. because the Model Law doCI DOt aim It unifyin.
national laws on the orpnizalion of the judicia' system and. in
particular. because the compete,,"
c:ouns for enforcement is
normlU, linked '0 ,he residence of ,he _or or Ioca'ion 01 propen,

-The conditions Kt fonh in Ihis par1llaph arc inlCnded 10 sel
ndards. Is would. lh.... not be contr.ry 10 the
h.rmunU:lliun 10 be achieved b)' ,he Model la. if • Slllt retained
evrcn Ins oneroul conditioRl.

_ai."m ....
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procedure bUI merely Ihe conditions for reco,nition
and enforcemenl. The party relyin. on an award or
applyin, for ill enforcemenl shall supply, in an offICial
lanluale of Ihe Slale, Ihal award and ils consliluenl
doc:umenl, i.e. Ihe arbilralion a&Remenl." Accordin,
10 Ihe foolnole ac:c:ompanyinllhe lexl, Ihese condilions
are inlended 10 sel maximum slandards; Ihus a Stale
may relain even less onerous condilions.

(v)

if the coun finds thal:
Ihe subjecl-mauer of Ihe dispule is nOI
capable of selllemeRl by arbilralion under
lhe law of Ihis Stale; or
(ii) Ihe recognilion or enforcement of lhe award
would be conlrary 10 the public: polic:y of this
State.

(b)

(i)

No ft/in,. T~,il;,olion 0' .posi, T,,,uiTtd. poT(I,r(lpl! (J)
6. The Model Law, which ilself does nOI require fIIin"
repllralion or deposit of awards made under ill n!&ime
(anic:le ) I), also does not require such aClions in rcspcc:t
of forei,n awards whose rcc:o,nilion or enforcemenl is
lOu,ht under ill r~,ime, followinl Ihe poIiq of the
19S8 New York Convenlion of doin, away wilh the
Mdouble exequalur".

(2) If an applicalion for sellin, aside or suspension
of an award has been made to a courl referred 10 in
para,raph (I) .«(1) (v) of Ihis arlic:le, Ihe court where
reco,nilion or enforcemenl is sou,hl may, if il
considers il proper, adjourn ils decision and may
also, on the applic:alion of the pany claiminl
reco,nilion or enforcement of Ihe award, order Ihe
other parlY 10 provide appropriale security.

...

Artic:le)6.

G,ounds /0' rt/using 'tfogni,ion or tn/orctmtn,

(I) Rcc:o,nilion or enforcement of an arbitral award,
irrcspcc:tive of the counlry in which it was made, may
be refused only:
(0) al lhe reqUC5t of the pany apinst whom it is
invoked, if that party· furnishes to the competenl
court where rcc:olDition or enforcement is lOupt
proollhat:
(i) the parties to the arbitralion a,eeement
referred to in artic:1e 7 were, under the law
applicable to them, under IOme incapacity,
or lhe Aid earcement is not valid under the
law to whic:h the panics have lubjected it or,
failin, any indic:ation thcreon, under lhe law
of lhe country where the award was made; or
(ii) the party apinst whom the award is invoked
was nOI pven proper nOIic:e of the appoinlment of lhe arbitralor(s) or of the arbitral
proceedin,. or was OIherwise unable 10
presenl his case; or
(iii) lhe award deals wilh a dispute not c:oatemplaled by or nOI fallin, within the lerms of
Ihe submission 10 arbilralion, or il contains
dcc:isions on mallers beyond the scope of the
submission to arbitration, provided that, if
the dcc:isions on manen submined 10 arbitration c:an be separaled from those nOl 10
submined, that pan of lhe award whic:h
con la ins decisions on mallers submined 10
arbitralion may be reco,niud and enforced;
or
(iv) Ihe composilion of Ihe arbilral tribunal or
Ihe arbilral proc:edure was nol in accordance
wilh Ihe a,rcemenl of Ihe panics or, failing
such a,reemenl, was nol in accordance wilh

Rt/~'tnc"

AlCN.9/216, para. 109
AlCN.912)2, par... 19-20
AlCN.t/233, paras. 133-177
AlCN.91245, paras. 137-145
AlCN.9/246, paras. 149-IS5
C _ _'t1ry

Gnnuub for Tt/using 'HOfltilion 0' tlt/orumt", 0/
"i"'e/'IfII,iOll(l/" o_rds, por.".", (/)
I. Based on the prevailin, polic:y consideralions slaled
above,oa anicle )6 (I) adopts almost lilerally the wellknown ,rounds set forth in anicle V of Ihe 19S8 New
York Convenlion and declares lhem as applic:able 10
refusal of reco,nilion or enforcemenl of an awards,
irrespcc:livc of where Ihey were made. Thus, the
provision, like anic:1e )5, coven foreiln as well as
domeslic awards. provided lhey are rendered in "inlernational commercial arbilralion" as referred 10 in
article I and, of course, subjCC:1 10 any multilaleral or
bilaleral Irealy 10 which Ihe enforcemelll Slale is a
pany.

2. As reprds foreiln awards, full harmony with
anicle V is obviously desirable. The realOns taken from
lhere were even viewed as providin, sufficienl safe,uards 10 Ihe enforcement Slale which would make it
unnec:cssary to restrict reco,nition and enforcemenl by
requirins reciprocity. It was also IhouSht Ihal a model
law on inlernalional commercial arbilralion should nOI
promole the use of such lerritorial reslriclions and Ihal,
from a lechnical poinl of view, it was difficult, althoulh
nOI impossible, 10 devise a workable mechanism in a
"unilaleral" lex I such as Ihe Model law. Nevertheless,
the Model Law does nol preclude a Slale from adopli",

·'At rta-,d, chis ,«orad condilion. il i. iubmintd lhat an

'l«pllO" be made for those caNl wMre an ori.inal defecl in form
..... cured by .a'".r Of lubtniliioft. for clample, where .rbitr.1
pr",ad..,., weft on tM balil of' an oral ••retnwnl milialN aAd nc:"
ubIK1q let by ..,,, ,.",. In ''''"'' ,aw ..... urpa, uf.an a.a,". which
,-.corch IN .... ~e'

Of

Ihe law of Ihe country where Ihe arbitralion
look place; or
the award has nOI yel become bindin, on the
panics or has been set aside or suspended by
a court of Ihe counlry in which, or under Ihe
law of which, Ihal award was made; or

lub......u .... dlc.uW auUtce
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'art T.... 1....... _

.......,101 arWIra.'"
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only 10 foreign awards (arlicle V of Ihe 1958 New York
Convenlion). For example, Ihe references 10 "the IlIw of
the country where Ihe award was made" (subparaaraph
(a) (i» or "Ihe law of Ihe counlry where Ihe arbilralion
took place" (subparagraph (a) (iv» or to "a court of Ihe
country in which, or under the law of which. thal award
was made" (subparagraph (a) (v» may either lead to a
foreign law,. which mayor may nol have been modelled
on the Model Law, or to the Model Law of "this
State". In the laller case, i.e. a domestic selling,
account should be laken of Ihe kind of considerations
menlioned in respecl of the grounds for selling aside,
for example. the limiting effect of an implied waiver or
submission (arlicles 4 and 16 (2)) upon Ihe reasons set
fOrlh in paragraph (I) (a) (i) and (iv)."

a mechanism of reciprocily, in which case Ihe basis or
connecling faclor and Ihe lechnique used should be
specified in Ihe nalional enaClmenl.
3. The lisl of reasons seems also appropriale for
domestic awards, although iu correspondence wilh Ihe
grounds for selling aside enlails Ihe pOlenlial of whal
has been referred 10 as undesirable "double conlrol".
i.e. Iwo occasions for judicial review of Ihe same
grounds. This should be an acceplable consequence of
Ihe uniform Irealmenl of all awards, ~ased on Ihe
policy of reducing Ihe relevance of Ihe place of
arbilralion. In view of Ihe differenl purposes and effects
of selling aside and of invoking grounds for refusal of
recognilion or enforcemenl. a parly should be free 10
avail himself of Ihe alternalive syslem of defences (as
such recognized by Ihe 1958 New York ConveRlion)
also in Ihose cases where recognilion or enforcemenl
happens 10 be sougbl in Ihe Stale where Ihe arbilraliun
look plllce. As regards Ihe pOlenlial risk of double
procedures on Ihe same grounds, il is submilled Ihal
Ihese concerns are essenlially mel by paragraph (2) (see
below, para. SI.

Su.'pfnsion of recognition or ~nforum~nl. paragraph (1)

5. Paragraph (2) is modelled on arlicle VI of Ihe 1958
New York C(lnvenlioli. In line wilh Ihe wider scope of
the Model Law, it cover. not only foreign bUI also
domestic awards rendered in inlernalional commercial
arbilralion. Thus, il can be used to avoid concurrent
judicial review of the same arounds and possibly
conflicling decisions, where this risk is not already
excluded by the facl that the same court is sciud with
the application for setting aside and Ihe other party's
application for enforcement.

4.. The facl Ihal Ihe grounds lisled in paragraph (I) arc
applicable 10 foreign as well as domestic awards, musl
be laken inlo accounl when inlerpreling Ihe lexl, which
is in larae measure copied from an arlicie applicable

··Commenca.., 10 anicle U. para. 10-11.
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APPENDIX E
Provisions for Statutory Arbitration
This appendix lists statutes which provide that disputes which arise under them are to
be resolved by arbitration. As the Report indicates (para 116), the provisions vary, in
their subject matter, in the existence or not of the consent of the parties to arbitration,
and in the way they refer to arbitration. On the last point the legislation might
expressly invoke the Arbitration Act 1908 or it might refer only generally to arbitration. Some of the statutes set out an extensive regime which would leave no room for
the implication of the Act's provisions.
The following list accordingly is divided as follows:
(a) government and local government (especially valuation and compensation
issues);
(b) private corporations created by or under statute (where an element of consent

might be seen);
(c) licensing appeals;
(d) labour relations;
(e) transitional (again valuation matters);
(f) statutes which appear to provide a separate regime (where the 1908 Act is not

relevant).
When it is not clear to us whether the 1908 Act applies we have so indicated with an
asterisk. The allocation of powers between the final group and the unclear category
might be disputed.
Category

Further
classification

Degree of choice

GOVERNMENT AND LOCAL GOVERNMENT
Patents Act 1953
disputes over
by agreement or
553*
grant of
order of
compulsory
Commissioner (in
licences
course of
proceedings)

Other provisions

excludes s11 1938
Amendment Act
provides for
appeal

Auckland
Metropolitan
Drainage Act
19605533(4),
35(6), 48(6), 49(6),
78(4), 95

disputes with
AMD Board and
local authorities,
other public
bodies

automatic once a
dispute

provisions for
appointment of
tribunal

Animals Act 1967
s42

compensation for
slaughtered
anImals

automatic once a
dispute

provision for
appointment and
finality

Hutt Valley
Drainage Act
1967 ss25(7),
25(8), 25(10),
27(2),83

disputes with
HVDBoard
(similar to AMD
Act)

automatic once a
dispute

provision for
appointment

Poultry Act 1968
s10

compensation for
destroyed birds
(same as Animals
Act)

automatic once a
dispute

provision for
appointment and
finality
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Tokoroa
Agricultural and
Pastoral
Association
Empowering Act
196856(2)
Building Research
Levy Act 1969
ss5(2), 6
Apiaries Act 1969
515(2)

Public Bodies
Leases Act 1969
ss7, 14(4), 22(2)
and Ist and 2nd
schedules
Marine Farming
Act 1971 5524, 39
Mining Act 1971
s86(2),(3)
Tauranga City
Council and
Mount Maunganui
Borough Council
(Tauranga
Harbour Bridge)
Empowering Act
1972 s24,
Schedule
Wanganui
Harbour Board
Empowering Act
1972 s3(2)
Napier Harbour
Board
Empowering Act
1974 s3(2)
Gas Act 1982
529(3)

Fisheries Act 1983
s280G(4) (enacted
1990)

Survey Act 1986
s79(2)

compensation for
change of venue

private Act (was
based on
agreement)

provision for
appointment

valuing
construction work
for levy purposes
compensation for
destroyed bees
(similar to
Animals Act)
valuation of rent
reviews
compensation for
improvements
duties of umpire
valuation of
improvements on
expiry of lease
valuation of
royalties

automatic once a
dispute (where no
permit)
beekeeper may
apply

provisions for
appointment and
costs
provisions for
appointment and
finality

schedules provide
standard form
leases

provisions for
appointment and
statements about

equivalent to
standard form
lease provision
equivalent to
standard license
provision
agreement
recorded in
Schedule

provisions for
appointment and
costs
provision for
appointment

disputes relating
to Act

provision for
appointment

valuation of land

automatic once a
dispute

provision for costs

valuation of land

automatic once a
dispute

provision for costs

valuation of assets
on cancellation of
franchise (similar
to Marine
Farming Act)
compensation for
reduction of
individual
transferable
quotas
contribution by
Institute to Board

equivalent to
standard form
franchise
provision
automatic once a
dispute

automatic once a
dispute
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Port Companies
Act 1988
s18

dispute between
Harbour
Board and port
company over
provision or
condition of goods
and services

automatic once a
dispute

Meat Act 1981
8430* (enacted
1988)

recovery of
inspection costs

by agreement or
selection by the
Director-General

Maori Affairs
Restructuring Act
1989 s66(4)

compensation for
damage to land by
waterworks

automatic once a
dispute

Education Act
1989 s4A(8)*

dispute over
reduction in
operational grant
of schools with
foreign students

at 80ard's request

provision for
appointment and
finality

Education
Amendment Act
1989, s20(8)*

disputes over
reduction in
operational grant
for tertiary
institution with
foreign students

at Council's
request

provision for
appointment and
finality

University of
Auckland Act
1961 s478(7)*
(enacted 1989)

dispute over
reduction in grant
paid to council

at Council's
request

provision for
appointment and
finality

University of
Waikato Act 1963
s478(7)* (enacted
1989)

dispute over
reduction in grant
paid to council

at Council's
request

provision for
appointment and
finality

Massey University
Act 1963 s478(7)*
(enacted 1989)

dispute over
reduction in grant
paid to council

at Council's
request

provision for
appointment and
finality

Victoria
University of
Wellington Act
1961 s488(7)*
(enacted 1989)

dispute over
reduction in grant
paid to council

at Council's
request

provision for
appointment and
finality

University of
Canterbury Act
1961 s488(7)*
(enacted 1989)

dispute over
reduction in grant
paid to council

at Council's
request

provision for
appointment and
finality

University of
Otago
Amendment Act
1961 s348(7)*
(enacted 1989)

dispute over
reduction in grant
paid to council

at Council's
request

provision for
appointment and
finality

Lincoln
University Act
1961 s468(7)*
(enacted 1989)

dispute over
reduction in grant
paid to council

at Council's
request

provision for
appointment and
finality
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provision for
appointment

Maori Fisheries
Act 1989 ss41, 42,
50
Wheat Industry
Research Levies
Act 1989 s19*
Education Act
1989 s228*
(enacted 1990)
Conservation Act
1990 s24J
(enacted 1990)

automatic once a
dispute

compensation for
reduction in
transferable
quotas (similar to
Fisheries Act)
amount of
collection fees for
levies
amount of grant
reduction
compensation for
improvements to
marginal strips

LABOUR RELATIONS
protective
Shop Trading
Hours Act Repeal
provisions
Act 1990 s7*

provision for
appointment

at Council's
request

provisions for
appointment and
finality
provision for
appointment

automatic once a
dispute

PRIVATE CORPORATIONS CREATED
C<H>perative
value of shares
Companies Act
1956 s9(b}
C<H>perative
value of shares
Freezing
(same as Co-C
Act)
Companies Act
1960 s9(2}
Building Societies
disputes between
Act 1965 s109
society and
members
Unit Titles
value of
development
Amendment Act
1979 s9(6}(b}
Friendly Societies
disputes between
and Credit Unions society, branch,
Act 1982 ss78, 79,
officers, members
80*
LICENSING APPEALS
Berryfruit
appeals relating to
Marketing
licences
Licensing
Regulations 1983
reg29(3}*
Game Industry
appeals relating to
Board Regulations
licences (same as
1985 reg33(3)*
BMLRegs}
New Zealand
appeals relating to
Horticultural
export licences
Export Authority
Act 1987 s43*
Milk Act 1988 s15 appeals re licence
and 2nd
to process milk
Schedule*

automatic once a
dispute

BY OR UNDER STATUTE
equivalent t~
standard form
share contract
equivalent to
standard form
contract provision
subject to rules of
society

provisions for
appointment and
neutrality

subject to rules of
society or else by
Registrar

modifies sl1 1938
Amendment Act
provision for
discovery

applicant may
appeal

provisions re
appointment and
procedure

applicant may
appeal

provisions re
appointment and
procedure
provisions re
appointment
procedure and
appeal to court
detailed
provisions re
appointment and
procedure

applicant may
appeal
applicant may
appeal

by agreement
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TRANsmONAL PROVISIONS
approval of Coal
Coal Mines Act
Corporation work
1979 s1010(4)
programme

automatic once a
dispute

Port Companies
Act 1988 s22(6)*

disputes over
transfer of
commercial
undertakings
value of buildings
to be purchased

Minister may
delegate

automatic once a
dispute

provision for
appointment

liability of local
authorities in
respect of
undertakings
value of specified
matters

automatic once a
dispute

provision for
appointment

Authority or local
authority/ies may
apply

provision for
appointment

regional Council
divestment plan

Minister may
delegate

Waterfront
Industry Reform
Act 1989518
Local Government
Act 1974 s594ZI
(enacted 1989)
Waterfront
Industry
Restructuring Act
1989547(1)*
Local Government
Act 1974 s594ZZA
(enacted 1989)
STATUTES WHICH
Trees (Electric
Lines) Regulations
1986 rr4-13
State Sector Act
1988 ss69, 71, 75
and 3rd and 4th
Schedules
Area Health
Board Act 1983
s39ZA (enacted
1988)
Local Government
Act 1974 s37H
(enacted 1988)
Local Government
Amendment Act
(No 2) 1989 s45,
2nd Schedule
s60

Education Act
1989 slO
Police Act 1958,
ss 83-96, 3, 4,
and 5 Schedules
(enacted 1989)

PROVIDE A SEPARATE REGIME
either party may
dispute with
apply
Electrical Supply
Authorities
disputes of
by agreement
interest

separate regime
provided
separate regime
provided

final offer
arbitration
final offer
arbitration (same
as State Sector
Act)
payment on
transfer of trading
undertakings
payment on
transfer of trading
undertakings

by agreement in
advance
by agreement in
advance

separate regime
provided
separate regime
provided

by election of
transferor or
transferee
by election of
transferor or
transferee

separate regime
provided

apportionment of
assets and
liabilities
among local
authorities
dispute over
eligibility for
special education
disputes of right
and conditions of
employment

transitional
committee may
refer

separate regime
provided

at request of a
parent

separate regime
provided

separate regime
provided

separate regime
provided
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Defence Act 1990
ss71, 72, 73

final offer
by agreement in
arbitration (same
advance
as State Sector
Act)
... It is not clear whether the Arbitration Act 1908 applies.
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separate regime
provided

APPENDIX F
Comparative Table: NZ Arbitration Legislation and
Draft Arbitration Act
This comparative table indicates the provisions of the draft Act which deal with
matters at present governed by the Arbitration Act 1908 and the Arbitration (Foreign
Agreements and Awards) Act 1982. The substantive effect of the new provisions is not
necessarily the same as those of the existing laws.
Arbitration Act 1908

Draft Arbitration Act

I
2
3
4
5

sl5
s4
No corresponding provision (NC)
ss6 and 10
Schl art8

Short title
Interpretation
Submission to be irrevocable
Provisions implied in submissions
Power of court to stay proceedings
where there is a submission
6 Appointment of arbitrator or umpire
7 Power for parties to supply vacancy
8 Powers of arbitrator
9 Witnesses may be subpoenaed
10 Power to enlarge time for making an
award
II Power to remit award
12 Power to remove arbitrator or set
aside award
13 Enforcing award
14 Reference for report
15 Power to refer in certain cases
16 Powers and remuneration of arbitrators
17 Court to have powers as in references by consent
18 Court of Appeal to have powers of
Court
19 Power to compel attendance of witness in any part of NZ
21 Costs
22 Arbitrator or umpire entitled to
remuneration
23 Power to make rules
24 Crown to be bound
25 Application to Act to references
under statutory powers
FIRSf SCHEDULE
SECOND SCHEDULE
I

2
4

6
7

8
9

10
lOA

Sch I art 11; Sch2 ell
Schl artsll, 14 and 15; Sch2 ell
Oaths and Declarations Act 1957, ss 2
and 14; Schl arts I 7 and 33
Schl art27(2)
Sch 1 art 19; Sch2 cl3( 1)
Sch2 cl5(4)
Schl artsI2,13 and 34(2)
Schl art35
} See Report paras 67 to 68A
NC
NC
Schl art27(2); Sch4, Penal Institutions
Act 1954, s26(5)
Schl arts 28; Sch2 cl6
Sch I arts 28; Sch2 cl6
NC
s3
s7
NC
Schl
Schl
Schl
Schl
Sch I
Sch I
Schl

art10(2)
art 11(6)
art29
arts 19 and 27(3); Sch2 cl3
arts 19 and 27(3); Sch2 cB
art34( I )
arts28 and 31; Sch2 cl6

slO
slO; Sch4, Contractual Mistakes Act
1977,511
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510; Scll4, Contractual Remedies Act
1979,s13A
510; Sch4, Contracts (Privity) Act 1982,
512
Schl art19; Scll2 cl3(l)

lOB

IOC
11

TIae Arbitratioa CIuses· (Protocol) and
tile Arbitratioa (Fonip Awuds) Act
1933

Preamble
I Short title
2 Interpretation
4 Application of Part 11
S Effect of foreip awards
6 Conditions for enforcement of foreip
awards
7 Evidence
8 Meanin& of "final award"
9SaviDa
FIRST SCHEDULE Protocol on arbitration clauses
SECOND SCHEDULE Convention on
the execution of foreip arbitra1 awards
Arbitration Ameadmeat Act 1938
I Short title and commencement

2 Interpretation
3 Submission not to be discharged by
death of party thereto
4 Provisions in case of bankruptcy
S Power of court where arbitrator is
removed or appointment of arbitrator
is revoked
6 Provisions on the appointment of 3
arbitrators
7 Provisions relating to umpires
8 Arbitrators and umpires to use due
dispatch
10 Additional powers of court
11 Statement of case by arbitrator or
umpire
12 Entry of judgment in terms of award
13 Interest on awards
14 Provision as to costs
I S Taxation of arbitrator's or umpire's

51(0

Ne

54

ss6 and 12

Schl art3S(1)
Schl art36
Sclll art3S(2)
Sclll art 36(2)

Ne

Sch3

Sch3

Ne

54
Schl art32(4) and (S)

Ne

Sclll artsll and IS
Schl art29

Ne

Sclll artsl4 and 19; Sch2 cl3(1)
Schl arts 8,9(3) and (4), 27(3) and 34(S)
Sch2 cl4
Schl art3S(I)
Sclll art31(2A)
s9; Schl art28; Sch2 cl6
Sch2 cl6(4), (S) and (6)

fees

16 Power of court to give relief where
arbitrator is not impartial or dispute
referred involves question of fraud
18 Limitation of time for commencing
arbitration proceedings
19 Saving for pending arbitrations
20 Application to statutory arbitrations
21 Amendments to principal Act .
FIRST SCHEDULE Matters in respect of
which the court may make orders
(I)
(2)
(3)

(4)

Schl arts 2(2), 8, 12, 13, 34(2) and (2~
and 36(1) and (I)
Schl arts 3 and 21; Sch4, Mercantile
Law Act 1908
slS
s7

Ne

Schl art9(3); Sch2 cl3(3)
Schl art27(2); Sch2 cl3(3)
Sch2 cI3(3)
Schl art27(2); Sch2 cI3(3)
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(5)
(6)
(7)
(8)

SECOND SCHEDULE Provisions of Act
which do not apply to statutory arbitration
THIRD SCHEDULE Amendments of
principal Act
Arbitration (Foreign Agreements and
Awards) Act 1982
I Short title and commencement
2 Interpretation
3 Act to bind the crown
4 Power of court to stay court proceedings in respect of matters subject
to an arbitration agreement
5 Enforcement of foreign arbitral
awards
6 Evidence
7 Refusal of enforcement
8 Enforcement of convention awards
under other enactments
9 Reciprocal enforcement of Judgments
Act 1934 not to affect enforcement
under this Act
10 Arbitration Clauses (Protocol) and
the Arbitration (Foreign Awards)
Act 1933 not to apply to Convention
awards enforceable under this Act
II Application of Act
12 Orders in Council and certificates
declaring countries to be parties to
Convention
13 Convention awards to be unenforceable in New Zealand if no reciprocity
14 Repeal
SCHEDULE Convention on the Recognition and Enforcement of Foreign Arbitral Awards

Schl arts9(3) and 27(2)
Schl art9(3)
Sch 1 art27(2)
Schl art9(3)
s7
NC

NC
s4
s3
s6(3), Schl arts8 and 9(3)
Schl art35(1)
Schl art35(2)
Schl art36
s7(1)
NC
NC

s15; Schl artl
sl2
NC
sl3
Sch3
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INDEX
Appeals
domestic arbitration 93, 97
exclusion art 34, 397
Nema guidelines 431
preliminary point, from High Court
c4,429
questions of law c5, 430
Appointment of arbitrators
default cl, 416
grounds for challenge art 12, art 13,
324
procedure art 11, 321
substitute art 15, 278
Arbitrability
disputes s8, 224
statutory clarification 229
Arbitral proceedings
commencement art 21, 351
conduct c3, 424
consolidation c2, 419
court references 99
default of party art 25, 363
determination of rules of procedure
art 19, 342
equal treatment of parties art 18, 339
expert appointed art 26, 365
hearings art 24, 357
language art 22, 353
powers of tribunal relating to conduct
c3,424
statements of claim and defence art
23, 355
termination art 32, 393
termination on settlement art 30,
386

transitional provisions sI4,272
written proceedings art 24, 357
Arbitral tribunal
court assistance in taking evidence
art 27, 278
conduct of arbitration art 19, 342
consolidation of proceedings c2, 419
costs and expenses c6, 436
decision art 28, 381
definition s4, 197
ex aequo et bono art 28, 382
exercise of powers under contract
statutes 259
expert appointed art 26, 365
jurisdiction art 16, 333
language determined art 22, 353
power to order interim measures art
17, 337
power to strike out stale claims art
25,278
powers in deciding disputes slO, 252,
258
powers relating to conduct of proceedings art 24, c3, 357
remedies available art 28, 382
see also Arbitrators
Arbitration
changing philosophy 5
commercial s6, art 1, 217, 278
common law 21
competing principles 37
compulsory (NSW), review III
confidentiality 360
contractual theory 41
costs and expenses c6, 436
court references 99

References are to paragraphs of and appendices (APP) to the Report. and to
sections (s). articles (art) clauses (c) and schedules (Sch) of the draft Act
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definitions s4, art 2, 200, 286
dispute resolution, as means 117
domestic 44,83
general rules Sch 1, 276
historical developments 25
international art 1,44
jurisdictional theory 39
language art 22
legal constraints 19
litigation and 16
nature 14
New Zealand statutes s 13, 20, 267,
AppA
optional rules Sch 2, 412
place s6, art 20
reference, proposed rules 108
reforming influences 33
settlement of dispute art 30, 386
statement of rules governing s6, 209
statutory references 112
treaties 118
tribunal's powers slO, 252
waiver of right to object art 4, 291
Arbitration Act 1908 2, 5, s13, 20, 24,
257, App A
Arbitration Act (draft)
comparative table of provisions
App E
purposes sI, 191
recommended text 13
Arbitration agreement
binding force (1923, 1958 Conventions) 125
clause a separate agreement art 7,
307
definition 54, 197
employment contracts 251
form art 7, 302
enforcement against consumer s9,
248
interim measures by court art 9, 314
substantive claim before court art 8,
224, 308
validity s 8, art 16, art 34, art 36, 226,
308
written and oral art 7, 278, 303
Arbitration Amendment Act 1938 20,
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repeal 120
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basis of distinction from international 52
Canadian provisions 85

interpretation art 33, 396
recognition si, art 35, art 36, 129,
164
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Disputes Tribunal Act 1988 237
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Judicature Act
amendments Sch 4, 108,443
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art 16,333
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application art 35, 405
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court assistance art 27, 367
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26,365
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Magister Hodder passim (paene)
Masters
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Mercantile Law Act 1908 Sch 4, 452
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Law
Natural justice
rules art 34, 404
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arbitrators 511, 262
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conduct art 24,357
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proposed amendments 108, 110
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adoption of Model Law 69, 359, 379,
387
transitional provisions 273
ICSID
effect given to Convention 154
powers to review and stay 168

Nema guidelines 431
Oaths and Declarations Act 1957 374
Opt in opt out mechanism 56,187,211
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Sch 2, 412
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references under 112
review of existing provisions 116
table of provisions App F

Place of arbitration
rules governing 56, art 20, 209, 349
outside New Zealand 257
.Procedure
determination of rules art 19, 342
Proceedings
commencement art 21, 351
determination of rules art 19, 342
termination art 32, 393
written art 24, 357
and see Arbitral proceedings

Stay of proceedings
court's power art 8, 308
grounds for refusing s 8, 227
scope of application of provisions
144
under Conventions 126, 158
Territorial scope
application of provisions about stay,
recognition, enforcement 144

Protocol on Arbitration Clauses
text Sch 3
Public policy
arbitrability of disputes 58, 234
ground for refusing recognition art
36, 228, 278, 411
ground for setting aside art 34, 228,
278,403

Trade Practices Act 1952 (Aust) 243,
254
Treaties on arbitration Sch 3
certificates concerning parties s 12,
265
New Zealand law Sch 3, 143
New Zealand party to 118, 189
repeal 120
scope of application of draft Act 146
and see Conventions

Recognition of award
application art 35, 405
grounds for refusal art 36, 133,408
scope of application of provisions
144
under Conventions 129, 134, 164

Tribunal
powers 510,252
and see Arbitral tribunal
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court s8, art 8, 99, 227, 308
draft amendments 108
model for reform, NSW Suprem.e
Court Rules 106
Right to object
waiver art 4, 291

UNCITRAL Model Law
adoptions 65
analytical commentary App D
Australia 75
background 57
Canada 66
consumer protection 236
domestic arbitration 87
enforcement of award under art 36,
131
foundation for reform 35,55
interpretation s5, 205
international consistency si, 190
Hong Kong 69
modified Sch I, 181, 276
New Zealand Sch I, 78, 276
recognition of award under art 36,
131
report on debate App D
resolution adopting 63, 192
treaties and 121
United Kingdom 72

Rules
place of arbitration 56, 209
Sea Carriage of Goods Act 1940
453-455, Sch 4
Setting aside award art 34, 397
Settlement of dispute art 30, 386
Statements of claim and defence art 23,
355
Statutes
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arbitration as means of dispute resolution under s7, 117
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United Kingdom
adoption of Model Law 72,
Dervaird Committee report 312,
318, 335
domestic arbitration 87
Mustill Committee report 291, 294,
303,308,318,320,326,
334, 365,410
transitional provisions 273
Witness
attendance of prisoner art 27, 372

privileges and immunities art 19,
278, 344
subpoena art 27, 371
summons art 27, 371
Working Group on the Model Law 60
consolidation 380
lists of matters not governed 295
Written communication
receipt art 3, 289
Written proceedings art 24, 357
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