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Appendix
List of questions

The Commission welcomes your views on the following questions. Feel free
to answer as many or as few questions as you like. You should also feel free to
make any other comments or submissions in relation to the issues raised in this
issues paper. Information on how to make a submission appears at the start of
the paper.

CHAPTER 7 Q1 Isthere value in a tort of invasion of privacy by publicity given to private facts?
If so, what is that value?

Q2 Do you think it would be sensible to abolish the tort without replacing it? If it
is to be replaced, what should replace it?

Q3 If there is to be a tort, is it better to codify it in statute, or leave it to evolve by
case law?

Q4 If there is to be a statute, what should it contain? It would be helpful if you
answered the specific questions 5-23 below, but you need not confine yourself
to those questions.

Q5 Should the “highly offensive” test remain as a separate element of the tort?

Q6 Is “reasonable expectation of privacy” a useful test? Would it be possible in a
statute to give more precise definition, or to list considerations to be taken into
account in determining whether that expectation exists?

Q7 In what circumstances can there be a reasonable expectation of privacy in
relation to things which happen in a public place? Is it possible to devise a test
to clarify this issue?

@8 To what extent is the degree of privacy that public figures can reasonably expect
less than that of the general population? Does any reduced expectation of privacy
on the part of public figures also apply to their families?

Q@ In what circumstances can there be a reasonable expectation of privacy in
relation to something which has already been published?

Q10 At what time should the expectation of privacy be assessed: the time of the
occurrence of the facts in question, or the time of their projected publication?
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Qn

Q12

Q13

Q14

Q15

Q16

Q17

Q18

Q19

Q20

Q21

Q22

Q23

Q24

Q25

Q26

Q27

How far should plaintiff culpability be relevant to reasonable expectation of
privacy? Is it possible to frame a statutory test to deal with plaintiff
culpability?

Would it be helpful, in a statute, to give examples of matters which are normally
of legitimate public concern?

Should the statute require only reasonable grounds for belief that the matter is
of legitimate public concern, or should the test be an objective one?

Other than legitimate “public concern”, what defences should there be to a cause
of action for publicity given to private facts?

What remedies should be available?

Is it possible, or desirable, to list considerations to be taken into account in
assessing damages?

Should it be possible to obtain a remedy in this privacy tort (or cause of action)
if some or all the statements made about the plaintiff are untrue?

Should wide publicity be required to ground a cause of action or might publication
to a small group be enough in some cases?

Should it ever be possible to obtain a remedy for invasion of the privacy of
a deceased person?

Should corporations, or other artificial persons, be able to bring an action for
invasion of privacy?

Is it possible to lay down a statutory test to clarify the special position of children?

Might it ever be possible for a person to succeed in an action for publicity given
to private facts if that person was not identified in that publicity? To whom
would the person need to be identified?

What mental element should be required to found liability in a defendant?

Should the existing criminal offences relating to disclosure of personal
information be examined to see whether they are all still needed? Are there any
existing offences that are no longer needed?

Are any new criminal offences needed?

Is it worthy of consideration whether the Privacy Act 1993 should contain
offences?

Should inconsistencies in the existing criminal offences and penalties be
removed? If so, how?
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Q28 Are any other civil remedies in relation to disclosure of personal information
needed? If so, should they be obtainable in the courts, or in some other forum?

‘ CHAPTER 8 Q29 How useful are the distinctions between public and private places, mass and
targeted surveillance, and overt and covert surveillance, for the purpose of
framing laws to control surveillance? Are there any other key distinctions the
Commission should consider?

Q30 Are there particular surveillance technologies that you are especially
concerned about?

‘ Q31 What role do you see for privacy-enhancing technologies in addressing the
problems of surveillance? Is there a role for the law in promoting or mandating
such technologies?

Q32 Which of the following types of surveillance are you particularly concerned
about? What are your main concerns about these types of surveillance?
Which of these types of surveillance do you consider particularly beneficial,
and why? (Note that surveillance for intelligence and law enforcement
purposes is largely outside the scope of this Review, and that workplace,
private investigator and media surveillance are discussed in chapter 12.)

Regulatory (including local government, environmental and traffic
| regulation)
\ - Security (including CCTV)
‘ Commercial
Domestic
Research
Workplace
‘ - Private Investigator
| Media
Other

CHAPTER 10 Q33 Should civil liability for certain uses of surveillance devices be provided for by
means of a statutory privacy tort or intrusion tort (as discussed in chapter 11),
or a statutory surveillance tort? If so, what uses of surveillance devices should
the tort cover?

Q34 Should civil liability for the use of surveillance devices be based on breach of
a statutory duty?

Q35 Should certain targeted surveillance activities be designated “specified acts”
! of harassment under the Harassment Act?

Q36 Should certain acts of surveillance be considered to constitute harassment on
their own, without a requirement for any further specified act directed at the
applicant to occur, for the purposes of seeking a restraining order or bringing

1 a criminal charge under the Harassment Act 1997?
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Q37

Q38

Q39

Q40

Q41

Q42

Q43

Q44

Q45

Q46

Q47

Q48

Q49

Q50

Q51

Should the use of surveillance devices continue to be dealt with under the
criminal law by targeting specific uses of surveillance devices in particular
circumstances? Alternatively, should these offences be dealt with more
generically? If so, how could this be achieved?

Are any reforms to the criminal law relating to visual surveillance required,
such as:
a new visual surveillance device offence;

reform of the summary offence for offensive behaviour in a public place or
a new offence to cover intrusive visual surveillance in public;

an offence against the use of hidden cameras; or
expansion of the intimate visual recording offence?

Should any of these matters concerning visual surveillance be dealt with instead
by way of civil liability (under a tort or the Privacy Act)?

What should be the scope of any new visual surveillance offences?

Does the definition of “private communication” for the purposes of the
interception offence require reform?

Should the participant monitoring exception to the interception offence be
reformed in any respect?

Are any other reforms of the interception offence required?
Are any other reforms required in relation to communications privacy?

Should a new offence be created to target the covert use of tracking devices to
determine people’s locations?

Are the computer misuse offences adequate to deal with privacy intrusions from
computer hacking and other unauthorised access to computers and digital
devices, and the use of spyware and keystroke loggers? Is a specific review of the
adequacy of these offences required?

Should consideration be given to an offence for the unauthorised monitoring or
collection of call data? Or should this be dealt with as a matter of civil liability?

Should consideration be given to an offence against RFID skimming in
New Zealand?

Should the application of the Privacy Act to surveillance be clarified?
If so, how should this be done?

Do the privacy principles need any modification in the way they apply to
surveillance? If so, how should they be modified?

Is a new set of surveillance principles required, either within the Privacy Act
framework or under a new Surveillance Act? If so, what should be the content
of these principles, and how should they operate?
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Q52 Should there be limitations on surveillance of public spaces carried out by both
public and non-public agencies?

‘ Q53 Should CCTV be regulated under a specific CCTV statute?

| Q54 If not, should CCTV be regulated in any other way such as:

the Local Government Act;

statutory regulations;

a Code of Practice issued by the Privacy Commissioner;

voluntary guidelines issued by the Privacy Commissioner; or
\ - standards developed by Standards New Zealand?

Q55  What are the most important issues that any regulation of CCTV should cover?
Q56 Are any specific regulatory measures needed in relation to RFID technology?

Q57 Are any other regulatory measures necessary or desirable in relation to
‘ surveillance?

CHAPTER 11 Q58 Should the Harassment Act 1997 provide for the award of damages?

Q59 Are any reforms to the law needed to deal with voyeurism not involving the use
i of recording devices, including reform of the “peeping and peering” offence in
| the Summary Offences Act 1981?

Q60 Are any new criminal offences, or changes to existing offences, needed to deal
with specific types of intrusion other than surveillance?

Q61 Are any new civil remedies (apart from a possible intrusion tort) needed to deal
with intrusion?

Q62 Should an express right to sue for breach of statutory duty be created in relation
to any statutory provisions relating to intrusion?

Q63 Should there be an intrusion tort?

Q64 Should the development of an intrusion tort be left to the common law, or should
it be introduced by statute?

Q65 If an intrusion tort is to be introduced by statute, what should be its elements?
Specifically:
Should it refer to intrusions on “solitude and seclusion”, and would this
‘ necessarily suggest that it applies only in private places?

Should it include intrusions into personal or private affairs and concerns,
or should it be limited to intrusions into spatial privacy (unwanted access to
our persons and private spaces)?

Should it include examples?

| 66 Would your answers to questions 5-8 and 11 from chapter 7 differ for the
intrusion tort from the answers you gave with respect to the disclosure tort?
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Q67

Q68

Q69

Q70

Q7

If the statute were to give examples of matters of public concern, would the
examples for the intrusion tort differ in any respects from those for the
disclosure tort?

With respect to the intrusion tort, should the statute require only reasonable
grounds for belief that the intrusion was for the purpose of obtaining information
in the public interest or about matters of legitimate public concern, or should the
test be an objective one?

Would your answers to questions 14-16, 19-21 and 23 from chapter 7 differ for
the intrusion tort from the answers you gave with respect to the disclosure tort?

What do you think should be the relationship between the disclosure and
intrusion torts if both were to be put on a statutory basis?

Should there be a mechanism for dealing with intrusion at a lower level as an
alternative to proceeding through the courts? If so, what form should this take?
Should intrusion and disclosure both be dealt with at the same level?

CHAPTER 12

Q72

Q73

Q74

Q75

Q76

Q77

Q78

Q79

Q80

Should the media be subject to any greater, or lesser, legal restrictions concerning
surveillance and other intrusions than other members of the public?

Does the current framework of content regulation by the BSA and the Press
Council provide adequate protection against intrusions by the media?
Alternatively, does it go too far in limiting media freedom?

To what extent should the media be exempted from laws dealing with surveillance
and other intrusions (either current laws, or options for reform discussed in this
issues paper)?

What form should any exemptions for the media take? Should they be restricted
to newsgathering, and if so, how should newsgathering be distinguished from
entertainment?

Are the issues relating to surveillance and other forms of intrusion in employment
significantly different from issues in other areas? If so, how?

Does the current legal framework achieve an appropriate balance between
the interests of employers and employees with regard to surveillance and other
forms of intrusion? If not, in what areas is reform needed to achieve an
appropriate balance?

Should there be a specific statute governing workplace surveillance? If so, what
areas should it cover?

Should there be a code governing workplace surveillance or workplace privacy
generally? If so, what areas should it cover, and what mechanism should be used
to introduce it?

Should private investigators be subject to any greater legal restrictions than other
members of the public in order to protect privacy?

Invasion of Privacy: Penalties and Remedies

321



APPENDIX: List of questions

@81 Do any of the current laws relating to privacy, or any proposals for possible law
reform, discussed elsewhere in this issues paper have particular implications for
private investigators?

‘ 082 Should additional privacy-related crimes be added to the list of “specified offences”
| in the Private Investigators and Security Guards Act 1974? Are there any other
ways in which the licensing process could be used to protect privacy?

083 Should section 52 of the Private Investigators and Security Guards Act 1974 be
retained? If so, should it be modified in any way?

Q84 Should surveillance and other privacy-intrusive activities by private
| investigators be regulated by any of the following: a code of ethics made under
‘ the Private Investigators and Security Guards Act 1974; a Code of Practice made

under the Privacy Act 1993; or a code of ethics developed and enforced by the
industry itself?

CHAPTER 13 Q85 Are there any other matters relating to the adequacy of New Zealand law to

\ protect privacy that have not been covered in this issues paper, and that you

\ believe the Commission should consider? (Note that the Privacy Act 1993 is to
be the subject of a separate issues paper.)
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