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LAW COMMISSION RECOMMENDS LEGAL 

RECOGNITION OF DECEASED’S WISHES  
 

Should you be able to direct how your body is dealt with after your death? Who should make 

these decisions? How should the law recognise tikanga in relation to burial decisions? The Law 

Commission has consulted broadly on these and other questions related to burial decisions.   

It has developed recommendations that would give people more control over what happens to 

their body after their death.  The recommendations are contained in the Law Commission’s 

Report, Death, Burial and Cremation: A new law for contemporary New Zealand (NZLC R134, 

2015), which has now been tabled in the House of Representatives. 

The Report concludes a five year, first principles review of burial and cremation law, which is 

set out in the Burial and Cremation Act 1964. 

Dr Wayne Mapp, the lead Commissioner on the review, said: 

“The Law Commission conducted extensive consultation across the country on these and 

other issues arising in our burial and cremation review.  We found strong interest in these 

questions because they touch the lives of every person at some point.   

“Also, the high profile case of Takemore v Clark meant that people were already thinking 

about questions raised in our review, such as who gets to make the final decision on 

burial or cremation when the extended family or whanau cannot agree? Or, should we 

give legal recognition to tikanga-based methods of making these decisions?  

“We also found that people were surprised that their wishes were not required to be 

followed after their death, even if they were written in their will.” 

The Law Commission found that there is an increasing legal and philosophical acceptance that 

the wishes of the individual are important and must hold considerable weight.  Its 

recommendations are designed to balance this interest in individual autonomy alongside 

interests in recognising tikanga Māori and the needs of all family members to have their voices 



 

heard when decisions are made after a death. They are also designed to increase certainty about 

who makes the final decision, so as to minimise the number of disputes that arise. 

Two key recommendations in Part 4 of the Report, relating to burial decisions are: 

 If a person has left written directions as to their funeral arrangements, disposal of their 

body or handling of their remains, those directions must be given effect unless there is a 

compelling reason not to.   

 A person should be able to appoint a “deceased’s representative” as the person with 

legal authority to make decisions after their death. If a deceased representative has not 

been appointed but the deceased person left a will, the executor appointed under that 

will would continue to have legal authority to make the decisions if there is 

disagreement amongst the family. 

Dr Mapp said: 

“These recommendations will increase certainty about who has the final decision making 

authority and so will decrease the likelihood of disputes arising.  Also, they leave space 

for tikanga to operate where, for example, a person appoints a kaumātua from their hapū 

as their deceased’s representative to make decisions after their death.” 

Another recommendation in Part Four of the Report proposes that the Family Court and the 

Māori Land Court should have jurisdiction to determine burial disputes in addition to the High 

Court, which currently has sole jurisdiction.  

The Law Commission’s recommendations in relation to burial decisions are set out in Part Four 

of the Report.  The Report also recommends changes in respect of death certification (Part One); 

cemeteries and crematoria (Part Two); and the funeral sector (Part Three). 

-ENDS- 

 

For further information and comment, contact: Linda McIver, Senior Legal & Policy 

Adviser, Law Commission, tel (04) 914 4837 or lmciver@lawcom.govt.nz 

 

This media release and a copy of the Report is available from our website at 

http://www.lawcom.govt.nz/our-projects/burial-and-cremation-law 
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