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Previous Law Commission work 

In Criminal Prosecution (NZLC R66), the Law Commission identified some problems 
with status hearings*. The principal concern was their unregulated nature: status 
hearings are a judicial initiative, implemented by practice note, and they have tended to 
operate inconsistently between judges and around the country. We subsequently 
received a reference to undertake further work. 

In July 2004, we published a joint report with the Ministry of Justice summarising the 
results of research in selected District Courts, entitled Status Hearings Evaluation: A 
New Zealand Study of Pre-Trial Hearings in Criminal Cases.  

We simultaneously published Reforming Criminal Pre-Trial Processes: A Discussion 
Paper (NZLC PP55), which made preliminary recommendations for pre-trial process 
reform. 

This report reiterates and expands on some of the recommendations previously made by 
the Commission in Delivering Justice for All: A Vision for New Zealand Courts and 
Tribunals (NZLC R85). 

Scope of this report 

The terms of reference for this project focused on status hearings*. We found that status 
hearings could not be effectively reformed without reforming other parts of the criminal 
pre-trial process. For example, everybody agrees that it can be beneficial for the 
prosecutor and defence counsel to discuss some aspects of their cases, preferably at an 
early stage. At present, this happens in front of a judge at status hearing simply because 
that is the accepted practice and there are no other mechanisms to require or support 
earlier out of court discussions. Developing such alternative mechanisms is a key goal 
of this report. 

Our recommendations relate to summary and electable criminal cases: that is, to cases 
that are managed and tried in the District Court. Summary cases are those where the 
charges are non-imprisonable, or where the maximum prison term is 3 months or less. 
Electable cases are those with a maximum prison term of more than 3 months’ 
imprisonment, in which the defendant has a right to elect jury trial instead of trial by 
judge alone. 

* Status hearings defined 

A status hearing is a pre-trial discussion about a criminal case, held in open court, 
in the presence of the prosecutor, defence counsel, defendant, a District Court 
judge, and sometimes the complainant.  

The discussion is often resolution-focused: that is, whether the defendant’s 
intention to proceed to trial might be altered by amendments to the charges or 
alleged facts, or an indication from the judge of the likely sentence. 
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Consultation 

We consulted the Police Prosecution Service and police prosecutors from around the 
country; non-police prosecution agencies; Crown Solicitors and the Crown Law Office; 
courts operations staff in head office and large and small court registries; Ministry of 
Justice policy staff; the New Zealand Law Society (NZLS); other defence counsel; the 
Public Defence Service pilot; the Legal Services Agency (LSA); and many District 
Court judges.  

Structure and content of the report 

A summary follows, by chapter, of key aspects and recommendations. 

1 Current practice: managing criminal cases by status hearings and callovers 

Approximately 95 per cent of criminal cases are resolved pre-trial. Examples of how 
this might occur include a guilty plea, withdrawal of all charges, or the successful 
completion of police diversion. This means that the pre-trial process is no less essential 
to the quality of justice than trials. However, it has received scant attention. 

At present, the pre-trial process in New Zealand is enormously inefficient. In broad 
terms, prosecutors, defence counsel, defendants, court staff, and judges are all affected 
and motivated by two things: 

(a) There is a focus on court appearances as the means of progressing cases, because 
there are no mechanisms other than judicial authority to achieve this. For the same 
reason, parties too frequently arrive at court unprepared, and cases then need to be 
adjourned.  

(b) Delay is habitual: everyone accepts repeated adjournments as the norm. This 
culture has partly developed because adjournment has no immediate adverse 
consequences. 

Status hearings were introduced 10 years ago, in an attempt to address these problems. 
Law Commission and Ministry of Justice research published in 2004 concluded that the 
evidence of their success is equivocal. However, operationally, there is a lot of support 
for status hearings. 

2 Doing justice efficiently in the summary jurisdiction 

Chapter 2 defines the scope of this report, and explains why it is not confined to status 
hearings: as explained above, it recommends reform of the whole pre-trial process for 
summary and electable (District Court) cases. 

In a sense, this is fresh thinking, because no big picture consideration has been given to 
the pre-trial process before. However, in another sense it is not: many of our 
recommendations have been drawn from good practices developed and being used 
informally by some individuals or in some courts.  

We believe that the pre-trial process can be both efficient and just, and that a better 
quality of justice will be achieved through greater efficiency.  

At present, the excessive number of cases in the system, and of appearances per case, 
overtaxes judicial and court resources. Because court lists are full, cases wait a long 
time to be heard. Delay affects the quality of evidence and puts at risk the accuracy of 
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verdicts. It postpones closure for complainants, witnesses, and defendants. Some cases 
may ultimately be dismissed for abuse of process. All of these things undermine public 
confidence. 

3 Police Prosecution Service: structure and processes 

Defendants are told, at the time of arrest, on what charge or charges they have been 
arrested. Charges are then laid by the investigating officer.  

The Police Prosecution Service is an independent arm of the police, responsible for the 
conduct of police prosecutions. Prosecutors are entitled and required to review case 
files, to determine whether there is sufficient evidence to prosecute the criminal charges 
(which requires a higher threshold to be met than the threshold for arrest), and whether 
it is in the public interest to proceed with the case. 

However, prosecutors are often unable to engage in this way at an early stage, for 
reasons that are largely beyond their control. The reasons include legislative timeframes 
for bringing arrested persons to court, and internal police practices that are poorly 
adapted to the independent prosecutorial role (which is relatively new in New Zealand).  

We recommend changes to promote early Police Prosecution Service scrutiny of files, 
so that the prosecutor can confirm which charges should proceed, and how they should 
proceed (in court, or by alternative means such as a police caution). 

We recommend a police caution scheme that can operate out of court, if the alleged 
offender consents to being cautioned instead of prosecuted. The caution scheme would 
only apply to offending where there is evidence of criminal conduct sufficient to 
proceed with a prosecution, and some intervention is appropriate in the public interest, 
but court proceedings are thought to be too heavy-handed. It will usually be minor first 
offending. We do not consider court involvement in what is currently called “police 
diversion” to be an effective safeguard; it is a waste of court resources, and gives the 
pretence of judicial oversight to an administrative prosecutorial decision.  

The evidence against the defendant needs to be disclosed to that person early, and in 
sufficient quantity to enable an informed decision about whether the alleged offending 
is accepted or denied. Failure to achieve this in a timely way is a widely accepted cause 
of delayed guilty pleas.  

Other government prosecutors may benefit from similar practices. However, because of 
their variability, we have not made specific recommendations for them. 

4 The administrative phase: the list court and other matters 

We have used the term “administrative phase” to collectively describe all of the things 
that need to be arranged or considered when a case enters the court system: this will 
often include matters such as legal aid, bail, name suppression, and initial disclosure. 

First, we recommend that uncontested administrative matters (where both parties agree) 
should be dealt with out of court by registry staff. If judges and courtrooms are only 
used for guilty pleas and contested applications, this will save judicial and courtroom 
time.  

Although more will occur out of court, there is no intention to inhibit open justice: we 
recommend media access to lists of defendants and any orders made in respect of them. 
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Secondly, there needs to be a statutory limit on the number of administrative phase 
adjournments, to remove the expectation that there is no urgency to achieve these 
things. We recommend a maximum of one adjournment to arrange administrative 
matters. Further adjournments could be obtained by judicial leave, when this is 
considered by the judge to further the interests of justice.  

This goal would be assisted by prompt LSA processing of legal aid applications. This is 
one of the issues under consideration by the LSA in a review of initial criminal legal 
services that is currently being undertaken. 

We support changes to the legislation relating to defendants held in custody pending 
trial. At present they return to court every 8 days for a further custodial remand, which 
results in a lot of court appearances. There needs to be provision for defendants to be 
remanded in custody indefinitely by a registrar with consent, or by a judge in the 
absence of consent. Existing safeguards (for example, under the Bail Act and the 
common law of habeas corpus) are sufficient protection for defendants who from time 
to time will wish to have their circumstances reviewed. 

In some cases, there will be a guilty plea during the administrative phase. Cases in 
which this does not occur should be adjourned to a provisional status hearing date, with 
interim case management requirements that are described in chapters 5 to 8. 

5 Requirement on defendants to state the nature of their case 

We recommend a requirement on defendants to identify disputed issues before trial, in 
two ways: by listing them in a case management memorandum that is discussed further 
below, and by making an opening statement to the jury at the start of jury trials. 

Defendants currently do not have to do either of these things, but in practice they are 
occurring voluntarily quite often. The defence bar (as represented by the NZLS) has 
previously expressed opposition to a compulsory requirement. We have carefully 
considered their objections in principle, and find them unpersuasive. This is a 
development that has been found useful in the civil jurisdiction, and overseas in the 
United Kingdom and Victoria (Australia). 

This is not the same as the longstanding requirement for prosecution disclosure. 
Prosecutors must disclose all relevant evidence. For defendants we are recommending 
only that they say what issues are in dispute. 

This will ensure that resources are directed to the issues; that prosecutors are not 
ambushed; that evidence and cross-examination are focused and therefore may be 
shorter; and that the jury is similarly focused and therefore better placed to make an 
accurate decision. All of these things will further the interests of justice. 

6 Case management memorandum and discussions 

We recommend that prosecutors and defence counsel should be required to undertake 
case management discussions out of court. This may occur in person, or by email or 
telephone, depending on the circumstances and individual preference.  

Case management discussions may include negotiations about the appropriateness of 
the charges, and the accuracy of the alleged facts on which those charges have been 
based. Sometimes minor amendments to these things can produce a guilty plea, but we 
recommend that the overriding consideration should always be the interests of justice. 
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In cases that are not resolved, and are proceeding to trial, the parties will also need to 
discuss trial management matters (such as the number of witnesses, estimated trial 
duration, and what the defendant disputes). 

It is essential that defendants provide timely instructions to their counsel about these 
matters; we therefore recommend that this should be a condition of bail. 

A case management memorandum recording what has been agreed must be completed 
by both parties, and filed by the prosecutor 10 working days before the provisional 
status hearing. The form that we propose is in appendix A of the report. 

Realistically, there will often be disagreements. It will be open to either party to request 
a status hearing. However, the case management memorandum procedure is intended 
and expected to reduce the need for status hearings. 

7 Out of court processes for bringing cases to trial 

There will be no need for a status hearing if, as a result of case management 
discussions:  

(a) a decision has been reached that the defendant will plead either guilty or not 
guilty; and   

(b) if the plea is not guilty, the parties have responded as required to all of the trial 
management questions in the case management memorandum.  

We recommend legislative provision for guilty and not guilty pleas to be entered on the 
papers: that is, by recording them on the case management memorandum, which would 
then be filed in court. If pleading not guilty on an electable charge (a charge with a 
maximum prison term of more than 3 months, on which the defendant has a right to 
elect jury trial) this election would also be made on the papers. 

Filed case management memoranda will all be reviewed by a judge, for the following 
purposes:   

(a) where a guilty plea has been entered, the judge can (if necessary) request a pre-
sentence report; 

(b) where a not guilty plea has been entered, the judge may request a status hearing if 
unhappy with the trial management arrangements agreed between the parties; and 

(c) where the parties have asked for a status hearing, the judge can prepare in 
advance, instead of being brought up to speed with the case in court, which is 
what currently occurs. 

We recommend that the registry staff of each District Court should include a case 
officer, who would oversee the progress of individual criminal cases, and may assist 
judges in the administrative aspects of processing case management memoranda. 

For cases in which pleas of either kind have been entered on all charges, the provisional 
status hearing date would be abandoned. 

8 Status hearings 

If either or both parties request a status hearing, they will be entitled to it as of right, but 
they will be required to state the reason. This will sometimes be for judicial mediation, 
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where there are allegations of unreasonableness by one or both parties. Another 
common reason will be a request by defence counsel for a sentence indication. 

A sentence indication is an oral judicial assessment of the appropriate sentence if the 
defendant pleads guilty now, compared with the likely sentence if he or she fully 
defends the case. There is a difference between the two putative sentences, because it is 
common in New Zealand and elsewhere to recognise and reward factors associated with 
an early guilty plea such as acceptance of responsibility for the offence, and reduced 
trauma for complainants and witnesses. The earlier the guilty plea occurs, the greater 
the sentence discount should be.  

However, in practice this works erratically. We recommend that the sentencing discount 
principle and sentence indication practice should be codified and consistently applied. 
This will assist defendants in making informed choices about defending cases. 

Status hearings will occur in open court, with the potential for media coverage subject 
to the usual protocols. 

9 The indictable jurisdiction 

As noted above, our recommendations relate to summary and electable (District Court) 
cases. Purely indictable cases (the most serious offences, such as murder, rape, class A 
drugs) are often High Court trials. We recommend further consultation about extending 
our recommendations to this jurisdiction. 

10 Unrepresented defendants 

We recommend that unrepresented defendants should not be required to informally 
discuss their case with prosecutors, because of evidence of the highly adversarial 
dynamic that sometimes exists in such cases. Case management for unrepresented 
defendants will be judicially facilitated at a status hearing (that is, in open court). The 
same memorandum will need to be completed. 

11 Changing the culture of non-compliance 

Non-compliance with the recommended changes will need to be sanctioned. In this 
regard, we recommend the following. 

We have observed, and been told about, examples of under-performance by defence 
counsel (such as failing to appear in court, or disorganisation to a degree that impedes 
the proper progress of the case). Defence counsel are not overseen and regulated in the 
same way as a prosecutor employed by a government agency, which has supervisory 
structures and ultimately is politically responsible; for prosecutors, the spectre of abuse 
of process is also a disincentive. 

The NZLS has professional disciplinary processes that will be revamped by the 
Lawyers’ and Conveyancers’ Bill, and these will continue to apply to all counsel. 

Many criminal cases are funded by legal aid, and we recommend a new process for 
dealing with legal aid providers. This will require the LSA to take responsibility for the 
contractual performance of listed counsel. These counsel are employed and taxpayer-
funded to provide a service. If they are continually not fulfilling their duty, either to 
their client or as an officer of the court, state funding should not continue. For minor or 
one-off misdemeanour, we recommend that the Legal Services Act 2000 should be 
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amended to give the LSA options short of suspension from the legal aid provider list 
(for example, withholding payment in full or part for a particular case). 

This should not be taken as a general slight on either defence counsel, or legal aid 
providers. We are talking about a very small number of sub-optimal performers. 

We also recommend legislative provision for judicially imposed costs orders on 
prosecution agencies or defence counsel, to be recovered as a debt to the consolidated 
fund. This reinforces the fact that inefficiency in the conduct of criminal trials is a 
significant cost to the state. 

We recommend codification of courts’ power to proceed in the absence of defendants in 
some circumstances. This has recently been confirmed at common law in New Zealand, 
following appellate decisions in an English case called Jones. We believe that this may 
sometimes be a valid response to non-appearance by a defendant, where the non-
appearance appears to be deliberate. It has recently emerged as a problem in multi-
defendant gang-related methamphetamine trials. 

12 Legislative vehicle 

Many of our recommendations are operational. Some change to existing Acts will be 
necessary, but on the whole we believe that rules will be preferable to primary 
legislation. Rules will ensure national consistency of practice; they can be more readily 
changed than the parliamentary process allows; and are developed with expert input.  

At present, there is no comprehensive set of criminal procedure rules. However, a 
project of a similar kind has already been agreed to by the government (the 
Simplification of Criminal Procedure project being undertaken by the Ministry of 
Justice, which will simplify and consolidate criminal procedure law in a new Criminal 
Procedure Act). We recommend that new rules should be drafted as part of this project, 
and appended to the new Act. 

We also recommend review of the Solicitor-General’s Prosecution Guidelines. These 
provide administrative guidance about best prosecutorial practice. 

13 Resource implications 

This chapter assesses the potential for substantial efficiency gains in the use of justice 
sector resources. Some agencies, most notably the Police Prosecution Service, will 
require more resourcing. 
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