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WIDER SEARCH AND SURVEILLANCE POWERS
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CRIMINAL MATTERS LAW
The Law Commission today released its Issues Paper, Extradition and Mutual Assistance in Criminal
Matters. The Paper contains a review of the Mutual Assistance in Criminal Matters Act 1992
(MACMA) and arrives at a preliminary conclusion that MACMA is not fit for purpose in the modern,
globalised world. The Commission’s proposals for a new or substantially redrafted MACMA are
intended to generate discussion and promote public feedback. Submissions can be made online at
www.lawcom.govt.nz and close 2 March 2015.
MACMA serves as a gateway, allowing foreign countries a route through which they can access the
tools New Zealand uses when investigating and prosecuting criminal activity. Currently, MACMA is
too detailed and specific and instead needs to be more principles-based. The general rule should be
that any domestic tool that can be used to investigate and prosecute crime, and to restrain and seek
forfeiture of property derived from crime, is available for foreign criminal matters in the appropriate
circumstances. One of the Commission’s key proposals is that the gateway function should be
widened, particularly in the area of search and surveillance so that foreign countries will have the
ability to ask the New Zealand Police to conduct searches and surveillance under the Search and
Surveillance Act 2012 which are needed to assist the foreign countries in their own investigations.
On extending MACMA’s gateway function, Geoff McLay – one of the Commissioners leading the
review – said that New Zealand has made international commitments to provide wider search and
surveillance assistance to foreign countries than is currently permitted under MACMA. However, he
was clear to point out that any such extension would need to be accompanied by transparent and
stringent human rights protections.
“Not only is MACMA a gateway, but it also has a very important gatekeeping function which is
undertaken by the Attorney-General to ensure that foreign assistance is only provided in the
appropriate circumstances, and the rights of individuals in New Zealand affected by the request are
sufficiently protected.”
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McLay went on to say that the Commission is proposing that the Attorney-General’s gatekeeping role
in this area be strengthened.
“Search and surveillance assistance should be subject to strict legislative conditions. Moreover, the
Attorney-General should have the discretion to refuse to provide this assistance.”
The Commission has also proposed some new grounds on which the Attorney-General could refuse to
provide any requested assistance.
The Commission’s other key proposals to reform MACMA are to simplify the framework for giving
effect to New Zealand’s international commitments and make clear the relationship between
MACMA and other mutual assistance arrangements with regulatory agencies and their foreign
counterparts. While the Commission is of the view that if the assistance should be able to be provided
through a variety of different mechanisms, there needs to be some centralised oversight across all
regimes that reflects some common principles and/or requirements.
The full Issues Paper, Extradition and Mutual Assistance in Criminal Matters (IP37), is available
from our website at http://www.lawcom.govt.nz/project/extradition-and-mutual-assistance/issuespaper.
-ENDS-

For further information and comment, contact: Geoff McLay, Lead Commissioner for the
review, tel (04) 914 4814, geoffmclay@lawcom.govt.nz, or Lisa McCormick, IT &
Communications Manager, tel (04) 914 4817, lmccormick@lawcom.govt.nz.
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