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The New Zealand Law Society (Law Society) welcomes the opportunity to comment on the Law 

Commission’s Issues Paper Review of Joint and Several Liability, November 2012, IP32 (Issues Paper). 

 

 

Chapter 2 – The current Law 

Q1 In what ways, if any, does joint and several liability work well at present? 

In general a person who has suffered loss is entitled to recover that loss from the person who caused it.  

Difficulties arise where more than one person has caused the loss, and where those persons are not 

equally responsible or are not all available. 

 

Questions of the share of responsibility can be resolved as between defendants. In the case of 

unavailability, however, it may be necessary to decide whether the plaintiff or the available defendant 

takes the hit.  The Law Society takes the view that the preferable approach is for this additional loss to 

be suffered by the defendant on the grounds that, without the defendant’s action, there would have 

been no loss at all.  It is the defendant’s misfortune that part of the loss cannot be passed on. 

 

That view underpins the comments that follow.  

 

Joint and several liability works well at present because it promotes full compensation to the plaintiff 

(who has often had little involvement in the selection of persons who become co-defendants, such as 

subcontractors). 

 

Where there are many parties who caused the same loss by their wrongdoing and those parties are 

difficult to ascertain or locate, joint and several liability means that a plaintiff does not face the burden, 

and cost, of joining every potentially liable defendant to the action.  Plaintiffs are frequently less likely 

than prospective defendants to have knowledge of the circumstances that caused the damage and 

therefore less able to identify those persons who caused the damage.  As the relevant limitation period 

for a plaintiff commences earlier than the relevant limitation period for a defendant seeking to join 

other defendants to the proceeding to make a contribution, this may further increase the risk of 

injustice to plaintiffs.    
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A claim in which a plaintiff must establish the liability of a defendant, or of a defendant bloc, and leave 

the question of the appropriate level of contribution to the defendants is a simpler claim than a claim in 

which all potential defendants must be joined and their respective contribution to the plaintiff’s loss 

assessed.  

 

The costs regime generally enables a successful plaintiff to recover approximately two-thirds of the 

legal costs.  The remainder of the costs are not recovered and, in practice, the recovery often 

represents much less than two-thirds.  In a regime under which the plaintiff is obliged to join all 

potential defendants a wronged plaintiff would face the prospect of meeting many of those costs itself.  

 

Q2 Under joint and several liability each defendant is liable for all the damage they are found to have 

caused, even if other defendants are also responsible.  Is this fair? 

By definition, a defendant can only be liable for damage for which causation is proved.  As a matter of 

law, the parties who are liable must have caused the loss and the loss must have been reasonably 

foreseeable.  As between plaintiff and defendant, the result is completely fair. 

 

The principle behind joint and several liability is that a defendant’s responsibility for harm is not 

diminished by the fact that another person’s tortious conduct also contributed to it.
1
  Any potential 

unfairness is mitigated by a defendant’s ability to apply for contributions from other responsible 

parties, or to join other defendants to the action, and the court’s ability to make an appropriate 

apportionment.
2
 

 

Q3 Joint and several liability only applies where the defendants are liable for the same loss or damage.  

How do you think this “same damage” requirement should be applied in practice? 

Any assessment of whether damage is the “same” has to be proved in the same way as any other fact in 

dispute.  As far as the plaintiff is concerned, it must prove its loss and the necessary causation.  If some 

defendants contend they are not liable for all the loss then this fact must be proved on the balance of 

probabilities. 

 

Q4 Joint and several liability is intended to ensure that the plaintiff is fully compensated for their loss, 

even if one defendant is missing or insolvent.  Is this goal achieved in practice? 

The principle does achieve this goal in practice – as the law stands the defendant loses out where other 

defendants are missing or insolvent. 

 

Q5 Should plaintiffs be able to recover the full amount of their loss without claiming from all possible 

defendants who contributed to the damage?  If so, why?  If not, why not? 

Once the plaintiff has established causation in respect of a defendant, the plaintiff should be entitled to 

recover from that defendant.  The fact that multiple parties have wronged the plaintiff does not alter 

the fact that, as between the plaintiff and any liable defendant, the defendant caused the loss. 

 

The ability to share the loss between all responsible defendants is available to the defendant, but 

should not be a requirement imposed on the plaintiff. 

 

The Law Society also considers that it seems fairer that the unrecovered costs in the scale costs regime 

should be landed on liable defendants.  

 

 

 

                                                 
1
  The Law of Torts in New Zealand, Stephen Todd (5

th
 ed, Brookers, Wellington, 2005), at [24.4]. 

2
  Law Reform Act 1936, s 17(2) 
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The joint and several liability regime avoids unnecessary procedural difficulties.  At the extreme:  

 

(a) Under proportionate liability, if there were 100 parties contributing to the loss, the plaintiff 

would have to claim against each of these parties, and establish the liability of each.  The result of 

this could be complex and expensive litigation.  

 

(b) If the plaintiff were to pursue only one defendant out of the potential group of 100, the court 

would have to allocate the appropriate share of responsibility to the other 99 parties without 

hearing from these parties.  This raises the question of how enforceable such allocation would be 

on the absent parties.  Another possible scenario is that the case would be unable to proceed 

without the remaining defendants.  This does not appear to be an attractive solution. 

 

Q6 How effectively does apportionment operate in practice?  Does apportioning responsibility between 

several liable defendants do justice between defendants? 

In a situation in which a number of defendants contribute to indivisible loss, and an application is made 

for a contribution, the court will allocate responsibility in such a way as is “just and equitable having 

regard to the extent of that person’s responsibility for the damage”.
3
  

 

That assessment may be a difficult exercise, but no more difficult than assessing causation.  The Law 

Society does not consider that there is any perceived injustice between defendants arising out of the 

operation of the system. 

 

 

Chapter 3 – Alternatives to joint and several liability 

Q7 Which, of joint and several liability and proportionate liability, do you consider fairer.  Why? 

Both systems have the potential to achieve fair results.  Where all defendants are present and solvent, 

the results are likely to be the same under both systems.  Where defendants are missing, proportionate 

liability would shift a loss onto the plaintiff while joint and several liability imposes it on the defendant. 

 

The Law Society agrees with the Law Commission that it is not inherently unfair that parties that are 

liable for loss end up paying a share of the liability of other parties that are not present, rather than the 

party that was not liable for the loss.  

 

The main argument in favour of proportionate liability concerns fairness issues in relation to “deep 

pockets” defendants.  It could be unfair if one category of defendant routinely ended up paying the 

share of liability of another class.  As the Final Report to the Department of Building and Housing
4
 (Final 

Report to the DBH) points out, however, if this does happen, it may not be caused by the liability 

regime but by other factors.  

 

Q8 If a system of proportionate liability were introduced, what if any additional measure do you think 

would be needed to protect plaintiffs, for instance against uncollectable shares? 

The Final Report to the DBH concluded that home warranty insurance, or some other means of 

protecting homeowners from the possibility of suffering loss, should be mandated (at 12.4.2).   

 

 

                                                 
3
 Ibid. 

4
   Final Report to the Department of Building and Housing: review of the application of joint and several liability to the building and 

construction sector, Buddle Findlay, Sapere research group, 26 April 2011, available at 

http://www.dbh.govt.nz/UserFiles/File/Building/Building%20law%20and%20compliance/final-report-review-of-joint-and-several-

liability.pdf (accessed 25 January 2013). 
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It proposed that at a minimum, insurance should: 

(a) cover losses arising from non-completion of building work or negligence of the parties involved in 

the work, 

(b) be backstop in nature, and 

(c) have a finite limitation period. 

 

We note, however, that the report cited concerns that New Zealand insurers would be reluctant to 

provide insurance.  It also suggested that consumers should be educated to protect themselves from 

loss, and to take such steps as protecting themselves through contractual agreements, insurance, and 

being better informed about the issues (involved in, for example, building and construction work). 

While this is something worth considering, it seems unlikely that it would receive the necessary support 

from the insurance industry. 

 

Q9 Which if any of the hybrids or other alternatives to straight joint and several liability or straight 

proportionate liability do you prefer?  Why? 

The Law Society favours retaining the status quo. 

 

The “peripheral wrongdoer” model renders full recovery impossible where the only present and solvent 

defendant is “peripheral”.  Determining whether a defendant is “peripheral” to the wrongdoing 

involves a judgment on the judge’s part or the introduction of an arbitrary threshold.  The peripheral 

wrongdoer model would increase the complexity and cost of litigation, as it would be necessary in each 

case to assess the contribution of each defendant. 

 

The “contributory negligence” hybrid was considered, and then rejected, as an alternative by the Law 

Commission in its 1998 Report.  It is fair that, as between the plaintiff and the defendant ‘bloc’, the 

plaintiff ought to pay for his share of the responsibility.  However, after the assessment of the plaintiff’s 

contribution has been made, there seems no good principled reason to alter the basis of defendant 

liability (cf Fitzgerald v Lane [1989] AC 328).  

 

Q10 If the “peripheral wrongdoer” model is used, do you think it is necessary to include a threshold test 

or definition in legislation? If you support a statutory threshold, what threshold would you prefer? 

How should this be applied in practice? 

The Law Society would consider it necessary to include a threshold test for the “peripheral wrongdoer” 

test.  Otherwise, it would be effectively to throw everything into the lap of the judge.
5
  

 

Selecting the threshold would be a difficult exercise and seems an unnecessary complication in 

litigation that is already less than straightforward.  

 

Q11 If the “plaintiff at fault” model is used, should there be a threshold level for contributory negligence 

by the plaintiff, before proportionate liability applies?  If so, what level do you consider appropriate? 

The Law Society does not support the plaintiff at fault model.  

 

Q12 Overall, which of the options for reform or the status quo do you prefer?  Why? 

The Final Report to the DBH identified no clear argument on fairness grounds to change the joint and 

several liability rule.  The economics literature does not identify a clear-cut efficiency rationale for 

favouring a particular liability rule over another, other than “highly context-specific matters”, such as 

specific circumstances of particular industries, or factors specific to a particular case.  

                                                 
5
  NZLC R47 at 6, citing Sir Alexander Turner. 
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The Law Society considers there is no inherent unfairness in the status quo, although it can sometimes 

disadvantage some parties (e.g. those parties with “deep pockets”). 

 

The Law Commission suggested various ways of addressing the problems of “deep pockets” in its 1998 

report: professional firms could be permitted to incorporate with limited liability; auditors might be 

encouraged to “show clients the door”; legislation might provide for a cap on liability; and there might 

be statutory reformulation of auditor liability and the liability of territorial local authorities for civil 

consequences of negligent supervision of building and like work.  

 

The Final Report to the DBH analysed building sector concerns surrounding joint and several liability, 

and concluded that, while certain of these concerns are legitimate, reform of the liability system is not 

the answer. 

 

The Law Society endorses retaining the status quo.  It best enables plaintiffs to obtain compensation for 

loss where some defendants are missing or insolvent.  It avoids overly complex litigation, and limits the 

costs of litigation to the plaintiff.  The law of contribution allows for fairness among defendants. 

 

 

Chapter 4 – The Commission’s previous papers on the topic 

Q13 Should contributory negligence operate as a partial defence for all claims, regardless of whether the 

defendant is liable in contract, tort, or equity? 

Contributory negligence may not currently be raised as a defence to a claim for (pure) breach of 

contractual duty.  Although the defendant may put the plaintiff’s responsibility in issue in other ways, 

such as raising causation or failure to mitigate, these doctrines are (relatively speaking) blunt 

instruments, and in the case of mitigation, only apply after breach. 

 

The Law Society agrees with the Law Commission (1992 and 1998) that it is anomalous that the courts 

may take into account the plaintiff’s contributory fault in relation to some causes of action but not 

others, and that the concept of contributory fault is not incompatible with the law of contract and not 

likely to distort it.  

 

Introducing notions of contributory fault in contract claims would, however, distort the concept of 

absolute liability in contract, and would effectively convert breach of contract into a fault-based 

liability.  Changes of this nature would require considerable thought as to the possible consequences. 

 

It would probably be preferable to highlight the importance of causation in contract claims so that 

defendants could be assured that they would not be held liable for damage they had not in fact caused. 

 

Q14 Should defendants be able to recover contributions from all other potentially liable parties regardless 

of whether the defendant is liable in contract, tort, or equity? 

At present, section 17(1)(c) of the Law Reform Act 1936 stipulates that contributions are only available 

where the defendant is a tortfeasor. Contribution in other cases depends on the exercise of an 

equitable jurisdiction, but there is no clear liability to contribute where different causes of action are 

relied on. 

 

The Law Society can see no good public policy, or other, reason to retain this anomalous position.  We 

support the Law Commission’s 1992 recommendation that the right to recover contributions be 
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extended to all forms of liability.  We note that reform of the law on contributions is supported both by 

academic and judicial authority.
6
 

 

The law of contribution was recently considered by the Supreme Court in Altimarloch.
7
  The Law Society 

favours the suggestion of McGrath J (at paragraph 224): defendants should be able to recover 

contributions from other potentially liable parties in situations in which the liabilities of the co-obligors 

to the principal claimant are such that the enforcement by the plaintiff against either co-obligor would 

diminish that obligor in his material substance to the value of that liability.  That suggestion would give 

effect to the position previously proposed by the Law Commission. 

 

Q15 Should the rules relating to contributory negligence and contributions be the same whether the claim 

is based in contract, tort, or equity? 

Care needs to be taken before deciding that contributory “negligence” should operate across the board. 

If fault is not a requirement of the defendant’s liability, then introducing notions of fault is likely to be 

problematic.  What is needed is a clear understanding of the importance of causation in establishing 

liability. 

 

 

Chapter 5 – What has happened 

Q16 Do you consider that leaky homes have exposed problems in the operation of the rule of joint and 

several liability?  If so, what are they? 

No, there are no special circumstances associated with the leaky homes crisis that justify a departure 

from the joint and several liability rule.  It would be imprudent to make adjustments to the general law 

that are the result of very specific issues arising out of the leaky homes crisis. 

 

Q17 Which of joint and several liability or proportionate liability do you think would produce fairer 

outcomes in leaky building cases?  Why? 

The question of which approach is fairer depends on whether this issue is viewed from the perspective 

of the plaintiff or that of the defendant.  The introduction of a proportionate liability regime would 

require a plaintiff to identify every person who has contributed to the harm suffered by the plaintiff 

which, in the context of a plaintiff who is the subsequent purchaser of a leaky home would require the 

purchaser to identify every person who materially contributed to the damage that the plaintiff has 

suffered.  This could place such purchasers at a disadvantage as they are generally less likely than 

prospective defendants to have knowledge of the circumstances that caused the damage and to be 

able to identify those persons who caused the damage.  A joint and several liability regime incentivises 

each defendant to identify other parties who have caused or contributed to the damage and helps to 

address the problem of asymmetric information.  

 

On the other hand, as the Issues Paper notes, a joint and several liability regime can operate unfairly to 

defendants where one or more of the joint tortfeasors is insolvent.  It also encourages a “deep pockets” 

approach on the part of plaintiffs as the regime encourages plaintiffs to focus on defendants who are 

most likely to be able to fund the damages claim, irrespective of their degree of fault. 

 

There may be some advantages to ratepayers and taxpayers in establishing a purpose-designed 

insurance regime in the residential construction market.  That assumes, however, that insurers would 

be interested, which is very doubtful. 

 

                                                 
6
  See, for example, Todd on Torts (note 1 above) at [24.4.02]; NZ Food Group (1992) Ltd v Amcor Trading (NZ) Ltd [2000] NZLR 83. 

7
  Marlborough District Council v Altimarloch Joint Venture Ltd [2012] 2 NZLR 726. 
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Q18 Do you consider that the joint and several rule has adequately protected homeowners’ interests in 

leaky homes cases? 

In those cases where homeowners with leaky homes have not been adequately protected the primary 

reasons for that lack of adequate protection are not related to the joint and several liability rule. 

 

Q19 Could a change to proportionate liability be limited to a specific sector? 

Although a change to proportionate liability could be limited to specific sectors this would be an 

unprincipled approach and likely to result in practical difficulties (such as boundary definition problems 

– how would criteria be defined and applied so as to determine with certainty which regime applied in 

particular circumstances?).  

 

Q20 If New Zealand were to shift to a system of proportionate liability in the construction sector, would a 

compulsory builders’ warranty scheme be necessary to protect the interests of the homeowner?  If 

so, how should this be funded and run? 

As discussed above, the Law Society does not support a shift to a system of proportionate liability.  

Given that we are not in a position to have undertaken the necessary economic analysis on either 

proportionate liability in the construction sector or on a builders’ compulsory warranty scheme, we 

offer no further comment in relation to Question 20. 

 

We do note however that if there is to be a compulsory builders’ warranty scheme, care must be taken 

in its drafting to ensure that no parties are misled as to consumers’ rights under the Consumer 

Guarantees Act 1993.  

 

Q21 In the wake of the global financial crisis, do you consider that auditors and other professional 

advisers should be able to cap their liability, as in Australia?  If so, how should a liability cap operate?  

What classes of defendant should receive the benefit of liability caps? 

In practice auditors and other professional advisors are already able to manage their liability to a 

significant extent by carefully defining in their engagement letters the purpose of the engagement, the 

class of persons who may rely upon the advice and the scope of responsibility to them, as well as any 

exclusions or limitations of liability.  Where the question is one of concurrent liability and a term of the 

contract between the parties specifically contradicts the duty of care, then a duty of care will not arise. 

 

Although engagement letters are not binding upon persons who are not a party to them they may assist 

in restricting liability to third parties, particularly in cases where the disclaimer is made known to the 

plaintiff, or the plaintiff ought reasonably to have known about it.  Even in cases where the disclaimer 

has not been made known to the plaintiff, the existence of a disclaimer could be one of a number of 

considerations for the court in determining whether the duty of care is fair, just and reasonable under 

the approach taken in South Pacific Manufacturing v New Zealand Securities Investigations [1992] 2 

NZLR 282 (CA).  Under that approach, the court asks whether it is fair, just and reasonable to recognise 

a duty of care, and answers that question through inquiries into proximity and policy.  

 

The current law relating to the liability of auditors and professional advisers has evolved over many 

years and is now reasonably well settled.  In our view no change should be made to that liability regime 

without a careful consideration of the outcomes of the changes, including the alternative redress that 

would be available to parties who suffer economic loss due to negligent advice and who are no longer 

able to recover that loss from the persons who caused it. 
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Chapter 6 – The Australian experience and Closer Economic Relations 

Q22 How relevant is the Australian experience for reform of liability rules in New Zealand?  To what 

extent do the reasons and conditions that led to this change in Australia in 2003 also apply in New 

Zealand? 

While the Australian experience is relevant, it should be noted that proportionate liability would need 

to be considered very carefully in New Zealand, particularly in the consumer law context.  It is only very 

recently (July 2010) that Australia has adopted the equivalent of the Consumer Guarantees Act which 

provides for statutory (not contractual) joint and several liability to consumers as between suppliers 

and manufacturers of goods.  Allocation of liability between the business parties is subject only to 

contractual arrangement between them (including allocation under the default terms provided by the 

Sale of Goods Act 1908 where there is no express term): for example see A&W Holdings (New Zealand) 

Ltd v Hosking, HC Auckland, Cartwright J, 1999 HC191/98.  It is not known whether the outcome of 

cases like this would be affected by the proportionate liability rules, but the intention of the Consumer 

Guarantees Act is that the consumer is entitled to claim against the defendant business party 

(manufacturer or supplier) of choice or ease, with the business parties being in a better position to 

allocate liability between them.  This is simple and effective for consumers particularly when a party 

becomes insolvent. 

 

Q23 How important is it that there be one liability regime applying across Australia and New Zealand? 

In the commercial (and particularly consumer) law context, it would be convenient to have matching 

regimes provided the Australian regime was federal and did not differ by state.  But having said that, we 

note that in the consumer law context Australia has recently tended to adopt New Zealand provisions 

(such as the non-contractual guarantees under the Consumer Guarantees Act), and New Zealand has 

rejected some Australian approaches (for example, the nature of unfair contract terms remedies 

proposed in the Consumer Law Reform Bill 2011) for, in particular, market and efficiency reasons.   A 

single liability regime should not be pursued for its own sake. 

 

Q24 What weight should the Commission give CER when considering whether to recommend changes to 

New Zealand’s liability rules? 

As noted above, the Law Society recommends that the Commission should consider CER but only where 

Australian provisions are federal or adopted by all states, and should not feel the need to be bound by 

it if there are good reasons to differ.   

 

Q25 Given that the different Australian states have not yet harmonised their liability regimes, if New 

Zealand decides to adopt proportionate liability, how should we draw on the Australian experience? 

The Law Society recommends that Australian state experience should be observed and checked 

carefully for efficiency and effectiveness as an example only.  It should be noted that not only can state 

law differ, but the Disputes Tribunals regimes are different in each state. 

 

 

Chapter 7 – Other jurisdictions 

Q26 Are any of the liability models used in other jurisdictions discussed in this chapter preferable to the 

current system of joint and several liability in New Zealand?  If so, why?  And if not, why not? 

We consider the current system of joint and several liability in New Zealand to be preferable to liability 

models adopted in other jurisdictions.   

 

In addition, we do not consider retention of joint and several liability would harm innovation prospects 

(as flagged in [9.4]) provided the 'but-for' test is robust.  For example, a defendant who has not 

contributed to the loss will not be liable, whether under joint and several liability or proportionate 
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liability.  On the other hand, if defendants have caused the loss, under the rules of causation they are 

responsible for all of the loss and we consider this principle should not be diluted in terms of fairness 

and causation. 

 

 

Chapter 8 – Economic arguments 

Q27 To what extent should a liability rule balance fairness or justice concerns with economic efficiency?  

How can the best balance be achieved?  If there must be a trade-off between fairness and efficiency, 

which should be preferred? 

The answers to these questions will depend largely on the policy perspectives of the persons answering 

the questions.  Those answers are likely to be academic rather than practical.  

 

The questions are misconceived to the extent that they assume that fairness and economic efficiency 

are mutually exclusive.  Economic efficiency involves making optimal use of scarce resources with 

alternative uses to satisfy the wants and needs of consumers.  In an economically efficient situation it is 

impossible to generate a larger welfare total from the available resources.  In other words, economic 

efficiency has been achieved where some people cannot be made better off by reallocating available 

resources, without making others worse-off.  Therefore an economically inefficient situation is also 

likely to be unfair (depending on how ‘fairness’ is defined) because, by reallocating resources to achieve 

a more efficient outcome, some people could be made better off without making others worse off. 

 

Q28 Do you think it is true that some categories of defendants in New Zealand tend to become “deep 

pockets”?  Which defendants are particularly affected?  Do you think this is a problem?  Why or why 

not? 

The litigation that has arisen following the leaky buildings crisis and the GFC tends to indicate that some 

particular defendants may be regarded by litigants as having “deep pockets”, namely local authorities in 

the first case and auditors and financial advisers in the second case.  In our view these scenarios do not 

justify a change to the joint and several liability rule as defendants are able to manage these risks 

effectively through changing and improving their processes and, in the case of auditors and financial 

advisors, though the use of suitable terms of engagement.  

 

Q29 Do you favour using proportionate liability to deal with the issues of “deep pockets”?  Are there 

other options to prevent “deep pockets” bearing disproportionate liability?  Are there other ways to 

prevent “deep pockets” becoming risk averse? 

Local authorities do face the risk of being regarded as “deep pockets” in leaky buildings litigation. 

However, we do not favour introduction of proportionate liability as a means of addressing this issue, 

for the reasons given above.  We consider that the option of a compulsory builders’ warranty scheme is 

worth investigating as it would shift the costs of providing compensation from ratepayers and taxpayers 

generally to the builders of warranted homes and their customers, which is a fairer and more efficient 

outcome. 

 

 

Chapter 9 – The case for change 

Q30 Overall, do you think that joint and several liability is a fair system? 

Yes. 

 

Q31 Overall, do you think that proportionate liability is a fair system? 

No – it is too disadvantageous to the party who is the victim of the breach of duty. 
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Q32 What, if anything, could be done to improve the fairness or efficiency of outcomes under joint and 

several liability (either to the plaintiff, the defendant, or overall)? 

Rules of contribution should operate across all forms of liability. The need for proper attention to 

questions of causation should be highlighted. 

 

Q33 If proportionate liability were to replace joint and several liability, what if any adjustments would 

you consider necessary to ensure fair outcomes? 

It should not replace joint and several liability – the downsides are too great. 

 

Q34 How do you think the interests of plaintiffs and defendants should be balanced in a fair system of 

apportioning liability?  How important is avoiding disproportionate burden on some defendants, 

compared to ensuring that plaintiffs receive an effective remedy? 

See Q 32. 

 

Q35 What, if any, other changes do you think are necessary or desirable to improve our liability rules?  

Why? 

No further specific changes are needed. 

 

Q36 Overall, do you think that New Zealand should retain joint and several liability or shift to 

proportionate liability or adopt a hybrid option?  Why? 

Joint and several liability should be retained as the fairest form of dealing with the absent or insolvent 

defendant. 

 

 

The Law Society hopes that the above comments are of assistance to the Law Commission.  If you wish to 

discuss any matters raised in this letter please contact the Civil Litigation and Tribunals Committee convenor, 

Andrew Beck, through the Law Reform Manager, Vicky Stanbridge (phone (04) 463 2912 or email 

vicky.stanbridge@lawsociety.org.nz). 

 

 

Yours sincerely 

 

 
Jonathan Temm 

President 
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Submission to the Law Commission on the Review of Joint and Several Liability 
 
 
This submission is in three parts: 
 
A A discussion which forms the basis of the answers sought in Issues Paper 32 

by the Law Commission   
 
B The questions from Issues Paper 32 and my answers to them. 
 
C Four calculation examples exploring the outcomes of a possible damages 

allocation model as described in “A” and “B” (This is originally in an Excel file 
and can be made available as a “live file” upon request) 

 
 
A  Discussion: 
 
Joint and several liability:  allocation of insolvent defendants: 
 

1. Joint and several liability can only be justified on the proposition that the rights 
of the plaintiff are in priority to the rights of the defendants, and that the 
plaintiff has absolute right to full compensation.   

 
2. When a defendant is insolvent, and remaining defendants become liable for 

that share irrespective of “blame”, there is a separation of cause and effect.  
This contradicts the principles of personal responsibility, commercial 
accountability, and commercial transparency.   

 
3. It is in the interests of society at large that individuals (and groups of them) be 

held accountable for their actions, and the legal system should facilitate that 
objective. 

 
4. My submission is based on the principle that all persons (or groups of them) 

must – where practicable – remain accountable for the risks they take.  It 
follows that the outcomes of adverse events should be allocated amongst 
those who accepted and managed the risks...   

 
5. This is inherent in the concepts of a tort and a contract.  Whilst a contract may 

define the “duty of care” by means of specific performance and payment 
requirements, both concepts are rooted in the need to to identify, accept, 
allocate, and manage the foreseeable risks.  That is applicable to both 
defendants and plaintiffs:  the risks may have been established by contract, 
and/or by the practical way of doing things, usual custom, or assumptions 
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about occupational responsibilities and ethics.  At a minimum, parties are 
required to act rationally and accept the inherent risks of mere existence.    

 
6. Whether the relationships between the parties are in contract, in tort, or a 

mixture of them, all parties will have assumed some level of risk, and 
accordingly a plaintiff must accept the risk of less than full compensation. 

 
7. The outcomes of adverse events should be allocated amongst those who 

accepted and managed the risk of them:  the plaintiff must always accept 
some of the risk;  the defendants will all participate to the extent they are 
responsible for their own actions (perhaps as defined in contract terms);  each 
defendant should be equally liable for adverse events in which their 
contribution is equally or indivisible from others;  and in the event of an 
insolvent defendant both the plaintiff and the remaining defendants will 
participate in meeting the shortfall in the proportions that they were in a 
position to influence that circumstance.   

 
8. Section 3 of this submission provides the outcomes of 4 calculations based on 

a simplified model which varies from the above by distributing the uncollectible 
equally across the plaintiff and the remaining defendants.  The calculations 
indicate that the outcomes are acceptable when compared with the alternative 
uncertainty, argument, and cost of arriving at a “perfect” allocation.  

 
 
Warranties, education, and contract terms:  
 

9. It is appropriate that society as a whole (i.e. government) facilitates access to 
basic minimum legal and educational resources:  a “core” set of principles 
applicable as mandatory terms of contract, and the promulgation of better 
public education in risk, contracts, and personal responsibility.  This is on the 
basis that the costs of so providing reduces the costs that would otherwise be 
incurred in business losses or dispute resolution;  contributes to overall 
competency improvements;  and facilitates improved productivity and 
economic health. 

 
10. However, skills and competency expectations do not satisfy the need for the 

financial resources necessary for performance requirements, or to deal with 
adverse outcomes. 

 
11. If the financial resources (e.g. a home construction warranty scheme) are 

provided by government agency, there is a potential conflict with the current 
public policy of encouraging personal and corporate accountability and 
competence.  If the financial resources are provided by a neutral corporate 
who underwrites contract failures, that corporate must resolve the inherent 
conflict implied by their profiting from them.  Further complications – not 
limited to economic scale issues - arise when either concept is extended 
beyond specific industries or contract types. 

 
12. On the basis that allocation of risk is fundamental to contracts, the parties 

themselves must provide the financial resources.  Each party to a contract 
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must be competent to contract on terms that recognise who provides and 
manages those resources and the associated risks.  How those resources are 
provided is a matter for the parties to resolve, subject to basic minima 
imposed by law.  However, the existence of verifiable competencies and 
mandatory contract requirements will facilitate the provision of such resources 
(e.g. bonds, warranties, PI insurance) by the financial sector.    

 
13. Each industry will need to consider the specific needs in respect of mandatory 

contract terms, education, competency benchmarking, and dispute resolution.  
The Building Industry is already a long way down this track with the Building 
Practitioner’s Board, the Construction Contracts Act, and upcoming changes 
to the Building Act. 

 
 
B The questions from Issues Paper 32 and my answers to them. 
 
Q1 In what ways, if any, does joint 

and several liability work well at 
present? 

Only if all defendants are solvent and 
are bound together as one in respect of 
their contribution to the adverse event 
which is in question.  

Q2 Under joint and several liability 
each defendant is liable for all the 
damage they are found to have 
caused, even if other defendants 
are also responsible. Is this fair? 

Not unless it can be proven that the 
damages would have arisen as a result 
of their actions alone and in isolation to 
other defendants. 

Q3 Joint and several liability only 
applies where the defendants are 
liable for the same loss or 
damage. How do you think this 
“same damage” requirement 
should be applied in practice?   

As per Q2.  This question is too 
dependent on particular circumstances 
to be answered as a general issue. 

Q4 Joint and several liability is 
intended to ensure that the plaintiff 
is fully compensated for their loss, 
even if one defendant is missing or 
insolvent. Is this goal achieved in 
practice?  

No.  And an entitlement to full 
compensation is wrong in principle, 
despite legal precedent suggesting 
otherwise. 

Q5 Should plaintiffs be able to recover 
the full amount of their loss without 
claiming from all possible 
defendants who contributed to the 
damage? If so, why? If not, why 
not? 

The plaintiff should retain the right to 
proceed against whoever they choose, 
but the defendants must also have the 
right of cross-claim. 
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Q6 How effectively does 
apportionment operate in practice? 
Does apportioning responsibility 
between several liable defendants 
do justice between defendants? 

The factual matrix and objectively 
assessed liability is but one of the issues 
to be considered.  Generally (in building 
disputes) the apportionment is 
significantly affected by the perceived 
risks as between the defendants, the 
perceived ability of defendants to 
contribute to settlement, the assessed 
irrecoverable costs of proceeding to 
defend the case,  and the assessed 
"litigation risk" of proceeding.   

Q7 Which, of joint and several liability 
and proportionate liability, do you 
consider fairer? Why? 

Proportionate liability is fairer.  Joint and 
several liability can only be justified on 
the proposition that the rights of the 
plaintiff are in priority to the rights of the 
defendants, and that the plaintiff has 
absolute right to full compensation.  Both 
of those propositions are questionable, 
and need to be revisited as part of an 
evolving social and legal environment. 

Q8 If a system of proportionate liability 
were introduced, what if any 
additional measure do you think 
would be needed to protect 
plaintiffs, for instance against 
uncollectable shares? 

There is no need to "protect" a plaintiff 
against uncollectable recovery either in 
tort or contract.  A plaintiff should not 
have an entitlement to a risk-free 
existence, but should be in a position to 
manage their risk.  The plaintiff must 
bear a fair and equitable proportion of 
the uncollectable. 

Q9 Which if any of the hybrids or other 
alternatives to straight joint and 
several liability or straight 
proportionate liability do you 
prefer? Why? 

Each defendant proportionally liable to 
the extent of their contribution to the 
loss; each defendant equally liable for 
indivisible causation; remaining solvent 
defendants and plaintiff to share equally 
the uncollectable. 

Q10 If the “peripheral wrongdoer” 
model is used, do you think it is 
necessary to include a threshold 
test or definition in legislation? If 
you support a statutory threshold, 
what threshold would you prefer? 
How should this be applied in 
practice? 

I doubt that this is workable:  the 
definition of "peripheral wrongdoer" 
would have to be in relation to the 
circumstances of the contract or tort, 
and the variables in type, size and 
operation would make a standard 
definition impracticable.  Accordingly no 
threshold could be appropriate in all - or 
even the majority - of cases. 
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Q11 If the “plaintiff at fault” model is 
used, should there be a threshold 
level for contributory negligence by 
the plaintiff, before proportionate 
liability applies?  If so, what level 
do you consider appropriate?  

Similar answer as for Q10. 

Q12 Overall, which of the options for 
reform or the status quo do you 
prefer?  Why? 

A simple arithmetic formula which - 
subject to specific contract terms (if any) 
- can be applied to meet the answer to 
Q9 as above. 

Q13 Should contributory negligence 
operate as a partial defence for all 
claims, regardless of whether the 
defendant is liable in contract, tort, 
or equity? 

Yes. 

Q14 Should defendants be able to 
recover contributions from all other 
potentially liable parties regardless 
of whether the defendant is liable 
in contract, tort, or equity? 

Yes. 

Q15 Should the rules relating to 
contributory negligence and 
contributions be the same whether 
the claim is based in contract, tort, 
or equity? 

Yes. 
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Q16 Do you consider that leaky homes 
claims have exposed problems in 
the operation of the rule of joint 
and several liability?  If so, what 
are they? 

Yes. There has been a significant 
problem in respect of both the fair 
allocation of damages and the 
uncollectable, because: (i) the damages 
usually arise from a combination of 
factors, (ii) the construction industry is 
increasingly been fragmented so that 
there is a complex  inter-relationship 
between many participants in a project,  
(iii) the participants are divided along the 
lines of consultants and trades, and pre-
construction and construction phases 
(iv) there has been a relatively low 
average skill base and/or sense of 
responsibility in some trades and which 
has been exacerbated by subcontract 
arrangements (v) many of the 
participants have been under-resourced 
(vi) where participants have been able to 
provide the financial resources to meet 
liabilities (e.g. via insurance cover) they 
have inevitably been viewed as having 
"deep pockets" (vii) the "lowest cost" 
mentality has driven projects (viii) 
owners or plaintiffs have often been ill-
informed and under-resourced. 

Q17 Which of joint and several liability 
or proportionate liability do you 
think would produce fairer 
outcomes in leaky building cases?  
Why? 

Proportionate liability:  because it is in 
direct relationship to accountability, and 
only when people are to be held 
accountable is there an incentive to 
undertake work to an acceptable 
standard.  

Q18 Do you consider that the joint and 
several rule has adequately 
protected homeowners’ interests 
in leaky homes cases? 

On the assumption that homeowners will 
recover a defined sum, it matters not the 
source.  The inequities bear on the 
defendants to a far greater extent. 

Q19 Could a change to proportionate 
liability be limited to a specific 
sector? 

It is highly relevant to the building 
industry and could potentially be applied 
in that sector only if need be.  However, 
the underlying rationale should be 
applicable beyond a specific commercial 
sector.  
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Q20 If New Zealand were to shift to a 
system of proportionate liability in 
the construction sector, would a 
compulsory builders’ warranty 
scheme be necessary to protect 
the interests of the homeowner? If 
so, how should this be funded and 
run? 

No. Although there is a need to impose   
mandatory provisions in respect of 
financial resources as may be required 
for a project, it is not appropriate to 
dictate how those resources are to be 
provided. 

Q21 In the wake of the global financial 
crisis, do you consider that 
auditors and other professional 
advisers should be able to cap 
their liability, as in Australia?  If so, 
how should a liability cap operate? 
What classes of defendant should 
receive the benefit of liability 
caps? 

No comment 

Q22 How relevant is the Australian 
experience for reform of liability 
rules in New Zealand?  To what 
extent do the reasons and 
conditions that led to this change 
in Australia in 2003 also apply in 
New Zealand? 

No comment 

Q23 How important is it that there be 
one liability regime applying 
across Australia and New 
Zealand?  

No comment 

Q24 What weight should the 
Commission give CER when 
considering whether to 
recommend changes to New 
Zealand’s liability rules? 

No comment 

Q25 Given that the different Australian 
states have not yet harmonised 
their liability regimes, if New 
Zealand decides to adopt 
proportionate liability, how should 
we draw on the Australian 
experience?  

No comment 

Q26 Are any of the liability models used 
in other jurisdictions discussed in 
this chapter preferable to the 
current system of joint and several 
liability in New Zealand? If so, 
why? And if not, why not? 

No comment 
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Q27 To what extent should a liability 
rule balance fairness or justice 
concerns with economic 
efficiency?  How can the best 
balance be achieved? If there 
must be a trade-off between 
fairness and efficiency, which 
should be preferred? 

Because settlements are significantly 
affected by the costs of litigation, it is 
appropriate to apply a simple - perhaps 
"rough and ready" - allocation procedure 
(as per answers to Q9 above) if that 
reduces the overall costs to litigants and 
society at large. 

Q28 Do you think it is true that some 
categories of defendants in New 
Zealand tend to become “deep 
pockets”?  Which defendants are 
particularly affected?  Do you think 
this is a problem? Why or why 
not? 

Yes.  This is of particular concern in 
relation to professional indemnity 
insurance.  In the construction industry 
this would typically relate to architects, 
engineers, designers, valuers, 
surveyors. 

Q29 Do you favour using proportionate 
liability to deal with the issues of 
“deep pockets”?  Are there other 
options to prevent “deep pockets” 
bearing disproportionate liability? 
Are there other ways to prevent 
“deep pockets” becoming risk 
averse? 

(i) Yes;  (ii) as per answers to Q9 above  
(iii) I don't see any problem with an 
aversion to risk!  At some level of 
participation it will become appropriate 
for financial resources to be made 
available, and if that is on the condition 
that the risks are adequately identified 
and managed, then that would seem to 
offer a benefit all round. 

Q30 Overall, do you think that joint and 
several liability is a fair system? 

No 

Q31 Overall, do you think that 
proportionate liability is a fair 
system? 

Yes 

Q32 What, if anything, could be done to 
improve the fairness or efficiency 
of outcomes under joint and 
several liability (either to the 
plaintiff, the defendant, or overall)? 

as per answers to Q9 above  

Q33 If proportionate liability were to 
replace joint and several liability, 
what if any adjustments would you 
consider necessary to ensure fair 
outcomes? 

as per answers to Q9 above  
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Q34 How do you think the interests of 
plaintiffs and defendants should be 
balanced in a fair system of 
apportioning liability? How 
important is avoiding 
disproportionate burden on some 
defendants, compared to ensuring 
that plaintiffs receive an effective 
remedy? 

as per answers to Q9 above  

Q35 What, if any other changes do you 
think are necessary or desirable to 
improve our liability rules?  Why? 

No comment 

Q36 Overall, do you think that New 
Zealand should retain joint and 
several liability or shift to 
proportionate liability or adopt a 
hybrid option?  Why? 

For the reasons set out in the 
accompanying written submission, adopt 
a hybrid option as per answers to Q9 
and Q10 above.  For reasons of 
economics, simplicity and certainty, the 
allocation should be by means of a 
simple arithmetic formula which - subject 
to specific contract terms (if any) - can 
be applied to approximate the following 
requirements:  (i) each defendant 
proportionally liable to the extent of their 
contribution to the loss (ii) each 
defendant equally liable for indivisible 
causation  (iii) remaining solvent 
defendants and plaintiff to share equally 
the uncollectable.    

 
C Four calculation examples of a possible damages allocation model. 
 
The calculations reflect the following model: 
 

• each defendant proportionally liable for their contribution to the loss  
 

• each defendant equally liable for indivisible causation   
 

• remaining solvent defendants and plaintiff share equally the uncollectable.    
 
Four spreadsheets have been used to explore the effect of variables: 
 

(a) the percentage of damages between (i) collective (joint and several) 
liability and (ii)  proportional liability, 

(b) the spread of the distribution within the proportional liability.   
 
A summary (calculated from actual figures) of each of the spreadsheets is shown 
below.  (Blue figures are user generated, red figures are calculated). 
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By way of explanation, in Example 1, it is assessed that 25% of the damages are 
shared between all four defendants, hence each of them bears a quarter (6%) of 
those damages.  Defendant A is assessed to have a specific liability of 40% of the 
total damages, and hence a total liability for 46% (40 + 6) of all damages.  However, 
the average liability in the event that one of the other defendants (B, C, D) is 
insolvent is 51%. 
 
It is apparent that over a wide range of variables, when comparing the figures in 
columns 4 and 5, there is only a minor potential difference between the contributions 
required of a defendant between the cases where (i) all defendants are solvent and 
(ii) when one of the defendants is insolvent.   
 
Clearly, the larger the uncollectible sum, the larger the “makeup” required by the 
remaining solvent defendants and the plaintiff.  Inexplicably the average risk for the 
plaintiff is always 6%.  The greatest risk exists for the smallest overall contributors, 
but that will accordingly involve relatively smaller dollar sums. 
 
Accordingly it is considered that this model of apportionment is reasonable and fair 
under most circumstances. 
 
 

Calculation example 1 on basis of answer to questions 9, 10.

Settlement sum

% 

proportional 

liability 

% shared 

liability

% total 

liability 

% Average 

exposure in 

event of 

insolvent 

respondent

Percentage of settlement 

for which all respondents 

are collectively and 

indivisibly liable 25%

Remaining percentage of 

settlement apportioned 

between respondents in 

proportion to their 

contribution 75%

Made up as follows:

Respondent A 40% 6% 46% 51%

Respondent B 25% 6% 31% 37%

Respondent C 9% 6% 15% 22%

Respondent D 1% 6% 7% 15%

Plaintiff 0% 0% 0% 6%
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Calculation example 2 on basis of answer to questions 9, 10.

Settlement sum

% 

proportional 

liability 

% shared 

liability

% total 

liability 

% Average 

exposure in 

event of 

insolvent 

respondent

Percentage of settlement 

for which all respondents 

are collectively and 

indivisibly liable 50%

Remaining percentage of 

settlement apportioned 

between respondents in 

proportion to their 

contribution 50%

Made up as follows:

Respondent A 25% 13% 38% 43%

Respondent B 15% 13% 28% 34%

Respondent C 9% 13% 22% 28%

Respondent D 1% 13% 14% 21%

Plaintiff 0% 0% 0% 6%

 

Calculation example 3 on basis of answer to questions 9, 10.

Settlement sum

% 

proportional 

liability 

% shared 

liability

% total 

liability 

% Average 

exposure in 

event of 

insolvent 

respondent

Percentage of settlement 

for which all respondents 

are collectively and 

indivisibly liable 90%

Remaining percentage of 

settlement apportioned 

between respondents in 

proportion to their 

contribution 10%

Made up as follows:

Respondent A 6% 23% 29% 34%

Respondent B 4% 23% 27% 33%

Respondent C 0% 23% 23% 29%

Respondent D 0% 23% 23% 29%

Plaintiff 0% 0% 0% 6%
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Calculation example 4 on basis of answer to questions 9, 10.

Settlement sum

% 

proportional 

liability 

% shared 

liability

% total 

liability 

% Average 

exposure in 

event of 

insolvent 

respondent

Percentage of settlement 

for which all respondents 

are collectively and 

indivisibly liable 10%

Remaining percentage of 

settlement apportioned 

between respondents in 

proportion to their 

contribution 90%

Made up as follows:

Respondent A 50% 3% 53% 56%

Respondent B 30% 3% 33% 38%

Respondent C 9% 3% 12% 19%

Respondent D 1% 3% 4% 12%

Plaintiff 0% 0% 0% 6%

 
 

 
 
 
Colin R Orchiston. 
[end of submission] 
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SUBMISSION ON POTENTIAL CHANGES TO THE LAW ON JOINT AND SEVERAL LIABILITY 
 
 

To : Law Commission 
 
From : Property Council New Zealand 
 
 

Issue 

 

The Law Commission is consulting on whether civil law, dealing with situations where two or 

more defendants are held liable to a plaintiff for the same damage, should be changed.  The 

present rule governing this situation is referred to as the rule of “joint and several liability”.   

 

Property Council considers that due to the complexities and uncertainties in this area a cautious 

approach to law reform is preferable at this stage.    However, it is clear that legal and broader 

reforms are required to help ensure maximum equity and fairness as well as to incentivise 

appropriate behaviour and the provision of quality goods and services.  As such, it is desirable 

that legal and broader changes are fully investigated and, where appropriate, implemented.  

Implementing changes in one particular industry (based on relevant circumstances specific to 

that industry) and robustly assessing the evidence may be beneficial before making wide scale 

reforms. 

 

Background 

 

Property Council is a not-for-profit organisation representing the country’s commercial, 

industrial, retail, property funds and multi-unit residential property owners, managers and 

investors – including thousands of New Zealanders with retirement savings in listed property 

trusts, unlisted funds and KiwiSaver.  Our 600 member companies, with a combined $24 billion 
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investment in commercial property, range from leading institutional investors, property trusts 

and financial organisations to private investors and developers. 

 

Property Council advocates our members’ interests to central, local and other government-

associated bodies.  Property Council, like other organisations that represent commercial and 

industrial ratepayers, has an interest in achieving public policy outcomes that: 

 

 enable the delivery of an appropriate level of investment in the services and 

infrastructure necessary to improve productivity-driven economic growth 

 minimise disincentives for commercial investment within any given city, district or region  

 ensure the equitable and proportionate allocation of cost, which reflects the distribution 

of benefits 

 achieve a public policy environment that contributes to the long-term economic health of 

communities throughout New Zealand, as well as the economic prosperity of New 

Zealand as a whole. 

 

Joint and several liability  

 

Under the joint and several liability rule, if the wrong-doing by each defendant caused or 

contributed to the same damage, each defendant is held liable for the whole of the damage -

irrespective of how many other defendants are also liable.  Plaintiffs are therefore able to bring 

a claim against one defendant and recover for the whole of the damage caused.  That defendant 

may apply to the Court seeking contributions from other liable defendants, in order to achieve a 

fair apportionment for payment of the costs.  As described by the Law Society, problems arise 

where one or more of the defendants are unable to pay their share of the damages and the cost 

burden then falls on the remaining solvent defendant/defendants.  This has been a key issue in 

the construction sector. 

 

There are clear injustices which result from the application of the joint and several liability rule, 

and numerous examples of defendants being made to pay costs far in excess of their “fair share” 

of the liability and out of proportion to their responsibility.  In addition, where Local Authorities 

are forced to pay for others’ share of the burden the costs are in fact borne by the wider 
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community.  In light of these facts, Property Council’s view is that changes should be made to 

the joint and several liability rule.  However (as described below) any changes should be 

implemented cautiously this stage – until the consequences of making them can be properly 

evaluated.  As already recognised by the Government, they also need to be supplemented with 

sound industry and regulatory practices which minimise the instances where these types of 

events occur. 

 

Proportional liability 

 

One alternate method of assessing liability is assigning proportional liability, whereby each 

defendant is responsible for his or her relative level of fault.  Whilst there are obvious benefits 

to the implementation of this rule, proportional liability imposes extra burdens on, and results in 

potential losses for, plaintiffs: 

 

 Under proportional liability the plaintiff must claim and prove a percentage or share of 

their loss from each defendant (who many contest their liability and appropriate share). 

 If a potential defendant were not party to the proceedings, the Court would not be able 

to award damages against them.  However, it could still reduce the liability of 

defendants who are before the court – potentially leaving the plaintiff out of pocket.   

 In circumstances where one or more defendants are unable to pay their share of 

damages, the plaintiff is left out of pocket.   

 Arguably, proportional liability may reduce the incentives on defendants to work 

together to ensure the quality of the workmanship and job done. 

 

Work undertaken by PricewaterhouseCoopers indicates that currently, in relation to leaky 

buildings, the plaintiff bears around two thirds of the cost of repairs.  This indicates that, whilst 

the joint and several liability rule seeks to benefit plaintiffs, due to other factors (potentially 

specific to the building industry) plaintiffs are usually still at a significant disadvantage when 

trying to obtain compensation for the wrong inflicted and it may exacerbate further inequity to 

place additional burdens on them – as would be the case under a pure proportional liability 

approach.   
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Property Council is mindful of the need for the law to properly compensate plaintiffs and 

incentivise appropriate behaviour.  As such, and based on the available evidence, there does not 

appear to be a clear alternative to the joint and several liability rule.  However, it appears that 

minor amendments could be made to help address some of the difficulties and inequity involved 

where one or more defendants are unable to pay their share of damages.  These changes would 

continue to protect plaintiff’s rights whilst ensuring a more equitable distribution of liability.  In 

particular, reforms should allow: 

 

 the contributory negligence of the plaintiff to be taken into account in all cases (and 

reduce the amount that defendants are joint and severally liable for accordingly); 

 defendants to seek contributions for payment of damages from other defendants 

whatever the basis of civil liability.  

 

In relation to other potential changes, Property Council does not have a firm view on which 

hybrid option (if any) would deliver better results than the current joint and several liability rule; 

or whether effective additional measures (such as a warranty scheme) could be established to 

ensure that plaintiffs are fully compensated for uncollectable shares if proportional liability is 

made the rule.  The current economic evidence and international comparisons, whilst helpful, 

are inconclusive and their applicability to the New Zealand environment is uncertain.  Given the 

complexity and serious nature of the issues involved, implementing changes to one particular 

industry (based on relevant circumstances specific to that industry) and then closely monitoring 

the results should be fully considered.  If there are positive results then broader changes could 

be made.  The challenge is to find an appropriate industry to test legal reform on, and to ensure 

fairness in respect of defendants and plaintiffs in other industries.  This should not however be a 

reason for not exploring better ways of dealing with this matter.  Implementing change on a 

phased basis is consistent with evidence based policy making practices, where pilots are often 

run before undertaking wide scale reforms. 

 

It is also essential that there is ongoing consideration of how to ensure the operation of 

effective industry practices and the appropriate regulatory environment, in order to minimise 

the need for Court action.  The Court process should be a last resort.  Property Council 

recognises that much work has been done in this area already.  However, numbers, types of 
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disputes and the impacts of Court cases involving joint and several liability should be carefully 

monitored so that an appropriate framework and structure (with appropriate levels of 

Government involvement and industry led operations) can evolve which place the right 

incentives for quality work, innovation and legislative compliance.   

   

Conclusion 

 

Property Council is grateful for the opportunity to provide comments on the appropriate legal 

requirements in relation to liability, and would be happy to engage with the Law Commission 

further on this issue.  

 

DATED this 31 day of January 2013.             

  

 

 _______________________________________ 
Connal Townsend, Chief Executive 
On behalf of Property Council New Zealand 

 
 
ADDRESS FOR SERVICE:        PO Box 1033 

           Auckland, 1140 
 























































 
 
13 February 2013 
 
 
Peter McRae 
Senior Legal and Policy Adviser 
Law Commission 
P O Box 2590 
WELLINGTON 6011   
 
By email : jsl@lawcom.govt.nz 
 
 
 
Dear Sir 
 
NZLC IP32 – REVIEW OF JOINT AND SEVERAL LIABILITY 
 
QBE Insurance New Zealand (QBE) appreciates the opportunity to comment on the Law 
Commission’s Issues Paper on joint and several liability.   
 
QBE New Zealand is a branch of QBE Insurance Australia and a market leader in liability 
insurance products in New Zealand.  The matters discussed in the Issues Paper are therefore 
of significant interest to us. 
 
We understand that the Insurance Council New Zealand (ICNZ) has issued a submission in 
respect of this review.  QBE is not a member of the ICNZ and we wish to state that our view 
does not necessarily support the ICNZ view.   
 
We support the proportionate liability proposal and we believe there are significant benefits to 
be realised from this regime for the following reasons: 
  
Fair basis for allocating risk 
 
The joint and several liability regime which provides that where there are multiple defendants 
contributing to the same loss, then each defendant can be liable for all of the loss in the event 
that others cannot pay their share, is simply not fair.  Our experience with leaky building 
claims, usually as the insurer of tradesmen or sub-contractors, is that the remaining solvent 
defendants incur a share of damages disproportionate to their actions or omissions.  
(Examples have included tradesmen joined in as third or fourth parties to multi party 
proceedings for things such as installing Sky or telecommunications cabling). 
 
Defendants that usually don’t or can’t pay include developers who, while continuing to trade, 
have usually voluntarily liquidated their single development special purpose company many 
years before any claim is brought. (We do agree with the ICNZ that this could bear some 
closer examination).  The remaining defendants are often the insurers and councils.  
Effectively the consumers and ratepayers end up being the ones funding such claims.   
 
Proportionate liability is fair and allocates risks to the proportionate share of each defendant 
who caused the loss, as should be the case. 
 
Trans-Tasman Model 
 
We support the harmonisation of our laws with Australia’s, and moving to proportionate 
liability would be in step with this.  While acknowledging that the regime varies from state to 
state, we see this as an opportunity for NZ’s legislators to “cherry pick” the best aspects to 
suit. 
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Decreased Costs for Consumers  
 
With the expected wider spreading of risks under the proportionate liability regime, one would 
legitimately expect decreased costs for consumers and businesses.  Proportionate liability will 
allow insurers better control on pricing based on an Insured’s own activities and exposures.  It 
does seem inherently unfair to set an Insured’s premium based on the probability that he/she 
could one day be liable for the loss of an entire multi rise building based on, for example, 
installing Sky cabling.  Yet that’s the unattractive proposition faced by insurers currently. 
 
Also, with more certainty under a proportionate liability regime, lower amounts of capital need 
to set aside for a long period for claims reserves, which in turn positively affects the costs of 
insurance for consumers. 
 
One last point on this topic is that the ICNZ has suggested that costs will only increase with 
the introduction of proportionate liability as litigants will cast a wide net to ensure every single 
party which could possibly be culpable for a loss is sued.  However, that situation already 
exists in New Zealand particularly in respect of leaky building claims.  Note that the 
Weathertight Homes Tribunal is specifically charged with locating all potentially culpable 
parties. 
 
Tort Crisis 
 
We respectfully disagree with the ICNZ that New Zealand is not experiencing a tort crisis.  
Admittedly we do not face the bodily injury claims exposures that drove tort reform in 
Australia, but the leaky building crisis is similar in scale for New Zealand.  As in Australia 
where many insurers retreated from offering liability insurance for certain occupations, so too 
have most New Zealand insurers retreated from offering full coverage (in some cases, any) 
for occupations which may have exposure to leaky buildings.  The range of those occupations 
may surprise – coverage limitations affect not just those in the building trades and certifiers, 
but also lawyers and real estate agents caught up in the sale process of a home alleged to be 
a “leaker”. 
 
We support the proposal for proportionate liability and thank you once again for the 
opportunity to provide our input in the Issues Paper.   
 
If you wish to discuss our submission, please contact:  
 
Jennifer Woodman,  
National Claims Manager  
Tel : 09-366 9920 
Email : jwoodman@qbe.co.nz 
 
 
 
Yours sincerely 
 
 
 
 
 
 
Ross Chapman 
General Manager 
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Review of Joint and Several Liability 

 

Submission by: Queenstown Lakes District Council  

 

The Queenstown Lakes District Council (QLDC) welcomes the opportunity to make this submission 
on behalf of our community.  

In this review and society there is common reference made to Councils being the “last man standing” 
and having “deep pockets”, with an expectation that there is a moral and legal responsibility for the 
wider group of people in society to effectively indemnify an individual claimant for their losses where 
the individual parties responsible for that loss are no longer available nor solvent.   We believe that it 
is more appropriate to move to a system where there is a closer relationship between responsibility 
for individual actions and the liability which should flow with that for each individual’s part.  It is our 
strong recommendation that the current system of Joint and Several Liability is replaced with some 
form of Proportional Liability system as a result of this review.  

Fundamental to our submission is the construct that councils are merely a representation of all the 
individual ratepayers in the relevant district. Every dollar of expenditure and liability which a council is 
faced with is always shared by every member of the community. We believe that our community (and 
incidentally also Central Government) rightly have an expectation of increased accountability for every 
dollar spent. There is increasing pressure for greater efficiency of process relating to all activities, and 
a current specific focus on housing supply.  The systemic risk averse behaviour engendered by the 
current joint and several liability rules is a contributing factor to these issues. 

We believe our community is saying they no longer want to (nor can afford to) fully indemnify all those 
individual people who ultimately make bad decisions about investments including buildings they own 
and/or live in.  It is appropriate to move to a system where the risks are more commonly understood, 
and there are safeguards available for people to be responsible to make their own decisions about the 
level of risk mitigation they wish to take. These factors include availability of insurance products, 
regulatory controls and contracts for service agreed.  

In terms of the format of this submission, we wish to: 

 make these general statements about the overall liability system 
 make reference to and endorsement of some other known submissions on this topic 
 provide some direct examples of the experiences and impact of the current system on the 

members of our community 
 answer the majority of the questions contained in the submission document. 

This submission already made by Local Government New Zealand (LGNZ) is fully endorsed by the 
Queenstown Lakes District Council (QLDC) as being a fair representation of the general views of local 
authorities across the country. 

QLDC also endorses the joint submission made by the Institute of Professional Engineers (IPENZ) 
and the Association of Consulting Engineers (ACENZ). Their submission has very sound discussion 
around the views of the parties involved in the construction sector, and the experiences being learned 
post the Canterbury earthquakes. They make specific mention of the changes already made in the 
Building Act regulations to apportion responsibility, which supports a move to proportionate liability. 

The difference between the theory of a Council being able to obtain insurance for its risks and to rate 
appropriately to spread costs across a wider community, and the reality of what it can do is becoming 



a wider chasm.  The reality is that since July 2010 there are only very limited insurance products 
available for the activity of a council relating to weather tightness of buildings –at any premium cost. 
Council has no choice but to perform the regulatory role – it has a statutory responsibility to undertake 
the role and are happy to do that.  The experience in the last 10 years has been a number of cases 
increasing where we have been forced to pay a share of settlements which is completely 
disproportionate to the involvement we realistically had. Even in situations where it is believed there 
could be a “no fault – or very little fault” for council which would likely be found by the completion of a 
court hearing, we are forced into a settled negotiation point simply to avoid the defence costs of 
presenting our case in the courts. 

There is an increasing trend in NZ for the absence of parties that should be around a mediation table 
or at a hearing.  A number of factors lead to this situation with avoidance through company and tax 
structures available to those parties, and in a number of cases where people have simply left the 
country to avoid litigation against them.  In an increasing number of situations this is becoming 
blatantly unfair for a local community to have to stump up for the full amount of a settlement to a 
plaintiff where there are clearly other parties who caused portions of the loss. The recent extension of 
Council’s liability into the commercial construction area following the Supreme Court decision in 
Spencer on Byron cannot practically be borne by Councils without substantial changes to the delivery 
of regulatory services. 

Our council undertakes its regulatory duties in a very efficient and cost conscious manner on behalf of 
the community we serve. In order to mitigate the increased risks which councils will continue to face 
under the current Joint and Several system, there will need to be some change. We will either need to 
dramatically increase the involvement with checking and third party attestation for all work undertaken 
leading to a multiplication factor of several times the current fees charged, or there will need to be a 
substantial increase in general rating across the community.  As already mentioned there is simply 
not the ability to obtain insurance for all risks to minimise the exposure.  However a move to a 
proportionate liability system would allow continuation of efficient services and the insurance market 
would adjust to make cover available. 

We believe there should be a greater amount of personal responsibility which should be able to be 
chosen by individuals. In the areas of innovation and alternative design, there is value to a community 
in allowing this to flourish, but the current system of J&S liability will stifle those opportunities through 
an increase in risk averse responses from councils, designers, engineers, builders, professional 
advisors who are all jostling to try to remove any liability.  The reality out there in the market is that 
most people in business are prepared to stand behind their work and cover that risk, but they are not 
prepared to cover for the other parties whom are no longer around or are insolvent. 

The still remains an amount  of desire for the legal system to protect the interests of the innocent 
individual party whom has had loss caused to them through no fault of their own, but it is our growing 
experience that the current J&S system is providing in a lot of cases unfair and unsustainable 
outcomes. 

By way of actual example, we have experienced a case on one block of apartments which is typical of 
the outcomes which our community asserts should not happen, and requires the changes to the 
liability system to occur 

 A multi apartment block built as rental investment properties was discovered to have leaking 
problems within a couple of years of construction. 

 Despite expert advice provided, the owners chose to adopt a “band-aid” approach and then 
do nothing more for a further 7 years until lodging it with the WHT. No advice was sought from 
nor was there any involvement for the council during that period. 

 Substantial legal costs ensued for all parties, and a “Rolls Royce” remediation undertaken to 

the building. 



 A settlement was reached prior to trial and despite the original builder and developer sitting in 
the room, QLDC faced the substantial majority of the cost because of those other parties’ 
“insolvency”. 

 The hard rub of the facts are that a settlement cost in excess of $2m for QLDC equated to 
every ratepayer in the community having to stump up with approx. $100 each to foot this bill.  

 It wasn’t equitable and is it not sustainable.   
 Incidentally for the original building consent process QLDC received less than $10k for all the 

consent processing and inspection services which were delivered appropriately in this case.  
It was unfortunately a product durability, design and poor installation workmanship which 
couldn’t be seen which caused the failure, and was compounded by the owners failure to act 
to mitigate losses. 

It is a current shortcoming that a plaintiff in the joint and several liability regime doesn't have to identify 
the other responsible parties when issuing proceedings and is not obliged to act promptly before 
doing so.  It can mitigate loss by doing the repair work but can leave the decision to sue to recover the 
costs until the last minute.  By then the risk of disappearance, flight and/or insolvency of other parties 
is higher.  Because of the 10 year long stop rule Council may already be statute barred from joining 
other responsible parties by the time the proceedings are issued, particularly in relation to those 
parties involved in the early stages of the building.  Even when there is still some time left it is often 
very difficult for the Council to identify the responsible parties, because of the quality of the other 
parties’ records.  The plaintiff, or its predecessor in title, will often have been the person responsible 
for selecting and engaging the other and more responsible parties.  The level of due diligence by 
original owners or purchasers in that regard is often very poor.  Council has had no control over 
selection of other professionals and contractors engaged to work on the site.  Records of contractors 
engaged on site are often poor, or not available. 

Council’s role in relation to building regulation is unique. It is the only player in the building industry 
that: 

 cannot structure its affairs to militate against the consequences of a claim. 
 by law is unable to include a margin for risk and profit, or insurance cost recoveries, in its 

charges.  
 cannot manage its risk exposure by requiring higher standards than those set by NZ Building 

Code 
 doesn't chose to be involved – it is required to be involved by law.  

Councils are not shy about accepting their fair share of blame when appropriate but there is a limit to 
what communities can realistically afford to pay. 

 

Specific answers follow to the questions raised in the discussion paper: 

 

Q1 In what ways, if any, does joint and several liability work well at present? 

 Works well in some cases for plaintiffs (only from their perspective) who don’t have a good 

knowledge of who should be held responsible – they just have to claim against one party – 

often the council & leave the hard work of joining other parties and the extensive legal costs 

involved in that to the defendants. 

 Works well for the legal profession to generate a lot of work because of the complexity of 

the legal process around current WHT legislation. 



Q2 Under joint and several liability each defendant is liable for all the damage they are found to 

have caused, even if other defendants are also responsible. Is this fair? 

 No, this is not fair 

 This generates distrust and concealment of information which would otherwise likely help 

solve the dispute. Information is commonly withheld by parties who don’t want to become 

involved at all in case they get stuck with the full liability even when their involvement may 

be very small 

Q3 Joint and several liability only applies where the defendants are liable for the same loss or 

damage. How do you think this “same damage” requirement should be applied in practice?  

 The reality in dealing with actual cases under the current rules is there is a blurring of the 

lines as to where the actual definition of “same damage” sits.  More often what happens is it 

becomes a negotiation about who has the ability to pay and to what extent.  In the majority 

of situations it becomes a decision about trying to avoid the extra legal costs of going to a  

full hearing 

 There are comparatively few cases where the full apportionment has been set through 

completion of cases. 

Q4 Joint and several liability is intended to ensure that the plaintiff is fully compensated for their 

loss, even if one defendant is missing or insolvent. Is this goal achieved in practice?  

 In some occasions it is achieved. The downside of the current system is that the actual loss 

and costs to repair a problem in the majority of cases are artificially argued to be higher than 

they should be, and from our experience tend to involve legal costs which routinely exceed 

the cost of physical repairs. 

Q5 Should plaintiffs be able to recover the full amount of their loss without claiming from all 

possible defendants who contributed to the damage? If so, why? If not, why not? 

 No they should not be able to  

 To use an analogy, should the garage mechanic who issued a WOF for a car then be liable for 

the cost of a new engine and paint job which was required because the owner hadn’t 

maintained the oil level, and had also lived by the sea without washing their car for 8 years. 

The current scenario of joint and several liability  would see the mechanic liable for the full 

cost without necessarily any cost to the  manufacturer or dealer – or importantly the owner 

who should have a responsibility to maintain the vehicle. 

 There needs to be accountability for the plaintiff to explain why individual parties are 

responsible for their loss and are liable to pay their share 

 The reality of the situation is that some parties who should be around the table have actively 

taken steps to remove the ability to be sued, whilst this option is not available to Territorial 

Authorities. 

Q6 How effectively does apportionment operate in practice? Does apportioning responsibility 

between several liable defendants do justice between defendants? 



 Apportionment only works partially in the current environment of joint and several liability. 

When there are parties missing from around the table currently this unfairly attributes extra 

burden onto other parties. 

 Our experience has been after settling cases that other defendants and plaintiffs themselves 

will quite often sympathise with the unfair portion of cost that often is attributed to the last 

people standing. They still have wanted their settlement – but don’t themselves see that 

fairness has been delivered. 

Q7 Which, of joint and several liability and proportionate liability, do you consider fairer? Why? 

 proportionate liability is without doubt fairer to all parties involved, and in particular for the 

whole of the community represented by the local authority. Defendants are usually happy to 

be accountable for their involvement in a specific case 

Q8 If a system of proportionate liability were introduced, what if any additional measure do you 

think would be needed to protect plaintiffs, for instance against uncollectable shares? 

 In terms of measures available around the construction or purchase of a building, there are 

several options available currently to owners including obtaining appropriate pre-purchase 

advice and reporting.   

 There are a number of changes already introduced or in the process of being introduced to 

the Building Act which will better define responsibility between parties 

 The requirement to enter into mandatory written contracts for work over $20,000 is a useful 

step already introduced. 

 Further work needs to be done on the laws around company and trust structures which 

enable responsible parties to currently reduce or eliminate their exposure to liability 

Q9 Which if any of the hybrids or other alternatives to straight joint and several liability or straight 

proportionate liability do you prefer? Why? 

 A consideration of a proportionate liability system with an element of capping may provide 

the best alternative  to maintain some protection for plaintiffs whilst not bundling the whole 

of a claim onto one remaining party. 

Q10 If the “peripheral wrongdoer” model is used, do you think it is necessary to include a threshold 

test or definition in legislation? If you support a statutory threshold, what threshold would you 

prefer? How should this be applied in practice? 

 

 

Q11 If the “plaintiff at fault” model is used, should there be a threshold level for contributory 

negligence by the plaintiff, before proportionate liability applies? If so, what level do you consider 

appropriate?  

 



 

Q12 Overall, which of the options for reform or the status quo do you prefer? Why? 

 

Q13 Should contributory negligence operate as a partial defence for all claims, regardless of 

whether the defendant is liable in contract, tort, or equity? 

 Yes - absolutely there should be opportunity to mount at least a partial defence under 

contributory negligence. This can have a huge impact on the size of a problem because of 

failure to mitigate loss by an owner – or the partial or total cause of the loss by other 

defendants 

Q14 Should defendants be able to recover contributions from all other potentially liable parties 

regardless of whether the defendant is liable in contract, tort, or equity? 

 Yes – providing the rules of proportional liability are also applied 

Q15 Should the rules relating to contributory negligence and contributions be the same whether 

the claim is based in contract, tort, or equity? 

 Yes – providing the rules of proportional liability are also applied 

Q16 Do you consider that leaky homes claims have exposed problems in the operation of the rule 

of joint and several liability? If so, what are they? 

 Yes they have exposed problems 

 Primarily because of the scale of the cost being faced- this has caused various parties to try 

to remove their risk completely through things such as company and trust structures. 

 Insurance cost and availability have been severely affected because the case of being last 

man standing under Joint and Several 

 The lack of a diligent approach to early identification of potential defects by owners has 

developed because owners have not been told that they have responsibility also for normal 

repairs and maintenance 

Q17 Which of joint and several liability or proportionate liability do you think would produce fairer 

outcomes in leaky building cases? Why? 

 Definitely proportionate liability is a better option for all  the parties involved – including 

owners in the majority of cases. 

 It is likely that the mediation and legal process around solving these cases would be 

substantially shorter and would be more likely to have a substantially more open approach 

to resolution if all parties knew where the proportionate liability would be likely to sit. 

 The benefit this would have is less cost and worry for the owners in the process. Depending 

upon the current complexity of cases the cost of taking the case in a lot of circumstances is a 

large portion of the settlement finally reached. 



 Parties that argue strongly for removal from cases would be more likely to be prepared to 

contribute a fair and reasonable cost towards actual remediation of the building as opposed 

to legal cost to try to have them completely removed. 

Q18 Do you consider that the joint and several rule has adequately protected homeowners’ 

interests in leaky homes cases? 

 It definitely has provided an avenue for protection for homeowners which has delivered 

them a more substantial settlement than they would otherwise have got if there were some 

of the key parties involved no longer solvent or present. 

Q19 Could a change to proportionate liability be limited to a specific sector? 

 Yes there is no reason why a law change could not be specifically targeted to specific sectors. 

 The better solution is to have the similar approach across the whole of NZ law in terms of 

the understanding which would then be afforded to the whole of the public. It may be too 

confusing to have a split system which would make insurance cover too difficult to quantify 

and get the direct benefits which would flow from a fully proportionate system. 

Q20 If New Zealand were to shift to a system of proportionate liability in the construction sector, 

would a compulsory builders’ warranty scheme be necessary to protect the interests of the 

homeowner? If so, how should this be funded and run? 

 No – our belief is that a mandatory scheme would not be necessary. The market would 

provide warranty options for customer to select where appropriate, and this should not be 

made compulsory.  There is the risk that if there is just a wide net provided at the bottom of 

the cliff that this reduces the care and attention undertaken at the start of the project. 

 Experience overseas with mandatory warranty schemes would indicate that it puts a cost 

across the whole base of homes being built, where it is simply not mandatorily needed for 

well designed and well built homes. The experience has been that fraudulent or grossly 

negligent actions of a minority then have the potential to completely drain a warranty 

scheme. 

 The changes which have already been introduced to the Building Act , and those that are 

contemplated in the Bill before parliament currently, go a long way towards providing 

protection in terms of mandatory contracts for work over $20,000. There is improved 

identification and records of people undertaking the work through the LBP scheme, and 

there is defined responsibility written into the legislation now.    

 There has already been an appropriate tightening of the rules and requirements around 

quality and content of building design documentation and the role of the Building Consent 

Authority which mould well into a desired change to proportionate liability. 

 These elements of regulation change already provided,  will lead to a generational change of 

approach to quality of workmanship and responsibility shared across the industry including 

an appropriate share with homeowners themselves.  There are a large number of decisions 

which homeowners take at the outset and during the construction of their buildings which 

can largely affect the outcome. From dealing with a number of leaky homes cases it is 

apparent that  there is often  contributory negligence which should be attributed to owners 



for bad choices at design and construction stage, and importantly in relation to lack of 

normal routine maintenance requirements. 

Q21 In the wake of the global financial crisis, do you consider that auditors and other professional 

advisers should be able to cap their liability, as in Australia? If so, how should a liability cap 

operate? What classes of defendant should receive the benefit of liability caps? 

 The requirement for capping liability is more of a requirement in a joint and several system 

approach.  In terms of a proportional system, there is more likely the approach to be 

available for various professions to obtain appropriate insurance cover to deal with their 

exposure. 

 The more appropriate response is to have clearer requirements to explain and understand 

the risks at the outset of any transaction. A clear definition of responsibility at contract stage 

provides the ability for the customer and the advisor to be fairly informed of the risks 

involved in the transaction 

Q22 How relevant is the Australian experience for reform of liability rules in New Zealand? To 

what extent do the reasons and conditions that led to this change in Australia in 2003 also apply in 

New Zealand? 

 The difficulties experienced in Australia in only moving partially and at different times across 

states and industries can be avoided in NZ by taking a blanket approach to change. The 

opportunity for wide debate on the issue currently is undertaken nationwide, which was not 

the process in Australia as we understand. 

Q23 How important is it that there be one liability regime applying across Australia and New 

Zealand?  

 It would not appear to be critical, however the benefits would seem to be easily identified. 

Both for people who undertake business in both countries, and for the insurance market, 

there is benefit in having the liability schemes similar. 

Q24 What weight should the Commission give CER when considering whether to recommend 

changes to New Zealand’s liability rules? 

 As the discussion paper states – there is a general acceptance that it makes economic sense 

to have legislation the same where possible over time, and should only be resisted where 

there are clearly identifiable reasons to maintain a difference. 

Q25 Given that the different Australian states have not yet harmonised their liability regimes, if 

New Zealand decides to adopt proportionate liability, how should we draw on the Australian 

experience?  

 A close discussion with Australia to ascertain the harmonised direction they intend to follow, 

in particular to learn from their mistakes and improvements since 2003. 

Q26 Are any of the liability models used in other jurisdictions discussed in this chapter preferable 

to the current system of joint and several liability in New Zealand? If so, why? And if not, why not? 



 There are a variety of models described in the discussion paper which seem to have 

developed in response to particular types of cases.  As discussed in the rest of our 

submission there is a desire to move to a model of proportionate liability  

 A key point of difference in NZ which is mentioned in the paper, is the extent to which a  

duty of care applies to a greater degree for Local Authorities in NZ.  The recent 

developments in the Spencer on Byron case  extending duty of care into the commercial 

construction area which is a deviation away from the principles of the Hamlin case, provides 

in our view for a far wider risk for local Authorities. This risk in our view would be 

disproportionate to the role of a Local Authority and would lead to an inevitable increase in 

completely risk avoiding  behaviours which would increase complexity and cost for all 

consumers. 

Q27 To what extent should a liability rule balance fairness or justice concerns with economic 

efficiency? How can the best balance be achieved? If there must be a trade-off between fairness 

and efficiency, which should be preferred? 

 

Q28 Do you think it is true that some categories of defendants in New Zealand tend to become 

“deep pockets”? Which defendants are particularly affected? Do you think this is a problem? Why 

or why not? 

 

Q29 Do you favour using proportionate liability to deal with the issues of “deep pockets”? Are 

there other options to prevent “deep pockets” bearing disproportionate liability? Are there other 

ways to prevent “deep pockets” becoming risk averse? 

 

Q30 Overall, do you think that joint and several liability is a fair system? 

 No  

Q31 Overall, do you think that proportionate liability is a fair system? 

 Yes  - when combined with good knowledge for consumers to make decisions about the 

level of risk mitigation they should take given the particular circumstances. 

Q32 What, if anything, could be done to improve the fairness or efficiency of outcomes under joint 

and several liability (either to the plaintiff, the defendant, or overall)? 

 

Q33 If proportionate liability were to replace joint and several liability, what if any adjustments 

would you consider necessary to ensure fair outcomes? 

 



 

Q34 How do you think the interests of plaintiffs and defendants should be balanced in a fair 

system of apportioning liability? How important is avoiding disproportionate burden on some 

defendants, compared to ensuring that plaintiffs receive an effective remedy? 

 

Q35 What, if any other changes do you think are necessary or desirable to improve our liability 

rules? Why? 

 

Q36 Overall, do you think that New Zealand should retain joint and several liability or shift to 

proportionate liability or adopt a hybrid option? Why? 

 NZ should move to a Proportionate Liability model and should strongly consider some 

commonality with Australia. 

 The current system of Joint & Several Liability  is developing to an unhealthy and 

unaffordable point for NZ, because of risk avoidance approach, and it encourages people to 

not take any portion of responsibility and accountability for their actions and decisions. 
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Introductory comments 

 
 
The Registered Master Builders’ Federation (RMBF) is New Zealand’s largest 
construction industry association and represents New Zealand building companies that 
pride themselves on delivering quality houses and buildings to their clients.  
 
Our member companies employ more than 15,000 workers and carpentry 
subcontractors, and complete over two‐thirds of all construction work (by dollar value) 
in New Zealand. Our members include the majority of the large residential volume 
builders and major construction companies. 
 
Our heritage spans over 100 years and we are dedicated to delivering value to our 
members through strong industry representation and advocacy to create business 
conditions that increase opportunities for success. 
 
The Registered Master Builders brand is a recognised hallmark of quality, and we offer a 
range of products and services to our members and world‐class industry events 
including: the Registered Master Builders House Awards, the New Zealand Commercial 
Project Awards and the Registered Master Builders Apprentice of the Year in association 
with Carters. 
 
Registered Master Builders is proud to be able to continue to build great homes, 
schools, offices and other buildings for all New Zealanders to live, work and play in. We 
stand for building excellence and continue to strive to achieve this on behalf of the 
industry as a whole. 
 
 
 
 
Our contact details: 
 
Warwick Quinn      
Chief Executive      
P O Box 1796      
WELLINGTON 6140   Phone: 04 385 8999 
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Submission: 
 

 
The Registered Master Builders Federation is pleased the Law Commission is 
investigating the issues relating to joint and several liability. We have provided our 
thoughts and comments and trust you find this feedback of benefit. 
 
Construction forms around 5% of New Zealand’s GDP. For it to be a healthy and 
productive contributor to the economy it requires an environment that reflects the 
structure of the sector and drives appropriate behaviours. The current joint and several 
liability framework, as it relates to the construction industry, risks undermining the 
changes Government is making to the construction sector and achieving the outcomes it 
desires. Having a liability regime that supports current Government policy initiatives has 
always been one of RMBF’s pivotal messages which has been reflected in all our 
representations and submissions from the very first day reform was proposed.  
 
While we appreciate the wider complexities in developing a different liability framework 
for the construction sector we believe the benefits justify the effort required and 
implore the Commission to think laterally in dealing with the challenges of reviewing the 
liability framework.  
 
Recent and proposed changes to the Building Act provide the mechanisms for 
proportional liability to be introduced into construction without either compromising 
the joint or several framework as it applies in a wider context, or the need to mandate  
compulsory home warranties ‐ which many parties consider necessary. RMBF believes 
these issues are separate, as the disclosure regime contained with the Building Act 
Amendments No. 4 provides an opportunity for homeowners to make an informed 
choice about the risks of selecting a building contractor who does not offer a home 
warranty.          
 
We trust the information and insights in this submission assists in this regard and we are 
happy to provide the Commission with any further information and to discuss any 
aspects of our submission.   
 

 

 

 

 

ENDS 
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EXECUTIVE SUMMARY – RMBF’S POSITION: 
 

 
 
RMBF’s position is: 
 

 A building professional should be responsible for their own work, 
 A building professional should NOT be held responsible for work that he or she 

did not do or had no input into or control over 
 
RMBF believes that this is a matter of fairness and it is unreasonable for one party to 
pay for another party’s faults (when they are outside of their control).  
 
RMBF supports any proposal, such as a move to proportionate liability, which gives 
practical and legal effect to this position.  
 
RMBF recognises that if some form of proportionate liability is implemented there will 
need to be some form of homeowners’ warranty to fill the gap left by impecunious or 
absent defendants. 
 
RMBF believes homeowners must be protected. 
 
RMBF considers the proposed disclosure regime is an ideal mechanism whereby 
homeowners can be protected and make an informed choice on providers under a 
proportionate liability system.  
 
RMBF’s position on homeowners’ warranties, as stated in its submission to the recent 
Building Act Review, is that it does not support mandatory warranties. RMBF believes  
there should only be an obligation for the builder to disclose whether or not they are 
able to provide a warranty. 
 
RMBF believes the mediation process, as it currently operates, fails to give considered 
and fair outcomes, does not have the trust of the construction sector and requires an 
overhaul. 
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SCENE SETTING 
 

 
While the Commission has canvassed and summarised the joint and several liability well 
we provide some additional comment and background that we consider important. 

 
 
MINISTER’S STATEMENTS  

 
 
In announcing the results of the Building Act Review consultation, the Minister for 
Building & Construction said: 
 
“I am well aware that joint and several liability is a hot topic for the sector.  
 
The Government is going to look in more detail at whether it should change the joint 
and several legal liability framework as it applies in the building and construction sector. 
 
There are arguments for and against.   
 
I recognise that joint and several is a disincentive to builders and designers taking 
accountability for their work. 
 
It's also driving risk‐averse behaviour by the building consent authorities.  
 
On the other hand, it does mean that someone covers the costs of repair.  
 
Proportionate liability gives more certainty to those in the sector, because they know 
they will only ever have to pay their allocated share of any costs.  But that leaves the 
home owner exposed ‐ if a liable party can't pay, the home owner does not get money 
to pay for repairs. 
 
That's why in Australia, changes to liability have been accompanied by mandatory home 
warranty insurance.  
 
It's a big change, and we need to look at it carefully and take some expert advice.  We're 
aiming to get a report back in the first half of next year.”   
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“WHAT ABOUT LEGAL LIABILITY?” 

 

The Government will review whether there is a need for change to the joint and several 
legal liability framework as it applies in the building and construction sector. ‘Joint and 
several’ applies when someone, for example the owner of a leaky home, sues for 
liability in negligence.  
 
Joint and several legal liability means that all the parties who have contributed to the 
specific problem with the building, by not doing their job properly, are legally obligated 
to meet the full cost of fixing the problem.  
 
This may include for example the council, the developer, architect, builder and sub‐
contractors. When more than one party has contributed to the problem, the full costs 
can be shared between the parties.  
 
In the event that one or more of the parties is unable to meet their share of the costs 
(for example if they have gone out of business) their share must also be covered by 
those who can pay.  
 
In practice in weathertightness cases, this has seen local authorities carrying between 
40 and 70 percent of the total cost of settlements. It has also seen other parties being 
found liable for amounts that they perceive as out of proportion to their actions. 
  
What’s the problem with ‘joint and several’?  
 
Many of those who made submissions during the review expressed the view that the 
application of joint and several liability in weathertightness cases may be contributing 
to:  

 Building professionals and trades people seeking to protect themselves through 
measures such as limited liability companies  

 A reluctance by building professional and trades people to take on some types of 
work  

 Risk averse behaviour by local authorities that is resulting in more inspections 
and greater‐than‐necessary compliance costs.  

 
Some submissions also noted that any change would potentially leave homeowners 
more vulnerable, because if one party is unable to pay then the homeowner would be 
left ‘out of pocket’.”  
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CONSIDERATION OF THE ISSUE IN NZ 
 

Joint and several versus proportionate liability has been considered several times in 
New Zealand.  
 
In 1992 the Law Commission published a preliminary paper entitled “Apportionment of 
Civil Liability – a Discussion Paper”, and then in 1998 published its final report (No.47) 
called “Apportionment of Civil Liability”.  
 
The Commission concluded that “no sufficiently compelling case for departure from the 
solidary rule has been made.” 
 
 
… BUILDING BILL 2004 
 
Local authorities and building professionals were amongst those who commented on 
the effect of joint and several liability in submissions to the Building Act 2004.  
 
Local authorities in particular commented that the exposure to awards, where their 
apportioned liability is generally around 20‐30% but their actual payments are up to 
100%, drives risk‐averse conservative behaviour and increases the cost and bureaucracy 
of building.  
 
Building professionals have submitted that joint and several liability means it is 
impossible for them or their insurer to adequately assess their risk exposure, which 
impacts on their ability to get the insurance they need. The effect is to make insurance 
more expensive, and with exclusions for the situations where awards are very large (e.g. 
leaky buildings) or simply unavailable. It also drove aversion behaviour – builders 
choosing to liquidate the company to avoid liability. 
 
No changes were implemented in the 2004 Building Act review. 
 
 
… AND IN AUSTRALIA 
 
Initially the Australian authorities came to a similar conclusion.  
 
However, in the late 70s and early 80s some States introduced proportionate liability in 
the building industry only. This was accompanied by the regulatory requirement for 
builder’s warranty insurance to ensure that the change was not at the expense of 
homeowners. 
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Australia then began instituting professional standards and licensing which contributed 
to the push for a general move to proportional liability. 
 
Following the 1999 collapse of HIH and concerns at the “US” style awards of damages 
(i.e. the circumstances in which awards would be made, and the size of them) that had 
begun to be handed down by the Courts, each of the States, and the Federation, have 
enacted proportionate liability legislation. 
 
Australia still has issues with its legislation; not all the States’ legislation is the same, or 
the same as the Federal, which is throwing up some interesting case law. 
 
It is unlikely that NZ would have to deal with this kind of problem, and it can only 
benefit from considering the Australian experience.  
 
 
 
STRUCTURE OF THE CONSTRUCTION INDUSTRY – LACK OF CAPITAL 

 
 
The New Zealand residential construction industry is predominantly (in excess of 90%) 
made up of small to medium enterprises (SMEs) of 6 or less personnel. This evolved 
from the early settlement of New Zealand. Being a small country with a disparate 
pocketed population this situation is likely to continue. Only the Auckland market has 
the potential for a significant structural change due to the long term demand for 
housing (see the Auckland Plan) which may encourage capital rich development 
companies from overseas to establish themselves here.  
 
Consequently, New Zealand has a small speculative construction market and the 
industry is dominated by a reactive ‘build to order’ culture. While ‘volume’ builders have 
emerged over the last 20 years and have a significant market share, they are 
predominantly franchise operations of SMEs also building homes to order.   
 
New Zealand has only a handful of “spec’ builders with sufficient capital to fund 
developments of any significant scale, although developers emerge (ie not builders) 
when times are buoyant. Builders are contracted by the developers to undertake the 
construction work. 
 
This dynamic is important when accusations are made that building companies simply 
close their doors at the hint of any trouble, leaving others, predominantly Territorial 
Authorities, to foot the bill for any liability associated with substandard workmanship. 
We do not deny that this occurs however most New Zealand construction businesses 
simply have insufficient capital to fund any claim. They are predominantly cash flow 
businesses that rely exclusively on a positive cash flow to survive. This relates to all 
areas of the construction supply chain, ie sub‐trades etc. In company failure situations 
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there is almost never any bank debt and creditors consist of (in the case of builders) 
sub‐trades and suppliers. 
 
As insurance is unavailable in the building industry construction SMEs has very limited 
ability to pay their fair share of any liability.  With the Building Act reforms placing 
greater accountability on builders and designers some form of 3rd party support is 
essential for the reforms to be successful.  
 
 
 
BUILDING ACT REFORMS ‐ 2012 

 
 
RMBF generally supports the intentions of the Building Act reforms and in particular 
reiterates its support for: 
 

• The clarification of responsibilities; 
• Building practitioner licensing; 
• Risk‐based, or stepped, consenting (all introduced with the No.3 Act); 
• Mandatory written contracts; 
• Greater disclosure for consumers so they can make an informed choice; and 
• Clearer implied warranties (all part of the No.4 Bill). 

 
RMBF could not support the No.3 Bill given the staggered introduction of reforms and 
stated in submissions to the Select Committee at the time that (inter alia): 
 

• The other measures (warranties, insurances, liability reform) needed to underpin 
the changes are not yet available, or even certain to be available in future 
 

These matters have still not been addressed. 
 
For the first time we are able to obtain a better appreciation of the reforms as a whole, 
notwithstanding there are still regulations required and further work to be completed. 
This provides an opportunity to assess whether the changes deliver what was intended 
and accordingly we urged the Committee not to restrict its considerations to just the Bill 
in front of it, but consider all the changes as a package. 
 
The amendments proposed in the No.4 Bill make the concerns that were not addressed 
by the No.3 Amendment Act even more urgent if the aims of the reforms are to be 
achieved. 
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In particular we are concerned that: 
 

• The rebalancing of accountabilities by the shift away from Council’s liability (No.3 
Act) must be complimented by: 
 

o A review of the current joint and several liability regime to investigate the 
introduction of some form of proportionate liability, accompanied by a 
warranty and surety scheme 

o The availability of appropriate indemnity insurance for building 
contractors 

o Disclosure of warranty availability and surety rules 
o Inclusion of product manufacturers as part of the accountability regime 

 
Why is this so important?  
 
Because as the regime stands at present homeowners are potentially worse off than 
prior to the reforms if they need to seek redress. Removing the Councils liability does 
not result in the remaining parties suddenly having a greater financial capacity to 
respond, particularly when the appropriate insurances are unavailable and the vast 
majority of small building contractors have no significant capital.  
 
 
 
MEDIATION – HOW JOINT AND SEVERAL IS VIEWED IN OPERATION 

 
 
The construction sector is also very sceptical about how mediation operates in the event 
of a claim. Most builders believe that the system is designed to extract as much from 
the parties as possible with little or no consideration of the degree of culpability. It preys 
on the fears of the parties in the knowledge that many will contribute something due to 
the litigation costs (irrespective of culpability) and there is no faith the process is fair. 
 
RMBF understands the mediation process well and is equipped to deal with it, however, 
as in the eyes of most builders mediation is ‘bundled’ with joint and several liability 
(notwithstanding mediation will still exist under any other regime), we recommend the 
Commission also reviews how mediation operates. A system that is viewed as biased 
and predetermined does not engender trust or encourage participation. 
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HOME WARRANTIES 
 

 
RMBF wholly owns Master Build Services which is the largest provider of home 
warranties in New Zealand. It has been operating for over 20 years and provides a range 
of products to meet market needs. 
 
Shortly after the Commission released its report Dr Mapp was interviewed on radio and 
there was some discussion on the operation of home warranties. It was unfortunate 
that Dr Mapp did not understand how home warranties operate in New Zealand as he 
was wrong in some of the answers he provided. 
 
Home Warranties in New Zealand operate quite differently to Australia. A range of 
covers are available including (inter alia): 
 

o Loss of deposit 
o Non‐completion 
o Workmanship and materials 
o Structural 

 
Under the Master Build Guarantee if a problem occurs the owner must first approach 
the builder and request the fault be rectified.  If the builder does not rectify the fault 
(unwilling or unable) then the guarantee company will remedy the fault directly and 
deal with the builder separately. Master Build Services has along history of settling 
claims in this way.  
 
This is a very successful model and differs from the Australian experience where the 
builder needs to be insolvent or dead before any satisfaction can be obtained from the 
guarantee. 
 
It is important the home warranty market is free to operate within normal market 
conditions and providers of warranties develop products and services to meet market 
demands.  Homeowners should are free to elect whether or not to have a guarantee 
and it should not be foisted upon them.  
 
However, existing warranty products are constrained as they operate within the current 
liability framework and thus the level of cover available to the homeowner is not as 
comprehensive as it could be under a proportional liability regime.  Availability of 
comprehensive cover is essential to give effect to the changes in accountability the 
Building Act Amendment No.3 introduced and the consumer protection requirements 
contained within the No. 4 Amendment Bill, if we want to ensure the homeowner is 
adequately protected. 
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It is not necessary to insist on compulsory home warranties and such a regime failed in 
Australia. Some form of proportional liability, combined with warranty disclosure 
requirements would enable homeowners to make an informed choice about the risks of 
selecting a building contractor who is unable to offer a home warranty.     
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SO HOW WOULD PROPORTIONATE LIABILITY WORK? 
 

 
In a situation of defective construction, it is possible to apportion responsibility amongst 
the potentially liable parties.  
 
In a ‘joint and several’ scenario, whatever the proportions are, the claimant will recover 
100% of whatever claimed loss they have been awarded, from whoever is still around to 
pay. 
 
In a proportionate liability situation, the claimant can only recover from each 
responsible party the proportion that the Courts have assigned to that party after 
hearing the case. 
 
It looks like this: 
 

JOINT & SEVERAL PROPORTIONATE 
2 or more responsible parties cause the 

same loss 
2 or more responsible parties cause the 

same loss 
Each defendant is 100% liable to the 
plaintiff 

Each defendant is only liable to the 
plaintiff to the extent of its own 
responsibility/contribution to the 
plaintiff’s loss 

 The Court/Tribunal apportions loss 
between the defendants  

Defendants may seek contributions from 
other defendants 

Defendants may NOT seek contributions 
from other defendants 

Risk of uninsured or impecunious 
defendant falls on the defendant(s) 

Risk of uninsured or impecunious 
defendant falls on the plaintiff(s) 

 
The obvious problem with proportionate liability is that the claimant could end up being 
unable to recover 100% because one or more of the responsible parties can’t pay. 
 
Some means or mechanism would be required to ensure that the homeowner can 
recover the shortfall. 
 
A homeowner’s warranty is one means by which this might be achieved. 
 
A homeowners understanding of such implications can be communicated under the 
disclosure regime.  
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IS THE TIME RIGHT FOR A CHANGE? 
 

 
As other jurisdictions have found, the liability regime is only one plank in a framework 
that can deliver true accountability and fairness.  
 
The planks that are needed could be said to be: 
 

 professional builders …………………………………….. (licensed building practitioners) 
 adequately insured ……….(unlikely to eventuate until liability issues addressed) 
 each responsible for his own work ……….. (and proportionately liable for same) 
 well‐educated consumers …………………………….(initiatives coming from the 

Building Act Review) 
 a backstop provision for the unattainable liability contribution (home warranty 

disclosure, also coming from the Building Act Review) 
 
To date only one of those planks partially erected and braced – the Licensed Building 
Practitioner Scheme. 
 
While the ability of building professionals to deal with a damages award under a 
proportionate scheme may mean some would survive without insurance cover (some do 
now when cover is unavailable but these are few and even less can withstand multiple 
claims), the insurance industry should eventually be sufficiently reassured by the effects 
of the Licensed Building Practitioners scheme and the Building Act Review deliverable to 
step back into the space and underwrite the (hopefully) clearer and ring‐fenced risk.  
 
 
 
SO WHAT OPTIONS ARE THERE?  

 
 
So what liability framework options are available for consideration, and have been 
adopted in one or more overseas jurisdictions?: 
 

 joint and several liability  
 proportionate liability 
 a hybrid of both 

 
What is a hybrid? 
 
Hybrid schemes might allow for: 

 joint and several liability for economic damages and proportionate liability for 
non‐economic damages 
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 a plaintiff to recover the entire judgment against any defendant who is found to 
have been more than 50 percent liable 

 joint and several liability but with reallocation of the uncollectible portion of a 
judgment among all parties, including the plaintiff. In other words, all parties 
share the risk of a defendant’s insolvency. A similar result may be obtained by 
starting with rules of several liability, then reapportioning in the event of 
insolvency.  

 
 joint and several liability where the assigned percentage of a defendant’s fault 

exceeds a prescribed limit. Where the defendant’s fault is less than the 
prescribed limit, liability is proportionate. This would require determination of 
the threshold percentage of fault required to trigger joint and several liability. In 
some US States this threshold is as low as 10%, while in others joint and several 
liability is only imposed where the assigned fault exceeds 50%.  

 
 liability dependent not on the defendant’s degree of fault but rather on the type 

of injury suffered by the plaintiff. The defendant remains jointly and severally 
liable for the economic or pecuniary portion of the award (objectively verifiable 
monetary losses), but only proportionately liable for the non‐economic or non‐
pecuniary damages.  
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Submission of the Society of Local Government Managers  
on the   

Law Commission Discussion Document “Review of Joint and Several Liability” 
 
 
Introduction 
 
The Society of Local Government Managers (SOLGM) thanks the Commission for the 
opportunity to make a submission on Review of Joint and Several Liability (the paper).  
SOLGM is a professional society with approximately 550 members drawn from all 78 of New 
Zealand’s local authorities. Full membership is available to all Chief Executives and others 
with significant policy, operational or strategic responsibilities.  Our vision is: 

 
“professional local government management, leading staff and enabling communities 
to shape their future” 

 
The reason for our submission should be obvious. Local authorities conduct a wide range of 
activities that expose them to risk – from building infrastructure to a variety of regulatory 
activities.  Under New Zealand law a local authority cannot be declared bankrupt so they are 
one of the best examples of “deep pocketed”  defendants (only central government would be 

a better example).  
 
In preparing the submission we have discussed these issues with Local Government New 

Zealand and Riskpool, and we are broadly in agreement with the comments they have made 
around proportionate liability.  Our submission briefly comments in support of this proposal, 
but also adds support for some of the other options canvassed in the paper – whether in 
addition to, or in place of proportionate liability.  
 
If the Commission would like to discuss these issues further it should contact: 
 
Raymond Horan 
Principal Advisor, Sector Leadership 
Email: RHoran@solgm.org.nz ; Phone: 04-978-1283  
 
There may be merit in joint discussions between the Commission, SOLGM, Local 

Government New Zealand and Riskpool.  
 
 
Proportionate Liability  
 
The circumstances where local authorities are primarily responsible for loss will (thankfully) 
be rare, and most likely limited to a small self-contained group of plaintiffs.  For example, in 
the Thompson case, the local authority may have been primarily liable – but there was a 
single plaintiff.   
 
While proportionate liability if introduced would apply across a broad range of activities and 
areas of society, the leaky buildings issue provides a useful illustration of the pitfalls of the 
current joint and several liability approach. In cases such as these , local authorities’ 

mailto:RHoran@solgm.org.nz
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negligence is “fruit of poisoned tree” in that it is the choice of the builder, and potentially the 
developer or designer.  to use substandard materials and/or design or construct in a 
substandard way that is the root cause. It is that negligence, that makes possible the 
consequence of any negligent action of a local authority i.e. in the absence of negligent 
construction, the consequences of any flaws in the  inspection regime will generally be 
limited.     
 
In the leaky homes arena, plaintiff’s lawyers have been at pains to attempt to tie primary 
responsibility for the cause of leaky homes at the door of local authorities, both in general 
and in specific cases. This is clearly a preposterous view driven by the self interest of having 
a deep pocketed defendant. While cases vary from one set of facts to another, clearly the 
design, budget provision and construction techniques and materials start the chain of events 
that might lead to a leaky home. A local authority’s prime role is to make sure a home is 

compliant with the Building code. It seems eminently possible for even a code compliant 
home to suffer whether tightness problems. 
 
There is also the matter of the indirect cause of the leaky home crisis, namely the relaxation 
of building legislation and regulation in the 1990’s that allowed the use of unsuitable building 

materials and techniques that have provided the climate for much of the problem to occur. 
 
The paper correctly notes that legal principles around restitution are designed broadly to 
place the plaintiff in as near a position as possible to that which they would have been in had 
the damage not occurred.  We agree that this is fundamental tenet of consumer protection.  
Equally consumer protection should be about more than “righting wrongs”, it must also focus 
on ensuring that “wrongs” are kept to the absolute minimum. In other words, the law should 

be designed in such a way as to incentivise due care.    
 
When local authorities pay in restitution of a claim they do so using public money.  In effect 
then joint and several liability in cases such as leaky homes means the entire ratepaying 
public are directly acting as backstop for the action of others.  Common sense suggests this 
is neither economically efficient or equitable.  
 
In addition to the financial cost of the reimbursement – there is an opportunity cost.  Local 
authorities and their communities cannot undertake other projects or services including the 
provision of infrastructure that promotes and sustains economic growth.  If rates are 
increased to meet settlements then the ratepayer misses out on whatever they would have 
done with the funds.  While preserving the homeowner’s position and therefore their 

economic welfare, society as a whole suffers a loss of economic welfare as a result.  
 
Facing these realities, the paper is correct when it says that the economically rational thing 
for deep pocketed defendants to do is to take all steps they can to minimise the risk to 
themselves (or what page 63 of the paper cites as “the gatekeeper effect”).  The leaky 
homes example serves as a textbook illustration of this. The 2012 Report of the Housing 
Inquiry1 noted the following: 
 inspection processes have become more rigorous, with the average number of house 

inspections rising from seven in 2000/1 to eleven in 2006/7 
                                                           
1
 New Zealand Productivity Commission (2012),  Housing Affordability, pp 160-161 
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 the Registered Master Builders Federation have suggested that there is a need for 
more drawing details (from an average 10 pages in 2002 to 30 pages in 2007), more 
office and on-site staff to facilitate the consenting process, and additional inspections, 
and a higher risk margin to allow for building consent time delays have increased total 
construction costs by approximately 10 percent. 

 
Prudent local authorities historically insured themselves against losses of this nature (again 
an economically rational and efficient result).  But the leaky homes issue has resulted in  
increased risk profile for local authorities, which has impacted on the cost and availability of 
insurance.  As Riskpool’s submission has noted, the number of claims and impact on cost  
has reached the point where insurance for some types of claim are no longer available.  
Where insurance costs increase the choices facing local authorities are stark – increasing 
rates, reducing expenditure in other areas (with the effect on the nation’s economic welfare 

as a whole) or accepting greater levels of risk.    
 
We also note that local authorities are not permitted to charge a risk premium (or profit 
margin for that matter) on their activities that give rise to potential liability. Under most 
legislation, the Building Act included, local authorities are limited to charging for actual and 
reasonable costs. 
 
SOLGM therefore concurs with the paper’s comment (at page 62) that: 
 

“There is a reasonable consensus in New Zealand that the combination of joint and 

several liability and a deep pocket is one situation that may lead to inefficiency.” 
 
It seems that the Law Commission has previously considered, and not been convinced by 
these arguments.  In particular, we note the extract from the Law Commission’s 1998 report 

(quoted on page 61 of the paper) which asks  
 

“Can it really be suggested that a result of proportionate liability would be a second-

guessing of auditors by creditors or shareholders of a company?” 

 
Based on 14 years’ experience since that time, our answer to this is an unequivocal “yes”. 

The collapse of Enron, Worldcom and Arthur Anderson resulted in action against auditors in 
overseas jurisdictions (it was one of the causes of the collapse of Arthur Anderson) and has 
been threatened in New Zealand (though we are not aware of any case that has come 
before the courts as yet).   
 
We also find the arguments the paper advances around cross-Tasman harmonisation 
persuasive.  Australia is New Zealand’s largest trading partner, although CER was 

historically about trade in goods, there is increasing trade in professional and trade services 
(including the building trades).   
 
We submit that there is value in companies that operate in both jurisdictions operating under 
as consistent a legal framework as possible.  Multiple frameworks create a risk of plaintiffs 
“jurisdiction shopping” i.e. looking for the jurisdiction where the law is most plaintiff-friendly.  
The Riskpool submission notes that at least one multinational construction company  has 
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ceased operation in New Zealand as a result of the risks of joint and several liability creates. 
The inefficiencies of operating under two different frameworks (having to retain counsel to 
interpret different statutes and sets of case law and the like) give additional weight (if any 
were needed) to the economic arguments of Chapter Eight of the paper.   
 
In preparing our submission, SOLGM has tried to approach the issue from a base of 
principle.  While some may argue otherwise, we find it difficult to accept an argument that 
proportionate liability should be selective.  While we accept that some industries or sectors 
may pose particular risks or be particularly prone to these claims, we should be incentivising 
all industries or sectors to exercise a duty of care.  The Law Commission should apply 
principle to its analysis and recommend a consistent application of whichever regime it 
recommends, that is to say proportionate liability should apply everywhere or nowhere.  
 

The second part of the paragraph on page 62 (quoted earlier) noted that economic 
inefficiencies arising from joint and several liability are “ … not inevitable” and  “… can be 

controlled in other ways.”   While SOLGM supports Riskpool in seeking to move to 
proportionate liability,  we also note that such a change will be seen as a loss of plaintiff’s 

rights2.   We therefore turn to some of the other alternatives to proportionate liability.  
 

 
Recommendation 
 
1. That New Zealand move to proportionate liability as the basis for restitution of 

claims made in tort and contract.  
 
 
 
Liability, Corporate Law and Insolvency Law 
 
It is difficult to consider these issues in isolation from corporate law.  The paper notes that 
the use of single development companies by developers and builders is becoming common 
place – these have a limited life and/or purpose and disappear soon after the development is 
complete.  Another aspect of the leaky homes issue is that once the issue became known a 
number of smaller companies were wound up and new ones formed, under the same 
beneficial ownership.  
 
In short, it is all too easy for those involved in businesses such as these to use the protection 
of corporate law to walk away and start afresh – this effectively is why local authorities have 
paid 45 percent of the total cost of claims settled to date. We note a large proportion of other 
leaky building costs have been dealt with by the larger corporate building companies (e.g. 
Fletchers) often without the involvement of any legal process. 
 
While the corporate form was intended to separate personal and professional obligations, we 
cannot conceive that the corporate veil was ever intended to provide disincentives to taking 
                                                           
2
 In the event that a local authority is held liable for a leaky home claim, the settlement will be either be paid  

from rates income (including rates levied on the owner of the leaky building) or from insurance (or both).  If 
paid for by insurance, a local authority will probably pay higher premiums – which will be recouped by rates.  
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due care. While we understand that there are limited circumstances where the corporate veil 
can be pierced (generally around fraud or suspected fraud), there is a prima facie case for 
piercing the corporate veil in cases of negligence. 
 
 
Recommendation 
 
2. That  future development of the proposals should consider the interface of the 

law of restitution with corporate law, and the law of insolvency, and the potential 
for the development of a basis in law for breaching the corporate veil in cases of 
negligence.  This recommendation would apply under either of joint and several 
or proportionate liability. 

 
 
 
Compulsory Warranties 
 
The paper discusses compulsory warranty schemes and correctly notes that there is such a 
scheme in place with the Building Act.   There is merit in these schemes though we note 
overseas experience with these schemes generally suggests that in the long term 
government intervention by underwriting is necessary.  
 
 
 
Recommendation 
 
3. That the Commission gives further consideration to the circumstances in which 

compulsory warranty schemes should apply.  This recommendation would apply 
under either of joint and several liability and proportionate liability. 

 
 
 
Collectivisation of Risk  
 
Another approach to the issues raised in the paper is to encourage or require some degree 
of industry collectivisation of risk.  The principles underpinning this approach are simple and 
are in practice in some areas already.  For example, historically members of the Law Society 
paid a compulsory levy to a so-called fidelity fund each year, with the fund used to reimburse 
clients in cases of misappropriation.   The local government sector has a form of 
collectivisation of risk in place through Riskpool – though membership of Riskpool is 
voluntary. 
 
SOLGM suggests that the Commission identify the existing schemes that exist for 
collectivisation of risk across the economy and assess how they operate.  The Commission 
might then consider whether there are industries or sectors that are high risk that do not 
have such schemes in place, and whether encouragement or mandation should be required.  
The schemes tend to be more common in industries or professional groupings where 
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reputation and trust are fundamental to the ability to conduct business, or where the use of 
public money is involved.  
 
These schemes offer only a partial solution.  Collectivisation of industry risk is generally 
designed to provide a ”backstop” for small-moderate claims affecting a single plaintiff, or 
small groups.  Collectivisation of industry risk begins to break down when faced with 
challenges of the size of the leaky homes problem.  For example, Riskpool’s submission 

notes that the scheme has now declined to provide cover for most future leaky homes claims 
due to an inability to secure insurance cover for these claims with respect to most local 
authorities.   
 
 
Recommendation 
 
4. That the Commission develop proposals for schemes that collectivise industry 

risk,  possibly starting with high risk  industries that do not have existing 
schemes.  This would apply under either joint and several or proportionate 
liability and could operate in conjunction with compulsory warranty schemes. 

 
 
 
Plaintiff Management of Risk/Personal Responsibility  
 
Chapter Eight of the paper discussed the economic rationale for each of joint and several 
and proportional liability.  Using this framework it is evident that the most economically 
efficient outcomes will occur if all parties to a transaction (that is to say both potential 
plaintiffs and defendants) are taking due care.   This translates into potential plaintiffs taking 
steps such as: 
 using registered or reputable practitioners 
 making judgements about potential providers based on factors other than price alone 
 doing their homework – for example closely reading company reports in total or 

checking Land Information Memoranda and the like. 
 
With this in mind we submit that: 
1. one of the benefits of proportionate liability is that a potential plaintiff  will be given 

economic incentives to take due care simply because they will be left with an 
uncollectable share in the event of damage.  For this to work effectively the plaintiff 
has to be aware of the risk when contracting for the supply of goods and service. 
Mechanisms such as mandatory disclosure of this fact in contracts may be necessary 

2. recognition of contributory negligence both would have a similar result.  We note that 
some American jurisdictions have moved to bar claimants where any contributory 
negligence can be demonstrated.  While there is some merit to such a position we 
submit that it should be left to the Courts to determine whether and to what extent 
contributory negligence should apply. We note that the New Zealand courts have 
recognised elements of contributory negligence in some cases. 
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3. allowing partial or complete contracting out of liability may also promote a greater duty 
of care – though we agree that it will not (and should not) be possible to contract out of 
liability in some cases.  For example, building failure carries risks to wider public safety 
not just that of the contractor, and of course buildings are sold thus transferring risk to 
a party who was not party to the original contract. Exploration of this concept would 
need to be approached with care, particularly where there are asymmetric knowledge 
and power relationships with a particular set of transactional relationships. 
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31 January 2013 
 
The Law Commission 
Submission on Review of Joint and Several Liability 
From Tararua District Council 
 
 
We appreciate the opportunity to make this submission.  
 
We also appreciate the recognition of the Leaky Buildings Crisis that assigned liability 
cost to Local Government well beyond the sector’s contribution to the problem. 
 

This submission is set out as follows: 
 
1 Overview 
2 Discussion  
3 Submission – Detailed Replies,  
4 Law Commission Specific Consultation Questions 
5 Conclusion 

 
 
1 Overview 
 
 

• Tararua District Council supports development of a Hybrid model for New Zealand. 

• We agree that innocent parties should be able to efficiently recover losses from 
the parties that caused those losses 

• It is our view that the law should be equitable and avoid treating people harshly.  
It is not able to achieve this under the current Rule of Law.   

• It is therefore inadequate for the Law Commission to maintain the status quo* 
and retain Joint and Several Liability) when there are major weaknesses in its 
application and known ways to improve natural justice. (*Item 9.5 page 66 of the 
consultation document 

• We note that the Civil Court process to assign losses against one or more 
defendants can lead to a perverse result where the loss is greater than one party 
may have created.   

• This is one outcome where cases involve defendants that have ‘deep pockets’ 
and who are the ‘last man standing’ 

• We note that the Courts already use proportional liability in employment cases, 
which are also heard in the Civil Courts.  

• Joint a Several Liability has not been successful in protecting plaintiffs from 
losses.  This needs to be addressed too. 

• There are a number of new areas that have arisen subsequent to the last review. 



Report on Law Commission – Review of Joint and Several Liability  2 
24 January 2013 

• Local Government is exposed to greater unreasonable risk under the rule of Joint 
and Several Liability for its regulatory functions because: 

o It can access significant funding through property taxes 

o It has perpetual existence or perpetual responsibility 

o It has significant responsibilities for assessing performance of private 
sector entities 

o Central Government agencies or Parliament may set policy or prescribe the 
responsibilities that may prove later to be impractical or lead to losses.  
Examples include pressure to make housing more affordable, the review of 
regulations by the Productivity Commission and the Alcohol Reform Act 
2012 with councils now being responsible for directly or indirectly 
preventing “harm caused by the excessive or inappropriate use of alcohol”. 

o Evidence with the resolution of the Leaky Building Crisis that private sector 
business structures have proved effective at avoiding their share of liability 
for leaky homes –further encouraging avoidance behaviour 

o New responsibilities are in the process of being assigned to Local 
Government for Earthquake Risk Buildings.  This exposes the sector to 
huge risk.   

o There are Insurance Industry problems providing cover to Local 
Government following large claims for Canterbury Earthquakes 

o Risks are increasing to Local Government from climate related events 
 
 

We agree that key considerations include:  

• the appropriate allocation of the risk for absent defendants  

• how each system or rule deals with known difficulties such as the deep 
pockets issue 

• An essential test is which rule or combination of measures is most likely to 
produce results that are efficient, and fair to and between the parties 
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2. Discussion 
 

Proportionate Liability frequently leads to plaintiffs (who have done no wrong) 
being unable to recover all of their loss.  However, this also can occur for Joint 
and Several Liability cases.   
 
It arguably incentivises all parties to act responsibly and influence each other to 
prevent individual or systemic failure.  However, defendants who incur liability 
through proportionate representation or hybrid methods will still 

 
However, should a contributing party to the loss be “unavailable”, then liability for 
losses are still shared proportionally amongst the remaining defendants.  This 
essentially creates a penalty to those remaining for the amount that exceeds their 
own contribution to the loss. 
 
 
Principle 
 

Each of the defendants has relevantly caused a single, indivisible loss suffered by 
the plaintiff, so each should be liable for that loss. The common law has held that 
the injured party should not bear the risk of absent or insolvent defendants. 
Instead, the Courts have allocated that risk to the parties found to have caused 
the plaintiff’s loss. 

 
Joint and Several Liability is of great concern to Council in our role as regulator.   

 

• There is greater regulatory responsibility being assigned to the Local 
Government sector 

• Expectations and standards are being raised 
• Technology are providing new tools for identifying and measuring problem, 

but also are providing new products and design which lack track record and 
are complex to assess 

• We now have modern experience of a low frequency, high probability and high 
risk events (Canterbury earthquakes; large tsunamis) 

• We are advised to expect increasing climate risk & sea level rises. It may be 
expected that those that suffer loss from these events will look for someone 
to blame and recover losses 

• We have now experience of wide scale systemic failure of multiple parties 
(leaky buildings) and how legal structures for some individuals or entities 
have been able to limit their liability 

• Insurance options are reducing and costs of insurance are rising 
 

The Local Government and Crown entities contrast with other entities by having 
long lives and “deep pockets”, in local government’s case the ability to 
redistribute costs to ratepayers and customers and possibly mitigate risk by 
insurance.  We note that Tararua District Council had no leaky buildings.  
However, we ended up contributing to the loss, as if we were the same as any 
defendant through additional insurance cost.  

 

For Local Government, there is a wider issue whether the current Parliamentary 
structure ensures it does not act negligently in setting law exposing local 
government to legal challenge.  We note changes to the Local Government Act on 
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4 December 2012 both lacked evidence for change and Local Government were 
universally unable to influence the changes.  There were little transitional 
arrangements, meaning councils could conceivably be operating ultra vires 
immediately upon ascent.  Several major law firms now note that the sector is 
open to legal challenge. 
 
Economic arguments of each rule consider the incentives for plaintiffs and 
defendants to act in their own best interests in a rational way, and the 
consequential cost to society of their actions.  We note that there is reasonable 
evidence to suggest that people do not always act in a rational way. 
 
We note that the Law Commission concludes that there is no major difference 
between the two rules in achieving optimal lowest costs, except those defendants 
with “deepest pockets” are adversely affected.   Both are complex. A hybrid model 
may also be complex, but may better address inequities. 
 
For Breach of Contract we note that there are many occasions where contracts 
are used to successfully limit liability. 
 

 

So, the matter of balancing of fairness and equity between those that suffer loss 
and those that contribute to the loss is complex and local government is 
particularly exposed on many counts. 

 

This suggests that a hybrid model limiting liability and strengthening protection to 
individuals.  A Crown backed warranty scheme would ensure consumers are 
protected on a continuous basis.  This better satisfies the objective to 
compensate plaintiffs fully.  Such a scheme needs to provide incentive that 
potential defendants have taken due care and still are responsible for their 
actions.  
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3 Submission – Detailed Replies 

 

We have identified some questions that merit close analysis to the 36 questions that 
follow in Part 4 of this submission: 
 

3.1 Question:  What, if anything, is different from 2003 or 2010 and previous 
reviews of the Joint and Several Liability? 

 

Reply: 
 

The scale and long time line associated with the Leaky Building Crisis was not 
appreciated in 2003.  Agreement on the final approach was only reached 
between central and Local Government in 2010. 
 
It is now accepted that global and national events are increasing the risk of loss 
to individuals.  The Canterbury Earthquakes and the Tsunamis in 2004 at Aceh 
Province Indonesia and 2011 in Japan incurred catastrophic losses.   
 
The 2008 Global Economic Crisis is continuing and to date only intervention by 
central governments in major economies has prevented an international 
depression.  This supports the notion that there will be market failure and so 
mechanisms should exist to minimise risk and prevent losses to innocent parties.  
 
At some level, people make their own decisions in respect of risk they take.  It is 
not reasonable to deny personal responsibility or contributory negligence, by 
attempting to assign all risk to others. 
 
Climate risk is increasing and property owners are querying council assessments 
of risks flood, coastal inundation and erosion.  District Plans have a ten-year 
review timeline and the science of climate change is continually improving.  This 
may bring historical decisions into question and create questions of liability.  It 
may not be in the best interest of economic efficiency if Local Government 
becomes overly conservative.  Nor may it be able to predict the exposure of risk to 
individuals that was not appreciated when the Earth climate was relatively static. 
 
Subsequent to the Royal Commission on the Christchurch Earthquake there is 
policy proposal currently being publicly consulted upon by the Ministry of 
Business, Innovation and Employment (MBIE).   
 
This proposes to assign responsibility to Local Government for the assessment of 
earthquake risk the New Zealand building stock.  There is no proposed funding for 
this work. Furthermore, the Local Government Act 2002 was amended on 4 
December 2012 allowing ministerial intervention where rates increase above 
limits, as yet unspecified.  In theory, many councils may trigger ministerial 
intervention by fulfilling the new role.  This is not a good way to encourage high 
quality work, particularly as the new purpose of Local Government encourages the 
choice of “low cost” options.  
 
Essentially, Councils independence and very existence are now threatened by the 
proposed requirements and rule of Joint and Several Liability.  There are no 
certainties that the nature, condition of a building and impact of earthquake(s) 
may not create building failure.  Local Government cannot carry the responsibility 
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for failure of the NZ building stock in a major seismic event.  The following sets 
out the MBIE proposal on the matter and our thoughts on it: 

 
MBIE Proposal 

 
The MBIE consultation document is proposing requiring Local Authorities be 
responsible for ensuring: 

 
• All non-residential and multi-unit, multi-story residential buildings have a 

seismic capacity assessment within five years of the changes taking effect, 
with this information to be made publically available on a register 

• All earthquake prone buildings be strengthened, or demolished, within 15 
years of the changes taking effect, compared to an estimated 28 years (on 
average) under the current system.  This 15 year timeframe comprises up to 
five years to complete the seismic capacity assessment, followed by up to 10 
years for strengthening or demolition 

 
There is no changes proposed to the current definition of an Earthquake Prone 
Building (otherwise known as the 33% New Building Standard), although there is a 
new option of requiring strengthening or removal of high risk structural elements 
such as unreinforced parapets on buildings that exceed the 33% threshold. 

 
Proposed Response 

 

The key issue is MBIE are suggesting Councils fund and conduct the assessment 
process, through an extension of their powers and obligations under the Building 
Act.  If agreed to, this new liability would create significant costs to ratepayers, 
and the cost is not provided for within the current Long Term Plan.   The timeline 
to achieve the requirements is potentially up to 15 years.  It is worth noting the 
recent Productivity Commission review of regulations (and where they should be 
administered) highlighted how certain Government Ministries incorrectly assume 
Councils are a service delivery arm, rather than a separate statutory entity.  The 
costs to assess all buildings under a yet to be developed consistent framework is 
likely to be at least $2000 per building, and they are seeking all applicable 
buildings in rural and urban areas be assessed.   

 
There is an added risk of liability for both doing the work correctly, and ensuring it 
is completed inside the statutory time, for which new professional services 
insurance cover is likely to be required.  It is suggested that this shift in liability 
and cost be opposed.  

 
 
 
 

3.2 Question: If there are differences, does this change your view on the need to 
change to Proportionate Liability? 

 
Reply: 

 

The leaky building crisis has effectively demonstrated the advantage of 
structuring entities to avoid long-term liability and the problem of absent 
defendants.  
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This has again been demonstrated in the Canterbury Earthquakes Royal 
Commission where multiple factors existed to contribute to the deaths at the CTV 
building, and a number of defendants are also absent. 
 
The volume of claims arising from the leaky building crisis has highlighted the 
problem of a lack of accountability by some parties in the construction sector.  
 
There are both issues of the “last man standing” and “deep pockets” for central 
and local government. 
 
We note that particular entities or structures are more able to manage their 
liability by: 
 
• Transfer of risk e.g. through insurance.  However some types of risks cannot 

be covered by insurance – the Canterbury Earthquakes has resulted in Local 
Government 

• In addition, some organisations may not be able to afford premiums – for 
example smaller organisations that are unable to spread the cost, ones with 
low profit or cash flow, or where premiums are high due to risk factors or past 
claims. 

• Organisations will have different risk appetites and/or not be in a position to 
satisfy their contribution to a loss.  They may do this intentionally, in which 
case the risk passes to the deepest pocket. 

• Minimisation of risk through ways other than insurance e.g. limited liability 
companies; protection of assets through corporate structures or management 
and transfer or reduction of assets or equity/wealth. 

• Longevity of existence e.g. generally private sector entities can be 
manipulated to have short lives (such as partnerships, trusts and companies).  
Contrast these with Government and Government entities (central and local) 
that tend to have continuous existence or have responsibilities assigned 
providing continuity of liability. 

• Individuals are limited to their lifetime and their estate prior to distribution. A 
person may pass away relatively shortly after contributing to, or causing, loss. 

• Government is potentially able to legislate and repudiate liability of itself or 
others, even retrospectively.  However, this may override the separation of the 
legislature from the courts and may breach international agreements. 
Constitutional requirements may also restrain or restrict Government options 
to avoid liability. 

 
 
Statutory, Regulatory and Standard setting bodies are all able to modify the 
requirements for compliance, while the judiciary interpret the law.  The speed to 
comply with changes and level of associated funding for compliance may not 
allow entities sufficient time to meet expectations.  The change in obligations 
“increasing standards” can create also obligations to third parties.  Guidance and 
interpretation of new law or regulation can also be problematic.  For example can 
or can’t local government be involved in promotional events?  This is the “all care 
and no responsibility” approach to compliance where the standard setter does not 
have to fund the cost of their decision or deal with the consequential risks.   
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3.3 Question: What other reasons can local authorities provide for a change to 
Proportionate Liability? 

 

It is the Law Commissions view that: 

(a) There is a commitment in common law to the objective of fully 
compensating a plaintiff for all loss that has been suffered. 

(b) A number of economic analysis points at Joint and Several Liability as the 
most economically efficient except where there are “deep pockets” 

(c) Territorial Authorities can protect themselves through mechanisms such as 
clear information in advance about the required standard of care. 

 
This could indicate that the Law Commission prefers not changing to 

Proportionate Liability.) 
 
Reply: 

 

• The principal argument against maintaining Joint and Several Liability is also 
based on fairness -- fairness to defendants. We could argue that it is unfair 
that a defendant whose degree of fault is minor when compared to that of 
other defendants should have to compensate a plaintiff if the other 
defendants are insolvent. Fairness and justice of a legal rule must be 
questioned when its effect is to place full liability on a defendant who may 
have been only marginally at fault, and to provide full compensation to a 
plaintiff who is able to find one on whom to fix the blame for the loss. This is 
most instance will be Local Government given their “deep pockets”.  
 

• In the case of the weather tightness claims, Local Government has carried a 
larger share of mediation costs because of “deep pockets”. Local 
Government has a strong capital positions and the power to rate. However, 
they should not be liable for, on an on-going basis, for costs in excess of their 
apportioned share of the fault/responsibilities. It is unfair that one party 
should meet the liability of another party for negligence just because the party 
is the “last man standing” and/or has “deep pockets”. Liability in all cases 
should be proportionate to each defendant's degree of fault. This puts only 
the risk of an insolvent defendant on to the plaintiff alone. 

 
• Liability has extended to the entire sector as premiums to the sector have 

adjusted upwards and mechanisms of self-insurance by the Local 
Government sector have directly affected those that had no contribution to 
the wrong. 
 

• Because Local Government are seen as “deep pockets”, this has an impact 
on the availability and cost of professional indemnity insurance, and 
contributes to a defensive and risk averse approach by Local Government. 
This results in greater compliance cost than necessary.  Risk aversion is also 
known to contribute to reducing innovation and therefore contributes to 
reduced international competitiveness. 
 

• Joint and Several Liability could be argued that it rewards poor practice. Poor 
quality of work and the resulting higher cost of the weather tightness liability 
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have resulted in higher insurance cost and reluctance of the insurance 
industry to offer insurance products in the buildings and construction sectors. 
 

• The Proportionate Liability regime should be introduced as part of a package 
eg. warranty/contractual agreements, easier tribunal processes, certification 
process all should be looked at.  Proportionate Liability on his own has 
demerits: 

 

o Risks of uncollectable share passes to plaintiff – creating cost and 
unfairness 

o Increase in uncertainty of outcome due to procedural complexity 
o Consumers most likely to be worse off 

 

Contractual liability arrangements are relatively low cost. Equity/fairness can 
be achieved given a more certain environment around roles and 
responsibilities. 

 

• A change in behaviour/attitude of plaintiff/consumers is also warranted. They 
may not be taking steps to protect themselves from lost and instead taking 
advantage of others to pick up the uncollectable share. A change in regime 
i.e. to Proportionate Liability might create an incentive for plaintiffs or 
consumers to protect themselves as much as possible through contractual 
agreements, insurance and carrying out due diligence. The role of 
contributory negligence should be considered: where a plaintiff is found not to 
have taken adequate care for his or her own interests. 
 

• The Joint and Several Liability rule also does not create positive performance 
incentives. It does not influence behaviour in advance but affects parties 
when something goes wrong. 

 
3.4 Question: Do you agree with the following?: It is the view of the Law Commission 

that a shift from Joint and Several Liability to Proportionate Liability can only be 
justified if there is adequate protection of the plaintiffs’ or the consumer interest. 
 

Reply: 
 

A fundamental aim of tort law is to compensate a plaintiff fully for his or her loss 
and the main argument in favour of retaining Joint and Several Liability is that it is 
the best way of ensuring full compensation to a plaintiff. 
 
In a legal action involving multiple defendants, the insolvency of one or more co-
defendants is borne by the remaining solvent defendants rather than the 
plaintiff.  Hence, that the law should strive to compensate fully plaintiffs who 
suffer loss is the stance that the Law Commission is taking i.e. change can only is 
justified if “there is adequate protection of the plaintiffs’ or the consumer 
interest”. 
However, as pointed out above, fairness to defendants is also a fundamental 
principal of Joint and Several Liability. It is unfair that Local Government on an on 
going basis have to meet liabilities that are not proportionate to their 
responsibility/accountability. 

 
 

3.5 Questions: Do you support a change being applied widely or only to the building 
sector? Are there implications of the proposed change for other local authority 
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responsibilities e.g. contaminated land, natural hazards, dam safety, and other 
inspection services? If there are implications, what are they?   

 
(The Law Commission concludes that if New Zealand were to shift to 
Proportionate Liability it should apply more broadly than the building sector. It 
should apply to all negligence/lack of reasonable care actions claiming economic 
loss or property damage.) 
 
Reply:  
A change must be made widely to ensure consistency of law and comprehension 
of that law. 
 
There is now a new issue for Earthquake Risk Buildings.  Shortly the Efficiency 
Taskforce and other reviews of local government will effect even more change on 
the sector.  The quality of this work may create further risk to councils. 
 

 
3.6 Questions: What, if any, other alternatives do you consider would address local 

authority risk? Capping of liability? In-house risk mitigation measures-processes 
and training etc.? 

 

Reply 
 

The Proportionate Liability regime should be introduced as part of a package e.g. 
warranty/contractual agreements, easier tribunal processes, training to goods 
and service providers and a certification process all should be looked at. 

 
There are currently a number of ways the private sector can cap their liability – 
e.g. limited liability companies or contractual caps that limit the extent of losses to 
such things as the amount received for a service.  Local Government generally is 
unable to use or access these options. 

 
However, capping involves the transfer of cost (share of unclaimed amount and 
legal cost) to plaintiffs/customers and needs to be a consideration.   
 
Either a form of Proportionate Liability should be introduced or a hybrid or capped 
option should be made available to the sector. 

 
In-house risk mitigation creates a “belts and braces” culture that may sound 
sensible but often results in higher cost, poor innovation, the temptation to 
centralise services and slower performance, often incurring the wrath of users of 
council services and central government politicians.  This provides balancing 
factors.  
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4 Law Commission Specific Consultation Questions 
 

 Question Reply 
Q1  In what ways, if any, does Joint and Several Liability 

work well at present? 
It protects the innocent first; It encourages those providing goods or 
services or in a position of care, to act properly. 

Q2  Under Joint and Several Liability, each defendant is 
liable for all the damage they are found to have 
caused, even if other defendants are also responsible. 
Is this fair? 

No.  Systemic or group failure usually tracks back to a source that 
through poorly defined policy, rules or guidance.  Minor defendants often 
have little influence on other defendants and may not be aware of their 
own contribution to a problem.  It is not good enough to for the law to 
allow deep pockets with minor contribution to loss to fund significantly 
more than they contributed to the overall loss. It is time for the law to be 
more sophisticated in protecting all parties.  Some parties are able to 
ensure they are not fully liable or available to be sued.  This is not fair on 
other defendants.  The size and risk may be untenable for any entity to 
bear in which case the innocent plaintiff will suffer loss, no matter what 
the law wants to achieve. 

Q3  Joint and Several Liability only applies where the 
defendants are liable for the same loss or damage. 
How do you think this “same damage” requirement 
should be applied in practice?  

Some flexibility is necessary to enable the Courts to consider the effect 
and degree of loss. 

Q4  Joint and Several Liability is intended to ensure that 
the plaintiff is fully compensated for their loss, even if 
one defendant is missing or insolvent. Is this goal 
achieved in practice?  

No, losses may be so severe and risk mitigation (e.g. insurance, 
protection schemes) insufficient; Existing entity structures limiting liability 
and contract terms  may prevent liability 
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Q5  Should plaintiffs be able to recover the full amount of 
their loss without claiming from all possible defendants 
who contributed to the damage? If so, why? If not, why 
not? 

Yes.  Absent defendants cannot be pursued.  However, plaintiffs should 
be required to identify and name all potential defendants.  There should 
be a process to allow named defendants to question this, identify other 
defendants and identify plaintiff contributory negligence. 

Q6  How effectively does apportionment operate in 
practice? Does apportioning responsibility between 
several liable defendants do justice between 
defendants? 

Our experience is limited to Leaky Buildings.  Tararua District had no 
leaky buildings included in the legal action against councils, but its 
participation in a self-insurance scheme through Riskpool resulted in loss 
to Council. This pressure is reflected through to other risk mitigation 
schemes. 

Q7  Which, of Joint and Several Liability and Proportionate 
Liability, do you consider fairer? Why? 

Proportionate Liability is appropriate unless the law of contracting out of 
liability or limited liability companies is reconsidered in respect of their 
ability to transfer risk to other defendants.  Alternatively a hybrid model 
that limits loss allocation to low contributors to the loss - the "peripheral 
liability" method. 

Q8  If a system of Proportionate Liability were introduced, 
what if any additional measure do you think would be 
needed to protect plaintiffs, for instance against 
uncollectable shares? 

Warranty schemes can be required in particular sectors to act as buffers 
but difficulties in risk assessment affect calculating the scale of the fund.  
There is also a time lag to build up scheme funds. Re-insurance options 
may be expensive.  Funds may never be sufficient to achieve protection 
in all situations.  There will remain many incentives to ensure due care is 
still given. 

Q9  Which if any of the hybrids or other alternatives to 
straight Joint and Several Liability or straight 
Proportionate Liability do you prefer? Why? 

Per Q7, the "peripheral liability" method adjusted to include plaintiffs for 
contributory negligence where it is equitable to include them. 
 

It is noted that employment law and arbitration processes already use 
proportionate methods of allocating responsibility and so this would 
create consistency with those methods. 



Report on Law Commission – Review of Joint and Several Liability  13 
24 January 2013 

Q10 If the “peripheral wrongdoer” model is used, do you 
think it is necessary to include a threshold test or 
definition in legislation? If you support a statutory 
threshold, what threshold would you prefer? How 
should this be applied in practice? 

For clarity a % can be given.  The Courts still determine the split.  The 
Plaintiff should be assessed as to their contribution, if any. 

Q11 If the “plaintiff at fault” model is used, should there be 
a threshold level for contributory negligence by the 
plaintiff, before Proportionate Liability applies? If so, 
what level do you consider appropriate? 

No, there is no good explanation to treat the plaintiff contribution to loss 
any differently to defendants. 

Q12 Overall, which of the options for reform or the status 
quo do you prefer? Why? 

Reform is required as the current law does not prevent loss occurring and 
some defendants being absent.  There continues to be reasons to expect 
Parliament will operate imperfectly in creating new law and regulation, 
resulting in future potential loss. 

Q13 Should contributory negligence operate as a partial 
defence for all claims, regardless of whether the 
defendant is liable in contract, tort, or equity? 

Yes. 

Q14 Should defendants be able to recover contributions 
from all other potentially liable parties regardless of 
whether the defendant is liable in contract, tort, or 
equity? 

Yes. 

Q15 Should the rules relating to contributory negligence 
and contributions be the same whether the claim is 
based in contract, tort, or equity? 

No,  there are situations in equity where the Plaintiff needs additional 
protection, and have over-riding protection even if they contributed to the 
loss e.g. where unconscionable bargains occur 
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Q16 Do you consider that leaky homes claims have exposed 
problems in the operation of the rule of Joint and 
Several Liability? If so, what are they? 

Yes, it exposed Central Government role in setting policy and contributing 
to systemic failure.  It proved that some defendants are able to avoid 
liability.  This was in pursuit of improving efficiency of building processes.  
Similar reviews are now underway for the Local Government Sector refer 
http://www.dia.govt.nz/better-local-government with the following items: 

1. An efficiency taskforce 
2. An expert advisory group on local government infrastructure 

efficiency 
3. A review of development contributions 
4. A framework to guide the allocation of regulatory roles between 

local and central government 
5. Investigation of a dual or two-tiered governance model for local 

government 
6. Development of options for a performance framework for local 

government. 

Q17 Which of Joint and Several Liability or Proportionate 
Liability do you think would produce fairer outcomes in 
leaky building cases? Why? 

Neither:  Both options create losses to building owners.  Only a funded 
warranty scheme may have lead to better protection to plaintiffs.  
Scheme managers would have been assessing risk issues and potentially 
drawing attention to the potential problem much earlier. 

Q18 Do you consider that the joint and several rule has 
adequately protected homeowners’ interests in leaky 
homes cases? 

No 

Q19 Could a change to Proportionate Liability be limited to 
a specific sector? 

No, but particular sectors need to assess mechanisms to protect 
innocent parties for the main services they provide 
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Q20 If New Zealand were to shift to a system of 
Proportionate Liability in the construction sector, would 
a compulsory builders’ warranty scheme be necessary 
to protect the interests of the homeowner? If so, how 
should this be funded and run? 

Yes.  A Crown backed agency to hold warranty funds may be appropriate. 
Funding should be as a % of the cost of goods or services provided, say 
via the BIA Levy. 

Q21 In the wake of the global financial crisis, do you 
consider that auditors and other professional advisers 
should be able to cap their liability, as in Australia? If 
so, how should a liability cap operate? What classes of 
defendant should receive the benefit of liability caps? 

An economic assessment needs to be completed that considers 
incentives to ensure due care is taken and that sufficient attempt is 
made to provide cover for losses should they arise.  There will be a cost 
to mitigate loss however; it is paid for - either directly by the plaintiff or by 
the provider of services or goods.  However, it should be universally 
available, meaning that an independent party should hold the funds and 
the industry providing the goods or services should collect the funding 
from all customers to their various degrees of risk. 

Q22 How relevant is the Australian experience for reform of 
liability rules in New Zealand? To what extent do the 
reasons and conditions that led to this change in 
Australia in 2003 also apply in New Zealand? 

The comparison is relevant to NZ in respect the Australian experience 
also relates to the long life, high value building assets. 

Q23 How important is it that there be one liability regime 
applying across Australia and New Zealand?  

Not greatly important, but it is helpful in creating international 
understanding for insurance purposes and business understanding of 
the operation of law. 

Q24 What weight should the Commission give CER when 
considering whether to recommend changes to New 
Zealand’s liability rules? 

It is a factor 

Q25 Given that the different Australian states have not yet 
harmonised their liability regimes, if New Zealand 
decides to adopt Proportionate Liability, how should we 
draw on the Australian experience?  

Apply the economic efficiency model and by assessing the respective 
liability of different sectors and entity groups 
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Q26 Are any of the liability models used in other 
jurisdictions discussed in this chapter preferable to the 
current system of Joint and Several Liability in New 
Zealand? If so, why? In addition, if not, why not? 

The British Columbia rationale to include plaintiff contributory negligence 
within the calculation to apportion loss appears to be fairer than the 
current NZ rule.  We do not support the US model to limit liability to 
objectionably quantifiable losses.  It is entirely reasonable that some 
allowance is given to other less tangible losses, such as pain and 
suffering.  The plaintiff should go into contracts with their “eyes open”.  It 
creates an incentive for Caveat Emptor to apply when they may be 
otherwise assuming (incorrectly) that they are sufficiently covered by the 
current law. 

Q27 To what extent should a liability rule balance fairness 
or justice concerns with economic efficiency? How can 
the best balance be achieved? If there, must be a 
trade-off between fairness and efficiency, which should 
be preferred? 

Moral judgement of fairness and equity provide the emotional response 
under which much policy is adopted.  Economic efficiency should be a 
significant factor. 

Q28 Do you think it is true that some categories of 
defendants in New Zealand tend to become “deep 
pockets”? Which defendants are particularly affected? 
Do you think this is a problem? Why or why not? 

Yes.  Central and Local Government, and the insurance industry are 
particularly affected.  Sole traders are affected by not being able to limit 
their liability. 

Q29 Do you favour using Proportionate Liability to deal with 
the issues of “deep pockets”? Are there other options 
to prevent “deep pockets” bearing disproportionate 
Liability? Are there other ways to prevent “deep 
pockets” becoming risk averse? 

Yes.  As noted a hybrid model may improve fairness where Local 
Government is a minority contributor to loss.  Pressure to minimise overly 
risk adverse behaviour exist with financial limitations (e.g. rate increase 
limits) including political involvement in determining service delivery and 
funding.  In addition, Government intervenes regularly in local 
government affairs, such as with legislative changes and the current 
Efficiency Taskforce. 

Q30 Overall, do you think that Joint and Several Liability is a 
fair system? 

No,  it is too easy for some parties to avoid or limit liability 

Q31 Overall, do you think that Proportionate Liability is a fair 
system? 

Yes, but only if there are ways to minimise loss to innocent parties from 
absent defendants or defendants with inadequate resources 
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Q32 What, if anything, could be done to improve the 
fairness or efficiency of outcomes under Joint and 
Several Liability (either to the plaintiff, the defendant, 
or overall)? 

Review the law of contract to widen liability for some parties that seek to 
substantially limit their liability.  Consider introducing minimal liability 
insurance and/or warranty schemes - similar to ACC for health issues 

Q33 If Proportionate Liability were to replace Joint and 
Several Liability, what if any adjustments would you 
consider necessary to ensure fair outcomes? 

Same as above for Q32 

Q34 How do you think the interests of plaintiffs and 
defendants should be balanced in a fair system of 
apportioning liability? How important is avoiding 
disproportionate burden on some defendants, 
compared to ensuring that plaintiffs receive an 
effective remedy? 

Minor contributors to losses should not be expected to fund excessively 
disproportionate costs.  This will create structural pressure to review 
those that are too easily able to limit their liability and establish fairer 
methods to warrant their work over time. 

Q35 What, if any other changes do you think are necessary 
or desirable to improve our liability rules? Why? 

Guidance and education should be provided on the options and 
expectations on business to act responsibly to customers - this could be 
by way of a certification process.  The later may be particularly complex to 
achieve in practice. 

Q36 Overall, do you think that New Zealand should retain 
Joint and Several Liability, shift to Proportionate 
Liability, or adopt a hybrid option? Why? 

The Law Commission should apply Proportionate Liability and 
recommend protection schemes.  There are already many ways for 
defendants’ to avoid responsibility for losses.  The Law Commission 
should address all inequities rather than pursue a ‘pure’ system of law 
that creates unfairness. 
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5. Conclusion 
 

A salient lesson for Parliament from the Leaky Building Crisis is that Central 
Government policy can set the stage for systemic failure. 

 
It is disappointing that the earlier Law Commission reviews of this subject did not 
address the uneven position of different entities.   
 
It is pleasing that The Law Commission has now recognised that Local 
Government is exposed to greater harm by the current rule of law.  However, in 
doing so, The Law Commission appears to: 

 
• condone that a plaintiff may be contributory negligent and hold no liability, or  

• allow the plaintiff to fail to identify all defendants,  

• allow a minor party to the wrong, perhaps with little knowledge or influence 
over other potential defendants to potentially be liable for all losses or a harsh 
portion, well above their contribution. 

 
The current situation lacks balance. 

 
 
 
This submission has been authorised by Tararua District Council in the public meeting of 30 
January 2013. 

 
 
 Peter Wimsett 

Manager of Strategy and District Development 
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SUBMISSION ON REVIEW OF JOINT AND SEVERAL LIABILITY

1. The Wellington City Council welcomes this opportunity to make a submission on 

the Commission's Issues Paper 32 "Review of Joint and Several Liability".  This 

submission is made by Michael Scott, Manager, Building Compliance and 

Consents.  

2. In your Issues Paper you have set out 36 discussion questions.  Due to the 

particular issues affecting the Council, the Council has addressed these questions 

by:

(a) describing the background that gives rise to the issues for the Council;

(b) outlining the issues that are faced by the Council arising out of joint and 

several liability;

(c) providing examples of situations where joint and several liability has 

resulted in untenable or unjust outcomes; and

(d) addressing those of the 36 discussion questions where they are relevant 

to the position of the Council.

PART 1 - ISSUES FOR THE COUNCIL ARISING OUT OF JOINT AND SEVERAL 

LIABILITY

3. The key issues faced by territorial authorities arising out of joint and several 

liability are that: 

(a) The Council is commonly the most solvent tortfeasor (and, where 

proceedings are brought after a delay, is frequently the only solvent 

tortfeasor);  

(b) The Council is a regulatory functionary, rather than a person who 

actually causes the problems, and is therefore apportioned only a minor 

share of the overall liability, usually 20% or less;  

(c) As a result of joint and several liability, and the insolvency and/or 

absence of other parties, the Council's net liability is often the full amount 
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of any claim, despite its limited proportionate responsibility for the 

problem;

(d) The Council is easy to identify and serve, and tends to hold good quality 

records (due to statutory requirements to do so).  As a result, the Council 

is logistically the easiest party to sue and to enforce a judgment against;  

(e) Plaintiffs will look to sue only the Council, and the Council is put to the 

cost of formulating the plaintiff's case against the primary tortfeasors (the 

people who have actually caused the problem);

(f) In the specific circumstances of building control the ten year long-stop 

provision often prevents the Council from obtaining a contribution from 

other parties, as third party claims can become time-barred whilst the 

claim against the Council is still within time.

4. All the above issues are compounded by the specific nature of Council roles, in 

particular:

(a) The Council does not choose to undertake its various roles, but instead 

is required to undertake those roles by statute;

(b) The Council cannot contract out of, or restrict its, liability;

(c) The Council cannot secure a margin for risk, or obtain a profit, or build in 

its insurance costs when charging fees;

(d) Commonly the council cannot manage its risk in relation to the standards 

which it enforces in its regulatory capacity – the standards are often set 

by central government so that the Council is merely a gatekeeper; and

(e) Over the years it has proved difficult for territorial authorities to obtain 

professional indemnity insurance on reasonable terms and at reasonable 

cost, if at all.  This occurred most recently in the mid-1990's. No cover in 

relation to weathertightness claims has been available to metropolitan 

councils in New Zealand since June 2006.
1
  No cover has been available 

                                                                                                                                                    
1

Other industry players, notably certifiers, lost their cover in 2003.
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for statutory liability under the Public Works Act 1981 since the mid 

1990s.  It is not clear whether cover will be available in the future, due to 

factors beyond the control of the local government sector. Matters such 

as the Global Financial Crisis, the Christchurch earthquake, and the 

Supreme Court decisions in Spencer on Byron and Altimarloch Supreme 

Court are all factors which are likely to make insurers more risk averse.

5. With the exception of availability of insurance cover, the factors listed in the above 

paragraph are unique to Councils.  Councils fund their financial obligations 

through rates, which are not a popular revenue raising mechanism and are viewed 

by many as a blunt instrument under which the financial burden falls unevenly on 

property owners rather than more evenly over all residents of the district.  This is 

especially true when there is a "social" or "community good" element to the 

expenditure or the Council is seen as the "deep pockets" defendant.  Because of 

its ability to rate it is rare for a Council in New Zealand to become insolvent

PART 2 - THE CIRCUMSTANCES THAT GIVE RISE TO THE UNIQUE OUTCOMES

Statutory Functions

6. While the Council's solvency and desirability as a defendant is relevant to all 

areas of legal liability, there are specific issues which arise from the Council's role 

as a regulator performing statutory functions.  Notably it is from these functions, in 

particular Building Control, that the majority of Council liability has arisen in recent 

times.

7. The performance of regulatory and statutory functions give rise to restraints which 

do not arise in the case of commercial operators:

(a) The Council does not get to choose to undertake its statutory functions.  

Instead, it is required to do so; and

(b) There is invariably no ability to contract out or to limit liability;

(c) The Council cannot organise its structure or affairs to avoid liability (for 

instance, by the use of trusts, establishing a limited liability company or 

the use of single project 'phoenix" companies);
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(d) The Council is obliged to charge for its services when performing its 

regulatory functions on a cost recovery basis and by law cannot secure a 

margin for risk and profit for services performed.  It also cannot, despite 

recent obiter suggestions to the contrary from the Supreme Court, 

recover within its charges the cost of contingencies such as public 

liability and/or professional indemnity insurance against the risk of 

breaching a statutory duty or committing a negligent act (see, Electricity 

Corporation of New Zealand v Whakatane District Council (High Court 

Auckland, 23 March 1998, M1446/97))

Building Controls

8. Despite comments to the contrary in the recent decision of Spencer on Byron, the 

performance by the Council of its regulatory functions in relation to building control 

give rise to a relatively low level of influence over the construction of a building 

once a consent has been granted.  In particular, the Council has no control over: 

(a) The materials used for building work;

(b) The methods of construction used; 

(c) The tradespeople engaged to do the work (and the quality of those 

tradespeople); and

(d) The ongoing performance of maintenance.

9. Even the control exercised through the Council's inspection regime is limited. In 

the following paragraphs we discuss these claims in more detail.

Materials and methods

10. The Council has no ability to control methods of building work or building materials 

used, if those method or materials comply with the New Zealand Building Code.  

The Building Code is set by central government. The Council is prevented from 

enforcing higher standards by s 18 of the Building Act 2004.  

11. This is vividly illustrated by leaky buildings, where the common feature across 

almost all leaky buildings was the use of face-fixed (as opposed to a cavity 
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system) monolithic cladding.  Face-fixed monolithic cladding systems were 

acceptable solutions pursuant to the Building Act 1991, meaning that the systems 

were deemed to comply with the Building Code and therefore the Council could 

not insist on a cavity system. 

12. The issues with face-fixed monolithic cladding were highlighted by the Hunn 

Report on weathertightness in October 2003, which recommended that "the BIA in 

revising its Approved Documents E2/AS1 External Moisture … continue with its 

intention to exclude for the time being from the Acceptable Solutions, face-sealed 

cladding systems in high risk areas".
2

13. Despite this recommendation face-fixed monolithic cladding continued to be part 

of the Acceptable Solution.  The necessary changes to the Building Code were 

not promulgated until 1 February 2005. In the meantime however, in late 2003/ 

early 2004 a number of councils, including Wellington City Council, had already 

reacted and banned the use of face-fixed monolithic cladding in the Auckland 

region.  This action was ultra vires and the council's were exposed to action as a 

consequence.

Tradespeople

14. Prior to 1 March 2012, there was no control over who could undertake building 

work.  A developer, or homeowner, could engage the tradesperson of their choice.  

The Council had no powers to challenge the use of a tradesperson on the basis 

that they were not suitably qualified.

15. Since 1 March 2012, restricted building work must be undertaken by a licensed 

building practitioner.  However, the Council has no control over who is registered 

as a licensed building practitioner or the standards they must meet in order to 

become registered (the Licensed Building Practitioner regime is enforced by the 

Ministry of Building, Innovation, & Employment).

Inspections

16. The Council is only able to take "all reasonable steps" to be satisfied on 

reasonable grounds that the building work complies with the building consent.  

                                                                                                                                                    
2 "Report of the Overview Group on the Weathertightness of Buildings to the Building Industry Authority" – Hunn, 

Bond, and Kernohan, 31 August 2002. 
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The standard inspection regime is set by the Council taking into account the 

complexity of the building work proposed.  This regime is then audited by an 

independent auditing agency (IANZ).  

PART 3 - JOINT AND SEVERAL LIABILITY HAS RESULTED IN UNTENABLE OR 

UNJUST OUTCOMES

17. With respect to building claims, the Council's net exposure is increasing 

inexorably. We think that is happening as a consequence of the issues identified 

in paragraph 3 above.

Exposure to claims

18. In 2011, the Council initially provisioned a total of $19,786,000 towards the 

resolution of all current and future weathertight claims.  This amount was 

increased by a further $33,875,000 bringing the total balance to $50,864,000.
3
  In 

2012, the Council further additions of $9,903,000 were made to this this provision, 

bringing the total to $56,057,000.
4
  

19. There is a stark trend toward the Council contributing a larger proportion of 

settlement sums over time:

Year(s) Council contribution as a percentage of settlement 
on single dwellings

2008 29%

2009 49%

2010-2011 65%

20. Therefore, while apportionment of responsibility to the Council in the Court and 

the Tribunal is never more than 20% (when all parties are able to be sued), the 

net exposure of Council in practice has been closer to 50% due to joint and 

several liability.  This increases dramatically in respect of single dwellings.

21. The effect of joint and several liability, together with solvency issues and limitation 

(as outlined below), is causing the net exposure of Council to increase 

significantly. 

                                                                                                                                                    
3

$2,797,000 of the provision was utilised during 2011.
4

$4,710,000 of the provision was utilised during 2012.
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Solvency

22. In recent times the Council has paid:

(a) a contribution of $1 million out of a total settlement of $1.2 million 

(against a total claim of $1.6 million); and

(b) a contribution of $850,000 out of a total settlement of $1.36 million.

23. Due to the cost of settlement of previous leaky building claims, many  potential 

defendants have become insolvent.  Exclusion clauses in insurance policies now 

often prevent insurers being joined to claims were the insured party is insolvent.  

As a result, the Council's net contribution to settlements has increased 

dramatically and will continue to do so.  

Limitation issues

24. The 10 year longstop provision in s393 of the Building Act 2004 can operate to the 

Council's detriment. The Council is often in a position where it cannot join other 

defendants to proceedings as the claim against them is time barred.  The Council 

is usually the last party to take steps in the construction process (the final 

inspection and the Code Compliance Certificate).  As a result of other parties 

having limitation defences, the Council can be left as the last man standing. 

25. The problem is compounded when plaintiffs take time to prepare and file 

proceedings following the discovery of defects, in the knowledge that they are in 

time to sue the Council.  This commonly results in the Council being sued just 

short of the 10 year longstop cut-off.  If the Council is the only party named by the 

plaintiffs the Council is again unable to join third parties and becomes the only 

man standing as a result.

Escalating costs

26. The Council is also seeing a trend of escalating costs in relation to:

(a) remedial quantum;
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(b) consequential costs;

(c) legal costs; and

(d) expert costs.

27. While early leaky building claims were often less than $100,000 (at the outset of 

the Weathertight Homes Resolution Service in 2003) the remedial quantum has 

generally increased over time.  It is now common for a claim to exceed $500,000, 

with a few claims in respect of single residential homes being in excess of 

$1million.  In some circumstances the remedial cost can exceed the value of the 

dwelling so that demolition and rebuilding can sometimes be a more cost-effective 

option.

28. This is caused by both increasing costs and a "belts and braces" approach to 

remedial work.  Plaintiffs will opt for full reclad over a less expensive targeted 

repair, in order to get peace of mind.  Professional advisers and builders involved 

in the repair process are concerned about their own liability and have a 

conservative approach. The more expensive option is often taken on the basis 

that the plaintiffs can expect to recover the remedial cost from the various 

defendants, and in particular the Council.
5

29. The limited number of claims that have passed through the Financial Assistance 

Package process have claim amounts which are considerably less than  claims 

pursued through the Court or Weathertight Homes Tribunal.  This is due to the 

oversight of repair process by the Ministry of Building, Innovation, and 

Employment Assessors, the lack of legal and expert costs and also the direct 

incentive to reduce costs because under the Financial Assistance Package half 

the repair cost falls on the owner. This ensures a focus on remediating the defects 

at the lowest cost, instead of plaintiffs trying to claim for a "Rolls Royce" remedial 

solution (sometimes with substantial betterment).

                                                                                                                                                    
5

It is accepted that in the majority of cases a full reclad is an appropriate remedial solution – however, plaintiffs are not 

inclined to investigate a less expensive remedial option when there is a solvent defendant, meaning that in 
situations where a less expensive targeted repair or partial reclad will work it is not undertaken.
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Other consequences of joint and several liability

30. In addition to the untenable and unjust outcomes for Councils, joint and several 

liability in relation to building control has resulted in other undesirable outcomes.  

Distortion of market forces

The building control regime in New Zealand has created a system where the 

cheapest possible means of compliance is utilised, (particularly by  developers).  

There are no compelling reasons for developers, or subsequent purchasers to 

seek any higher standard, since the building code is viewed as both a minimum 

and a maximum standard, or to seek a third party or manufacturer's warranty 

because Council liability for defective buildings has been viewed (at least in the 

public eye) as the ultimate fall back position.  

31. To that extent therefore potential  Council liability on a joint and several basis 

serves to distort market forces to create a situation where there is no effective 

motivation to insist on quality (over cost) at any stage of the building process. The 

Council, as the party which is routinely sued for the lack of quality, is the only 

party motivated to insist on higher quality during construction – but is prevented by 

statute from doing so.
6

Want of prosecution

32. If a plaintiff fails to pursue their claim in a diligent fashion a defendant can be 

prejudiced for the reasons previously stated.  The only available relief in such 

situations is an application to strike out for want of prosecution. 
7

When a case is 

struck out for want of prosecution, the plaintiff loses the entire case against the 

defendant.

33. As such, the remedy is harsh, and is rarely exercised.  As a result, in many cases 

where a defendant is prejudiced by the tardiness of a plaintiff the court refuses to 

grant relief, leaving the defendant without an effective remedy for the prejudice 

caused by the plaintiff.   If proportionate liability was adopted the plaintiff would 

bear the consequences of the delay.

                                                                                                                                                    
6

See s 18 of the Building Act 2004
7

See Rule 15.2 of the High Court Rules.
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PART 4 - ADDRESSING EACH OF THE 36 DISCUSSIONS QUESTIONS WHERE THEY 

ARE RELEVANT TO THE POSITION OF THE COUNCIL

1. In what ways, if any, does joint and several liability work well at present?

Joint and several liability provides a good mechanism to ensure that defendants 

are able to recover from other liable parties, as well as ensuring that, where 

appropriate, the plaintiff recovers 100% of any loss suffered.  However, as noted 

above, this is often outweighed by the prejudice caused to defendants who made 

a minor contribution to the loss and/or become the last man standing.

2. Under joint and several liability each defendant is liable for all the damage they 

are found to have caused even if other defendants are also responsible.  Is this 

fair?

As noted above, in circumstances where a defendant has only made a minor 

contribution to the damage (for instance by acting in a gatekeeper role), or where 

they are the last man standing, this is often unfair.

3. Joint and several liability only applies where the defendants are liable for the 

same loss or damage.  How do you think this "same damage" should be applied in 

practice?

In practice, "same damage" should apply to any act which has caused the loss 

being claimed by the plaintiffs.  If the same loss is caused by, for example, 

different physical damage or distinct events the right to contribution between 

defendants should be available.  However, joint and several liability should not 

apply where the same loss has been caused, but defendants have far different 

degrees of culpability.

4. Joint and several liability is intended to ensure that the plaintiff is fully 

compensated for their loss, even if one defendant is missing or insolvent.  Is this 

goal achieved in practice?

Not in our experience. The plaintiff is rarely fully compensated and in relation to 

leaky buildings there has always been a gap between amounts recovered, net of 

legal and expert costs, and the cost to repair. Many homeowners who have had 
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settlements for leaky building claims have not gone on to undertake repairs and 

continue to live in leaky homes or have sold and moved on leaving it to others to 

undertake repairs. Joint and several liability has done little to ensure achievement 

of the objective of repair of damp and unhealthy homes.

5. Should plaintiffs be able to recover the full amount of their loss without claiming 

from all possible defendants who contributed to the damage?  If so, why?  If not, 

why not?

The defendant can become severely prejudiced through actions of the plaintiff  

(for example, where a plaintiff elects not to sue all potential defendants, and then 

the remaining potential defendants become time barred before cross claims can 

be made).  The plaintiff is under a duty to the defendants to mitigate the loss that 

they suffer. A full recovery should not be allowable when plaintiffs do not pursue 

all defendants as there is no good reason why the duty to mitigate loss should not 

extend to the plaintiff's conduct of the proceedings.

6. How effectively does apportionment operate in practice?  Does apportioning 

responsibility between several liable defendants do justice between defendants?

Courts and Tribunals are well practiced at apportioning responsibility, and 

generally apportionment of responsibility does justice between the defendants. 

However, due to the inability to recover from some defendants injustice is often 

created through joint and several liability, limitation issues, and the other factors 

noted above.

7. Which, of joint and several liability and proportionate liability, do you consider 

fairer?  Why?

For the reasons outlined above we consider proportionate liability to be fairer than 

joint and several liability.  In the Council's experience, the injustice and untenable 

outcomes created by joint and several liability, together with a distortion of market 

forces and other issues, have created a system which is severely flawed.  Many of 

these flaws would be alleviated by the introduction of proportionate liability.
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8. If a system of proportionate liability were introduced, what, if any, additional 

measure do you think would be needed to protect plaintiffs, for instance, against 

uncollectable shares?

In circumstances where there is only one tortfeasor, there is no protection against 

a single uncollectable shares.  In multiple defendant cases where all parties are 

insolvent, there is no protection against all shares being uncollectable.  Therefore, 

the inability to collect shares from a joint or concurrent tortfeasor does not create 

any greater injustice than a case where all defendants are insolvent.

In addition, the unique circumstances of tort law in New Zealand mean that there 

is no need for additional measures to protect plaintiffs against uncollectable 

shares, as plaintiffs are in a position to protect themselves.  Most tortious claims in 

New Zealand result from situations where a plaintiff is suing a person whom they 

voluntarily elect to deal with.  Some onus should go back on individuals to take 

greater responsibility for their own decisions.

9. Which, if any, of the hybrids or other alternatives to straight joint and several 

liability or straight proportionate liability, do you prefer?  Why?

"Peripheral wrongdoer" or "capping" are preferable to "plaintiff at fault", as the 

plaintiff at fault model does not address the faults with joint and several liability.

10. If the "peripheral wrongdoer" model is used, do you think it is necessary to include 

a threshold test or definition in legislation?  If you support a statutory threshold, 

what threshold would you prefer?  How should this be applied in practice?

A threshold test is not preferred as it is likely to result in apportionment being 

allocated with reference to the threshold. It may also create absurd outcomes 

where there are multiple defendants – for example, if there are 5 equally culpable 

defendants, and the threshold is set at 20%, all five defendants will be considered 

to have been peripheral wrong-doers.  

Instead of a threshold test, a statutory definition of the "peripheral wrongdoer" 

should be provided, focusing on the extent to which that party was physically 

responsible for the events which give rise to the damage for which a claim for loss 

is made. 
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11. If the "plaintiff at fault" model is used, should there be a threshold level for 

contributory negligence by the plaintiff, before proportionate liability applies?  If so, 

what level do you consider appropriate?

If the "plaintiff at fault" model is used, the causative potency of the plaintiff's 

negligence should be weighed against the causative potency of the defendant's 

negligence, or liability should simply be apportioned between the plaintiff and the 

defendant directly (rather than the current practice of making a deduction for 

contributory negligence, then dividing the remainder between defendants).

12. Overall, which of the options for reform or the status quo do you prefer?  Why?

Proportionate liability. Proportionate liability is likely to eliminate the unjust 

outcomes created by joint and several liability, while creating incentives to ensure 

quality of work, particularly in the building sector.

13. Should contributory negligence operate as a partial defence for all claims, 

regardless of whether the defendant is liable in contract, tort or equity?

Contributory negligence currently acts as a partial defence for claims in tort.  The 

Council does not hold a view as to whether contributory negligence should apply 

to other claims.

14. Should defendants be able to recover contributions from all other potentially liable 

parties regardless of whether the defendant is liable in contract, tort, or equity?

Contractual remedies should be exhausted before tort or equitable remedies can 

be enforced.  Parties liable in contract should not be entitled to contribution from 

parties who are concurrently liable in tort or equity.

The function of tort law and equitable remedies is to provide remedies or allocate 

risk where the allocation of risk was not possible by contract.  Where risk has 

been allocated through contract (or would have been in the normal course of 

events), tort and equity should not replace or augment the rights and obligations 

under the contract.

15. Should the rules relating to contributory negligence and contributions be the same 

whether the claim is based in contract, tort, or equity?
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The Council does not hold a view on how contributory negligence should apply to 

claims other than in tort.

16. Do you consider that leaky homes claims have exposed problems in the operation 

of the rule of joint and several liability?  If so, what are they?

Yes, see above..

17. Which of joint and several liability or proportionate liability, do you think would 

produce fairer outcomes in leaky building cases?  Why?

Proportionate liability would produce fairer outcomes and remove the distortion of 

market forces which has created a race to the bottom of cheapest materials and 

methods.

18. Do you consider that the joint and several rule has adequately protected 

homeowners' interests in leaky homes cases?

No  Due to the scope of the issue, homeowners' interests would have been better 

(and more fairly) protected by a comprehensive no fault tax payer funded 

compensation scheme (such as was the case in British Columbia when they 

experienced similar problems) rather than through litigation.

19. Could a change to proportionate liability be limited to a specific sector?

There is no reason why proportionate liability cannot be limited to a specific 

sector.  This would be no different to various limitation rules for various sectors.

20. If New Zealand were to shift to a system of proportionate liability in the 

construction sector, would a compulsory builders' warranty scheme be necessary 

to protect the interests of the homeowner?  If so, how should this be funded and 

run?

Compulsory builders' warrantee schemes have often either failed in part (i.e. by 

failing to adequately protect the homeowners' interests) or failed in their entirety or 

ended up being government funded.  If such a scheme could be set up, it would 

be desirable.  
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21. In the wake of the global financial crisis, do you consider that auditors and other 

professional advisers should be able to cap their liability, as in Australia?  If so, 

how should a liability cap operate?  What classes of defendant should receive the 

benefit of liability caps.

No comment.

22. How relevant is the Australian experience for reform of liability rules in New 

Zealand?  To what extent do the reasons and conditions that led to this change in 

Australia in 2003 also apply in New Zealand?

No comment

23. How important is it that there be one liability regime applying across Australia and 

New Zealand?

No comment

24. What weight should the Commission give CER when considering whether to 

recommend changes to New Zealand's liability rules?

No comment

25. Given that the different Australian states have not yet harmonised their liability 

regimes, if New Zealand decides to adopt proportionate liability, how should we 

draw on the Australian experience?

No comment

26. Are any of the liability models used in other jurisdictions discussed in this chapter 

preferable to the current system of joint and several liability in New Zealand?  If 

so, why?  And if not, why not?

As above, proportionate liability, "peripheral wrongdoer", or "capping" models are 

preferable.
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27. To what extent should a liability rule balance fairness or justice concerns with 

economic efficiency?  How can the best balance be achieved?  If there must be a 

trade-off between fairness and efficiency, which should be preferred?

In "one-off" cases, fairness and justice will usually be the overriding concerns.  

Where there is litigation addressing a systemic problem (such as building defect 

cases) economic efficiency becomes an overriding concern.  This can be 

balanced by industry specific rules where appropriate.

28. Do you think it is true that some categories of defendants in New Zealand tend to 

become "deep pockets"?  Which defendants are particularly affected?  Do you 

think this is a problem?  Why or why not?

Yes there are deep pockets and it can be a problem. If the problem is systemic 

there is no obvious reason why a minority of defendants, and local authorities in 

particular in the building control area, should end up dealing with the aftermath for 

the reasons mentioned. The outcome might be fair to plaintiffs but there is a cost 

and no obvious reason fairness reason why ratepayers might shoulder that 

burden on their own.

29. Do you favour using proportionate liability to deal with the issues of "deep 

pockets"?  Are there other options to prevent "deep pockets" bearing 

disproportionate liability?  Are there other ways to prevent "deep pockets" 

becoming risk averse?

The Council favours the use of proportionate liability to prevent "deep pockets" 

bearing disproportionate liability.

30. Overall, do you think that joint and several liability is a fair system?

No,  for the reasons stated above.  

31. Overall, do you think that proportionate liability is a fair system?

Yes for the reasons stated above..

32. What, if anything, could be done to improve the farness or efficiency of outcomes 

under joint and several liability (either to the plaintiff, the defendant, or overall)?
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The fairness of outcomes under joint and several liability would be greatly 

improved if the plaintiff was under an obligation, similar to a duty to mitigate loss, 

to ensure that any proceedings are conducted in a way that maximised the 

chances of  recoveries from other potential defendants..

33. If proportionate liability were to replace joint and several liability, what if any 

adjustments would you consider necessary to ensure fair outcomes?

Proportionate liability and joint and several liability are both unfair to some degree.  

However, for the reasons stated above, the unfairness arising out of joint and 

several liability is more harmful than the unfairness arising out of proportionate 

liability.

34. How do you think the interests of plaintiffs and defendants should be balanced in 

a fair system of apportioning liability?  How important is avoiding disproportionate 

burden or some defendants, compared to ensuring that plaintiffs receive an 

effective remedy?

There must be a balancing act between disproportionate burden on defendants 

and ensuring that plaintiffs receive an adequate remedy.  

35. What, if any other changes do you think are necessary or desirable to improve our 

liability rules?  Why?

No comment.

36. Overall, do you think that New Zealand should retain joint and several liability or 

shift to proportionate liability or adopt a hybrid option?  Why?

For the reasons stated above, and in parts 1 to 3, New Zealand should shift to 

proportionate liability.  If proportionate liability is not adopted, a capping or 

peripheral wrong-doer system should be adopted instead.










