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Fo r e w ord

The Law Commission received from the New Zealand Government a reference
to review the War Pensions Act 1954 in September 2007. This Issues Paper is
the first step in a lengthy process. The Law Commission is independent of the
Government, and will in due course provide a full Report to the Government
accompanied by a draft bill setting out how a new war pensions system may
work in New Zealand.
Written submissions on this Issues Paper will be received by the Law Commission
until 28 November 2008. There will also be consultation meetings held at
RSAs where people can express their views on the options in the Issues Paper.
These will be held at the end of October and the beginning of November 2008
in Whangarei, Auckland, Tauranga, Ruatoria, Napier, Wanganui, Wellington,
Nelson, Christchurch and Dunedin.
Once submissions have been received, the Law Commission will begin working
on a final Report. The Law Commission at this stage has an open mind on what
should be contained in a new Act. The Report is likely to take well into 2009
to complete.
Once the Law Commission Report is completed, it will be tabled in the House
of Representatives. At that juncture, the Government will decide what it thinks
should be done with the Report. If it decides to introduce a bill implementing
some of the recommendations or varying them, then that bill would be sent to a
Select Committee after its first reading in Parliament, and the public would have
the opportunity to make submissions on it.
This Issues Paper is the beginning of a long journey. The War Pensions Act has
not had attention for many years. It certainly suffers from some fundamental
weaknesses that need to be rectified.
The Law Commission hopes to be able to contribute to a better future for
New Zealand’s veterans.

Geoffrey Palmer
President
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Call for submissions
Submissions or comments on this Issues Paper should be sent to the
Law Commission by 28 November 2008, to Lecretia Seales, Senior Legal
and Policy Adviser.
Law Commission
PO Box 2590
Wellington 6011
or by email – veterans@lawcom.govt.nz

Any enquiries can be made to Lecretia Seales, 04 473 3453.
The options are designed as a range of possibilities not a single package and we welcome your
comment on any aspect. Your submission can be set out in any format but it is helpful to
specify the number of the question you are discussing.
This Issues Paper is available at the Commission’s website: www.lawcom.govt.nz

Official Information Act 1982
The Law Commission’s processes are essentially public, and it is subject to the Official
Information Act 1982. Thus copies of submissions made to the Commission will normally be
made available on request and the Commission may mention submissions in its reports.
Any request for the withholding of information on the grounds of confidentiality or for any
other reason will be determined in accordance with the Official Information Act.
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Introduction

Introduction
War is no stranger to New Zealanders. New Zealand has been engaged in a
range of armed conflicts through much of its history. New Zealanders have
died and been incapacitated in the service of this country. The very nature of
armed conflict means that it leaves a lasting impact on those who serve. This, in
turn, can result in lifelong disability. As a result, the State owes veterans a duty
of care, and the assurance that they will be treated with respect and dignity.
The community’s response to the plight of veterans is a mark of its recognition
for what they have done. This issues paper explores the parameters of the State’s
duty of care and recognition, with a view to seeing how this duty should be
translated into contemporary reality.
The State’s recognition of its obligations to the veterans it puts in harm’s way
goes back to the earliest days of New Zealand’s nationhood. The New Zealand
Wars produced periods of sustained conflict within New Zealand from 1843 to
1847 and from 1860 to 1872.1 At the time that the majority of British troops left
New Zealand in 1866, the Government enacted the first provisions of law that
granted pensions for soldiers who had been injured or killed during military
service.2 The Military Pensions Act 1866 marked the beginnings of the history of
war pensions in New Zealand, a history that has very much shaped war pensions
law as we know it today.
The 1866 Act produced a system of pensions and lump sum payments for those
who had been killed or wounded in active service. The Act stated “[t]here shall
be paid out of the general revenue of the Colony pensions and allowances to
officers, native chiefs, non-commissioned officers and privates of the Colonial
Forces as hereinafter specified.”3
The Act went on to set out in detail the criteria under which many different
groups qualified for a pension. In his excellent monograph on the subject,
Stephen Uttley states of the 1866 Act:4
All the members of the Colonial Forces were included in the legislation whether they
were Maori or European and irrespective of their rank. The financial provisions also
extended to include widows, children and other family members.

1	Stephen Uttley An Enduring Obligation: A History of War Pensions (Victoria University of Wellington,
1994) 6.
2	Ibid.
3
Military Pensions Act 1866, s 6.
4	Uttley above n 1, 7.
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This Act was a model of its kind. It is only six pages long. It made no provision
for the making of any regulations. Its entitlements were clearly stated on the face
of the Act. In many ways it is a legislative approach to which the Commission
would wish to return.
Since 1866 the Government has, in varying statutory forms, continued to accept
responsibility to compensate war veterans for the physical losses that they
suffered in the service of their country. The advent of the 2 nd South African
(Boer) War in 1899 saw 6,500 New Zealanders serving in South Africa under
British command.5 Legislation was amended to allow veterans of this conflict to
also receive pensions in respect of their service.6
The 1866 legislation remained without substantial change until 1912. At that
time a new Act widened the eligibility criteria for pensions.7
World War I may not have been the war to end wars but it involved a tremendous
number of New Zealanders. Over 100,000 troops served overseas in World War
I. There is no need to rehearse here the gallantry of New Zealanders in the
battles in Gallipoli, in Flanders and in Sinai-Palestine. In all, 16,500 troops died
and 41,000 were wounded in action.8 In consequence, the scale of the need
to be met by war pensions legislation altered almost beyond recognition.
New legislation was needed.
The 1915 War Pensions Act met the personal, financial and social impacts of
these sacrifices in part. The central objective of the 1915 Act was that a war
pension should be payable to the serviceman or his dependents if that person
had been disabled or died as a result of his wartime service.9 This was a more
ambitious piece of legislation than its predecessors and its influence lives on.
Many of its features remain with us in the current legislation. Various legislative
changes occurred in the subsequent years of war and in the years immediately
following the war as the system was refined to meet the needs of the burgeoning
group of returning servicemen and their dependents.
At this time, the already considerable pressure on the Government to bring
change in the war pensions system was further increased by the introduction
of a new factor. The New Zealand Returned Soldiers Association (NZRSA)
was established in 1916, and quickly raised awareness and urged action on war
pensions issues.10 The Government responded with a Commission of Inquiry,
which resulted in the introduction of an economic pension in 1923.11

5	Ibid.
6
Military Pensions Extension to Contingents Act 1900; Defence Act 1909.
7
Military Pensions Act 1912, ss 5-6.
8	Uttley above n 1, 12.
9	Ibid, 13.
10	Ibid, 16-18.
11
War Pensions Amendment Act 1923, ss 2-6.
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The history of war pensions in New Zealand was once more substantially
impacted by New Zealand’s involvement in a large scale conflict. World War
II produced 11,671 persons dead and 15,749 wounded from the approximately
140,000 who served overseas.12 War spurred on legislation to consolidate the
many amendments to the War Pensions Act 1915.13 The 1943 Act codified
for the first time the relaxed evidential requirements that should be applied
to veterans,14 and which form a central tenet of the war pensions system to
this day. Amendments in the late 1940s and early 1950s saw changes to the
rates of pension, the appeal system and the eligibility criteria for assistance on
economic grounds.
In 1954 the current legislation was enacted. It was essentially a consolidation
measure of all of the previous legislation. While it has been amended on 29
occasions since, the law remains now much as it was in 1954. There can be few
statutes on the New Zealand statute book that have endured as long. This is a
statute that is surely feeling its age at this point.
Since the latter half of the 20th century, the war pension system has had to
cope with a changing service environment. New Zealand service personnel have
been deployed throughout the world to play their part in conflicts. Service in
Korea, Malaya, Vietnam, Iraq, East Timor, Afghanistan, and in multifarious
United Nations missions have all produced additional groups of veterans, who
are each impacted by their service. In the modern environment, it is common
for a service person to be deployed on several different operational deployments
in the course of his or her career. The types of medical conditions that may now
be linked to service, and the multiple service roles that are common place among
veterans, were never envisaged by the drafters of the War Pensions Act 1954 and
its predecessors.
Fundamental legislative change has occurred in New Zealand since 1954 and for
the most part the War Pensions Act 1954 has not been amended to fit the new
context. In particular, many developments in the welfare state are not reflected
within the confines of the War Pensions Act. Developments have continued
apace and the law relating to war pensions has stood still.
Yet, perhaps the most salient issue with the war pension system’s lack of
adaptation to the modern context, which the wisdom of hindsight now allows
us to see, is how little war pensions have been affected by the advent of accident
compensation in 1974. In many ways accident compensation beneficiaries
receive a much better deal than war pensioners.
The introduction of national superannuation following the 1975 election also had
a significant effect on the position of war pensioners. National superannuation
was much more generous than the economic pension for war veterans. After years
of consideration, this matter was finally settled in 1989 with the introduction of
a Veteran’s Pension similar to New Zealand Superannuation.15

12	Uttley above n 1, 32; Ian McGibbon (ed) The Oxford Companion to New Zealand Military History
(Oxford University Press, Singapore, 2000) 484.
13
War Pensions Act 1943.
14
War Pensions Act 1943, ss 14-15.
15	Social Security Act 1989.
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When the payment of war pensions began in New Zealand, there was virtually
no state assistance for the maintenance of income when an individual’s earning
capacity had been interrupted by death or disablement. Now there are many
provisions: the accident compensation legislation, the range of benefits paid by
the Ministry of Social Development under the Social Security Act 1964 and, for
members of the Armed Forces, occupational superannuation also.
The recognition that the War Pensions Act no longer fits the modern legislative
and service context, and strains upon the administration and substance of the
Act caused in part by the aging veteran population, led the Government and
veterans’ organisations to consider updating the Act. In the Vietnam Veterans
Memorandum of Understanding, in which the Government committed to
measures to address additional needs and concerns of Vietnam veterans, the
Government affirmed its commitment to review the War Pensions Act. 16
The Government referred the review of the Act to the Law Commission.
The key issue that this project must consider is the proper position of a war
pension scheme in contemporary New Zealand. Obviously it is necessary to
honour the legislative commitments already entered into. There are around
15,000 veterans receiving war disablement pensions at the time of writing. 17
This number is unlikely to increase in the near future given that the largest
group of war pension claimants is World War II veterans. They are now reaching
an advanced age. This fact has increased their level of need.
The Law Commission’s general policy approach to this key issue is that there is
a place for a special allowance to be paid to people who have been put in harm’s
way by the State and who have suffered as a result. As New Zealanders, veterans
are entitled to all of the benefits, allowances and assistance to which every
other New Zealander is entitled. This should be accepted as the first principle
underpinning veterans’ entitlements. The second principle is that veterans who
have suffered as a result of being put in harm’s way deserve to be recompensed
over and above the entitlements of ordinary citizens who are not veterans.
The Law Commission believes that there is a basis for giving veterans who have
served in hostile environments better treatment than other New Zealanders.
It then becomes a question of how such an entitlement should be defined and
what its content should be. To some degree, of course, this will depend on what
the country can afford and what priority veterans enjoy as against other priorities
for social expenditure. The Commission tends to the view that the unbroken
tradition extending back to 1866 in New Zealand should be preserved. Veterans
should receive appropriate and extraordinary treatment. The way in which this
should be organised is the focus of the substance of this issues paper.
The issues are complicated. There are many separate decisions that have to be
taken in order to produce a coherent scheme. We have taken the approach in
this paper of outlining the options that are available for addressing the issues that

16

Memorandum of Understanding between the Ex-Vietnam Services Association, the Royal New Zealand
Returned and Services’ Association and Her Majesty the Queen in Right of New Zealand (6 December
2006), cl 7.3.
17	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
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exist. We have not costed any proposals at this stage, as this will be a substantial
task. We need to choose between the proposals before we ask the Treasury and
others to engage in the heavy labour of carrying out this work.
A career in the Armed Forces differs from all other occupations. Armed Forces
personnel are required to subject themselves to the risk of death or injury.
They, in turn, are obligated by law to obey orders and, as such, they have a
duty to fight and to kill if necessary. The sacrifices that members of the Armed
Forces are called to make requires the State to treat them fairly and to provide
for them when they fall. It amounts to what the British Army has called a
“Military Covenant between the nation, the Army and each individual soldier;
an unbreakable common bond of identity, loyalty and responsibility which has
sustained the Army and its soldiers throughout its history.”18
In this paper we aim to set forward possible approaches to a system of veterans’
entitlements that the public and interested groups can comment on so that we
can secure a fair, just and affordable scheme that recognises the contribution
veterans have made to their community in the service of New Zealand.
This paper is divided into three parts. Part One contains descriptive chapters that
set out the history of war pensions in New Zealand, the entitlements available
under the current Act and the system for administering these benefits, the other
entitlements veterans may have as ordinary New Zealanders, and the nature
of the veteran population in New Zealand. Part Two describes the veterans’
entitlements systems in the United Kingdom, Australia and Canada. In Part
Three, we analyse the problems and issues relating to the War Pensions Act,
and present options for reform.

18

10

The British Army www.army.mod.uk (last accessed 24 June 2008).
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Summary of issues
W h y Change
t h e War
P e n s ions Act
1954?

W h o Will Be
Affe cted by
t h e Chan g es?

1

The War Pensions Act is now very outdated. It is difficult to understand.
The Act is not written in plain English, and the piecemeal changes that have
been made to it over the past 50 years or so do not make sense. It uses terms that
are no longer used in modern statutes. Key provisions are unclear.

2

The focus of the Act on physical injuries in a war environment means that it
does not deal well with the types of injury or disease that modern veterans are
more likely to suffer from. The schedule of disabilities is completely inadequate
in the modern setting. Being able to assess veterans as more than 100 per cent
disabled does not make sense, especially when it usually does not result in a
higher pension.

3

The Act has not been adequately amended to take into account the fact that
some veterans will qualify for Accident Compensation Corporation (ACC)
compensation and others will not. This creates unfairness. Further, some ACC
entitlements are more generous than entitlements under the War Pensions Act.
This undermines the war pensions scheme.

4

The Royal New Zealand Returned and Services’ Association (RNZRSA) is
also concerned that the pension rates appear to have declined in value when
compared to past rates.

5

There are unacceptable delays in the processing of claims for War Disablement
Pensions. The need for claimants to see a medical specialist for an opinion on
the cause of their condition and the level of disablement is a significant factor in
the delays. The claims panel process also no longer works well. It contributes to
the delays in the system and is expensive to run.

6

The Secretary for War Pensions has too much discretion. There should be clear
rules around what a veteran is entitled to.

7

The Act does not provide for rehabilitation, which is a critical focus in modern
compensation schemes.

8

Many of the changes will affect people who are currently serving in the
New Zealand Defence Force (NZDF), and who are not suffering from any injury
or disease at the moment.

9

It is likely that there will also be changes to some parts of the war pensions
system that will affect people already receiving pensions. What those changes
will be, and who they should apply to, are key issues to be resolved in the course
of the review. We are interested in people’s views on these matters. Chapter 8
discusses possible options for who a new scheme should apply to.
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Summary of issues

Pri n cipl es

10

We think the new scheme should be guided by the following principles, which
are discussed in Chapter 7:
·· Community responsibility – In return for putting themselves in harm’s
way during service on behalf of the nation, the community has a responsibility
to look after veterans and their families if they are injured or killed. This is
an enduring obligation.
·· Fair entitlements – A fair entitlement scheme should provide for greater
entitlements than are available to other New Zealanders, and include:
·· Compensatory payments for the effects on a veteran’s quality of life caused
by injury or disease attributable to service;
·· Income support where a veteran’s injury or disease affects his or her ability
to earn money by working;
·· Rehabilitation services, including medical support and services and support
based on a veteran’s needs; and
·· Compensation and income support payments to eligible family members
upon the death or serious impairment of a veteran.
·· Equality – There should be equal treatment of equal claims. Decision-making
criteria should be clear.
·· Benevolent approach to claims – The concept of the “reverse onus” will
be continued in any new legislation.
·· Administrative efficiency – The scheme should be as simple as possible and
should aim to minimise delays. It should not replicate existing structures.
·· Affordability – The scheme should be affordable in terms of the community’s
expectations and priorities.

W ho is a
Vet eran ?

11

We are interested in people’s views on whether these are the right principles.

12

The name of the Act will also change. We are interested in people’s thoughts
on this too. Possibilities include “Veterans’ Act”, and “Veterans’ Rehabilitation
and Entitlements Act”.

13

One important issue is what type of service a person should have to qualify
for veterans’ entitlements. All war and emergency service already declared by
the Minister will be covered. The question is how qualifying service should be
decided in the future.

14

“War” is an outdated term in the context of service today. What is meant by an
“emergency” is also unclear. There are no criteria for making a declaration that
a particular deployment constitutes “emergency” service.

15

We would like to know how people think eligible service should be defined in
the legislation. Possible options discussed in Chapter 9 are:
·· Option 1 – Continue to have the Minister make a decision on what is eligible
service, but have decision-making criteria, for example the level of the
operational and environmental threat. There could also be requirements for
consultation, for example with the Chief of Defence Force. The decision
should be made before people leave the country, but there should be an
opportunity for review and consultation with veterans’ organisations before
any decision is made to change the status of a deployment.
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·· Option 2 – Include all overseas service. This would ensure there was certainty
about what service was and was not covered. It may widen the eligibility
too far however, as it would include people who were not exposed to risk
of harm.
·· Option 3 – Include all operational service. This would also be more certain
than the current system. However, it may also be too wide, as it would include
people with low risk operational service.
·· Option 4 – Restrict entitlements to people who have operational service
classified in a NZDF Military Threat Assessment as medium to very high risk.
L i n k between
S e rvic e and
I nj u ry

T h e Evi den ce

16

Even if a person is away on eligible service, for a claim to be accepted an injury
needs to be caused by that service, and not by an activity unrelated to service
(for example taking illicit drugs). What should be included as part of “service”
is therefore important.

17

New Zealand case law supports a wide interpretation of what may be said to be
“attributable to or aggravated by” service. Smoking-related illnesses are included
for people with service during the time when smoking was encouraged and
facilitated by the Armed Forces.

18

The legislation itself does not provide clear guidance on what should be
considered part of service though, and there may be differing approaches taken
by decision-makers. We would like to know if there are any activities people
think should be excluded from a definition of service in legislation. More detail
on this can be found in Chapter 10.

19

The rule known as the “reverse onus” is discussed in Chapter 11. If a claimant
produces “reasonable evidence” to show that he or she has a disablement, and
that the condition that resulted in that disablement was possibly or probably
attributable to or aggravated by service, then it will be presumed that the
condition was in fact attributable to or aggravated by service.

20

To rebut this presumption, the Crown must show that the condition was due
entirely to other causes.

21

The sections in the Act dealing with the “reverse onus” are very difficult to
understand and apply. What is required as “reasonable evidence” before a
condition can be presumed to be attributable to or aggravated by service is not
interpreted consistently.

22

Future legislation will need to incorporate a similar “reverse onus” provision.
Possible options are:
·· Option 1 – Retain the status quo, but make the provision clearer.
·· Option 2 – Provide for a claim to be accepted for a certain period of time
following service unless the Crown proves the injury or disease was not
caused by service.
·· Option 3 – To give practical effect to the “reverse onus”, a system of
Statements of Principles could be developed, similar to what is used in
Australia. This would involve the development of a list of factors that would
show that a veteran’s condition may be related to service. If a veteran met
one of the factors, that veteran’s claim would be accepted.
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·· Option 4 – Another way of giving practical effect to the “reverse onus”
would be to make greater use of presumptive lists. These would be lists of
medical conditions created by an expert medical body. If a veteran had eligible
service and one of those conditions, that veteran’s claim would be accepted.

Meas urin g
Impai rmen t
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23

The advantage of using Statements of Principles or presumptive lists is that they
would make the claims process much simpler, and would provide much greater
consistency in decision-making. Currently, claimants are generally referred
to a specialist for a report on whether the specialist considers the claimant’s
condition may be related to service. Different specialists sometimes take different
views on this.

24

The War Pensions Act contains a schedule setting out a list of 18 disabilities,
with a corresponding percentage of pension payable if a person has one of those
disabilities. The list is largely made up of physical injuries like loss of limbs.
To fill in the gaps and provide pension percentages for other medical conditions,
specialists assessing veterans use the American Medical Association Guides
to the Evaluation of Permanent Impairment, 4 th edition (AMA Guides).
The schedule does not fit well with the AMA Guides however, as the percentages
in each do not match.

25

There are real problems with the way that veterans’ percentages for individual
medical conditions are added together to come up with a total percentage of
pension payable. If a number of percentages are added together, it is possible for
a person to have a total figure of over 300 per cent. This defies logic. Since, in the
ordinary course of things, pensions are capped at 100 per cent of the maximum
rate, a person could have an assessment of 200 per cent, but would be paid at
the rate of 100 per cent. This justifiably causes frustration.

26

A more sensible approach would be to use a system of total body impairment
that assesses impairment from 0-100 per cent. This would be much simpler to
apply, and would be a fairer system. A person with 95-100 per cent impairment
would be in a state approaching death.

27

Percentages for individual conditions would be combined using a formula to
work out how much of a person’s whole body was impaired. For example, say
a veteran has two accepted conditions. The first condition is assessed at 60 per
cent, and the second condition is assessed at 30 per cent. Under the current
system, these would be added together to make a total of 90 per cent (60 + 30
= 90). Under a whole body system, the assessment of the first condition would
mean that the person’s whole body was 60 per cent impaired. 40 per cent of the
body would remain. The 30 per cent assessment for the second condition would
then be applied to the remaining 40 per cent of the body, to make 12 (30 ÷ 100
x 40 = 12). The whole person of the veteran would be 72 per cent impaired
(60 + 12 = 72).

28

The AMA Guides are used by ACC. These measure the degree to which a person’s
capacity to carry out daily activities has been reduced. ACC has also developed
a handbook to supplement the AMA Guides to make sure that they cover
everything, and to help medical assessors to calculate the right percentages.
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for
Permanent
Impairment

29

Veterans with similar injuries or diseases should have the same percentage of
impairment. An objective measure of impairment, such as is used in the AMA
Guides, would be the best way to make sure this was occurring. A supplement
to the AMA Guides could be developed to tailor them to the particular needs of
veterans if this was needed.

30

An alternative to using the AMA Guides would be to use the Australian Guide to
the Assessment of Rates of Veterans’ Pensions (GARP), which is based on the AMA
Guides and operates in a similar way. This is discussed further in Chapter 12.

31

A whole person system that measured impairment out of a total of 100 per cent
could easily be used for veterans who have not yet been assessed for any pension
percentage. We would like people’s views on whether veterans who have already
been assessed under the current system should stay with that assessment, or
transfer to an assessment out of a maximum of 100 per cent.

32

Compensation for injury or disease arising from a veteran’s service will continue
to be an important part of any new system. It should be considered as part of a
package of entitlements.

33

Currently, veterans with an injury that is accepted for ACC cover can receive
an ACC lump sum compensation payment in addition to a War Disablement
Pension. These veterans are being paid twice for the same thing, and are advantaged when compared with veterans whose injuries or diseases are not covered
by ACC. This is unfair.

34

For future veterans, the following options set out in Chapter 13 could
be considered:
·· ACC with Additional Lump Sum – A veteran who qualifies for ACC
compensation could receive lump sum compensation under the ACC scheme.
That veteran could also receive a further amount on top of the ACC payment,
for example, a set percentage of whatever the ACC lump sum payment was.
·· ACC Equivalent with Additional Lump Sum – A new scheme could also
provide that veterans with permanent impairment from service, who do not
qualify for ACC compensation, would still be entitled to the same lump sum
compensation as they would in the example above, but it would be paid by
Veterans’ Affairs.
·· Periodic Payments – Instead of a lump sum payment, the additional payment
in the two examples above could be made on a fortnightly basis. The payment
levels could be set in 5 per cent increments (as they are now), 10 percent
increments, or perhaps 25 per cent increments to make the system simpler
and reduce incentives for people to try and gain more impairment points.
·· Flat Rate for Over-65s – If there were periodic payments, the new scheme
could provide that all veterans receive a flat rate when they turn 65, but
receive a higher level of health care and services to take care of their needs.

35

We would like to know whether people would prefer lump sum or
periodic payments.

36

We would also like to know whether people currently receiving pensions would
like to move to a system based on one of the above examples. Although the ACC
examples could not apply, age-based lump sum payments may be an option.
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37

A further option for current veterans proposed by the RNZRSA would be to
pay people in 10 per cent increments from 10 per cent to 100 per cent (general
disablement pension), then pay the actual cumulative rate from 100 per cent
to 160 per cent (intermediate disablement pension), and pay 160 per cent for
all disabilities totalling in excess of 160 per cent (severe disablement pension).
Veterans who qualified for a further adjustment under the current section 23
of the War Pensions Act could be paid at a rate of up to 200 per cent of the
maximum general pension.

38

The date for commencement of payments should be clearly specified in legislation.
Views on what that date should be, and whether it should be the same in all
situations, are also of interest to us.

39

Veterans who cannot work because of an injury or disease caused by service will
need income assistance. This is currently provided by the Veteran’s Pension.
The Veteran’s Pension is paid at the same rate as New Zealand Superannuation.
In comparison, ACC can pay up to 80 per cent of a person’s pre-injury earnings.
Veterans under 65 years, who are unable to work because of their injuries, are
likely to be better off under ACC weekly payments than they would be on the
Veteran’s Pension. This is not fair to veterans whose injuries or diseases are not
covered by ACC.

40

For future veterans under 65 years, the following options could be considered:
·· Enhanced ACC – Veterans who are eligible for ACC weekly compensation
could receive that compensation plus an additional payment. A top up of an
additional percentage of earnings could be made in weekly payments.
·· Equivalent of Enhanced ACC – To prevent differences in payment between
those veterans who qualify for ACC and those who do not, a veteran who was
unable to work and did not qualify for ACC could receive the same level
of payment as in the above example, but all of it would be made by
Veterans’ Affairs.
·· Separate Pension – An alternative would be to exclude veterans from ACC
payments and for Veterans’ Affairs to provide a weekly income support
payment at a specified rate.

41

We would like submissions on these options. More detail on them can be found
in Chapter 14.

42

There is a further issue as to whether any change should be made to the Veteran’s
Pension for people over 65 years. The following will be examined:
·· Eligibility criteria – Currently, a person over 65 years qualifies for a
Veteran’s Pension if he or she has a disablement of 70 per cent or more.
The question is whether this is the appropriate benchmark, or whether it
should be lowered or raised, or based on something different.
·· Superannuation plus Additional Entitlements from Veterans’ Affairs
– The Veteran’s Pension is paid at the same rate as New Zealand
Superannuation and has many of the same rules. One option is to stop calling
it “Veteran’s Pension”, and for veterans over 65 years to simply receive
New Zealand Superannuation. “Extras”, such as lump sum payments on
death, could be part of a package of entitlements for eligible spouses through
Veterans’ Affairs, and would not need to be tied to the particular type of
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income support the veteran was receiving.
·· Enhanced Veteran’s Pension – The RNZRSA would like the Veteran’s
Pension to be paid at a level that is 10 per cent higher than New Zealand
Superannuation, and for the pension to be administered through Veterans’
Affairs, rather than through Work and Income.

A d d i tional
A ll o wan ces

Rehabilitation

Case
M a n ag emen t

H e a lth C are

43

We are interested in people’s views on these matters also.

44

There are a number of additional allowances currently that are complex, outdated,
and cost more to administer than is paid out under them. This is particularly so
for the decoration, travel, clothing, and hearing aid battery allowances.

45

We are interested in whether there is a principled reason for keeping each
of the additional allowances, or whether some or all of them should be cashed
up and the money used to increase disablement pensions. In most cases,
rehabilitation and the provision of needs-based services are likely to be of more
benefit to veterans. This is discussed in Chapter 15.

46

Rehabilitation is an essential component of modern compensation schemes.
It is not provided for under the War Pensions Act. A modern approach would
make rehabilitation paramount. Rehabilitation is discussed in Chapter 16.

47

ACC provides for treatment, social rehabilitation, and vocational rehabilitation.
Social rehabilitation is to assist in restoring a person’s independence to the
maximum extent practicable. This includes aids and appliances, attendant care,
child care, education support, home help, modifications to the home, training
for independence, and transport for independence. Vocational rehabilitation is
about helping a person to stay in a job, find a job, or regain or acquire vocational
independence. New veterans’ legislation could take a similarly broad approach
to maximising a veteran’s overall wellness.

48

Rehabilitation has many benefits, including higher levels of self esteem and
confidence, a more stable and secure family life, improved social and life skills,
better employment prospects, improved quality of life, retention or restoration
of earning capacity, greater independence, and prevention of complications,
deterioration or the development of other illnesses and conditions.

49

New legislation could include a duty on the Government to rehabilitate a
veteran, and a corresponding obligation on the part of the veteran to make every
effort to rehabilitate.

50

Case management is a Veterans’ Affairs service to assist veterans and their
families by liaising with other organisations and agencies on behalf of the
veteran. The purpose is to provide veterans and their families with one point of
contact for the services they may be entitled to.

51

One issue for reform is whether the legislation itself should provide for case
management, or whether the need to keep it flexible means that it should stay
outside the statutory framework. We look at this in Chapter 17.

52

Medical treatment for a veteran’s accepted injury or disease will continue to
be an important part of any new scheme. Health care is discussed in Chapter
18. Currently, veterans receive free treatment and pharmaceuticals for their

Towards a new veterans’ entitlements scheme: A discussion paper on a review of the War Pensions Act 1954

17

Summary of issues

accepted disabilities. If surgery is needed and it cannot be provided by the
public system, Veterans’ Affairs Case Management services are able to arrange
for private hospital surgery. The New Zealand public health system provides
many services at a free or subsidised rate.

Famil i es

53

Key issues for veterans are the waiting times to see specialists and to undergo
surgery in the public health system. The RNZRSA would also like to see free
health care extended to all of a veteran’s disabilities or illnesses (not just those
related to service). Consideration would need to be given to which veterans,
if any, should receive this. Age restrictions could apply, and there may need to
be limits around the types of surgery covered.

54

Paying for private medical insurance for veterans could also be explored.

55

We are interested in people’s views on how access to health care and health
services for veterans could be improved.

56

A veteran’s injury, disease or death will also impact on that veteran’s family.
Families will therefore need assistance too. We discuss entitlements for families
in Chapter 19.

57

There are real issues around the current Surviving Spouse Pension.
The requirement for the Surviving Spouse Pension to cease when the spouse
or partner enters into a new relationship, and the ability to reinstate it if that
relationship breaks down, is out of step with modern society. This may have
been appropriate when it was usual for a man to provide for the household, but
it does not seem appropriate now.

58

There is a lack of relativity between entitlements for families under the
War Pensions Act and under ACC. Some ACC entitlements, for example
funeral grants, are more generous. This does not seem fair. Depending on how
the veteran died, some spouses will be entitled to ACC compensation in
addition to their war pensions entitlements, and some will not. This also creates
unfairness.

59

The RNZRSA also has concerns with the eligibility criteria for the Surviving
Spouse Pension and would like the threshold lowered. Currently, it is
paid when:
·· The veteran’s death occurred while on service overseas in connection with
any war or emergency;
·· The death of the veteran is attributable to service;
·· The condition that resulted in the veteran’s death was aggravated by service;
or
·· The veteran was in receipt of a permanent War Disablement Pension at a rate
of 70 per cent or more (or could have been) at the time of death.

60

18

The question of who should receive spousal compensation is not easy. Altering
the eligibility criteria may affect what is able to be paid. There may be reasons to
restrict entitlement to situations where the veteran’s death was actually caused
by service. Another possibility would be to link payment to situations where the
veteran was unable to work at the time of death.
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Administration
and
Assessment
of Claims

61

For future veterans, family entitlements could be built around existing ACC lump
sum and weekly compensation entitlements, in the same way as the examples
on veterans’ compensation above. Families of veterans could receive enhanced
payments. Alternatively, ACC could be excluded and periodic payments made
through Veterans’ Affairs. A generous time limit for continuation of payments
could be set, which did not relate to the spouse’s relationship status.

62

We would like to know what people think the purpose of a surviving spouse
entitlement is, who should be eligible for it, and what current and future spouses
or partners should receive.

63

How claims are processed affects the speed and effectiveness of the claims
system. The structure of the claims process is discussed in Chapter 3, and options
for reform are set out in Chapter 20.

Responsible Decision-maker
64

The current role of the Secretary for War Pensions reflects an outdated and
paternalistic role of government that is no longer appropriate. One issue for
discussion is who should have overall responsibility for claims decisions.
One reform option is to make the Chief of Defence Force responsible for the
administration of the Act. This authority would be delegated to Veterans’
Affairs. This is consistent with the arrangements under the ACC and social
security systems, and also overseas veterans’ entitlements schemes.

65

A second option is to retain a Secretary for War Pensions as the responsible
decision-maker.

66

A third option is to make a separate body the responsible decision-maker under
the Act, which is similar to the approach taken in Australia.

Initial Assessment of Claims
67

War Pensions Claims Panels are made up of a Veterans’ Affairs member and an
RNZRSA member. Panels sit in 21 districts, but there are only three Veterans’
Affairs members. This requires the Veterans’ Affairs members to travel around
the country to meet with the RNZRSA member in each district. This is very
expensive, and serves no useful purpose as the claims considered do not relate
to the particular district in which the panel is sitting. Requiring two people to
read claims files and make a decision is also very slow. This does not fit well with
modern administration systems.

68

The following options are being considered:
·· Retention of Panels – One possibility, favoured by the RNZRSA, is for the
panel system to continue, but for it to be centralised and for there to be a
smaller number of them operating full-time. This would ensure there was a
service perspective brought to the consideration of claims.
·· Delegates of the responsible decision-maker – The other option is for an
employee of Veterans’ Affairs to make the initial claims decision, with
delegated authority from the responsible decision-maker. This is the approach
taken in Australia, Canada and the United Kingdom. There could be a
requirement for the assessors to have a service background.
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69

We are interested in what people think a panel system brings to the claims assessment
process and how this could work in a modern system of administration.

Review of Claims Decisions
70

The role of the National Review Officer appears to be working well as a system
of internal review. It is unusual for such a role to be provided for in legislation
however, and it may be more appropriate for the form of the internal review to
be an administrative matter for the department.

Appeal
71

There have been significant problems with delay in the decisions of the War
Pensions Appeal Board. The Appeal Board is currently included in a wider
review of tribunals being undertaken by the Law Commission and the Ministry
of Justice. This is likely to result in changes to the administration of the
Appeal Board.

72

We would like people’s views on the role of the Appeal Board and whether there
should be a further right of appeal from its decisions to a Court.

Advisory Body
73

The War Pensions Advisory Board is effectively defunct. We would like to know
whether people think there is a role for an advisory body in the war pensions
scheme, and if so, what that role should be.

Expert Panel

Resear c h and
Mo n ito ri n g
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74

There is a real need for a body of medical experts to review medical research
and to give guidance on decision-making in light of that research. The role of
the Expert Panel that will be established pursuant to the Vietnam Veterans
Memorandum of Understanding could be extended for this purpose.

75

There is no reliable information on the numbers of veterans in New Zealand.
Once veterans leave the NZDF, the Government loses track of where they are
and what the state of their health is. Monitoring the health of veterans would
enable health problems to be picked up and dealt with more quickly than they
have been in the past. Chapter 21 deals with this issue.

76

We are interested in people’s views on monitoring of veterans and potential
issues with this, and whether there is a need for greater investment in research
into the impacts of service.
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CHAPTER 1: History of the war pensions scheme

Chapter 1
History of the war
pensions scheme
In t roduction

1.1

As noted by Stephen Uttley, one of the most striking aspects of the war pensions
scheme in New Zealand is the degree to which continuity has been present in
both the content of policy and its administration.19 The provision of pensions
and gratuities for veterans who were injured as a result of their service was
evident not only in the War Pensions Act 1915, but also in the Military Pensions
Act 1866. Pension payments in the 1866 Act were based on disability as well
as an assessment of the economic effect of the disablement on the veteran.
This, Uttley suggests, “foreshadowed the concern to both compensate a
serviceman for physical loss and to relate payment in some way to an assessment
of economic need.”20

1.2

The core of the war pensions system was established through legislation between
1915 and 1917 with the introduction of the basic disablement pension, widows’
pension and a supplementary economic pension.

1.3

Three Royal Commissions have looked specifically at the war pensions system, in
1922, 1930 and 1951. Each of these Commissions recognised the importance of
providing for veterans who otherwise could not provide for themselves and their
families. Their reports were acted upon to varying degrees by the Governments
of the time, depending upon the prevailing economic environment.

1.4

The history of war pensions shows the gradual diversification of the types
of entitlements available to veterans in response to their changing needs.
The basic disablement pension has been reinforced with an additional
pension for severe disablement, payment for those requiring the services of an
attendant, and other allowances to meet specific needs. The provision of
economic assistance has taken several forms with each new type of pension
meeting the needs of a different group of veterans whose circumstances
demanded attention. Changes in 1990 combined previous income support
payments into the single Veteran’s Pension.

19	Stephen Uttley “The Development of War Pensions Policy” (1994) British Review of New Zealand
Studies 33, 41.
20	Ibid.
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The recent changes to the decision-making and administrative structures have
done very little to interfere with the substance of war pensions legislation,
including the entitlements provided for and the basis on which an award
is made.

1.7

The long and complex history behind the present form of the War Pensions
Act 1954 is worthy of detailed examination. The timeline below sets out the
major events and changes in war pensions legislation and policy from 1843 to
the present day:
1843 – 1847

New Zealand Wars

1860 – 1872

New Zealand Wars

1866

Military Pensions Act 1866 – This Act introduced a system of
pensions and lump sum payments for those who had been killed
or wounded in active service. It provided for all members of the
Colonial Forces, including European and “Native” officers and
privates, and their widows, children and other family members.21
Different systems of payment covered officers and ordinary
soldiers. Pensions were available primarily on the grounds of
the soldier having suffered a physical disability that had resulted
directly from his war service.

part 1:
Current New
Zealand Scheme

1.6

part 2:
International
Context

The War Pensions Boards, which had been responsible for the decision-making
on pension claims, and which had led some of the initiatives that resulted in law
reform of the decision-making process, were eventually abolished and replaced
by War Pensions Claims Panels in 1988. The War Pensions Appeal Board
was introduced at an early stage in war pensions history, to try and make the
decision-making process more robust.

part 3:
Analysis and
Reform

Timeline

1.5

1899		2nd South African (Boer) War
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1900

Military Pensions Extension to Contingents Act 1900 –
This Act extended the coverage of the Military Pensions Act 1866
to 2nd South African (Boer) War veterans.

1912

Military Pensions Act 1912 – This Act changed the underlying
basis upon which military pensions were paid. Anyone who had
served in the Colonial Forces during the New Zealand Wars,
had lived in New Zealand for at least 10 years, had been granted
a service medal (given to all soldiers who served in the Imperial
forces regardless of whether they saw active service) and who

Military Pensions Act 1866, s 2.
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had income in the previous year of less than £70, would qualify.22
This almost doubled the number of pensions being claimed
(700 in 1912 to 1400 in 1915).23
1913

Pensions Act 1913 – In response to public criticism, this
Act created the Pensions Department for civilian and military
pensions. It also removed the income and asset testing in the
1912 Act.24

1914 – 1918

World War I

1915

War Pensions Act 1915 – This Act provided a pension to a
serviceman or his dependents if he had been disabled or had died as
a result of war time service. The Act provided for the entitlement
to and grant of war pensions, the quantum of pensions, and the
general administration of pensions. There was no income or asset
testing for pension eligibility, except in the case of the widows’
pension.25 Claims had to be made within seven years of service.26
The Act also created War Pensions Boards to consider claims.27
Pension rates were related to the seniority and rank of the
soldier. The maximum base rate of pension for disablement was
£1 15s per week, plus additional payments for a wife and dependent
children.28 The widows’ pension was paid at £1 5s, plus 7s 6d
for each child. 2nd South African (Boer) War veterans were
originally excluded. The Act provided for an Attendant Allowance
where an attendant was indispensable to the member and
the member could not pay for the service.29 There was no right
of appeal.

1916

The New Zealand Returned Soldiers’ Association (NZRSA)
formed.
War Pensions Amendment Act 1916 – This Act removed
the means test on qualification for the widows’ and children’s
pension, 30 although a means test remained for other
dependents.31

1917

War Pensions Amendment Act 1917 – This Act introduced the
schedule of disabilities to assist in assigning pension percentages,
and provided the power to grant temporary as well as permanent
pensions.32 The Act introduced a requirement for War Pensions

22
Military Pensions Act 1912, ss 5-6.
23	Stephen Uttley An Enduring Obligation: A History of War Pensions (Victoria University of Wellington,
1994) 9 [An Enduring Obligation].
24	Pensions Act 1913, s 24.
25
War Pensions Act 1915, s 7.
26
War Pensions Act 1915, s 3.
27
War Pensions Act 1915, s 4.
28
War Pensions Act 1915, 1st & 2nd sch.
29
War Pensions Act 1915, s 6.
30
War Pensions Amendment Act 1916, s 9.
31
War Pensions Amendment Act 1916, s 13.
32
War Pensions Amendment Act 1917, s 3.
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Boards to consider the standard of living that the veteran’s
household enjoyed before war, and to compare this with the
standard of living after service. If the standard of living after
the war was judged to be worse, the Board could pay a
supplementary pension to the veteran or his widow of not more
than £1 per week.33 The disablement pension was increased to £2
per week, and the widows’ pension increased to £1 10s per week.34
The Act also created education bursaries for children of
deceased or disabled veterans. The Act resulted in an increase in
the number of pension applications to 17,000 in the 1918/19
financial year.
1919

Finance Act 1919 – This Act allowed 2nd South African (Boer)
War veterans to access an income tested supplementary pension
under the War Pensions Act 1915.35

1920

Finance Act 1920 – The War Pensions Medical Appeal Board
was created as a largely independent appeal procedure with
two grounds of appeal: the attributability of conditions, and the
amount of pension.36
part 1:
Current New
Zealand Scheme

	In response to pressure from the NZRSA, the War Pensions
Boards began to use their discretionary powers to make a
payment of an additional £1 per week where veterans with severe
disabilities were attending an artificial limb factory.

part 2:
International
Context

1922	Strong disapproval from the NZRSA regarding what it considered
to be a narrow and ungenerous approach by the War Pension
Medical Appeal Board prompted the Government to suspend the
working of the Board.

33
34
35
36

part 3:
Analysis and
Reform

Bartholomew Commission – A Royal Commission was
established as a result of pressure from the NZRSA to examine
the war pension system. The Commission heard evidence from
War Pensions Boards, the Commissioner for Pensions and others,
and considered a list of submissions from the NZRSA, including
a request for a 75 per cent increase in pension rates to be applied
after cost-of-living adjustments to current rates, with ongoing
triennial adjustments. The Commission found that war pensions
had two purposes: to provide compensation for physical injury
and financial loss suffered through war service, and to provide
economic maintenance to veterans in financial need. Given the
lack of emphasis until this point on the economic maintenance
purpose, the Commission questioned whether the balance at that
time between compensation and economic maintenance was
appropriate. The Commission considered there should be a

War Pensions Amendment Act 1917, s 4.
War Pensions Amendment Act 1917, s 2.
Finance Act 1919, s 13.
Finance Act 1920, s 2.
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supplementary pension on an economic basis, having regard to
the total income of pensioners. It suggested that this pension, and
not the disablement pension, be cost-of-living adjusted annually.
The Commission did not consider that the basis of appeals to
the War Pensions Medical Appeal Board should be widened,
and thought the appellant should first satisfy a magistrate that
the case warranted a hearing before being allowed to proceed
to appeal.

37
38
39
40
41
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1923

War Pensions Amendment Act 1923 – This Act introduced
the economic pension recommended by the Bartholomew
Commission at a maximum rate of £1 10s per week. 37
This could be claimed in addition to a disablement pension or
widows’ pension. The War Pensions Boards were required to
look at the employability of veterans, their personal income and
property, the general cost of living and other relevant factors.38
This legislation created a War Pensions Appeal Board.
The grounds for appeal were confined to attributability of death
or disability and the amount of pension awarded.39 The first
provision was introduced requiring that if reasonable evidence
was produced that a veteran’s condition was probably caused
or aggravated by service, a presumption that the condition was
in fact so caused or aggravated applied. The presumption could
be rebutted by evidence that the condition was due entirely to
other causes.40

1930

Barton Commission – Another Royal Commission was
established, this time with the purpose of examining the
position of ex-service people who could not maintain
themselves, and the adequacy of provisions for these veterans.
The Commission recommended: the establishment the “Soldiers
Civil Re-establishment League”; that veterans be eligible for an
old age pension at 60 rather than 65 years; the removal of the time
limit for applications for war disablement pension and widows’
pension claims; that the administration of economic pensions
be detached from war pensions and transferred to the Soldiers
Civil Re-establishment League; and abolition of the Appeal Board.
However, the major recommendations of this Commission were
not acted upon. The Government’s response was affected by the
general economic downturn.41

1932

National Expenditure Adjustment Act 1932 – This Act
reduced the rates of benefits and pensions in New Zealand,
including economic pensions under the War Pensions Act 1915,
because of the financial strain of the Depression.

War Pensions Amendment Act 1923, ss 2-6.
War Pensions Amendment Act 1923, s 2(2).
War Pensions Amendment Act 1923, s 10.
War Pensions Amendment Act 1923, s 11.
An Enduring Obligation above n 23, 27.
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1935

War Veterans’ Allowances Act 1935 – This Act introduced
a new war veterans’ allowance for veterans not covered by the
existing economic pension to be paid to veterans who were
permanently unfit for employment because of a physical or mental
disability.42 To qualify as a “veteran”, a member of the forces had
to have had “actual engagement with the enemy”.43 This pension
was paid at £1 per week, with additional payments where a man
had a wife and children.44 It was subject to an income test and a
total ceiling on the amount of all payments being received under
the Act.45

1938

Social Security Act 1938 – This Act introduced the
comprehensive Social Security system. It provided income
support for those who were unable to work because of sickness,
disability, old age and unemployment. It created a family
benefit and universal superannuation, which could be received
by those receiving a war pension or war veterans’ allowance.
The universal superannuation benefit was payable at 65 years
without any income test. The intention was that the universal
superannuation benefit would eventually replace the age benefit.
The role of Commissioner for Pensions ceased to exist.
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War Pensions Amendment Act 1936 – This Act increased
the maximum rate of economic pensions for disabled veterans
by an extra 25s per week.47 It also restored the rates of economic
pensions for everyone else to the rates that were in force
before of the passing of the National Expenditure Adjustment
Act 1932.48
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War Pensions Amendment Act 1935 – This Act excluded from
entitlement to the widows’ pension a woman whose marriage
took place one year or less before the veteran’s death if at the date
of the marriage the member did not have a reasonable expectation
of surviving for at least one year.46

Finance Act 1938 – This Act extended coverage of the War
Pensions Act 1915 to step-children and adopted children of the
veteran.49 It also increased the rate of economic pensions and
war veterans’ allowances,50 and extended the application of the
War Veterans’ Allowances Act 1935 to 2nd South African (Boer)
War veterans.51

42
43
44
45
46
47
48
49
50
51

War Veterans’ Allowances Act 1935, s 3(1).
War Veterans’ Allowances Act 1935, s 2.
War Veterans’ Allowances Act 1935, s 5.
War Veterans’ Allowances Act 1935, s 5.
War Pensions Amendment Act 1935, s 3(1).
War Pensions Amendment Act 1936, s 3.
War Pensions Amendment Act 1936, s 4.
Finance Act 1938, s 22.
Finance Act 1938d, ss 23 & 25.
Finance Act 1938, s 23.
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1939

Statutes Amendment Act 1939 – This Act established the
position of the Secretary for War Pensions with the powers and
functions of the former Commissioner of Pensions.52

1939 – 1945

World War II

1940

War Pensions Amendment Act 1940 – This Act provided
that no longer would notice be taken of the date of marriage in
considering claims for pensions of wives and children.53
War Pensions Extension Act 1940 – This Act extended
the provisions of the War Pensions Act 1915 to World War II
veterans.54
Finance (No. 4) Act 1940 – This extended coverage of the
War Pensions Act 1915 for pensions for death or disablement to
veterans of the 2nd South African (Boer) War.55

1941

Finance Act 1941 – This Act increased the rates of war veterans’
allowances.56

1943

War Pensions Act 1943 – This consolidated the many
amendments to the War Pensions Act 1915. It confirmed the
existing war pensions administration.57 It expanded the evidential
provisions by providing that where a veteran was medically
graded as fit for service, this conclusively proved the absolute
physical and mental fitness of the member at the time of the
grading. Reasonable evidence that a subsequent disability was
possibly or probably attributable to or aggravated by service
was sufficient to give rise to a presumption of attributability in
favour of the applicant. The Board was to decide in accordance
with substantial justice and the merits of the case and was
not bound by technicalities, legal forms or rules of evidence.
In determining attributability, reasonable inferences could be
drawn in favour of the claimant and the claimant was given
the benefit of any doubt.58 War widows’ pensions could be paid
where the veteran was in receipt of a disablement pension of at
least 70 per cent.59 There was also provision to make additional
discretionary payments to those with severe disabilities,
such as total blindness or two or more serious disabilities.
The additional pension was paid at up to £2 per week.60 A 100
per cent disablement pension was increased to £3 per week.61

52	Statutes Amendment Act 1939, s 68.
53
War Pensions Amendment Act 1940, s 2.
54
War Pensions Extension Act 1940, s 6.
55
Finance (No. 4) Act 1940, s 18.
56
Finance Act 1941, s 17.
57
War Pensions Act 1943, ss 4-10.
58
War Pensions Act 1943, ss 14-15.
59
War Pensions Act 1943, s 42.
60
War Pensions Act 1943, ss 19(4) & 20(3).
61
War Pensions Act 1943, 2nd sch.
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War Pensions Amendment Act 1949 – This Act increased the
rate of the disablement pension to £3 10s per week; attendant
allowance to £6 12s 6d per week; economic pensions to £2 12s,
6d per week; wife’s pensions to £1 12s 6d per week where there
were no children and £2 2s 6d where there was one or more
dependent child; widow’s pension to £2 10s per week and £1 12s
6d economic pension; and war veterans’ allowance to £2 17s 6d
per week if the veteran was unmarried and £2 7s 6d each for a
veteran and his wife if the veteran was married.63

1950

Lee Commission – This Royal Commission was established
to examine the effectiveness of war pensions legislation and
the adequacy of the rates and scales of pension payments.
Some branches of veterans groups advocated for radical change
before the Commission, particularly in increasing the rates of
war pensions and indexing the rates to the male adult weekly
wage. The NZRSA’s position was that the dual systems of the
basic war pension as a compensatory payment in recognition of
the disabling conditions suffered as a result of war service and
the economic pensions for economic hardship should be retained.
The NZRSA wanted a 10s per week increase to the disablement
pension in order to make the rate equivalent to the 1917 rate.64
The Commission’s report acknowledged the Government’s
“solemn and lasting obligation” to provide for those who are
disabled through war service and for the dependents of those
who are disabled or killed. The Commission resolved against
recommending change in the basic structure of the scheme, as
it allowed the flexibility to respond to individual circumstances.
A majority on the Commission favoured merging economic
pensions with the social security system, while the minority
commissioner considered that the special status of veterans in
the community required a separate system. The Commission
rejected the NZRSA’s propositions that the 1917 rate of pension
should be given significance in terms of indexing and that the
pensions should be indexed to wage rates. It recommended that
the different pension levels in relation to rank should be removed.
It also recommended that in some circumstances a veteran’s wife
should be able to claim the attendant’s allowance when a veteran
was eligible. The Commission’s overall assessment of the war
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Statutes Amendment Act 1947 – This Act amended the War
Pensions Act 1943 by authorising the appointment of additional
War Pensions Boards and War Pensions Appeal Boards.
It deemed additional Boards created pursuant to the War Pensions
Emergency Regulations 1944 to have been appointed pursuant to
the War Pensions Act.62
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1947

62	Statutes Amendment Act 1947, ss70-73.
63
War Pensions Amendment Act 1949, ss 2-9.
64
An Enduring Obligation above n 23, 43.
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pensions legislation was that the scheme was as generous as those
in other countries in terms of scope and rates, and that in general
the scheme was being effectively administered.65

65
66
67
68
69
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1951

War Pensions Amendment Act 1951 – The Government’s
response to the Lee Commission report, in the face of widespread
opposition to merging income tested war and social security
pensions, was to commit resources to improving the position
of economic war pensioners and their dependents so that
they received an equivalent level of support to social security
beneficiaries. The Act increased the rates of war disablement
pensions, dependents’ pensions, attendant’s allowance, clothing
allowances and economic pensions. It expanded the criteria
for the additional pension for serious disablement to include a
totally disabled veteran who was permanently unfit for work,
and was permanently bedridden or so restricted in his activities
and pursuits that he was prevented from engaging in normal
social and recreational activities.66 It removed access to universal
superannuation for war veterans’ allowance recipients aged 65
and over, but introduced an age supplement of 15s per week.67
The service requirements for a war veterans’ allowance were
changed from “actual engagement with the enemy” to overseas
service of an “arduous or dangerous nature” to fit better with
World War II service. However problems existed through
the 1960s with the war veterans’ allowance criteria being
too restricted for World War II veterans, as few were ever
in actual engagement with the enemy or in arduous or
dangerous service.68

1953

Finance Act (No. 2) 1953 – This Act established that a war
service supplementary gratuity payment of up to £200 could be
paid to veterans of World War II or Korea who were in receipt
of a disablement pension.69

1954

War Pensions Act 1954 – The 1954 legislation was enacted
to consolidate the previous amendments to the War Pensions
Act 1943.

1961

War Pensions Amendment Act 1961 – This Act allowed a
widows’ pension to be awarded even where the veteran was not
in receipt of a disablement pension of at least 70 per cent at the
time of death, but where the War Pensions Board posthumously
assessed the disablement of the veteran at 70 per cent or more.
This amendment provided legal sanction for an administrative
practice that was already occurring.

Commission to Inquire Into and Report Upon the War Pensions Act and Regulations Report of the
Commission to Inquire Into and Report Upon the War Pensions Act and Regulations [1951] AJHR H-46.
War Pensions Amendment Act 1951, s 12.
War Pensions Amendment Act 1951, ss 19-29.
An Enduring Obligation above n 23, 56.
Finance Act (No. 2) 1953, s 2.
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70

71
72
73
74
75

1970

War Pensions Amendment Act (No 2) 1970 – This Act
introduced the war service pension for all service personnel who had
served overseas in World War II or a subsequent war or emergency.
It was paid to a war disablement pensioner of any age without
a medical test if the person was in receipt of a war disablement
pension of at least 70 per cent or with a medical test for those
with a lesser percentage. It was also paid to any former service
personnel not in receipt of a war disablement pension but who
were under 65 and unfit for permanent employment. Spouses
could also receive this pension.72 The war veterans’ allowance
and economic war pensions were still payable to those qualifying
in respect of service before September 1939. The transition to
the war service pension for those World War II veterans already
on a war veterans’ allowance or economic pension was made
voluntary. Recipients of the war service pension were given an
age supplement when either the veteran or spouse reached 65
years.73 The war service pension was subject to an income test,
but the war disablement pension was disregarded as income
(this was not the case with the war veterans’ allowance and
economic pension).74 If veterans in receipt of a war service
pension or their spouses died, the other would receive a gratuity
of at least six months’ war service pension.75
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War Pensions Amendment Act 1968 – This Act addressed
the problem of veterans who were in institutions for the duration
of their lives, accumulating unpaid disablement pensions, and
having no close relatives to claim them, by introducing the War
Pensions Medical Research Trust Board. This would receive these
unpaid pension funds. The Board could use the funds for medical
research into mental disorders or other conditions that would
benefit ex-service persons, and to award research fellowships to
qualified persons.
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1963	As a result of negotiation with the NZRSA, the Government
agreed that there had been certain points in time were when
pension rates had been fair – 1917, 1923 and 1951.70 The rates of
disablement pensions and war widows’ pension were therefore
increased to the rate equivalent to those past fixed points, and
the Government agreed to maintain the value of the pensions
through at least biennial indexation.71

The RNZRSA has advised that the rates were set at 50 per cent of the average wage at these
dates. RNZRSA Re-write of the War Pensions Act 1954 – RNZRSA Proposals, Paper 2: Detail
(25 January 2008) 8.
An Enduring Obligation above n 23, 50.
War Pensions Act 1954, s 66B (repealed); repealed by War Pensions Amendment Act (No 2) 1970, s 10(1).
War Pensions Act 1954, s 66F (repealed); repealed by War Pensions Amendment Act (No 2) 1970, s 10(1).
War Pensions Act 1954, s 66E (repealed); repealed by War Pensions Amendment Act (No 2) 1970, s 10(1).
War Pensions Act 1954, ss 66I-66K (repealed); repealed by War Pensions Amendment Act (No 2) 1970,
s 10(1).
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1972

McCarthy Commission on Social Security – This Commission
observed that the original intention of war pensions legislation
had been to provide a limited payment to those who had been
injured during war service and their dependents. It contrasted
the compensatory disablement pension with the other pensions
to address economic needs, which in the Commission’s view
were identical in intent to general social security benefits.
It noted that in practice the administration of the economic needsbased pensions had shifted to the Department of Social Security.
The Commission considered that pensioners receiving war
pensions from overseas should not be advantaged relative to
other New Zealand veterans.

1973

The Social Security Appeal Authority was established. Appeals
relating to economic pensions, war veterans’ allowances and war
service pensions were referred to this body, rather than the War
Pensions Appeal Board.

		Annual indexation of pensions was introduced.
War Pensions Amendment Act 1973 – The Act limited
coverage of the War Pensions Act 1954 after 1 April 1974 to
only those members of the forces with war or emergency service.
This was because of the Accident Compensation Act 1973.76
A further amendment allowed the Appeal Board to consider
additional pension claims.

76
77
78
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1974

New Zealand Superannuation Act 1974 – This Act
introduced National Superannuation. Many veterans were
better off transferring to National Superannuation, rather than
remaining on the economic pension, war veterans’ allowance
or war service pension. Many veterans transferred to National
Superannuation, and the rate of new applications for war service
pensions decreased.77

1976

War Pensions Amendment Act 1976 – This Act limited the
application of the presumption of attributability to those with
service in a war or emergency only.78

1983

War Pensions Amendment Act 1983 – This Act allowed the
widows’ pension to be reinstated if it had been ceased upon a
widow’s remarriage and the new relationship had terminated
or irreconcilably broken down within five years of the date
of remarriage.

War Pensions Amendment Act 1973, s 2(1); War Pensions Act 1954, s 1A.
An Enduring Obligation above n 23, 72.
War Pensions Amendment Act 1976, s 2.
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1987

Ministerial Taskforce on Income Maintenance – This
Taskforce acknowledged the importance that ex-service personnel
attached to the identification of their income support payments
with their war service. It proposed that war pensioners in receipt
of an economic pension, war veterans’ allowance or war service
pension, who were aged 60 years and over, should be transferred
to “Veterans Superannuation” which would be paid at the same
rate and under the same conditions as National Superannuation.

1988

War Pensions Amendment Act 1988 – This Act abolished
War Pensions Boards and replaced them with War Pensions
Claims Panels, which were made up of a Department official
and a NZRSA representative.81 The role of the National Review
Officer was established as an intermediate level of review.82
The War Pensions Medical Trust Board was abolished and its
responsibilities transferred to the War Pensions Advisory Board.
The Advisory Board consisted of the Secretary for War Pensions,
the National President of the NZRSA and a medical member
appointed by the Minister.83

1990

Social Welfare (Transitional Provisions) Act 1990 –
This Act repealed the economic pension, war veterans’ allowance
and war service pension. It also repealed the provisions allowing
an economic pension to be granted to the wife of a veteran. 84
The veteran’s pension was introduced in this legislation.
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War Pensions Amendment Act 1986 – In response to veterans
with previously declined disablement pension claims being
encouraged to seek reconsideration by the War Pensions Board,
the Board had developed a practice of allowing reconsideration.
After a legal opinion stating that this was not in accordance with
the Act, the Act was amended to allow the War Pensions Board to
rehear a previously declined claim. An additional 10 per cent war
disablement pension was introduced for veterans over 60 years
with total disablement and in receipt of an additional pension
for severe disablement under section 23.79 A provision allowing
allowances and annuities to be paid to veterans who received a
decoration while in service was introduced.80
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1984	A practice began of endorsing a war pensioner’s National
Superannuation certificate with the words “war service”.

79
War Pensions Amendment Act 1986 (No 20), s 3.
80
War Pensions Amendment Act 1986 (No 20), s 2(1).
81
War Pensions Amendment Act 1988 (No 148), s 5(1).
82
War Pensions Amendment Act 1988 (No 148), s 7(1).
83
War Pensions Amendment Act 1988 (No 148), s 4.
84	Social Welfare (Transitional Provisions) Act 1990, s 15(4).
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1999

Veterans’ Affairs Act 1999 – This Act facilitated the transfer
of the administration of the War Pensions Act 1954 to the
New Zealand Defence Force, allowing for the creation of Veterans’
Affairs New Zealand as a semi autonomous unit for this purpose.
The Secretary for War Pensions became an appointment of the
Chief of Defence Force.85

2001

War Pensions Amendment Act 2001 – This Act amended
the War Pensions Act 1954 to make language regarding spouses
gender neutral and to allow de facto partners to qualify for
entitlements.86

2003

War Pensions Amendment Act 2003 – This Act transferred
the provisions in the Social Welfare (Transitional Provisions)
Act 1990 relating to the Veteran’s Pension to the War Pensions
Act 1954.87

1.8

This history needs to be borne in mind in considering the most appropriate
framework for veterans’ entitlements in the future.

85
86
87

Veterans’ Affairs Act 1999, s 8.
War Pensions Amendment Act 2001.
War Pensions Amendment Act 2003, s 8.
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New Zealand’s current war pensions system makes a large variety of pensions
and allowances available to veterans and their family members if they meet the
eligibility criteria. These are provided for in both the War Pensions Act 1954 and
War Pensions Regulations 1956. In this chapter, we outline the pensions and
allowances that are available to veterans and their family members, along with
the eligibility criteria, current rate, and current number of recipients.
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2.2

The War Disablement Pension is the core entitlement available under the war
pensions system. It is the basis from which entitlement to many of the other
benefits and allowances is derived. A former member of the forces who has a
physical or mental disability may apply for a War Disablement Pension in respect
of that disability. If it is accepted that the disability occurred during the person’s
service, or is attributable to or has been aggravated by the person’s service, a War
Disablement Pension is awarded.88 There is no limit to the number of disabilities
that may be accepted.

2.3

The pension for each disability is awarded as a percentage based on the level of
total body impairment caused by that disability. The pension is awarded in 5 per
cent increments, with a maximum of 100 per cent awarded for each disability.
The total pension awarded to a veteran is the combined total of the pension
percentages awarded for each of his or her disabilities.

2.4

The War Disablement Pension is paid to a veteran in fortnightly payments.
The amount of money veterans receive for their War Disablement Pension is
determined according to the percentage pension that he or she has been awarded.
However, the maximum amount of War Disablement Pension that can be paid
to each person is the level of pension for total disablement, also known as a
100 per cent War Disablement Pension.89 If the combined total of the pension
percentages that a veteran has been awarded for each disability is greater than

88
89

War Pensions Act 1954, s 19(1).
War Pensions Act 1954, s 20-22. The exception to the maximum pension payment level being 100
per cent is where an additional pension has been awarded under s 23. Where a veteran is awarded an
additional pension, the level of pension payment may be increased by up to an additional 60 per cent of
the maximum rate. This is discussed at 2.12.
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100 per cent, the amount of War Disablement Pension will be just 100 per
cent. The 100 per cent War Disablement Pension is currently paid at $182.02
per week.90
2.5

For example, Veteran A is a male who has been awarded a 15 per cent War
Disablement Pension for “Osteoarthritis Knees”, a 20 per cent pension for
“Lumbar Spine Spondylosis”, a 50 per cent pension for “Coronary Artery
Disease”, a 25 per cent pension for “Sensori Neural Hearing Loss” and a 10
per cent pension for “Tinnitus”. Veteran A’s total pension percentage is 120
per cent. He will receive the 100 per cent rate of War Disablement Pension of
$182.02 per week.

2.6

There are currently 14,975 veterans in receipt of the War Disablement Pension.91

Reviews of War Disablement Pensions
2.7

A recipient of a War Disablement Pension is entitled to request the review of
any accepted disability at any time on the basis that the level of disablement
caused by this disability has become worse. Upon review, the level of pension
awarded be increased and the veteran will accordingly be paid an increased
pension payment.92

2.8

For instance, Veteran A, considers that his “Lumbar Spine Spondylosis” has
become worse. He applies for a review and has his pension for “Lumbar Spine
Spondylosis” increased from 20 to 30 per cent because the level of whole
person disablement from this disability has increased. Veteran A’s total pension
percentage is now 130 per cent. However, he continues to be paid at the 100
per cent rate.

Permanent and temporary War Disablement Pensions
2.9

A pension awarded for a particular disability may be awarded as a permanent
pension or as a temporary pension, depending on the nature of the disability.93
Where it is considered that the disability may improve over time or with
treatment, the veteran may be awarded a temporary pension rather than a
permanent pension. If a veteran has a permanent disability but it is considered
that a portion of the level of disablement suffered by the veteran from that
disability is temporary, the veteran may be awarded a pension that is composed
of part permanent and part temporary pension. Temporary pensions are subject
to a review on the basis of a medical report after a period of time specified when
the decision to award the pension is made. At that time, the decision-maker may
determine to cease, increase, reduce or continue the temporary pension.94

2.10

Once a permanent pension has been awarded for a disability, the evidentiary
threshold for then having the level of the pension reduced is very high.
A permanent pension cannot be reduced unless:95

90
War Pensions Act 1954, 1st sch.
91	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
92
War Pensions Act 1954, s 26.
93
War Pensions Act 1954, s 24.
94
War Pensions Act 1954, ss 24 & 26.
95
War Pensions Act 1954, s 26
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It is conclusively established, beyond any possibility of doubt, that the disablement in
respect of which it was granted has in fact proved to be temporary, either to the full
extent thereof or in one or more of its essential characteristics.
2.11

In practice, it is extremely rare for a permanent pension to be reduced; such that
once a veteran has been awarded a certain level of pension, it is almost certain
that he or she will continue to be paid at least that level of pension for the rest
of his or her life.

Additional pension
2.12

An additional pension is available under the War Pensions Act to veterans with
severe disablement. The additional pension, also known as a “section 23 pension”,
is awarded to a veteran who has already been awarded a War Disablement Pension
at a percentage of 100 per cent or greater, if the veteran:96

2.14

A person who is receiving a 60 per cent additional pension currently receives an
additional $109.20 per week on top of the maximum War Disablement Pension.

2.15

Veterans who are aged 60 years or over and who have been awarded an
additional pension, receive an extra 10 per cent of the combined total of their 100
per cent War Disablement Pension and their additional pension.97 Consequently,
the maximum pension a veteran over the age of 60 years who is receiving a War
Disablement Pension and additional pension can receive is $320.34 per week.

2.16

By way of example, Veteran A, who has been awarded a 130 per cent War
Disablement Pension, has been assessed as having severe disablement, which
has impacted upon his quality of life. A 30 per cent additional pension has been
awarded. As Veteran A is 84 years old, he receives an additional 10 per cent of
the combined total of his 100 per cent War Disablement Pension and 30 per cent
additional pension. Consequently, Veteran A is paid a total of $260.27 per week.

2.17

1003 veterans currently receive an additional pension. 98
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The additional pension is awarded in 5 per cent increments up to a maximum
of 60 per cent. The percentage awarded is based on the impact of the veteran’s
accepted disabilities on his or her quality of life. Quality of life is assessed
holistically, taking into account a range of factors, such as mobility, social
interaction, family relationships and need for care from others.
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(a) Is suffering from total blindness;
(b) Is suffering from two or more serious disabilities; or
(c) Is totally disabled and is permanently bedridden or, if not permanently
bedridden, is so restricted in his or her activities and pursuits that he or she
is prevented from engaging in normal social and recreational activities.

96
War Pensions Act 1954, s 23.
97
War Pensions Act 1954, s 23(3).
98	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
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Treatment rate

Vet eran ’s
Pen s i on

2.18

If veterans are obliged to live away from home or be absent from work for the
purpose of undergoing any medical, surgical or curative treatment, their War
Disablement Pension may be increased to the maximum rate of 100 per cent for
that period.99 In practice, this provision is seldom used.

2.19

The Veteran’s Pension is another key tenet of the war pensions system.
This pension has evolved from the economic pensions first introduced in 1923.
It is based on a person’s need for income maintenance, rather than compensation
for specific disability. The Veteran’s Pension is paid to two categories of veteran:
veterans 65 years and older and veterans under 65 years.100

Veterans 65 years and older
2.20

For a veteran aged 65 years or older to receive a Veteran’s Pension, he or she
must:101
·· Meet the residency requirements for New Zealand Superannuation, which
require the person to be ordinarily resident in New Zealand, and have been
both resident and present in New Zealand for at least 10 years since attaining
the age of 20 and for at least 5 years since attaining the age of 50;102
·· Have had service in a war or declared emergency as declared by the Minister
responsible for the War Pensions Act;103 and
·· Have been awarded a War Disablement Pension of at least 70 per cent.

2.21

A spouse or partner of a veteran who is in receipt of the Veteran’s Pension, or
who would qualify to receive it if he or she were alive, is also entitled to receive
the Veteran’s Pension if the spouse or partner is 65 years or over.

2.22

The Veteran’s Pension for veterans aged 65 years and older is paid instead of
New Zealand Superannuation. The payments are the same. A single veteran
living on his or her own receives a weekly rate $347.77 before tax. A single
veteran sharing accommodation with others receives $320.11 per week before
tax. A veteran who is married, in a civil union or in a de facto relationship
receives $264.37 per week before tax.

2.23

As is the case with payment of New Zealand Superannuation, the Veteran’s
Pension for veterans 65 years and over is not income or asset tested. The same
rate of the Veteran’s Pension is paid universally to those who qualify under this
category, regardless of any other income that they receive.

2.24

There are currently 9969 Veteran’s Pension recipients who are 65 years
and over.104

99
War Pensions Act 1954, s 50.
100 War Pensions Act 1954, s 70.
101 War Pensions Act 1954, s 70.
102 New Zealand Superannuation and Retirement Income Act 2001, s 8.
103 War Pensions Act 1954, s 70A.
104	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
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Veterans under 65 years
2.25

Veterans under 65 years of age qualify for the Veteran’s Pension on a
fundamentally different basis to those over 65 years. A veteran younger than
65 years of age will qualify for a Veteran’s Pension if he or she:105

A person who qualifies for the Veteran’s Pension on this basis will receive
the Veteran’s Pension as an income support alternative to the Sickness or
Invalids’ Benefit.

2.27

The same rates of the Veteran’s Pension apply to recipients who are under 65
years as do for veterans over 65 years. However, a Veteran’s Pension awarded
under these criteria is subject to an income test. The payment of the Veteran’s
Pension is abated on the basis of any employment income earned by the veteran.
This means that once the veteran is able to resume some work, he or she can
continue to receive Veteran’s Pension payments. Income of up to and including
$80 per week does not affect Veteran’s Pension payments. Income of between
$80 and $180 per week reduces the rate of Veteran’s Pension by 30 cents for
every dollar earned. Income of over $180 per week reduces the Veteran’s Pension
by 70 cents for every dollar earned.107

2.28

There are currently 398 veterans under 65 years who are receiving the Veteran’s
Pension.108
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·· Has had service in a war or declared emergency;106 and
·· Is prevented from undertaking unemployment because of mental or physical
infirmity from any cause, whether service–related or not, and is likely
to be prevented from undertaking employment permanently or for a
substantial period.

Benefits of the Veteran’s Pension
There are three additional benefits to being on a Veteran’s Pension. These apply
to all Veteran’s Pension recipients, regardless of the basis on which they qualify.
These benefits are as follows:
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2.29

·· Automatic Community Services Card;
·· No reduction if the recipient is in long-term hospital care; and
·· Lump Sum Payment on Death.
Community Services Card
2.30

All recipients of the Veteran’s Pension are entitled to a Community Services
Card, regardless of their level of income. In order to receive a Community
Services Card, an ordinary New Zealander must have income of below a certain
threshold. For instance a couple without children can only receive a Community
Services Card if they have income of less than $35,420 per year.109

105 War Pensions Act 1954, s 70.
106 War Pensions Act 1954, s 70A.
107 War Pensions Act 1954, s 74D.
108	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
109 Health Entitlement Card Regulations 1993, reg 8.
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2.31

The Community Services Card can reduce the cost of:110
·· Prescription fees (a charge of $3 per prescription);
·· Fees for after hours doctor visits (a subsidy of $15 per adult);
·· Visits to a doctor who is not the person’s regular doctor (a subsidy of $15
per adult);
·· Glasses for children under eight years old;
·· Emergency dental care provided by hospitals and approved dental
contractors;
·· Travel and accommodation for treatment at a public hospital outside the
person’s area when he or she has been referred (at least 80 kilometres away
for adults and 25 kilometres away for children); and
·· Home help.

No reduction in rate if recipient is in long-term hospital care
2.32

Unlike New Zealand Superannuation, the rate of the Veteran’s Pension is
not reduced after a recipient has been in long-term public hospital care for
three months.

Lump Sum Payment on Death
2.33

When a recipient of the Veteran’s Pension who is a New Zealand resident at the
date of death dies, his or her surviving spouse, or civil union or de facto partner
is entitled to a Lump Sum Payment on Death.111 This payment is currently
$5,101.78. It is a taxable, one-off payment. It is only payable if the veteran is in
receipt of the Veteran’s Pension at the date of death.

2.34

When the spouse or civil union or de facto partner of a Veteran’s Pension
recipient dies, the veteran is entitled to a Lump Sum Payment on Death also.
This is paid at the lesser rate of $3,890.25 before tax.

2.35

A higher rate of Lump Sum Payment on Death continues to be available to
veterans who were in receipt of a war veterans’ allowance before 1 April 1990
when the war veterans’ allowance was replaced by the Veteran’s Pension.
The spouse or civil union or de facto partner of those who meet this criteria
receive $12,863.72 before tax.

Living Alone Payment

40

2.36

A single veteran who receives the Veteran’s Pension and who is living alone is
entitled to a Living Alone Payment. This mirrors the Living Alone Payment that
is available to New Zealand Superannuation recipients. The difference between
the rate of the Veteran’s Pension for a single person who is living alone and
the rate for a single person who is sharing accommodation is currently $43.98
per week.112

110
111
112

Ministry of Health www.moh.govt.nz (last accessed 10 June 2008).
War Pensions Act 1954, s 74A.
War Pensions Act 1954, s 74U.
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2.37

Where one partner is in permanent residential care, the other partner is entitled
to the Living Alone Payment also. 113

If veterans are entitled to receive the Veteran’s Pension, or would have been if
they were alive, their spouses, or civil union or de facto partners are entitled
to receive a Veteran’s Pension in their own right if they are 65 years or over.
However, if the spouse or partner does not qualify for the Veteran’s Pension in
his or her own right, the veteran may choose to “include” the spouse or partner
in the Veteran’s Pension payments and will receive an increased rate that takes
account of the two recipients. The current weekly couple rate of the Veteran’s
Pension is $502.84 before tax.114

2.39

Where a non-qualified spouse is included in a veteran’s rate of the Veteran’s
Pension, that person’s Veteran’s Pension is subject to income testing.
The Veteran’s Pension payments are abated, based on the couple’s combined
total income at a rate of 70 cents for every dollar earned over $80 per week.115

2.40

Currently 283 non-qualified spouses or partners are included in Veteran’s
Pension payments.116

2.41

The War Pensions Act provides a number of pensions, allowances and other
entitlements to members of a veteran’s family. Eligibility for these is usually
based on the relationship with the veteran and factors relating to the veteran’s
death or disablement. Like the War Disablement Pension, all of the entitlements
for veterans’ family members are tax free.
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Inclusion of non-qualified spouse or partner

Surviving Spouse/Partner Pension
The Surviving Spouse/Partner Pension is paid to the surviving spouse or surviving
civil union or de facto partner of a veteran in the following circumstances:117
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2.42

·· The veteran’s death occurred during service or is deemed to be attributable
to service;
·· The veteran was in receipt of a permanent War Disablement Pension of
70 per cent or more when he or she died; or
·· It is determined that had the veteran not died, he or she could have been
granted a permanent War Disablement Pension of 70 per cent or more.
2.43

The surviving spouse or partner is not entitled to the pension if the death of the
veteran occurred within one year of the marriage or entry into the relationship
and, at the date of marriage or entry into the relationship, there was not a
reasonable expectation of the veteran surviving for at least one year.118

2.44

The Surviving Spouse/Partner Pension is currently paid at $134.26 per week.119
Like the War Disablement Pension, it is tax-free.

113 War Pensions Act 1954, s 74BA.
114 War Pensions Act 1954, s 70 & 11th sch.
115 War Pensions Act 1954, s 70.
116	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
117 War Pensions Act 1954, s 48.
118 War Pensions Act 1954, s 34.
119 War Pensions Act 1954, s 32.
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2.45

Where a veteran is in receipt of a War Disablement Pension at the time of death,
the eligibility of any spouse or partner will be determined by a War Pensions
Claims Panel. However, in the case of a veteran who was not in receipt of a War
Disablement Pension at the time of death, the surviving spouse or partner must
apply in order for the attributability of the veteran’s death to be considered.
Whether one of the bases for eligibility for the pension is met is tested at the time
of application on the basis of medical evidence relating to the veteran’s cause of
death and health problems at the time of death. A surviving spouse or partner
can apply at any time after the veteran’s death. Some applications are made
many years after the veteran died, with a lapse of 50 years from the date of the
veteran’s death until the date of the application for the pension not unknown,
especially where the spouse or partner has only now been able to obtain medical
evidence to support the claim.

2.46

The Surviving Spouse/Partner Pension will be paid up until the recipient’s
death unless he or she remarries or enters a new relationship. The Surviving
Spouse/Partner Pension ceases upon remarriage or entry into a civil union or
commencement of a de facto relationship. However, it is possible for a Surviving
Spouse/Partner Pension to be reinstated. If the new marriage or relationship
terminates or irreconcilably breaks down within five years of its commencement,
the veteran’s spouse or partner will be entitled to resume receiving payments
of the pension.120

2.47

There are currently 5697 recipients of the Surviving Spouse/Partner
Pension.121

Surviving Spouse/Partner Pension Gratuities
2.48

When a recipient of the Surviving Spouse/Partner Pension remarries or enters
into a new relationship, the Secretary for War Pensions has the discretion to
continue the pension for up to two years or to pay this as a lump sum gratuity.122
This gratuity payment is always paid to Surviving Spouse/Partner Pension
recipients who remarry or enter a new relationship. The recipient is given the
choice between a lump sum or a continued payment for two years. The lump
sum gratuity is currently paid at $13,963.04. Eight gratuity payments were paid
in the year ending 30 June 2008.123

Parent’s Allowance
2.49

The Parent’s Allowance is an additional payment that recipients of the Surviving
Spouse/Partner Pension may be paid. Where the surviving spouse or partner has
at least one child of the deceased veteran dependent on him or her, the Parent’s
Allowance is payable. Under the Act, a child may include a step or adopted child.124

2.50

To qualify, the child or children must normally be under 16 years. However,
the Parent’s Allowance may be granted where the child is 16 years or over but
meets the criteria to receive Children’s Pension under section 43 of the Act.125

120 War Pensions Act 1954, ss 35-35A.
121	As at 30 June 2008. Figure obtained from Veterans’ Affairs New Zealand.
122 War Pensions Act 1954, s 35.
123	As at 30 June 2008. Figure obtained from Veterans’ Affairs New Zealand.
124 War Pensions Act 1954, s 2.
125 War Pensions Act 1954, s 32.
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Similarly, if a Parent’s Allowance is being paid in respect of a child who then
turns 16, the Parent’s Allowance may be continued if the Children’s Pension for
that child is also being continued although the child is 16 years or over.
2.51

The Parent’s Allowance is currently paid at $142.56 per week for the first or
only child with a further $22.70 per week for every additional child.

2.52

The Parent’s Allowance is currently paid to 13 surviving spouses or
partners.126

The Children’s Pension is paid in respect of an under 16 year old child of a
veteran where the veteran receives a 100 per cent War Disablement Pension or
where the veteran is deceased, on the same grounds as the Surviving Spouse/
Parner Pension is paid.127 The Children’s Pension is usually paid to the child’s
remaining parent or caregiver, and is currently paid at the rate of $8.41
per week.

2.54

The Children’s Pension may be continued once the child turns 16 up until he
or she is 23 years old if they are continuing in secondary or tertiary education.
The Children’s Pension may also be granted in respect of a child aged 16 or
over if they are continuing in secondary or tertiary education. The Children’s
Pension may be paid indefinitely in respect of a child who is physically or mentally disabled.128

2.55

Fourteen children of veterans are currently receiving the Children’s
Pension.129
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Children’s Pension

Orphan’s Pension
A separate rate of the Children’s Pension, known as the Orphan’s Pension,
is paid on behalf of a child of a veteran whose parents are both dead.130 This is
paid at a rate of $112.45 per week. This pension is not currently being paid to
any person.
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2.56

War Bursaries
2.57

A War Bursary may be granted in respect of children of veterans:131
·· Who receive a War Disablement Pension of 70 per cent or more; or
·· Who are deceased and in respect of whose death a Surviving Spouse/Partner
Pension or Children’s Pension has been granted.

126	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
127 War Pensions Act 1954, ss 19 & 36.
128 War Pensions Act 1954, s 43.
129	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
130 War Pensions Act 1954, s 40.
131 War Pensions Regulations 1956, reg 46.
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2.58

The Bursary is paid while the child is enrolled in secondary school, a technical
institute, a university, or teacher’s college. The following table sets out the rates
of War Bursary132
Type of Education

2.59

General Rate

RAte for Orphans

Secondary school

$398.92

$797.88

Full time tertiary students132

$473.38

$946.79

Part time tertiary students

$199.46

$199.46

Three children received war bursaries in the year ending 31 May 2008.133

Guardian’s Pension
2.60

Other
En titl ements

The person who has the control and care of a child of a veteran whose parents
are both dead may receive a Guardian’s Pension. The maximum rate of the
Guardian’s Pension shall not exceed the rate of the Surviving Spouse/Partner
Pension.134 There are no current recipients of this pension.

Attendant Allowance
2.61

An Attendant’s Allowance may be paid to a veteran in receipt of a 100 per cent
War Disablement Pension if the services of an attendant are determined by
the Secretary for War Pensions to be indispensible to the veteran.135 In special
circumstances, the Secretary may extend the eligibility for the Attendant
Allowance to a veteran who is in receipt of a War Disablement Pension of less
than 100 per cent.136

2.62

The maximum Attendant Allowance is currently $337.11 per week.

2.63

In practice, the Attendant Allowance is obtained through Veterans’ Affairs
New Zealand (Veterans’ Affairs) Case Management. A veteran needing
attendant care will be referred to Case Management by War Pension Services
or a War Pensions Claims Panel. Case managers will identify whether an eligible
person has a need for someone to assist with activities such as gardening, lawn
mowing, house work, meals and home help. The case managers must apply to
the Secretary for War Pensions to approve the service. If it is approved, the case
manager contracts with a service provider, chosen either by the veteran or the
case manager, to provide the service for a specified term. At the end of that term,
the need is reassessed by the case manager and if it is necessary that the services
continue, re-approval is sought and the contract extended.

2.64

The Attendant Allowance is not payable if it is a family member who will
perform the services.

132

“Tertiary students” must be students of “institutions” defined in section 159(1) of the Education Act 1989.
This definition includes college of education, polytechnic, university, specialist college and wanaga.
133	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
134 War Pensions Act 1954, s 51.
135 War Pensions Act 1954, s 29.
136 War Pensions Act 1954.
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2.65

The Attendant Allowance is also used if the veteran needs to enter a rest home.
Any New Zealander who meets residency criteria can receive a Residential
Care Subsidy from the Ministry of Social Development so long as he or she
meets income and asset test criteria. People who have income and assets above
a certain level are not able to receive the subsidy. However, if veterans with War
Disablement Pensions of 100 per cent or more do not meet the criteria for the
Residential Care Subsidy, their case managers may apply to the Secretary for
War Pensions for approval for the full Attendant Allowance to be paid to the
rest home. This will be approved if the need for rest home care is related to the
veteran’s accepted disabilities.

2.66

The Attendant Allowance is currently being paid in respect of 452 veterans.

Clothing Allowance
2.67

A Clothing Allowance is available as a top-up to the War Disablement Pension
for veterans with specific disabilities that mean special clothing or additional
cleaning may be needed. The Clothing Allowance is paid to veterans with the
following accepted disabilities at the rates specified:137
Loss in whole or in part of two limbs ($20.30 per week);
Loss in whole or in part of a leg ($19.59 per week);
Loss in whole or in part of an arm ($14.19 per week);
Suffering disablement that requires the use of any mechanical or other
appliance (other than an artificial arm or leg) ($14.19 per week); or
·· Suffering disablement that causes or may lead to soiling of clothing
($14.19 per week).
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··
··

Currently, 188 veterans receive a Clothing Allowance in addition to their War
Disablement Pension.138

2.69
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Decoration Allowance
If a veteran has been awarded one of the following service decorations and
has also been awarded a War Disablement pension, he or she may be paid an
allowance at the rate of $9.60 per week:139
··
··
··
··
··
··
··
··
··
··
··

The Conspicuous Gallantry Medal (Flying);
The Conspicuous Gallantry Medal (Navy);
The Distinguished Conduct Medal;
The Distinguished Flying Cross;
The Distinguished Flying Medal;
The Distinguished Service Cross;
The Distinguished Service Medal;
The Distinguished Service Order;
The Military Cross;
The Military Medal; or
The Victoria Cross.

137 War Pensions Act 1954, s 28.
138	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
139 War Pensions Act 1954, s 29A; War Pensions Regulations 1956, regs 39A-39B.
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2.70

A Decoration Allowance is currently paid to 164 War Disablement Pension
recipients.140

2.71

An annuity of $1,918.86 is payable to all Victoria Cross holders regardless of
whether or not a War Disablement Pension has been awarded. The Victoria
Cross annuity is not currently being paid to any person.141

Travel Allowances and Concessions
2.72

The legislation provides veterans with assistance with the costs of travel.
There are two entitlements relating to travel: the Travel Concession and the
Travel Allowance. The War Pensions Regulations provide for all veterans on a
permanent War Disablement Pension of 100 per cent or more to receive a Travel
Concession that entitles them to free New Zealand Railways Corporation travel
and Interisland ferry travel. Veterans with 50 per cent disablement or more
may be reimbursed at half the cost of the fare. Where veterans are travelling
on a route where the New Zealand Railways Corporation services have been
withdrawn, they may receive funding for the fare for travel on a privately-owned
transport service.142

2.73

Given changes to the ownership of transport services in New Zealand, this
provision is now interpreted as allowing reimbursement of the costs of travel on
Tranz Rail services, InterCity road passenger services and the Interisland ferry.
Where travel is outside of the region in which the veteran lives and the veteran
travels by private vehicle, he or she is reimbursed the equivalent surface fare.
For instance, if a veteran travels from Christchurch to Dunedin by private car, the
InterCity bus fare for travel between Christchurch to Dunedin will be paid.

2.74

Where the veteran is considered unfit to travel alone, an escort travelling with
the veteran will receive the same free travel.143

2.75

The Travel Allowance is a weekly add-on to the rate of War Disablement Pension
for those that are eligible. The Travel Allowance is paid at $22.02 per week and
is paid to a person who is in receipt of a permanent War Disablement Pension
of at least 100 per cent or who has been in receipt of a temporary pension of at
least 100 per cent for at least the last three years, and who:144
·· Is totally blind; or
·· Has an amputation for which a War Disablement Pension has been awarded; or
·· Is otherwise unfit to travel alone.

2.76

There are currently 455 veterans in receipt of the Travel Allowance.145

140	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
141 The Decoration Allowances and Victoria Cross Annuity payable under the War Pensions Act 1954
apply only to recipients of British military decorations. Recipients of decorations under
The New Zealand Gallantry Awards 1999, including the Victoria Cross for New Zealand, are not eligible
for the allowance under the War Pensions Act 1954. This issue is discussed further in Chapter 15.
142 War Pensions Regulations 1956, reg 43.
143 War Pensions Regulations 1956, reg 43.
144 War Pensions Regulations 1956, reg 44.
145	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
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Motor vehicle loan
2.77

A veteran who is in receipt of a War Disablement Pension of 85 per cent or
more may be granted financial assistance towards the cost of a motor vehicle
purchased for personal transport. The assistance is provided in the form of a
loan of a set amount and the reasonable costs of the adjustment of the vehicle to
enable the veteran to drive it.146 A loan of up to $16,367.98 is available to a
veteran who is in receipt of a War Disablement Pension for amputation of both
legs, or paraplegia, or equivalent loss of function of both legs. In other cases
where the veteran is in receipt of a War Disablement Pension in respect of a
permanent locomotive disability assessed at 85 per cent or more, a loan of up to
$7,366.08 may be granted.147

2.78

The loan is written off after five years. If the veteran dies or the vehicle is sold
prior to this, the Secretary may waive all or part of the loan.148

War Funeral Grant
2.79

A War Funeral Grant is a contribution towards a veteran’s funeral expenses.
The War Funeral Grant is paid in the following circumstances:149

Eligibility for the War Funeral Grant is determined after the War Pensions
Claims Panel has considered the attributability of the veteran’s death.

2.81

The legislation states that a reasonable amount is to be paid by way of a War
Funeral Grant. This amount is currently $2,152.03.

2.82

Approximately 540 War Funeral Grants were made in the year to 31 May 2008.
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(a) Where a veteran’s death is accepted as being attributable to service; or
(b) Where the veteran:
·· Has a surviving spouse or partner;
·· Was in receipt of a War Disablement Pension of 70 per cent or more or it
is deemed that had he or she not died a War Disablement Pension of 70
per cent or more could have been awarded; and
·· At the time of his or her death, was in receipt of:
·· An Invalid’s Benefit; or
·· Veteran’s Pension; or
·· New Zealand Superannuation and, after taking into account all of the
veteran’s income, he or she would still have qualified for an Invalid’s
Benefit.

Medical and surgical treatment for accepted disabilities
2.83

A key benefit of the War Disablement Pension is that recipients receive free
medical and surgical treatment for every accepted disability. A veteran in receipt
of a War Disablement Pension is entitled to medical and surgical treatment
for disabilities that occurred during, or are accepted as being attributable to or

146
147
148
149

War Pensions Regulations 1956, regs 55, 56 & 58.
War Pensions Regulations 1956, 8th sch.
War Pensions Regulations 1956, reg 60.
War Pensions Regulations 1956, reg 45.
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aggravated by, service or that are incidental to the disablement or service.150
The War Pensions Regulations provide that veterans or their medical
practitioners must apply to the Department to have the treatment or
surgery undertaken.151
2.84

In practice, medical practitioners and pharmacists bill the Government directly for
medical treatment for veterans who present a War Pensions treatment card that
lists their accepted disabilities. Veterans must apply through the Veterans’ Affairs
Case Management service for approval of private hospital surgery or long-term or
specialist treatment. Where a veteran cannot obtain surgery in the public health
system within six months, private hospital surgery will be funded.

2.85

In the 2006/2007 financial year, $17.3 million was spent on medical treatment
for accepted disabilities.152

Travel expenses when undergoing medical or surgical treatment
2.86

Veterans who have to travel to undergo medical or surgical treatment for an
accepted disability, or to be medically examined in connection with a claim
for a pension, are entitled to have their travel costs reimbursed. They may also
receive reimbursement for accommodation and meals, and receive compensation
for loss of earnings.153

Appliances and equipment
2.87

Veterans in receipt of a War Disablement Pension may apply for funding
for equipment and appliances that are for the benefit of their accepted disabilities.
The appliances, equipment and materials remain the property of the Crown.154
Examples of the type of appliances and equipment provided are set out in
regulation 38 of the War Pensions Regulations and include surgical boots, trusses,
wheel chairs, spinal carriages, elastic stockings and bandages, knee caps, splints,
spectacles, lenses, artificial eyes and hearing aids and necessary accessories.

2.88

Recipients of hearing aids receive a Hearing Aid Battery Allowance of 94 cents
for one hearing aid per week and $1.92 for two hearing aids per week.

Artificial limbs
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2.89

A veteran who has lost a limb or part of a limb may be supplied with an artificial
limb and a replacement. The regulation also provides for supply of a peg leg,
working arm, boots or shoes, gloves, wrench, stump sock and crutches.155

150
151
152
153
154
155

War Pensions Regulations 1956, reg 34.
War Pensions Regulations 1956, reg 35.
Ministry of Social Development Annual Report 2006/2007 (Wellington, 2007) 118.
War Pensions Regulations 1956, reg 40.
War Pensions Regulations 1956, regs 36 & 38.
War Pensions Regulations 1956, reg 37.
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Chapter 3
War pension
administration and
decision-making
3.1

The decision-making processes under the War Pensions Act 1954 and structure
of the entities involved in the provision of services to veterans also define the war
pensions scheme. These are briefly described in this chapter, with reform options
for the legislative decision-making processes discussed further in Chapter 20.
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Government
Position prior to 1 July 2008
Administration
3.2
There have been two primary entities involved in the provision of services to
veterans: Veterans’ Affairs New Zealand (Veterans’ Affairs), which was created
as a semi-autonomous body within the New Zealand Defence Force (NZDF), and
War Pensions Services, a specialist unit of the Ministry of Social Development
located in Hamilton.
Veterans’ Affairs is the Government’s principal adviser on veterans’ issues.
“Veterans Affairs” include: 156
(a) The administration of pensions and allowances under the War Pensions Act
1954;
(b) The supply of plaques and headstones for deceased ex-service persons and the
maintenance of services’ cemeteries;157
(c) The issue of medals for ex-service persons by the Defence Force; and
(d) Functions and duties related or incidental to any of the above matters.
3.4

In addition to carrying out the above roles, Veterans’ Affairs provides
administrative support for the War Pensions Advisory Board and War Pensions
Appeal Board, coordinates New Zealand’s participation in the commemoration of

156
157

Veterans’ Affairs Act 1999, s 2.
New Zealand ex-service personnel who have had war service (or service that is equivalent to war
service) may be buried in a Services Cemetery, see Burial and Cremation Act 1964, s 15. Veterans’
Affairs provides a standard ex-service memorial plaque or headstone at a subsidised rate for veterans
interred in either a public cemetery or Services Cemetery.
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significant anniversaries and administers a commemorations fund that provides
funding for veterans groups undertaking commemorative projects and veterans
attending official commemorations overseas.
3.5

The role of War Pension Services has included:158
··
··
··
··

Processing and paying War Disablement Pensions and related allowances;
Processing and paying Veteran’s Pensions and concessions;
Making payments under rehabilitation loan provisions;
Collecting, monitoring and evaluating War Disablement and Veteran’s
Pensions data;
·· Ensuring veterans receive their full and correct entitlements; and
·· Providing accurate and timely reporting of expenditure, and the forecasting of
such expenditure, and the reporting of trends and risks to Crown expenditure.
New structure
3.6

From late 2006 to early 2008, two reviews into the provision of services to
veterans were carried out. These concluded that there were major deficiencies
in the current arrangements. Two significant problems with the administration
of war pensions were identified:159
·· Veterans’ access to services was not managed by a single agency; and
·· No single agency was responsible for the end to end delivery of pensions.

3.7

As a result, in April 2008, Cabinet determined to place full responsibility for
War Disablement Pensions and associated pensions and allowances under the
War Pensions Act with Veterans’ Affairs, and to make Veterans’ Affairs case
managers responsible for facilitating access to services for veterans who are in
receipt of War Disablement Pensions, including New Zealand Superannuation
and other social assistance.

3.8

The responsibility for Veteran’s Pensions is to remain with the Ministry for
Social Development. Cabinet also revoked the semi autonomous body status
of Veterans’ Affairs and provided that Veterans’ Affairs would become an
operational unit of the NZDF, with the Chief of Defence Force having full
accountability and responsibility.160 The decision is to be implemented from
1 July 2008.

Expenditure
3.9

Up until the 2008/2009 financial year, Vote Veterans’ Affairs has been split
into Vote Veterans’ Affairs – Defence Force and Vote Veterans’ Affairs – Social
Development. Vote Veterans’ Affairs – Defence Force has been administered by
Veterans’ Affairs, while Vote Veterans’ Affairs – Social Development has been
administered by the Ministry for Social Development.161

158 Ministry of Social Development Annual Report 2006/2007 (Wellington, 2007) 74.
159 Cabinet Paper “Review of Services to Veterans” (4 April 2008) POL (08) 76.
160	Ibid.
161 Veterans’ Affairs New Zealand VOTE Veterans’ Affairs 2007/2008 (Wellington, 2007) 4.
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The 2006/07 actual expenses for Vote Veterans’ Affairs – Defence Force were
$6.427 million. 162 Of this, $2.813 million was spent on the policy and
administration function of Veterans’ Affairs, $2.224 million on services to
veterans within Veterans’ Affairs, $0.725 million to purchase services for the
development and maintenance of Services Cemeteries and $0.665 million to
purchase contracts for the treatment, rehabilitation and services to veterans
through Case Management.163

3.11

The 2006/2007 expenditure in Vote Veterans’ Affairs – Social Development
was $3.683 million for the purchase of processing and payment of pensions and
allowances from the Ministry of Social Development and $282.882 million for
the payment of pensions and allowances.164

The Secretary for War Pensions is charged with the administration of the Act.165
This appointment is made by the Chief of Defence Force in exercising the power
to appoint civil staff under the Defence Act 1990.166

3.13

The Secretary for War Pensions has wide-ranging powers, functions and
discretions under the War Pensions Act. The Secretary may choose to delegate
these powers, functions and discretions to any official or employee of the NZDF,
with the exception that some may only be delegated to other specified decisionmakers under the Act – the National Review Officer and the War Pensions
Claims Panels.167 From 1999, the Secretary has had the power to delegate to a
chief executive of any department of the Public Service (as listed in Schedule
1 of the State Sector Act 1988).168

3.14

While the Secretary for War Pensions carries the responsibility for considering
and awarding pensions and entitlements under the Act, in practice these roles
are fulfilled by the War Pensions Claims Panels and, to some extent, the National
Review Officer.
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162

New Zealand Defence Force Report of the New Zealand Defence Force for the year ended 30 June 2007
(Wellington, 2007) 159-60. An additional $1.450 million was expended in the 2006/2007 financial year
on Ex Gratia Payments Associated with Vietnam Veterans.
163	Ibid, 138 & 142-4.
164 Ministry of Social Development above n 158, 101 & 115.
165 War Pensions Act 1954, s 4(2).
166 War Pensions Act 1954, s 4(1); Defence Act 1990, s 61A.
167 War Pensions Act 1954, s4A and 15A. Section 4A provides for the delegation of any of the Secretary’s
powers, functions and discretions under the War Pensions Act 1954 other than—
(a) The powers, functions, and discretions conferred on the Secretary by sections 14(2) to (5), 16(4), 19, 21 to 27, 34,
35, 35A, 48, … and 85 of this Act; and
(b) The power of delegation conferred by this subsection.

168

The exempt sections relate to the powers to consider claims, award pensions and reconsider claims, and
may only be delegated to the National Review Officer or War Pension Claims Panels under section 15A.
War Pensions Act 1954, 4A(1A); Veterans’ Affairs Act 1999, s 8.
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Deputy Secretary for War Pensions
3.15

Although the War Pensions Act allows the appointment of a Deputy Secretary
for War Pensions, this role has never been filled. We understand that as a part
of the restructure of Veterans’ Affairs, a Deputy Secretary for War Pensions
will be appointed.

The claims process
3.16

The following diagram illustrates the essential steps in the processing of war
pensions claims.169

Application made
by Veteran

Veteran sent for a specialist
medical assessment

Application is
sent to War Pensions
Claims Panel

The veteran applies for War
Disablement Pension, or makes
application to have the current level
of War Disablement Pension reviewed.

This is paid for under the auspices of
War Pensions medical care.

Section 15(2) of the War Pensions
Act 1954 defines the composition
of the claims panel. There are 21
Claims Panels. Each panel is made up
of a representative of the RSA and a
representative of Veterans’ Affairs
New Zealand. Each panel considers
claims from a defined region.

Decline Claim
Right of review
within 6 months

Grant War
Pension

Review by the National
Review Officer

Decline Claim
Right of review
within 6 months

War Pensions
Appeal Board

Section 15C of the War Pensions Act
1954 allows the Secretary for War
Pensions to appoint a National Review
Officer to review claims panel decisions
on the request of the veteran.
The National Review Officer also
considers claims that have previously
been denied, where new medical
evidence is available, to see if they
should be reopened. Once reopened,
these are treated as new claims

Section 8 of the War Pensions Act
1954 defines the composition of
the War Pensions Appeal Board.
The Board is appointed by the
Minister of Veterans’ Affairs.

Decline Claim
The Secretary for War Pensions also
undertakes reviews of retrospective
War Pension issues

Judicial Review

169	Provided by Veterans’ Affairs New Zealand.
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War Pensions Claims
3.17

The Secretary is obligated under the War Pensions Act to maintain a “sufficient”
number of War Pensions Claims Panels. The Panels must consist of:170
(a) A person who—
(i) Is an official or employee of the Department and is appointed from time to time
by the Secretary; or
(ii) Is an official or employee of a department of the public service listed in Schedule
1 of the State Sector Act 1988 and is appointed from time to time by the chief
executive of that department after consultation with the Secretary; and

3.19

The Claims Panels have been delegated the authority to consider and determine
claims for War Disablement Pensions. In making a decision on a claim, the
panellists determine whether a War Disablement Pension can be awarded and,
if so, at what percentage. Claims Panels have the power to require a claimant
to undergo a medical examination. Their decisions must be unanimous.
If a decision cannot be reached, the claim is forwarded with a written report
from each panellist, to the National Review Officer to consider.171

3.20

Applications for War Disablement Pensions are currently received and managed
by War Pension Services. Once an application has been received and the
applicant’s service file has been obtained, War Pension Services arranges for a
panellist to view the application and file to consider whether a specialist medical
report is required in order to assess the claim. In the vast majority of claims a
specialist’s report is sought. War Pension Services staff then arrange for the
veteran to visit an appropriate specialist to assess each of his or her claimed
conditions. The specialist is required to submit a report detailing the factors
that have contributed to the claimant’s condition and giving a recommendation
as to the level of impairment. Once this report has been received, War Pension
Services staff place the file in the queue to be considered by the next meeting of a
Claims Panel. The Panel in a specific district may consider claims from veterans
from any district of New Zealand. The claims considered by a Panel at a sitting
are simply the next claims waiting in the queue to be considered.

3.21

When making a decision on a War Disablement Pension claim, the Panels do not
have to follow the opinion of the medical specialist provided in the assessment
report. If there are other factors that indicate the specialist’s views may not be
correct, the Claims Panels are entitled to determine the claim as they see fit.

170
171

War Pensions Act 1954, s 15.
War Pensions Act 1954, s 15B.
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In name, there are currently 21 district War Pensions Claims Panels. However,
in reality, while there are 21 Royal New Zealand Returned and Services’
Association (RNZRSA) nominated panellists, there are just three registered
nurses who are employees of Veterans’ Affairs who service the 21 Panels.
In order for a Panel to sit, a Veterans’ Affairs panellist must travel to a district
to meet with the RNZRSA panellist.
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(b) A person appointed from time to time by the Secretary on the nomination of the
National Executive Committee of the New Zealand Returned Services’ Association
(Incorporated).

53

CHAPTER 3: War pension administration and decision-making

However, it is uncommon for the Claims Panels to depart from the specialist’s
opinion regarding the attributability of the disability and the level of disablement
arising from it.
3.22

Veterans’ Affairs is in the process of introducing new application forms for the
War Disablement Pension that encourage the veteran to submit more medical
information at the time of application. At present, the application requires a
GP to verify veterans they have the disabilities applied for. The new forms will
ask the GP for information on the causes of and degree of disablement from
each claimed disability, and for any existing specialist reports on the claimed
disabilities to be attached. It is hoped that this measure will speed up the claims
process. The new forms will be rolled out in conjunction with training for
RNZRSA Welfare Officers on their use.

3.23

The War Pensions Claims Panels considered 12,057 applications for new
disabilities and 1838 applications for review of accepted disabilities in the
2006/2007 financial year, with an average of 3.42 disabilities claimed per
application form.172

National Review Officer
3.24

The Secretary may appoint a National Review Officer.173 The National Review
Officer is an employee of Veterans’ Affairs and is based in Wellington.

3.25

The National Review Officer has two roles. First, if a claimant is dissatisfied
with a Claims Panel’s decision, the claimant may, within six months of being
notified of the decision, apply to the National Review Officer for the decision to
be reviewed. The National Review Officer has the power to:174
(a) Confirm the decision; or
(b) Amend or reverse the decision; or
(c) Make such other decision as is appropriate to the circumstances of the case.
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3.26

The second role of the National Review Officer is to consider requests for
the reconsideration of previously declined claims. Where a claimant requests
the reconsideration of a disability, the National Review Officer must consider
whether because of new evidence or any other reason in the interests of justice,
a fresh application should be accepted.175

3.27

In the 2006/2007 financial year, the National Review Officer considered 405
requests for review and 389 requests for reconsideration. The National Review
Officer overturned 56 per cent of the claims panel decisions reviewed, and
allowed reconsideration in 55 per cent of claims.176

172
173
174
175
176

Figure obtained from Veterans’ Affairs New Zealand.
War Pensions Act 1954, s 15C.
War Pensions Act 1954, s 15D.
War Pensions Act 1954, ss 15E, 14(5) and 16(4).
Figure obtained from Veterans’ Affairs New Zealand.
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War Pensions Appeal Board
3.28

The War Pensions Act establishes such War Pensions Appeal Boards as the
Minister for Veterans’ Affairs thinks fit.177 There is currently a single War
Pensions Appeal Board.

3.29

The War Pensions Appeal Board is the final stage of appeal available under
the War Pensions Act 1954. It is a tribunal with members independent of the
decision-making process at the prior stages of a war pension claim. A claimant
for a pension may appeal a decision to the War Pensions Appeal Board if he or
she is dissatisfied with the decision. There is no further right of appeal, but a
claimant could apply to the High Court for judicial review of a decision of the
Appeal Board.

3.30

In the 2006/2007 financial year, 55 appeals were lodged with the Board, 96
appeals were heard and 47 decisions were issued.178

3.32

The Minister appoints a Chairperson of the Board and may appoint deputies of
any member of the Board who will act in their absence.180

3.33

Where a member is to be appointed on the basis of an RNZRSA nomination, the
RNZRSA is to submit two or three nominations to the Minister and the Minister
will appoint one of the persons nominated.181

3.34

The members of the Board hold office for up to three years, at which time they
must be reappointed if they are to continue.182
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The Board is to have not more than four members who shall be appointed by
the Minister. Two members of the Board are to be medical practitioners. One of
these medical practitioner members is to be appointed as a representative of the
members of the forces on the nomination of the RNZRSA.179
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Membership

Quorum
3.35

All members of the Board must be present at the hearing of any appeal except at
the hearing of an appeal relating to a claim for the additional pension, in which
case the Chairperson, one of the medical practitioner members and one member
who is a representative of the members of the forces constitute a quorum.183
The Act provides that the decision of the majority of members present at a
sitting of the Board shall be the decision of the Board. If the members are equally
divided in opinion, the decision of the Chairperson shall be the decision of

the Board.184

177
178
179
180
181
182
183
184

War Pensions Act 1954, s 8.
Figure obtained from Veterans’ Affairs New Zealand.
War Pensions Act 1954, s 8(3).
War Pensions Act 1954, ss 9-10.
War Pensions Act 1954, s 11.
War Pensions Act 1954, s 8(2).
War Pensions Act 1954, s 8(5)-(6).
War Pensions Act 1954, s 8(8).
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Jurisdiction
3.36

The Board is deemed to be a Commission under the Commissions of Inquiry
Act 1908.185

3.37

The War Pensions Act provides that after a decision of the Secretary for
War Pensions or the National Review Officer, a claimant has six months in
which to appeal in writing against the decision to the Board. There are three
bases on which a claimant may appeal against a decision:186
(a) The rejection of a claim for a pension on the ground that the disablement or
death was not attributable to service or had not been aggravated by
service;
(b) The assessment of the level of a pension in so far as the assessment is based
on medical grounds; or
(c) The assessment of any additional pension for severe disablement under
section 23 of the Act.

3.38

The Act requires that the Secretary for War Pensions submits the appeal to the
Board if it meets one of the grounds described above. The Board may confirm
the decision, grant or decline a pension, or increase or reduced a pension, or
terminate a pension.187

Procedure
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3.39

The War Pension Regulations provide that appeals are to be made using an
appropriate form provided by the Secretary and may be lodged by delivering
or posting them to the Department.188 When appealing, the appellant may
provide medical certificates and other written evidence to support the case.
The Secretary for War Pensions must also submit all relevant departmental records to
the Board.

3.40

The appellant must be given not less than 14 days’ notice in writing of the details
of the hearing of the appeal.189

3.41

If the Board receives any material evidence that has not been submitted to the
Secretary or National Review Officer, the Secretary may submit the matter back
to the previous decision-maker for further consideration. If the Secretary or
National Review Officer again determines against the appellant the appeal will
proceed.190 It is unknown for this provision to be used.

3.42

The Secretary or National Review Officer is entitled to have representation at
a hearing. However this rarely occurs in practice. The appellant is entitled to
appear in person and may be represented by counsel or any other person.191
In practice, the majority of appellants have a RNZRSA Senior Pensions and
Welfare Officer as advocate at the appeal hearings. Many do choose to appear
in person also.

185
186
187
188
189
190
191

War Pensions Act 1954, s 13.
War Pensions Act 1954, s 16(a).
War Pensions Act 1954, s 16(b).
War Pensions Regulations 1956, reg 26.
War Pensions Regulations 1956, reg 28.
War Pensions Regulations 1956, reg 29.
War Pensions Regulations 1956, reg 30.
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3.43

The Board is required to produce a decision in writing that is signed by
all members of the Board. The Regulations direct that, if practicable, the
decision shall be communicated to the appellant on completion of the hearing.192
The practice of the current Board is to send decisions to the appellants after
the hearing.

Social Security Appeal Authority
3.44

Decisions made under Part 6 of the War Pensions Act, which contains all of
the provisions relating to the Veteran’s Pension, may only be appealed to the
Social Security Appeal Authority.193 The Social Security Appeal Authority is an
independent judicial tribunal that primarily hears matters relating to entitlements
under the Social Security Act 1964.

192
193

War Pensions Regulations 1956, reg 32.
War Pensions Act 1954, s 68.
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Chapter 4
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In t roduction

Acc ident
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4.1

At the time of the enactment of the War Pensions Act 1954 and its predecessors,
there was very little other Government support available to veterans.
This context shaped the types of assistance and entitlements that were created and
continued in the War Pensions Act.

4.2

However, the welfare landscape in New Zealand has completely changed over
the last 50 to 80 years. Universal benefits, applying to all New Zealanders who
met certain criteria, have been created. Further, accident compensation and state
funded superannuation have become integral as a financial safety net for all
New Zealanders.

4.3

Veterans and their family members often have access to these schemes in addition
to their entitlements under the War Pensions Act. It would be artificial to examine
the appropriateness and effectiveness of entitlements under the War Pensions
Act without looking at the wider context of assistance available to veterans from
the Government.

4.4

This chapter outlines various other important forms of assistance that veterans
may be able to access, including the Accident Compensation scheme, social security
assistance, New Zealand Defence Force (NZDF) occupational entitlements, and
Working for Families.

4.5

The Accident Compensation Corporation (ACC) administers New Zealand’s
accident compensation scheme. The “ACC scheme” refers to the overall system
of coverage, benefits and services for injured people in New Zealand. 194
The scheme provides personal injury cover for all New Zealand citizens, residents
and temporary visitors to New Zealand. In return for this cover, New Zealanders
no longer have the right to sue for personal injury, other than for exemplary
damages.195 The ACC scheme has been in place in some form since 1 April 1974.

194	PriceWaterhouseCoopers Accident Compensation Corporation New Zealand: Scheme Review ( Sydney,
2008), ii.
195	ACC www.acc.co.nz (Last accessed 26 May 2008); Injury Prevention, Rehabilitation, and Compensation
Act 2001, s 3.
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4.6

The current ACC legislation, the Injury Prevention, Rehabilitation, and
Compensation Act 2001 provides for the following key goals:196
··
··
··
··

Injury prevention;
Complete and timely rehabilitation;
Fair compensation; and
Code of ACC Claimant’s Rights.

History
A Royal Commission was established in 1967 as a result of complaints about the
inadequacy of workers’ compensation benefits. The Commission produced the
Woodhouse Report, named for its chairman Sir Owen Woodhouse. The Report
recommended a new approach to compensation for personal injury that would
cover all motor vehicle injuries and all injuries to earners, whether occurring at
work or not. The scheme was to be funded by levies on owners of motor vehicles
and drivers and on employers. The Woodhouse Report put forward a general
set of principles for accident compensation systems, which have come to be known
as the “Woodhouse Principles”. The principles, in their original wording, are
as follows:197
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Community responsibility – in the national interest – and as a matter of national
obligation, the community must protect all citizens (including the self employed) and
the housewives who sustain them from the burden of sudden individual losses when
their ability to contribute to the general welfare by their work has been interrupted
by physical incapacity.

part 3:
Analysis and
Reform

Comprehensive entitlement – all injured persons should receive compensation from
any community financed scheme on the same uniform method of assessment,
regardless of causes which gave rise to their injuries.
Complete rehabilitation – the scheme must be deliberately organised to urge
forward the physical and vocational recovery of these citizens, while at the same time
providing a real measure of money compensation for their losses.
Real compensation – real compensation demands for the whole period of incapacity
the provision of income-related benefits for lost income and recognition of the plain
fact that any permanent bodily impairment is a loss in itself regardless of its effect on
earning capacity.
Administrative efficiency – the achievement of the system will be eroded to the
extent that its benefits are delayed, or are inconsistently assessed, or the system itself
is administered by methods that are economically wasteful.
4.8

As a result of the Woodhouse Report, the ACC scheme was introduced on
1 April 1974.

196	Ibid.
197 New Zealand Royal Commission of Inquiry into Compensation for Personal Injury Compensation
for Personal Injury in New Zealand: Report of the Royal Commission of Inquiry (Government Printer,
Wellington, 1967) 40-41.
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4.9

Changes have been made to the ACC scheme over the course of its history. In 1982
there was a move towards partial rather than full funding.198 In 1992, employees
became responsible for non-work injury cover rather than employers and lump
sum entitlements were replaced by a periodic payment.199 Amendments in 1996
brought about assessment of the periodic payments using the American Medical
Association Guides to the Evaluation of Permanent Impairment, the introduction of a
procedure for assessing work capacity, the purchasing of health and rehabilitation
services by ACC and the accredited employers programme.200 The scheme changed
in 1998 to allow private insurers to provide work-related accident insurance
opening the competitive market for workplace injuries and returned to a fullyfunded scheme from 1 July 1999.201 However, from 1 July 2000 ACC was again
the provider of accident insurance for all work and non-work injuries for all New
Zealanders.202 The current legislation had effect from 1 April 2002 and provided
a greater focus on injury prevention and rehabilitation, and reintroduced lump
sum entitlements for permanent impairment.203

How ACC operates
4.10

Everyone in New Zealand is covered by ACC for injuries wherever and however
they occur, and regardless of fault. New Zealanders travelling overseas on short
trips and people visiting or living in New Zealand are covered. Families who have
lost a family member through death from an injury are also covered.204

4.11

ACC covers injuries that are caused by accidents or conditions arising from work,
medical treatment or sexual assault or abuse. ACC does not cover illness, stress,
hurt feelings, loss of enjoyment, or other emotional effects of an injury unless
they are the result of a physical injury or sexual abuse, injuries related mainly to
normal aging or hernias from coughing or sneezing.205

ACC entitlements
4.12

ACC provides a range of entitlements to those whose injuries are covered,
including assistance with treatment, transport, home help, aids and appliances,
and finances. The following table sets out the key benefits available under ACC:

198	Accident Compensation Act 1982.
199	Accident Rehabilitation and Compensation Insurance Act 1992.
200	Accident Rehabilitation and Compensation Insurance Amendment Act 1996.
201	Accident Insurance Act 1998.
202	Accident Insurance Amendment Act 2000.
203	Injury Prevention, Rehabilitation, and Compensation Act 2001; ACC www.acc.co.nz (last accessed 26
May 2008).
204	ACC above n 195.
205	Ibid.
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Treatment Benefits
Treatment costs

Contribution to GP/specialist and other medical treatment, such
as physiotherapy and prescriptions. Fully paid ambulance services
and emergency care at a public hospital. Contribution to nonurgent surgery.

Travel and transport

Contribution to travel to assessments, treatment or rehabilitation.

Accommodation costs

Contribution to accommodation costs if there is no suitable
transport to treatment or rehabilitation.

Rehabilitation Benefits
Home help

Contribution to the cost of looking after the claimant, their
children or their home after the injury.

Training for
independence

A structure training or coaching programme to help the claimant
regain independence in daily life. Usually delivered by a qualified
therapist, focusing on things such as:
Basic activities of daily living

Aids and appliances

Crutches, hearing aids and shower stools, etc.

Artificial limbs

Provision of artificial limb(s) if, as the result of the injury, this is
necessary to assist with daily living.

Return to work

Assistance to obtain alternative employment, if you can no longer
work in your pre-injury occupation because of the injuries that
have been suffered.

Home alterations

Contributions to the cost of modifications, for example, ramps,
hand rails, etc.
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How to use and maintain any aids or appliances that you need to use.

Financial Benfits
Up to 80% of average taxable weekly income before the injury.
The maximum paid is $82,337 per year. The claimant or employer
needs to cover the first week. Weekly compensation starts seven
days after the injury, and reduces as the claimant returns to work.
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Weekly compensation

Permanent Injury Benefits
Permanent impairment

A tax free one-off payment for permanent impairment. The
amount received depends on the level of permanent impairment.

Death By Injury Benefits For the Family
Funeral grant

Up to $5,101 to cover burial, cremation and related ceremonies.
Payment can be made to the estate, or to the funeral director.

Survivors’ grants

One-off payments to the claimant’s partner, children and
other dependants should the claimant die as a result of injury.
The partner receives $5,469, each child under 18 receives $2,734
and other dependants receive $2,734.

Weekly compensation

Up to 80% of the claimant’s average taxable weekly income
before injury. This weekly compensation will be shared between
the partner, children or dependants. The partner can receive up to
60% and children and dependants can receive up to 20% of the
weekly compensation each. Compensation starts from the date of
death and continues for five years or until the dependent children
reach 18 (or 21 years if in full-time study).

for the claimant’s family

Towards a new veterans’ entitlements scheme: A discussion paper on a review of the War Pensions Act 1954

61

CHAPTER 4: Other assistance available to veterans

Death By Injury Benefits For the Family
Childcare payments

If the surviving partner needs help with caring for a child or
children, they can receive payments depending on the number
of children being cared for:
One child payments are $116.30 per week
Two children is $69.78 per child per week
Three or more children is $162.82 in total per week, divided evenly.
Payments start from the date of death and end after five years
or when the child turns 14, whichever occurs first. This can be
extended if the child has a disability.

ACC Cover for Injuries December 2007.

ACC for currently serving New Zealand Defence Force personnel

Soc ial
Security

4.13

ACC provides employers with the opportunity to become an Accredited Employer
through the ACC Partnership Programme.206 The NZDF has been an Accredited
Employer as of 1 July 2000. This allows the NZDF to manage all work-related
injuries for its employees on behalf of ACC. Non-work accidents continue to be
administered by ACC.207

4.14

The NZDF has an Accredited Employer Programme Unit located in its Personnel
Branch. The role of this unit is to take responsibility for all of the duties required
of ACC for the administration of work related accident claims. This includes
deciding whether an injury has cover, providing entitlements to claimants and
paying treatment providers. ACC monitors and audits NZDF to ensure it meets
ACC’s requirements for an Accredited Employer.208

4.15

The NZDF is required to provide no less than would be provided by ACC in the
event of work-place injury. The ACC entitlements available through the NZDF
continue to be available if employees are posted or deployed overseas. For service
personnel, treatment services are managed through the Defence Medical Services.
Defence Medical Services are responsible for the development of appropriate
rehabilitation plans for service members.209

History
4.16

From the late 19th century, the New Zealand Government has legislated to provide
for the welfare needs of the vulnerable in society although such assistance was
initially quite restricted. The Social Security Act 1938 dramatically extended
the welfare state so that many additional groups, such as the unemployed, could
qualify for assistance when in need. 210 Universal superannuation was also
introduced in 1938 in the form of a superannuation benefit and means tested age
benefit. In 1977 this became National Superannuation.211

206	Injury Prevention, Rehabilitation, Compensation Act 2001, ss 181-189.
207 New Zealand Defence Force www.nzdf.mil.nz (last accessed 27 May 2008).
208	Injury Prevention, Rehabilitation, Compensation Act 2001, s 188.
209 New Zealand Defence Force above n 207.
210 Te Ara: The Encyclopedia of New Zealand www.teara.govt.nz (last accessed 6 May 2008).
211	Social Security Amendment Act 1976, s 4(1).
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4.17

The Ministry for Social Development (MSD) administers social security assistance
in New Zealand. MSD is responsible for a number of forms of assistance available
to the general population that may equally be available to veterans. Most of the
benefits and allowances available have residency or citizenship requirements.
The benefits are taxable, but we have stated the net rates in this chapter.

4.18

A key factor in relation to veterans or veterans’ family members who qualify
for social security entitlements as well as entitlements under the War Pensions
Act is that War Disablement Pensions, Surviving Spouse Pensions, Children’s
Pensions and allowances under the War Pensions Act do not count as income
for the purposes of income testing for any of the social security entitlements.
Consequently, veterans and their family members may receive more disposable
income per week than other New Zealanders who meet the criteria for social
security entitlements.

4.19

The following table sets out the rates and income testing regimes of the main social
security benefits:212
Entitlement

rate (Net per fortnight)

Income testing

New Zealand
Superannuation

Single, living alone – $571.74

No

part 1:
Current New
Zealand Scheme

Entitlements

Single, sharing accommodation
– $527.76
Married/partnered – $439.80
Single – $368.34
Married/partnered – $306.92

Up to $80 per week – no effect
on benefit

part 2:
International
Context

Unemployment
Benefit

Above $80 per week – reduces
benefit by 70c per $1
Single – $460.38
Married/partnered – $383.66

Up to $80 per week – no effect
on benefit
part 3:
Analysis and
Reform

Invalid’s Benefit

Between $80 & $180 – reduces
benefit by 30c per $1
Above $180 per week – reduces
benefit by 70c per $1
No income testing applies if
totally blind.
Sickness Benefit

As for Unemployment Benefit

As for Unemployment Benefit

Widow’s Benefit

Living alone – $383.66

As for Invalid’s Benefit

Sole parent – $527.56
Domestic
Purposes Benefit

As for Widow’s Benefit; and

As for Invalid’s Benefit

Single caregiver – $460.38
Sole parent caregiver – $604.80
Partnered caregiver – $383.66

212

Work and Income www.workandincome.govt.nz (last accessed 27 May 2008).
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New Zealand Superannuation
4.20

New Zealanders who are 65 years and over and who have lived in New Zealand
for at least 10 years since turning 20, and five years since turning 50, are generally
eligible for New Zealand Superannuation. New Zealand Superannuation is
generally not income tested, although a recipient with a spouse or partner not
qualified to receive New Zealand Superannuation may elect for them both to receive
an income-tested ‘non qualified partner’ rate.213 Veterans receive New Zealand
Superannuation if they are 65 or over, and do not receive a War Disablement
Pension of 70 per cent or more (thereby qualifying for the Veteran’s Pension in
lieu of New Zealand Superannuation).

Unemployment Benefit
4.21

The Unemployment Benefit is available for persons 18 years or older, or for those
16-17 years who are married, in a civil union or de facto relationship and have one
dependent child or more, and who are not working, but are looking for a full-time
job. Those receiving the Unemployment Benefit receive assistance from Work and
Income in obtaining work. The services provided may be aimed at getting ready
for work, gaining work experience and work skills including by providing training
opportunities, finding work or starting a business.214 Veterans could receive an
Unemployment Benefit if they are not working and the reason for not working was
not related to a medical condition. Veterans who are prevented from working for a
substantial period because of a physical or mental injury are likely to qualify for the
Veteran’s Pension for under 65 year olds instead of an Unemployment Benefit.

Invalid’s Benefit
4.22

To qualify for an Invalid’s Benefit, people need to be 16 years and over and unable
to work more than 15 hours per week in open employment because of a sickness,
injury or disability that is expected to last at least two years. Alternatively, they
could have a life expectancy of less than two years and be unable to work at
least 15 hours per week in open employment or be totally blind. People receiving
the Invalid’s Benefit can access work and training services to help them become
as independent as possible.215 Veterans may receive the Invalid’s Benefit only if
they did not qualify for the Veteran’s Pension for under 65 year olds. They may
not qualify because their service does not qualify as war or emergency service
or because they have not been prevented from working completely or for a
“substantial” period. If the veteran meets the criteria for the Veteran’s Pension
for under 65 year olds then it is preferable for them that they receive the Veteran’s
Pension because it is paid at a higher rate than Invalid’s Benefit.

Sickness Benefit
4.23

The Sickness Benefit is available to persons who have had their ability to work
affected by sickness, injury, pregnancy or disability. Those receiving the Sickness
Benefit can also access work and training services to help them become as
independent as possible.216 Veterans would receive the Sickness Benefit only if

213	Ibid.
214	Ibid.
215	Ibid.
216		Ibid.
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they did not qualify for the Veteran’s Pension for under 65 year olds. This could
be because their service does not qualify as war or emergency service, or because
they have not been prevented from working for a “substantial” period. As with the
Invalid’s Benefit, if veterans meet the criteria for the Veteran’s Pension for under
65 years, it is preferable for them to be receiving the Veteran’s Pension because it
is paid at a higher rate.
Widows’ Benefit
4.24

The Widows’ Benefit is available to the following:217

A veteran’s surviving spouse or partner could receive a Widows Benefit at the
same time as the Surviving Spouse Pension if the criteria for both were met.
The Surviving Spouse Pension is not counted as income for the purposes of income
support benefits.

part 2:
International
Context

4.25

part 1:
Current New
Zealand Scheme

·· A woman whose partner has died; and
·· who has one or more dependent children; or
·· who was married or in a civil union or de facto relationship for at least 15
years and had children; or
·· who had dependent children for at least 15 years while married or in a
civil union or de facto relationship or widowed; or
·· A woman who is aged 50 years and whose partner has died; and
·· was married or in a civil union or de facto relationship for at least 5 years
and became a widow after turning 50 years; or
·· was married or in a civil union or de facto relationship for at least a total
of 10 years, and married or entered a civil union or de facto relationship
(for the first time) not less than 15 years ago and became a widow after
turning 40 years.

4.26

part 3:
Analysis and
Reform

Domestic Purposes Benefit
Sole parents are eligible for a Domestic Purposes Benefit if they are over 18 years,
the parent of a child under 18 who is dependent, not living with the other parent
or a partner, and have lost the support of, or are not being adequately maintained
by a partner. People who are caring for someone who is sick or infirm may get
the Domestic Purposes Benefit if they are over 16 years, and caring full-time for
someone who is not their partner and who would otherwise require hospital
care, rest home care, extended care provided for severely disabled children and
young people, or care of a similar kind. A woman alone who is over 50 years may
be eligible for the Domestic Purposes Benefit if she does not have a partner or
dependent children and after the age of 50 she stopped:
·· Caring for a child or children that she had cared for at least 15 years; or
·· Caring full-time for a sick relative that she had cared for, for at least five years;
or
·· Being supported by her partner of at least five years.
4.27

A veteran’s surviving spouse or partner could receive a Domestic Purposes Benefit
at the same time as the Surviving Spouse Pension if they meet the criteria for both.
This applies to a few younger spouses or partners who have someone in their care

217	Ibid.
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and require income support. The Surviving Spouse Pension is not counted as
income for the purposes of income support benefits. It is also possible that a veteran
with a child could receive the Domestic Purposes Benefit as a sole parent.
Accommodation Supplement
4.28

The Accommodation Supplement is a non-taxable benefit that provides assistance
with accommodation costs. Qualification for the Accommodation Supplement
is based on whether the person is a beneficiary, how much they pay for either
mortgage, insurance and rates, or for rent, or board, and the area in which they
live. The rate of the Accommodation Supplement is also dependent upon the
claimants’ actual accommodation costs and the area in which they live. Certain
people are not eligible.218 This benefit is subject to income and asset testing.219
Veterans on limited means can qualify for the Accommodation Supplement.

Disability Allowance
4.29

The Disability Allowance provides non taxable assistance to cover ongoing regular
costs incurred due to the fact that the recipient has a disability that is expected to
last six months or longer for a terminal illness. The allowance is income tested.
The maximum rate is currently $54.05 per week. The Disability Allowance is
tied to the actual costs or expenses incurred, such as the costs of a medical alarm
or law mowing. In order to qualify, the weekly income of a single person must be
under $526.23 before tax and less than $765.65 gross per week for a person who
is married, or in a civil union or de facto relationship.220

4.30

The Disability Allowance can be received in addition to a War Disablement
Pension and other war pension Allowances. However, the disability to which the
Disability Allowance relates to must not have been accepted as a service-related
condition.

Funeral Grant
4.31

A Funeral Grant of $1,760.57 is available on the basis of income testing to help
towards the cost of the funeral.221 If a veteran does not qualify for a War Funeral
Grant, he or she may qualify for this.

218	People occupying Crown or Housing New Zealand rental housing, students receiving a student allowance,
students eligible to receive a student allowance but for the level of their or their parent’s income, people
in health funded long-term residential care, people with disabilities in health funded accommodation
or care, and people with cash assets above the prescribed limits. People who have unrealised assets
available for their personal use may be refused, or granted a lesser, Accommodation Supplement in the
Chief Executive of the Ministry of Social Development’s discretion.
219 Work and Income above n 212.
220	Ibid.
221	Ibid.
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Residential Care Subsidy
4.32

A Residential Care Subsidy is available for persons who are:
(a) 65 years or over; or
(b) Between 50 and 64 years, and are single with no dependent children.

4.33

To qualify, a recipient must be needs assessed by a representative of the local
District Health Board as requiring long-term residential care in a hospital or rest
home indefinitely, and generally be financially eligible as determined by a financial
means assessment. The subsidy is income and asset tested and Work and Income
complete the income and asset test.222

4.34

Veterans who do qualify for the Residential Care Subsidy may be able to have a
war pensions Attendant’s Allowance paid to the rest home in lieu of the subsidy
which will mitigate some of the costs of their residential care.

Extra Help in cases of hardship
Veterans in a situation of hardship may also be able to get extra financial help such
as Temporary Additional Support, Special Needs Grants, the Advance Payment
of Benefit or Recoverable Assistance Payments, depending on their personal
situation. Most extra help is income tested and some is also asset tested,

part 1:
Current New
Zealand Scheme

4.35

New Zealand
Defence Force
Occupational
Entitlements

The SuperGold Card is a discount and concession card available to New Zealand
residents who are aged 65 years or over, and those under 65 years receiving
New Zealand Superannuation or the Veteran’s Pension. The SuperGold Card
allows its holders access to a wide range of business discounts and facilitates easy
access to government and local council services, entitlements and concessions.
It replaces the NZ Super Card formerly issued to New Zealand Superannuation
and Veteran’s Pension recipients.223 When people are eligible for a Community
Services Card as well as a SuperGold Card, their Community Services Card details
are included on their SuperGold Card. Veterans, including those Veteran’s Pension
recipients who are under 65 years, are able to receive a veteran’s version of the
SuperGold Card known as the Veterans SuperGold Card.224 This does not provide
veterans with any extra statutory benefits, however.

4.37

NZDF has a long history of providing contributory superannuation schemes
for military personnel. This is, in effect, an additional entitlement available to
some veterans to which the Government contributes. A feature of these schemes
has been payments that are available in the case of the death or disablement of
the contributor.

4.38

These schemes are applicable to all NZDF service personnel, not just those with
war or emergency service under the War Pensions Act.

part 3:
Analysis and
Reform

4.36

part 2:
International
Context

SuperGold Card

222	Ibid.
223	SuperGold Card www.supergold.govt.nz (last accessed 27 May 2008).
224	Ibid.
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Government Superannuation Fund
4.39

The Government Superannuation Fund was established in 1948 to provide a way
for state sector employees to save for their retirement. Contributors make regular
contributions to the fund and in return, on retirement, receive a defined level
of income. The Government Superannuation Fund Scheme was closed to new
members from 1 July 1992.225

4.40

With few exceptions, NZDF personnel serving on or before 30 June 1992 were
required to join the Armed Forces Scheme of the Government Superannuation
Fund.226 Many service persons in the NZDF before 1 July 1992 continue to
contribute towards the scheme, and many retired service persons continue to be
paid from the scheme.

4.41

The benefits payable under the Government Superannuation Fund Scheme
are based on a formula involving the member’s salary and the length of their
contributory membership.

Retiring allowance
4.42

Where a service person completes 20 years’ contributory service, of which at least
10 years is actual Armed Forces service, he or she will normally be entitled to
receive a retiring allowance. The retiring allowance is calculated on the basis of
the member’s average annual salary over the last five years of membership and
the length of membership. If a service person is entitled to a retiring allowance, on
completion of the 20 years service he or she will have 12 options for the payment
of the allowance, including receiving an annuity or receiving a proportion of it as
a lump sum.227

4.43

If the service person leaves the NZDF prior to completion of 20 years’ contributory
service, he or she may:228
(a)
(a)
(b)
(d)

Receive a refund of contributions plus interest;
Receive a transfer value to another approved superannuation scheme;
Continue contributing to the fund after retirement; or
Retain contributions in the fund prior to reactivation.

Medical retirement
4.44

A service person who is compulsorily retired on the grounds of being medically
unfit for further duty may be granted a retiring allowance. The granting of a
retiring allowance for a contributor with less than 20 years’ contributory service is
at the discretion of the Government Superannuation Fund Board and is dependent
on the degree of disability and other opportunities for employment. For example,
a contributor who is medically unfit for the Armed Forces may be employable in
a civilian occupation. In cases of this nature, payment of a retiring allowance will
normally be suspended until the date when the contributor would have completed
20 years’ contributory service.

225 Government Superannuation Fund Authority www.gsfa.govt.nz (last accessed 27 May 2008).
226 New Zealand Defence Force Personnel Branch “Superannuation Schemes” (Wellington, 2008).
227	Ibid.
228	Ibid.
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Death of a contributor
4.45

Where a contributor dies, whether or not 20 years’ service has been completed,
payment may be made to his or her spouse or estate. Where the contributor leaves
a spouse, the spouse may elect to receive either:
(a) An annuity equal to half of the retiring allowance to which the contributor
would have been entitled had retirement on medical grounds occurred on
the date of death of death. The spouse may elect to surrender up to one
quarter of the annuity for a lump sum equal to 80 per cent of what the
contributor would have received, had the contributor retired on the date of
death and elected to capitalise the same proportion of the retiring allowance.
In addition, the spouse may receive up to one quarter of the remaining
annuity for a lump sum equal to ten times the amount of the annuity
surrendered; or
(b) A lump sum equal to the larger of a refund of contributions with interest or
the contributor’s final year of salary, less any sum received by the contributor
from the fund.
Where the contributor leaves no spouse, the estate will be paid the larger of a lump
sum equal to a refund of contributions plus interest, or the final year of salary, less
any sum received by the contributor from the fund.229

part 1:
Current New
Zealand Scheme

4.46

The Armed Forces Superannuation Scheme was introduced on 11 July 1998.
All eligible Regular Force personnel who enlisted on or after 1 July 1998 on
an engagement of six years or more were required to join the Armed Forces
Superannuation Scheme. Other Regular Force personnel with lesser terms
were invited to join the scheme as voluntary members. The Armed Forces
Superannuation Scheme reflected the new engagement structure of shorter-term
engagements, which replaced the previous 20 year engagement.230 From 1 April
2008, the Armed Forces Superannuation Scheme was closed to new members.231

4.48

Under this scheme, the amount of NZDF contributions available to the service
member on leaving the NZDF is generally dependent on the length of service.

part 3:
Analysis and
Reform

4.47

part 2:
International
Context

Armed Forces Superannuation Scheme

229	Ibid.
230 New Zealand Defence Force above n 207.
231 Brigadier M Wheeler, Assistant Chief Personnel, New Zealand Defence Force, to Service members
“Changes to NZDF Superannuation Schemes” (9 April 2008) Letter.
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Death and total permanent disablement
4.49

The scheme incorporated a group life insurance policy for death and total and
permanent disablement.232 If a member dies before the cessation of service
and before the normal retirement date (65 years), a cash lump sum will be paid
equal to four times the member’s annual salary as at the last annual review
preceding the date of death or total and permanent disablement, plus any voluntary
contributions made by the member to the scheme.233

New NZDF Superannuation Scheme
4.50

The changes made to the NZDF Superannuation Schemes from 1 April 2008 have
been made because of the introduction of KiwiSaver. From this date new members
can only join the “Category B – Defence Class Armed Forces Superannuation
Scheme”, which is a KiwiSaver compliant superannuation fund. This means that
the scheme has similar rules to a KiwiSaver scheme and members gain largely the
same benefits as joining a KiwiSaver Scheme.234

4.51

Existing members of the Armed Forces Superannuation Scheme can choose to
transfer from the previous Armed Forces Superannuation Scheme, now known as
“Category A Armed Forces Superannuation Scheme”, to the Category B – Defence
Class Armed Forces Superannuation Scheme. Those who transfer will have their
salary topped up by the difference between NZDF’s contribution to the previous
Armed Forces Superannuation Scheme and the 4 per cent contribution under the
Category B – Defence Class Armed Forces Superannuation Scheme.235

4.52

NZDF service personnel have been advised that the status quo prevails with regard
to payments for death and total permanent disability, and that NZDF will advise
of any changes to the current provisions when and if any changes are made.236

United Nations Compensation
4.53

The United Nations provides a death and disability benefit for United Nations
observers and members of contingent forces on United Nations mandated missions.
NZDF members will only qualify for this benefit if the deployment on which they
are killed or disabled fits these criteria. Many of those currently deployed by the
NZDF would not qualify for this compensation.

4.54

The maximum amount of compensation paid under this scheme is $US50,000.
The compensation is paid to the Government who then forward the amount to
the service member or estate. The reason for this is that the contract for United
Nations troops is between the United Nations and the Government.237

232 New Zealand Defence Force above n 207.
233 New Zealand Defence Force Personnel Branch above n 226.
234 Brigadier M Wheeler above n 231.
235	Ibid.
236	Ibid.
237 New Zealand Defence Force Personnel Branch above n 226.
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I n l a nd
R e v e nue

Working for Families
4.55

The Working for Families scheme provides tax credits for families with children.
There are four types of tax credits available: tax credit, in-work tax credit,
minimum family tax credit, and parental tax credits. Each of these has combined
family income thresholds that differ depending on the number of children in a
family. Families earning under the income threshold for the number of children in
the family for a particular tax credit are eligible for a weekly payment.238 Veterans
with children may be eligible for this assistance.

4.56

The following table sets out the types of tax credits, the criteria for each and which
Government agency is responsible for their payment.239
Tax Credit type

Criteria

Paid by

Family Tax Credit

Paid to a family whether the
parent(s) are in work or on benefit

Work & Income NZ íf main source
of income is a benefit
Inland Revenue if main source
of income is work, student
allowance, NZ Super or Veteran’s
Pension.

Working families with children

Inland Revenue

part 1:
Current New
Zealand Scheme

In-work Tax Credit

Families working for salary or
wages earning up to $22,645
per year net and ensures families
have a minimum income of $355
per week after tax

Inland Revenue

Parental Tax Credit

To help meet the costs of a new
baby. Payment is for the first 56
days after the birth of a child.
Family can receive up to $1,200
depending on family income

Inland Revenue

part 3:
Analysis and
Reform

Minimum Family
Tax Credit

part 2:
International
Context

Up to $60 per week per family
with 3 children, up to an extra
$15 per week for each other child

2.

238 Working for Families www.workingforfamilies.govt.nz (last accessed 17 June 2008).
239	Ibid.
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5.1

The target of the War Pensions Act 1954 is veterans. Through the experience
of being placed at risk of injury or death in the service of this country,
New Zealand’s veterans have developed an identity as a specific group within
New Zealand society. The veteran community is not homogenous, however.
Veterans range in age from 19 years to older than 100 years. Veterans of World
War II were likely to have volunteered or been called up from their civilian lives for
service in a time of war, whereas those currently in the New Zealand Defence Force
(NZDF) are there as a result of a vocational choice and are likely to see operational
service in several different theatres during their career in the military.

5.2

Veterans of different theatres of service have differing experiences and perspectives.
Factors relating to veterans’ age and service experiences affect how they interact
with the Government in relation to veterans’ entitlements and the type of health
issues they may be facing. In addition to physical injuries, the psychological effects,
environmental impacts and impacts on families of a veteran’s service are issues
that may be significant to the veteran population.

5.3

The veteran population is changing. As members of New Zealand’s largest veteran
cohort, World War II veterans, enter their 80s and 90s and numbers steadily
reduce, the veteran demographic is becoming more diverse in terms of age and
service. The changing demographic and experience of the veteran population
brings a number of challenges, and generates a need to ensure service delivery
structures are responsive to the differing experiences of the veteran population
as a whole.240

5.4

This chapter seeks to present a snapshot of the veteran community and the various
cohorts that make it up. We acknowledge that in summarising the key health
issues and attitudes of different veteran groups, we are making generalisations that
do not apply to all members of each group, but are merely observed characteristics
and problems that are common.

240

Veterans’ Affairs New Zealand “Briefing to the Incoming Minister” (Wellington, 2006)
www.veteransaffairs.mil.nz (accessed 25 June 2008).
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5.6

There are currently 14,975 veterans in receipt of a War Disablement Pension.242
International research has found that approximately one quarter to one third of
veterans who could be entitled to a disability-related entitlement actually receive
this.243 However, it is estimated that a higher proportion of New Zealand veterans
have obtained a War Disablement Pension entitlement because this pension is
comparatively easy to access.

5.7

The majority of veterans receiving War Disablement Pensions are veterans of
World War II or J Force. This group makes up 61 per cent of War Disablement
Pension recipients. Twenty six per cent of War Disablement Pension recipients
are emergency veterans. Thirteen per cent of War Disablement Pension recipients
have routine service.244

5.8

This means that the average age of veterans receiving a War Disablement Pension
is very high. The average age of a War Disablement Pension recipient is 80, and
this is rising. The average age of Surviving Spouse/Partner Pension recipients is
81 years, and this is also rising.245

5.9

The number of people in receipt of entitlements under the War Pensions Act has
reduced. In July 1999, 24,500 people were in receipt of either War Disablement
Pensions or Surviving Spouse/Partner Pensions. That number is currently 20,500
and this is estimated to reduce to under 19,000 by April 2012.246

5.10

This reduction is due to declining numbers of World War II veterans. The number
of veterans of World War II or J Force who are receiving the War Disablement
Pension has decreased from 16,000 in July 1999 to 9089 in April 2008, and is
expected to fall to 6500 by April 2012.247

part 1:
Current New
Zealand Scheme

There are no verifiable figures on the number of veterans currently in the
New Zealand population. Nor is there a verifiable figure for the number of persons
who have served in the NZDF or in individual deployments, with the exception of
the most recent ones. It is estimated that the veteran population is currently 30,000
to 40,000 persons, and it is likely that over the next 10 years this population will
drop to 10,000 to 20,000 persons.241
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5.5
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The General
Veteran
Population in
New Zealand

241 Figures obtained from Veterans’ Affairs New Zealand.
242	As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
243 Veterans’ Affairs New Zealand above n 240.
244 Ministry of Social Development Vote Veterans’ Affairs – Social Development: Forecasts of Demand Driven
Crown Expenses for Budget Economic and Fiscal Update 2008 (Wellington, 2008) 29. “Emergency veterans” are veterans of an emergency declared by the Minister responsible for the War Pensions Act 1954
under s 80A of the Act. ‘”Routine service” is service as a member of the forces that is not service in a
war or declared emergency who sustained a disability that is linked to service prior to 1 April 1974.
245	Ibid, 30.
246	Ibid, 29.
247	Ibid.
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5.11

However, the numbers of veterans of later deployments has been increasing.
The number of emergency veterans receiving the War Disablement Pension has
increased from 2000 in April 2000 to 3900 currently, and is expected to increase
to 5100 by April 2012.248 As these veterans get older, they are likely to experience
more health problems and consequently apply for a War Disablement Pension.

5.12

As former service personnel with routine service are only eligible for entitlements
under the War Pensions Act in relation to service prior to 1 April 1974, when
ACC was introduced, the routine service group who receive War Disablement
Pensions is also aging, and numbers are decreasing. This is because this is a finite
group of veterans. It seems that most routine service veterans who are eligible have
already been awarded a War Disablement Pension. The number of routine service
veterans receiving the War Disablement Pension has decreased from 2200 in April
2000 to 2000 as of April 2008, and is expected to fall to 1800 by April 2012.249

5.13

The number of recipients of the Surviving Spouse/Partner Pension follows a
different pattern to any other group. The average age of this group shows that
Surviving Spouse/Partner Pension recipients are predominantly spouses or
partners of World War II and J Force veterans. Although this group is reaching
a high average age, it is expected to increase further. The number of Surviving
Spouse/Partner Pension recipients has increased from 4200 in July 1999 to
5697 currently. Growth in numbers of recipients is expected to flatten off at
approximately 6200 by April 2012.250

5.14

The projected increase in the number of Surviving Spouse/Partner Pension
recipients is related to the greater life expectancy of women, who make up by
far the majority of Surviving Spouse/Partner Pension recipients, when compared
to men.251 Surviving spouses and partners can be expected to outlive the veterans
by some years. This is shown by the 26 surviving spouses and partners of
World War I veterans who are still alive and in receipt of the Surviving Spouse/
Partner Pension.252

5.15

It is apparent that the partners and spouses of veterans often outlive the veterans.
It is common for spouses or partners to suffer a substantial decline in income when
the veteran dies. As a result, they may seek assistance in the belief that they have
an ongoing right to support on the basis that they have assisted with the care of
the veteran.253

5.16

Several changes within New Zealand’s society as a whole and within the
NZDF have been and will continue to impact upon the makeup of the veteran
demographic. The role of women within the NZDF has changed significantly.
While in World War II women took on traditional support roles, women are now
able to take part in the full range of trades and may be deployed in combat roles.
This change in role will have an impact on women’s experience of service in an
operational theatre and the impact of that experience on their lives.254

248	Ibid.
249	Ibid.
250	Ibid; and figures obtained from Veterans’ Affairs New Zealand.
251 The current life expectancy at birth for a female is 81.9 years as opposed to 77.9 years for a male,
Statistics New Zealand “Births at 44-year high” (18 February 2008) Press Release.
252	As at 31 May 2008. Figure provided by Veterans’ Affairs New Zealand.
253 Veterans’ Affairs New Zealand above n 240.
254	Ibid.
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5.17

As the New Zealand population is becoming more ethnically diverse and higher
proportions of the New Zealand community identify themselves as being of Mäori,
Asian or Pacific Island descent, the ethnic composition of the NZDF will be
similarly affected. The statistics collected in relation to ethnicity relate to recipients
of the Veteran’s Pension. As at March 2008, 51.7 per cent of Veteran’s Pension
recipients were of unknown ethnicity. However, where the information was held,
77.7 per cent of Veteran’s Pension recipients identified themselves as New Zealand
Europeans, 11.5 per cent as Mäori, 10.3 per cent as “other” ethnicity, and 0.5 per
cent as being of Pacific Island descent.255 It is difficult to obtain statistics on the
ethnicity of veterans who have served in wars or emergency, as the NZDF only
began collecting ethnicity data in 1999.

5.20

The age range of World War II veterans is from 80 years to older than 100
years. While it is very difficult to estimate the numbers of World War II veterans
remaining, a likely approximation is 20,000 to 30,000. As of 31 March 2008, there
were 8727 World War II veterans receiving a War Disablement Pension, with an
average age of over 85.260 J Force veterans may be a few years younger than the
average World War II veteran. There are currently 362 J Force veterans receiving
a War Disablement Pension.261
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New Zealand forces occupied Japan as a part of the British Commonwealth
Occupation Force between 1946 and 1952, following Japan’s surrender in World
War II. This force became known as “J Force”. Many of New Zealand’s first
deployment for J Force came directly from serving in Italy in World War II and
so it is common for a person to have service in both World War II and J Force.
Others who served in J Force volunteered for this deployment. Approximately
12,000 people served in J Force.259
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Characteristics World War II and J Force
of veterans
from different 5.18 World War II veterans served between 1939 and 1945. In all, 194,000 men –
67 per cent of those between ages 18 and 45 – and 10,000 women served in the
deployments
armed forces, including those serving overseas in Europe, North Africa, the Middle
East and the Pacific, and those at home. Of these, approximately 140,000 were
dispatched overseas.256 More than 8000 were taken as prisoners of war during
World War II by the Germans, Italians and Japanese.257 Of these, 11,671 were
killed and 15,749 were wounded.258 New Zealanders serving in World War II
experienced the deployment of a generation and a nation completely focused on the
war effort. This was a “citizen army” in that there was a mass mobilisation from
civilian New Zealanders who entered the armed forces from civilian employment
and returned to civilian employment after the war.

255 Ministry of Social Development above n 244,17.
256	Ian McGibbon (ed) The Oxford Companion to New Zealand Military History (Oxford University Press,
Singapore, 2000) 484.
257 Ministry of Culture and Heritage – New Zealand History Online www.nzhistory.net.nz (accessed 21
May 2008).
258	Stephen Uttley An Enduring Obligation: A History of War Pensions (Victoria University of Wellington,
1994) 32.
259 McGibbon above n 256, 258.
260 Figures obtained from Veterans’ Affairs New Zealand.
261	As at 31 March 2008. Figures obtained from Veterans’ Affairs New Zealand.
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5.21

World War II veterans may have suffered physical injuries at the time of service,
such as a gun shot wound or an amputation. Most of these veterans will have
been receiving a War Disablement Pension from the time of service. A common
disability suffered by World War II veterans is noise induced hearing loss as a
result of exposure to gunfire. As these veterans get older, they are experiencing and
claiming war pensions for age-related disabilities such as osteoarthritis and heart
disease. Many World War II veterans were, and may continue to be, smokers.
The Government’s contribution to their smoking habit through the supply of
cigarettes in ration packs during World War II means that many of these veterans
have claims accepted for smoking related disabilities, such as heart disease, lung
conditions, cataracts and certain cancers. While it was unusual for World War II
veterans to make a claim for a psychiatric disability in the years following World
War II, there are increasingly cases of veterans with late onset post traumatic
stress disorder (PTSD) or anxiety disorders that can be attributed to service in
World War II. This is especially the case with former Prisoners of War.

5.22

J Force veterans are likely to face similar health problems, with the exception
that there are less combat-related disabilities, given the nature of the J Force
deployment. J Force had the additional risk factor of potential exposure to nuclear
radiation in the aftermath of the two atomic bombs detonated in Japan in August
1945. This potential exposure means that these veterans can be awarded War
Disablement Pensions for disabilities, such as certain types of cancer, which have
a possible link to radiation exposure.

5.23

Many veterans in this group have been reluctant to apply for pensions and
assistance from the Government. However, when these veterans reach a time
in life where they have an increasing number of health problems and are facing
the costs associated with this late in their retirement years, they then choose to
apply for entitlements under the War Pensions Act. It is far from uncommon for
World War II and J Force veterans to apply for a War Disablement Pension for the
first time when they are in their 80s or 90s. Some who do so apply for ten or more
disabilities at once because of the multiple health conditions they are facing.

5.24

It is important to understand the impacts of aging on this population in conjunction
with the impact of the experience of war. Health care is an ongoing concern for
the veterans in this cohort as they move further into old age and experience a
greater reliance on medical interventions.262 Veterans in this group have reached
or are reaching an age where issues of whether they are able to remain in their
own homes and what services are required to allow this, and when rest home care
might become a necessity, are significant.

262

Veterans’ Affairs New Zealand above n 240.
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Korea and the Malayan campaigns
5.25

From the late 1940s to the 1960s, New Zealand fought conflicts in Korea, Malaya
and Indonesia. These conflicts were part of the worldwide clash of ideologies that
constituted the Cold War.

New Zealand was involved in Korea from 1950 to 1957, during which time
about 4700 served in “Kayforce” and a further 1300 on frigates as a part of the
campaign.263 Some of these veterans were career military personnel and were
also veterans of World War II and J Force, or went on to serve in the Malayan
Campaigns. Others were called up from the Naval reserve, or enlisted volunteered
specifically for the deployment.

5.27

Korea veterans are now reaching their 70s and 80s. There are currently 983 Korea
War Disablement Pension recipients, with an average age in their late 70s.264
As this group becomes more elderly, it is facing similar health concerns as the
World War II and J Force veterans. Korea veterans do have some distinct concerns
about the effects of potential exposures on their health. They experienced extremes
of temperature while stationed in Korea, and this has some potential to cause
health problems later in life. The pesticide DDT, which is now considered to be
moderately toxic, was used in close proximity to troops in Korea.

5.28

Korea veterans generally adjusted well to their return from emergency service
and have been slower to apply for War Disablement Pensions than veterans of
later campaigns.
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5.29

New Zealand naval, army and air force personnel were involved in three
emergencies in support of Commonwealth allies against Communist forces in
what is now Malaysia and Indonesia: the Malayan Emergency from June 1948 to
July 1960, the Thai/Malay Border conflict from July 1960 to June 1964, and the
Indonesian Confrontation from August 1964 to December 1966. The veterans of
the Malayan Campaigns were predominantly career military personnel, with the
exception that some Royal New Zealand Navy personnel were called up from the
Reserve Force.

5.30

Veterans of these conflicts are now in their 60s, many having just reached
retirement age. There are 1160 veterans of the Malayan Emergency on a War
Disablement Pension, as well as 50 veterans of the Thai/Malay Border conflict
and 78 veterans of the Indonesian Confrontation.265

5.31

These veterans may have been career military personnel or have enlisted for
the specific deployment. The exposure to combat situations means that physical
injuries could have been sustained during the deployment. Smoking and other
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Malayan campaigns

263 McGibbon above n 256, 270.
264	As at 31 May 2008. Figures obtained from Veterans’ Affairs New Zealand.
265	As at 31 May 2008. Figures obtained from Veterans’ Affairs New Zealand.
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lifestyle related diseases are common among veterans of these deployments.
Post traumatic stress disorder and anxiety are becoming more common as accepted
disabilities for these veterans.
Nuclear test veterans
5.32

Members of the Royal New Zealand Navy who served onboard the HMNZS Rotoiti
and HMNZS Pukaki in 1957 and 1957 were observers of nuclear tests by the
British Government on the Christmas Islands. This deployment was known as
Operation Grapple. Similarly, naval personnel on the HMNZS Otago and HMNZS
Canterbury observed nuclear tests by the French Government on Mururoa in
July 1973. These veterans were career members of the Royal New Zealand Navy,
often with a long period of service before and/or after the nuclear tests.

5.33

There are currently 122 Operation Grapple veterans in receipt of a War Disablement
Pension, with an average age of 71.266 Operation Grapple veterans are facing health
issues relating to aging and smoking, as well as skin cancers and hearing loss.
There are currently 42 Mururoa veterans receiving a War Disablement Pension.267
A major concern of these veterans is the potential health issues relating to ionising
radiation. Many nuclear test veterans have disabilities that are possibly related to
radiation exposure accepted for War Disablement Pensions, such as certain types
of cancers.

5.34

An additional concern of nuclear test veterans and also some J Force veterans
is the issue of whether their exposure to radiation has affected the health of
their children.

Vietnam veterans
5.35

New Zealand deployed approximately 3900 personnel to Vietnam as a part of the
conflict from May 1964 to December 1972.268 These were predominantly army
soldiers, although naval and air force personnel did take part. These personnel
were made up of those who were in the armed forces as a career, and volunteers
who joined for the purpose of deploying to Vietnam. During the conflict,
37 New Zealanders were killed and 187 were wounded.269 New Zealand also
had a civilian surgical team stationed at the Qui Nhon Provincial State Hospital
in Vietnam from December 1963 until March 1975, who, because of the degree
of risk they encountered, are also covered by the War Pensions Act. Royal
New Zealand Air Force personnel who continued to fly into Vietnam after 1972
in support of the civilians stationed there have emergency service coverage until
April 1975.

5.36

Vietnam veterans are now in their late 50s and 60s. One thousand four hundred
and thirty-three Vietnam veterans have been awarded War Disablement Pensions,
and the average age of a Vietnam veteran is approximately 64 years. Three of the
civilian Vietnam Surgical Team have been awarded War Disablement Pensions.270

266	As at 31 May 2008. Figures obtained from Veterans’ Affairs New Zealand.
267	As at 31 May 2008. Figures obtained from Veterans’ Affairs New Zealand.
268 McGibbon above n 256, 563.
269	Ibid.
270	As at 31 May 2008. Figures obtained from Veterans’ Affairs New Zealand.
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5.38

A major issue for Vietnam veterans is the potential exposure to dioxins, such
as Agent Orange, which were used as herbicides in Vietnam. There is evidence
that this exposure can result in a higher risk of certain diseases. As a result, War
Disablement Pensions have been awarded to Vietnam veterans in relation to a
number of cancers and other conditions.

5.39

A number of Vietnam veterans have had a feeling of alienation following their
return from service, and a sense of grievance regarding their treatment from the
Government upon their return and in the years following. Some Vietnam veterans
have felt that they had been unfairly the target of public opposition to the unpopular
Vietnam War when they had simply been following orders. This is likely to have
led to some veterans having adjustment difficulties upon their return from Vietnam.
Like nuclear test veterans, some Vietnam veterans have concerns regarding the
potential impacts of their service exposure to dioxins on their children.

5.40

The Government’s Memorandum of Understanding with Vietnam veterans in
December 2006 attempted to address some of the grievances felt. A number of
measures have been and continue to be put in place as a result of this agreement.

5.41

Because of the type of physical and mental health conditions suffered by this
cohort, a number of these veterans are prevented from working. Veterans in
this category are likely to be receiving the Veteran’s Pension for under 65 year
olds on the basis of their service and their inability to work.
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Vietnam veterans have been awarded War Disablement Pensions for physical
injuries sustained while in service. Vietnam saw a change to the loads carried by
soldiers, which has increased the risk of these veterans suffering from orthopaedic
conditions. Many are now also suffering from age-related disabilities and lifestylerelated disabilities, such as lung diseases, heart disease, alcoholism and Type II
Diabetes. PTSD and anxiety disorders are common among Vietnam veterans.
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The Vietnam cohort is composed of a large number of personnel who enlisted for
the specific deployment, but also includes career military personnel, some of whom
are still serving in the NZDF.

UN and Commonwealth Peacekeeping Deployments 1954-1990
5.42

A number of operational deployments between 1954 and 1990 involved
New Zealand forces being sent in support of United Nations and Commonwealth
Peacekeeping operations to places such as India and Pakistan, Yemen, Lebanon
and Congo. These have characteristically involved small groups of New Zealanders.
Many of those sent were career military personnel who served in several of
these deployments.

5.43

Very few of these veterans have claimed for War Disablement Pensions. Unlike
veterans of other deployments, a very limited number have suffered physical
injuries. Some are now experiencing age related disabilities, anxiety disorders
and adjustment disorders.
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Modern peace making, peace keeping and humanitarian operations
5.44

Since 1990, New Zealand has deployed personnel on a large number of United
Nations based peace making, peace keeping and humanitarian operations.
New Zealanders have been involved in these operations in Iraq and the Persian
Gulf, Angola, Bosnia, Sierra Leone, Bougainville, East Timor, Afghanistan and
Iraq again. These deployments were again small groups as part of multinational
deployments. On some occasions, the Territorial Force has been deployed.

5.45

The number of currently serving NZDF Personnel who have served in at least one
of these deployments is estimated at more than 5000. The majority have service
in more than one operational deployment.

5.46

There are currently 28 veterans of East Timor who are receiving War Disablement
Pensions. These veterans have an average age in their mid thirties.271 Of the
remaining conflicts, War Disablement Pensions are received by two veterans for
service in the First Gulf War, three Angola veterans, 11 veterans of Bosnia, three
veterans from Operation Enduring Freedom and one veteran from the recent
operation in Iraq.272

5.47

Very few of these veterans suffer physical injuries at the time of service.
The NZDF stopped providing cigarettes in ration packs after Vietnam and so these
veterans will not be able to claim War Disablement Pensions for smoking related
conditions. There are a number of environmental risks that these veterans may
have been exposed to, such as depleted uranium, tin mines in Bougainville and
asbestos in East Timor. It is often unclear whether or to what extent exposure to
these environmental hazards can cause disabilities.

5.48

Some veterans of these deployments suffer adjustment disorders and Post Traumatic
Stress Disorder as a result of their service. The return to civilian life after periods
in the armed forces can result in isolation and difficulties adjusting to civilian life.
This is especially the case with members of the Territorial Force who are deployed
to emergencies, as they return directly to civilian employment afterwards.

5.49

The issues with these younger veterans relate more to rehabilitation than health and
welfare services. It is important to help these veterans adjust to a new career and way
of living if their service has caused disabilities that affect how they once worked.

5.50

Younger veterans who are unable to work as a result of service can find themselves
dependent on social assistance. They find this difficult, as they do not want to be
seen as beneficiaries. They want to be seen as veterans who have earned their right
to assistance through their service.273

271 Figures obtained from Veterans’ Affairs New Zealand.
272	As at 31 May 2008. Figures obtained from Veterans’ Affairs New Zealand.
273 Veterans’ Affairs New Zealand above n 240.
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Current deployments
The NZDF currently has 588 military personnel overseas on operational
deployments. The largest of these deployments is East Timor, where 183
New Zealand personnel are engaged in the support of the International Police
Force in and around Dili and working as United Nations Military Observers in
specified locations. The NZDF currently has 146 military personnel
in Afghanistan serving in the Provincial Reconstruction Team in Bamyan
province and providing logistical support at the Bagram Air Force base. Forty-four
NZDF military personnel are in the Solomon Islands assisting police in downtown
Honiara, carrying out patrols, and helping with external security at Rove Prison.
The HMNZS Te Mana, with 173 personnel on board, is currently conducting
patrols in the Persian Gulf.274

5.52

The following annotated map shows the location and numbers of New Zealand’s
current overseas operational deployments.275
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5.51

questions
Q1 Is the picture painted of the veteran community in this chapter accurate in
your view?
Q2 Do you think anything should be added?

274 New Zealand Defence Force www.nzdf.mil.nz (Last accessed 23 June 2008).
275	As at 20 June 2008. Obtained from the New Zealand Defence Force.
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6.1

In reviewing the War Pensions Act 1954, we have found it helpful to examine
the veterans’ entitlements systems in place in other countries. Three countries,
because of the proximity of their legal systems and military histories to ours,
provide a useful comparison. The veterans’ entitlements frameworks of the United
Kingdom, Australia and Canada have the same historical starting point, with a
basis in United Kingdom legislation.

6.2

The United Kingdom, Australia and Canada have all updated their veterans’
legislation within the last four years, with the introduction of new schemes.
Consequently, their governments and veteran populations have grappled with
similar issues as New Zealand is currently. It should be borne in mind, however,
that each of the countries examined have a unique context. Because of the
differences in population size, economy, social security and health systems, and
number of veterans, the veterans’ entitlements schemes that have been established
in these counties may not necessarily be appropriate for New Zealand.

6.3

This chapter introduces the legislative schemes applying in the United Kingdom,
Australia and Canada, and provides an overview of the key entitlements, eligibility
criteria, and the decision-making and administrative structures.

History
6.4

The first formal scheme for disabled soldiers and seamen was established during
the reign of Queen Elizabeth I. Prior to World War I, responsibility for pensions
for those injured as a result of service was vested in separate departments related
to the branch of service. World War I changed the whole outlook on pensions.
The vast numbers of volunteers, conscripts and their dependents had no access
to occupational disablement pensions or private insurance and there was then no
comprehensive Social Security system to provide for maintenance. In 1917, the
Government took unified responsibility for war pensions, under one scheme, with
the establishment of the Ministry of Pensions.276

276	United Kingdom Ministry of Defence “UK Service Injury and Death Compensation Schemes”
(London, 2008).
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6.5

The Ministry of Pensions again took responsibility for war pensions at the
outbreak of World War II and retained this responsibility after the war, including
responsibility for future claims. The War Pension Scheme reached something close
to its current basic form by 1947, including not only pensions compensating for
disablement and death caused by service, but also a wide range of supplementary
allowances. The War Pension Scheme, the detail of which is set out in subordinate
legislation, has been regularly modernised since this time.277

War Pension Scheme
6.6

The War Pension Scheme is currently governed by the Naval, Military and Air
Forces Etc (Disablement and Death) Service Pensions Order 2006. The War Pension
Scheme applies to disabilities or death arising from service prior to 6 April 2005.

6.8

There are no time limits for claiming under the War Pensions Scheme. Once
established, awards may be reviewed at any time on any grounds. All pensions
and allowances are tax-free and not income-related.

6.9

Pensions are paid in 10 per cent intervals from 20 per cent to 100 per cent
depending on the level of disablement. A 100 per cent pension is currently paid
at £145.10 per week. Pensions awarded at 20 per cent or less will be paid a lump
sum, unless it is for hearing loss, in which case no pension is paid.280 If the pension
is for any other disablement, the veteran may be awarded a one-off gratuity
of between £381 and £8,974 depending on the degree and likely duration of
the disablement.281

6.10

There are several additional allowances that are awarded on the basis of serious
disablement. The Exceptionally Severe Disablement Allowance is payable to
veterans who receive the Constant Attendance Allowance, an allowance for those
with severe disablement who require the services of an attendant, at one of the
two highest rates or would be receiving such an allowance but for the fact they
are in a hospital or another institution.282 This allowance is paid at £54.80 per
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The War Pension Scheme is based on individual causation. Each case is determined
according to its particular facts. War Disablement Pensions are payable to
ex-members of the armed forces as a result of disablement due to service.
Disablement may be due to mental, as well as physical conditions. 278
Any disablement will be accepted as ‘due to service’ if it is caused or aggravated
by service. Awards are not made to those in service, but only to those who have
already been discharged.279
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Disablement Pensions

277	Ibid.
278 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 5.
279 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 5(2).
280 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 5.
281 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 7.
282 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 9.
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week. The Severe Disablement Occupational Allowance, paid at £27.40 per week,
is awarded to veterans who receive a Constant Attendance Allowance at one of
the two highest rates and who are not able to work.283284285286287288289290
Allowances
6.11

283
284
285
286
287
288
289
290

86

There are a variety of additional allowances that can be paid to a disablement
pensioner under the War Pension Scheme. These are set out in the table below.
Name of Allowance

Eligibility

Amount

Constant Attendant
Allowance284

Payable to a veteran receiving a
disablement pension of 80% or higher
and who needs personal help because of
the accepted disablements. The allowance
can be paid to a family member as well as
outside help.

Up to £109.60 per
week depending
upon the amount of
attendant hours that
are needed.

Clothing Allowance285

Payable to a veteran receiving a
disablement pension of 20% or higher
who is an amputee or whose clothes
wear out quickly because of the accepted
disablement.

£187.00 per annum.

Unemployability
Supplement286

Payable to a veteran receiving a
disablement pension of 60% or
higher, who is under 65 years and has
disablement that is so serious that he/she
cannot work.

£89.70 per week with
additional payments
for a dependent
spouse or children.

Invalidity Allowance287

Payable to a veteran whose incapacity
began more than 5 years before reaching
the age of 60 and who receives the
Unemployability Supplement.

£5.70 to £17.75 per
week depending
on age when first
unemployable or when
disability began.

Comforts Allowance288

Payable to a veteran who receives a
Constant Attendance Allowance or
Unemployability Supplement or who has
100% disablement from multiple injuries.

£11.75 to £23.50
per week depending
degree of disablement.

Allowance for
Lowered Standard of
Occupation289

Payable to a veteran who is permanently
unable to do their regular occupation or
work of a similar standard, with at least a
40% pension rate, but less than 100%,
and who is under 65. Cannot be paid in
addition to Unemployability Supplement
or Treatment Allowance.

£54.72 per week.

Age Allowance290

Payable to a veteran who is 65 or over
and receives a war disablement pension
of at least 40%.

£9.75 to £29.80 per
week depending on
degree of disablement.

Mobility Supplement291

Payable to a veteran who receives a war
pension of at least 40% and is unable or
almost unable to walk because of their
accepted disablement.

£52.25 per week.

Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 10.
Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 8.
Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 11.
Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 12.
Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 13.
Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 14.
Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 15.
Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 16.

L a w C om m issi o n I s s u e s P a p e r

Name of Allowance

Eligibility

Amount

Treatment Allowance292

Payable to a disablement pensioner
prevented from working because of
medical treatment for an accepted
disability who suffers actual loss of
earnings. This is paid instead of the
pensioner’s usual rate of pension.

Paid at 100% rate of
disablement pension
plus an allowance for
any eligible member
of the family.

Funeral Grant293

Paid where the veteran’s death was
attributable to service or the veteran died
while receiving treatment for an accepted
disablement.

Up to £1,400.

Surviving spouses and partners291292293
Widows’ pensions are paid where death is due to or hastened by an injury that
was caused by or aggravated by service.294 The pension is also available where the
veteran was in receipt of certain higher rates of pension and allowances because of
serious disability.295 The pension is currently paid at £110.05 per week. A higher
rate of pension is paid if the veteran was an officer or if the widow is over 40 years,
or is under 40 years and supporting a child, or has limited finances.296 The pension
ceases if the widow enters a new relationship, unless the late veteran left service
prior to 31 March 1973 and the widow enters the new relationship on or after 6
April 1973. The pension may be restored if the relationship ends.297
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6.12

Decision-making
The decision to award a War Disablement Pension is made by a medical adviser
at the Service Personnel and Veterans Agency. Decisions regarding pensions may
be appealed to the Pensions Appeal Tribunal.
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Special issues

6.14

The number of new claims under the War Pension Scheme declined steadily until the late 1980s when there was a sharp increase. The cause of this increase
was a large influx of claims for noise induced hearing loss. The claims were
predominantly from World War II veterans who were aged at least 60, and
were experiencing some hearing loss, often relatively slight. The claims were based
on the assertion that the loss was caused many years previously by exposure to
noise in service. Because of the standard of proof rules under the War Pension
Scheme, many claims succeeded.298

6.15

In January 1993, the rules of the scheme were amended so that awards were no
longer made for noise induced hearing loss of less than 50 decibels or 20 per cent.
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291 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 20.
292 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 17.
293 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 32.
294 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 23.
295 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 22.
296 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 23.
297 Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK), art 33.
298	United Kingdom Ministry of Defence above n 276.
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Age-related disablement
6.16

Entering the 1990s, the age profile of war pensioners reflected the time of mass
service in World War II, with 52 per cent aged 75 or over. The United Kingdom
found that given its wide discretion, the War Pension Scheme was “vulnerable to
expansionary pressure”. By the 1990s, the Government was concerned that “given
the age of many war pensioners and the easy test for entry into the scheme, … it
was likely that many pensions were being paid for disablement with at best a very
tenuous connection to Service.” The “open gateways to reviewing and increase of
pension were felt to provide a disincentive to ‘get better’ with resulting undesirable
social consequences”.299

Nuclear test veterans
6.17

The War Pension Scheme continued to receive claims from veterans of nuclear
tests carried out in the Pacific in 1950s. The nuclear test veterans maintain that
their health and that of their children has suffered. Nuclear test veterans are
eligible to claim under the terms of the scheme. There is a war pensions policy
presumption based on National Radiological Protection Board epidemiological
studies under which awards may be made for leukaemia, other than chronic
lymphatic leukaemia, and polycythaemia rubra vera. Otherwise, a pension may
be awarded in an individual case where the evidence shows that the individual
was exposed to a significant level of ionising radiation and he or she is suffering
from a recognised radiogenic disease.300

Armed forces compensation scheme
6.18

The United Kingdom Government considered that the War Pension Scheme had
rules and standards that were appropriate at the time of war and in the context
of its introduction, but by the 1990s were of questionable validity. It considered
that many of the matters included in the scheme were addressed by the universal
and comprehensive programme of state benefits in welfare legislation that had
been introduced after the scheme. Additionally, it found that systems of support,
particularly for those of working age, had shifted to focus on enhancement of
capability and enablement.301

6.19

Through a joint Ministry of Defence and Department of Social Security review in
the late 1990s leading to a consultation document in 2001, a scheme with a more
stringent burden of proof was proposed. The War Pension Scheme evidential
standard was deemed to be no longer appropriate because it dated back to the time
of World War II when record keeping was less accurate than it is today, and large
numbers of claims had to be dealt with quickly. Under the new scheme, the onus
shifted to the claimant to prove the claim on the balance of probabilities.302

299	Ibid.
300	Ibid.
301	Ibid.
302	Ibid.
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6.20

The Armed Forces Compensation Scheme, as set out in the Armed Forces and
Reserve Forces (Compensation Scheme) Order 2005, came into force on 6 April
2005. The new scheme replaced the War Pension Scheme for injuries or deaths
occurring on or after this date. The War Pension Scheme continues to apply to
injuries and death caused before 6 April 2005.

Compensation
6.21

The Armed Forces Compensation Scheme provides compensation, irrespective of
fault, across the full range of circumstances in which illness, injury or death arise
as a result of service. The scheme uses the “balance of probabilities” standard
of proof.303 Only in respect of conditions that are included in a schedule to the
Armed Forces and Reserve Forces (Compensation Scheme) Order 2005, a document known as The Tariff, may compensation be claimed.

6.22

An Armed Forces Compensation Scheme award can be made up of two parts:

6.24

The scheme has a time limit for claiming of five years from the date of the incident
or illness or five years after leaving service, whichever is the earlier. The time limit
is waived in respect of certain disorders recognised as having late onset. 306 Unlike
the War Pension Scheme, Armed Forces Compensation Scheme injury awards can
be made while the claimant remains in service. This applies only to the lump sum,
as personnel who remain in service continue to receive full pay. Any guaranteed
income payment due is paid on leaving service.

6.25

Armed Forces Compensation Scheme awards are generally “full and final”, taking
account of the future expected course of the injury. Reviews may be conducted
only in exceptional circumstances, which are essentially where the deterioration
of a condition is outside the normal prognosis, and where the change warrants a
higher award.307

6.26

Armed Forces Compensation Scheme injury awards do not include any
supplementary allowances. The intention is that people with care or mobility
needs, or who cannot work because of their injuries, will claim the relevant state
benefits from the Department for Work and Pensions.308

part 2:
International
Context

The current maximum lump sum award for a single injury is £285,000.

part 3:
Analysis and
Reform

6.23

part 1:
Current New
Zealand Scheme

(a) A tax free lump sum payment from a tariff graduated according to the
seriousness of the condition;304 and
(b) In the case of more serious injuries or illnesses, a tax free guaranteed income
payment payable for life based on age and salary at discharge, and the
severity of the injury.305

303	Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), art 51.
304	Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), art 15.
305	Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), art 16.
306	Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), arts 39-41.
307	Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), arts 46-49.
308	United Kingdom Ministry of Defence above n 276.
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Surviving spouses and partners
6.27

A tax free, lump sum bereavement grant of £20,000 may be paid to the survivor.

6.28

A Survivors Guaranteed Income Payment will also be paid to surviving partners
where the service person’s death was caused by service, the service person’s death
occurred while in service or within five years of service unless the condition
fits into one of the defined exceptions, and, in the case of unmarried partners,
where a substantial relationship can be demonstrated. The amount of payment is
determined by multiplying the member’s salary at the date of death or the date on
which he or she left service by a factor based on the member’s age when he or she
died. Sixty per cent of that figure will be paid to the survivor annually.

Medical care
6.29

All veterans are entitled to preferential National Health Service treatment for
their pensioned disablement; however it is not clear that this always works
in practice.

Appeals
6.30

Decisions on claims under both schemes carry a right of appeal to an independent
Pensions Appeal Tribunal. The Tribunal was established in 1943 and
plays a significant role in interpreting veterans’ legislation. An appeal against
a decision of the Tribunal on a point of law goes to the Pensions Appeal
Commissioners.309

6.31

There is a six month time limit for making an appeal from the date of notification
of the decision.310

6.32

Armed Forces Compensation Scheme claimants can also ask for the outcome of
their claim to be reconsidered formally by the Service Personnel and Veterans
Agency, for instance if they are unhappy with the level of the award, or the
decision not to award.

Administration
6.33

War Pensions are administered by an executive agency of the Ministry of Defence –
the Service Personnel and Veterans Agency. This agency provides personnel services
to the defence force as well as services to veterans.311 The Veterans Policy Unit of
the Ministry of Defence is responsible for a number of veterans’ projects and policy
issues, and investigates the health concerns of particular groups of veterans.312

6.34

The Veterans Welfare Service is a part of the Service Personal and Veterans
Agency. Its main roles are to give advice, guidance and practical help to war
pensioners and to provide help to people who are in the process of claiming under
the War Pensions Scheme or the Armed Forces Compensation Scheme.

309	Ibid.
310	Pensions Appeal Tribunals Act 1943 (UK), s 5A(1).
311 Veterans UK www.veterans-uk.info (Last accessed 23 May 2008).
312 Ministry of Defence www.mod.uk (Last accessed 23 May 2008).
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6.36

In relation to the War Pension Scheme, the United Kingdom government has found
that whilst the number of war pensioners continues to fall, the level of expenditure
has not dropped so steeply. The percentage of pensioners aged 75 and over continues
to increase, making the War Pension Scheme resource intensive and relatively costly
to administer. It is expected that claims from service personnel who left service prior
to the introduction of the Armed Forces Compensation Scheme will be making
claims under the War Pension Scheme for many years to come.315

6.37

The War Pension Scheme contains large areas of discretion, which require
individual consideration of often large quantities of evidence. Much work is
devoted to reworking existing cases, following to repeated approaches from
claimants, with only a minority of those considerations resulting in a change.
A significant number of these cases are appealed. Major sources of contention
include the commencement dates of awards, the application of the correct burden
and standard of proof and issues relating to the conduct of reviews. A review is
currently under way into the possible simplification and rationalisation of the War
Pension Scheme.316

part 2:
International
Context

According to the Ministry of Defence, early analysis of the Armed Forces
Compensation Scheme has indicated that it is meeting the majority of its original
principles, in particular those of simpler arrangements for claimants, ensuring
compensation is in line with modern methods of calculating compensation,
targeting resources at the most disabled and reducing the number of claims for
compensation that have to be settled in court by way of appeal.313 The scheme has
proven easier to administer. Few cases need to go to formal appeal, as they are dealt
with through the reconsideration system. Amendment was made to the scheme in
relation to the amount of lump sum where a person has multiple injuries so that
now a person can receive the full amount of compensation payable for each injury.
A further, more in-depth review of the Armed Forces Compensation Scheme will
be carried out in 2010 to assess the first five years of the new scheme.314

History
6.38

part 3:
Analysis and
Reform

Au s t ral ia

6.35

part 1:
Current New
Zealand Scheme

Current situation

The Australian system of veterans’ entitlements, which was for many years known
as the “repatriation system”, developed in a similar way to other Commonwealth
countries, with the World Wars providing impetus for the development and
extension of the system. The genesis of Australia’s repatriation system lies in the
Defence Act 1903. Australia’s repatriation system was built around programs of
compensation for injury, illness and death attributable to service in the Australian
Defence Force, health care, income support and commemorations.

313	United Kingdom Ministry of Defence above n 276.
314	Ibid.
315	Ibid.
316	Ibid.
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Veterans’ Entitlements Act 1986
6.39

The Veterans’ Entitlements Act 1986 replaced the Repatriation Act 1920 and
continued on the history of providing benefits to Australia’s veterans. The Veterans’
Entitlements Act provides for pensions and allowances to be paid to former members
of the Australian Defence Force for service prior to 1 July 2004 where that service
was in a warlike, non-warlike or hazardous service overseas.317

Disability compensation
6.40

A War Disability Pension is paid to compensate anyone who has an injury or
disease caused by service that is covered by this Act. A claim can be made at any
time and for any disability. The pension takes the form of a fortnightly pension
payment, which is tax free, payable for life and is indexed four times a year.

6.41

There are different rates of disability pension depending on the level of impairment
a person has as a result of the service-caused injury or disease. The General Rate
of War Disability Pension is payable from 10 to 100 per cent and compensates
non-economic loss. The 100 per cent General Rate is currently paid at A$344.80
per fortnight.318 Pensions at rates above the General Rate are payable to those with
severe service-caused incapacities that affect money earning capacity. These rates
are as follows:
(a) Extreme Disablement Adjustment – payable at a rate of A$535.60 per
fortnight to an over 65 year old veteran with a severe level of impairment;319
(b) Intermediate Rate – payable at a rate of A$658.50 per fortnight to a veteran
under 65 years with an impairment rating of 70 per cent or more, who is
unable to work more than 20 hours per week as a result of service-caused
incapacity alone;320 and
(c) Special Rate – payable at a rate of A$970.50 per fortnight to a veteran
under 65 years, who has an impairment rating of 70 per cent or more, and
is unable to work more than eight hours per week as a result of servicecaused incapacity alone.321

Allowances
6.42

There are a number of different allowances that are available to those in receipt of a
War Disability Pension or to their dependents. The main allowances are set out in
the table at paragraph 6.58 comparing entitlements under the Veterans’ Entitlements
Act with those under the Military Rehabilitation and Compensation Act 2004.

Surviving spouses and partners
6.43

A War Widow(er)’s Pension is available to widows or widowers of deceased
members of the Australian Defence Force who died as a result of a service-caused
injury or disease or who were severely disabled by service that is covered by the
Act. The War Widow(er)’s Pension is also payable where the veteran’s death is

317
318
319

Veterans’ Entitlements Act 1986 (Cth), s 13.
Veterans’ Entitlements Act 1986 (Cth), ss 21A-22.
Veterans’ Entitlements Act 1986 (Cth), s 22. The level of severity required is an impairment rating under
GARP of at least 70 points and a lifestyle rating of at least 6 points. See Chapter 12 for a discussion of
GARP and the impairment and lifestyle ratings.
Veterans’ Entitlements Act 1986 (Cth), s 23.
Veterans’ Entitlements Act 1986 (Cth), s 24.

320
321
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caused by a disability for which a War Disability Pension was awarded, or the
veteran was an ex-prisoner of war, or the veteran was receiving the Special Rate,
Intermediate Rate or Extreme Disablement Adjustment.322 The War Widow(er)’s
Pension is currently paid at A$582.40 per fortnight.
Income support
6.44

The Service Pension is an income support payment paid to veterans and surviving
partners or spouses on the grounds either of age (60 years and over) or invalidity.
It is subject to income and asset testing.323

6.45

The Income Support Supplement is an additional income support payment to
recipients of the War Widow(er)s’ Pension. This payment is also income tested.324

6.47

The MRCA combined the best features of the Veterans’ Entitlements Act and
the Safety, Rehabilitation and Compensation Act. It provides an evidence based
approach to establishing links between conditions and service. It takes a “whole
person impairment” approach to non-economic loss, which takes quality of life and
rehabilitation into account. The MRCA provides more flexible benefit options.

6.48

Compensation and Incapacity Payments are not available until after a disability
has reached a permanent state.

part 2:
International
Context

The Military Rehabilitation and Compensation Act 2004 (MRCA) replaced the
Veterans’ Entitlements Act in providing entitlements for veterans in relation to
service after 1 July 2004 and to dependants of those who die as a result of their
service or who have been severely injured as a result of their service on or after 1
July 2004. The MRCA also replaced the Safety, Rehabilitation and Compensation
Act 1988, a workplace accident compensation scheme for Federal government
workers, as far as it related to members of the Australian Defence Force serving
after 1 July 2004. Up until 1 July 2004 members of the defence force with service
in peacetime were covered by the Safety, Rehabilitation and Compensation Act
1988, and members with warlike, non-warlike or hazardous service were covered
by the Veterans’ Entitlements Act.

part 3:
Analysis and
Reform

6.46

part 1:
Current New
Zealand Scheme

Military Rehabilitation and Compensation Act 2004

Rehabilitation
6.49

The provision of rehabilitation under the MRCA is designed to maximise a person’s
capacity for work and functionality. The MRCA provides for rehabilitation
programs, assistance in finding suitable defence or civilian work and assistance
in moving from defence service to civilian life. The Government is obligated to
undertake an assessment of a claimant’s capacity for rehabilitation and to provide
a rehabilitation programme if appropriate.325

322
323
324
325

Veterans’ Entitlements Act 1986 (Cth), ss 13-13A.
Veterans’ Entitlements Act 1986 (Cth), s 35A.
Veterans’ Entitlements Act 1986 (Cth), s 45A.
Military Rehabilitation and Compensation Act 2004 (Cth), ss 46 & 51.
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Compensation for permanent impairment
6.50

Veterans who are eligible for compensation for their permanent impairment have
the choice of receiving a periodic payment, a lump sum determined on the basis of
the level of impairment and the veteran’s age, or a part periodic payment and part
lump sum.326 These payments are tax free. The maximum amount currently paid
is A$267.83 per week or the equivalent lump sum.

Incapacity payments for lost earnings
6.51

Incapacity Payments are available as compensation for the incapacity to
work or remain in service. Incapacity Payments are designed to be the
difference between normal earnings and the veteran’s actual earnings
after suffering the injury or disease. They are taxable and cease at age 65.
The normal earnings are based on the claimant’s Australian Defence Force
salary and allowances at time of incapacity. The veteran receives 100 per cent
of their pre-incapacity salary and allowances for 45 weeks and then receives 75 per
cent of pre-incapacity earnings.327

Special rate disability pension safety net
6.52

Veterans are given the choice to take a Special Rate Disability Pension instead of
incapacity payments where they have impairment assessed at 50 points or more,
are unable to work more than 10 hours per week and rehabilitation is unlikely to
improve capacity for paid employment. This pension is tax free and payable for
life. The current rate is A$485.25 per week.328

Dependants’ benefits
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6.53

A Death Benefit is paid to a wholly dependent partner when death is due to service
or the veteran had a high level of impairment. The partner may choose a periodic
payment equal to a War Widow(er)’s Pension, which is currently A$291.20 per
week, or an age-based lump sum equivalent.329

6.54

An additional Death Benefit is paid as a lump sum where a death is due to service.
This is currently paid at A$114,915.33. If the veteran was in receipt of Incapacity
Payments at the time of his death, the partner receives continued payments of
these for 12 weeks after the date of death.330

6.55

Qualifying partners also receive a Gold Card for medical treatment, a pharmaceutical
allowance and a telephone allowance.331

6.56

Other dependants can receive up to A$68,949.20 each. A dependent child who
is under 16 or is between 16 and 25 and in fulltime education, may receive this
as a lump sum or a periodical payment of up to A$75.84 per week.332 Dependent
children may also access education assistance,333 and receive a Gold Card and
pharmaceutical allowance while in fulltime education.334

326
327
328
329
330
331
332
333
334

Military Rehabilitation and Compensation Act 2004 (Cth), s 78.
Military Rehabilitation and Compensation Act 2004 (Cth), s 85.
Military Rehabilitation and Compensation Act 2004 (Cth), ch 3, part 6.
Military Rehabilitation and Compensation Act 2004 (Cth), ss 233-236.
Military Rehabilitation and Compensation Act 2004 (Cth), s 242.
Military Rehabilitation and Compensation Act 2004 (Cth), ss 245, 284 and 300.
Military Rehabilitation and Compensation Act 2004 (Cth), s 251.
Military Rehabilitation and Compensation Act 2004 (Cth), s 258.
Military Rehabilitation and Compensation Act 2004 (Cth), ss 284 & 300.
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6.57

Funeral assistance is provided to cover the costs of the funeral. The maximum that
can be paid is A$9,297.00.335

Comparison table: Veterans’ Entitlements Act and MRCA
The following table compares the entitlements available under the Veterans’
Entitlements Act and those available under the MRCA.336
Benefits

VEA

MRCA

Compensation
for permanent
impairment

Disability pension for life, tax-free,
with the rate depending on the
degree of incapacity.

Up to $267.83 per week tax free
for life. Rate depends on the degree
of impairment. May be converted
to an age based lump sum e.g.
$350,964.43 for a 30 year old.

Loss of Earnings Allowance is paid
where treatment for an accepted
disability results in actual loss of
earnings. This tops up the rate of
Disability Pension to the Special
Rate or pays the amount of
earnings, whichever is less.
Temporary Incapacity Allowance is
paid where treatment has resulted
in incapacity for at least 28 days.
This tops up the rate of Disability
Pension to the Special Rate.

Weekly, taxable, incapacity
payments for loss of earnings
paid at 100% of normal earnings,
reducing to 75% after 45 weeks
after discharge. Cease at age 65.

part 1:
Current New
Zealand Scheme

Compensation
for incapacity for
service or work

In the case of someone who
receives the maximum permanent
impairment payment, also a lump
sum payment of $68,949.20 to any
dependent children under 16 or 16
to 24 years if in full time education.

A more seriously injured person
may choose to receive a tax-free
Special Rate Disability Pension of
$485.25 per week instead.

Attendant
allowance

Paid in cases of accepted multiple
amputations, blindness, paralysis
or condition of similar effect and
severity. Rate: $66.05 per week
(low), $132.25 per week (high).

Reimbursement of up to $379.22
per week for the cost of attendant
care reasonably required as a result
of the accepted conditions.

Household
services

Low level domestic support services
according to assessed need (Gold
Card) or assessed need related to
accepted disability (White Card).

Reimbursement of up to $379.22
per week for the cost of household
services reasonably required as a
result of accepted conditions.

part 2:
International
Context

Rates ($/week): Special – 485.25,
Intermediate – 329.25, Extreme
Disablement Adjustment – 267.80,
General (10% to 100%) – 17.24 to
172.40.

part 3:
Analysis and
Reform

6.58

Up to 15 hours per year of garden
maintenance (safety related only)
and home maintenance.
Vehicle purchase,
modification and
maintenance

Vehicle Assistance Scheme
including up to $39,810 for a new
vehicle (only available to certain
amputees, paraplegics or someone
with a condition of similar effect
and severity). Covers modifications
necessary for accepted disabilities.
Maintenance allowance towards
running costs $1835.60 per year.

Reasonable costs of any
modifications to the vehicle, which
are reasonably required as a result
of accepted injury. Assistance
to purchase a new or second
hand vehicle will be provided for
someone whose vehicle cannot
be modified or who does not own
a vehicle, and who will derive a
benefit from the vehicle.

335 Military Rehabilitation and Compensation Act 2004 (Cth), s 266.
336	Provided by the Australian Department of Veterans’ Affairs, May 2008.
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Benefits

VEA

MRCA

Medical
treatment

White Card for the treatment of
accepted disabilities only.

Gold Card if permanent
impairment points of 60 or more
or if eligible for the Special Rate
Disability Pension.

Gold Card if receiving a disability
pension at or above the 100%
rate; or 50% disability pension or
30 impairment points under MRCA
and any amount of service pension;
or 70 years of age with qualifying
service; or an ex-POW. May also
be given to a widowed spouse or
dependent child (up until age 25)
where the member’s death has
been accepted as service caused.

Pharmaceutical
allowance

Available for holder of a treatment
card, $2.90 per week.

Available for holder of a treatment
card, $2.90 per week. For non card
holders, the cost of all reasonable
pharmaceuticals is reimbursed for
accepted conditions.

Cost of
attendance
for medical
treatment

Reimbursement of travel expenses
at specified rates.

Reimbursement of travel expenses
at specified rates.

Rehabilitation

Veterans’ Vocational Rehabilitation
Scheme – limited in scope and
assistance.

All rehabilitation required or
deemed appropriate to return the
person to at least the same physical
and psychological state and social,
vocational and educational status
as they had pre-injury or disease.

Home
modification

Limited availability under some
Department of Veterans’ Affairs
programs.

Provided through rehabilitation if
reasonably required due to
the injury.

Aids and
appliances

Appropriate aids and appliances
according to assessed clinical need
(Gold Card) or accepted disability
(White Card).

All reasonable costs of aids and
appliances reasonably required due
to the person’s injury.

Workplace
modifications

Under Veterans Vocational
Rehabilitation Scheme.

Provided through rehabilitation
program. All reasonable costs for
necessary alterations.

Compensation
for loss of, or
damage to,
property

No

Reimbursement of the cost of
replacing medical aid or appliance
lost or damaged as a result of an
accident occurring whilst rendering
defence service, but for which the
member has not lodged a claim
for injury.

Widow(er)’s
benefits

$291.20 per week tax free pension
payable fortnightly for life in
respect of death due to service.

$291.20 per week tax free for a
wholly dependent partner of a
deceased member. May choose to
have lump sum.

Up to $81.60 per week additional
income support supplement
(means tested).
Gold Card for life.
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Gold Card to widow/er or
dependent child (up to 16, or
16-25 if in full time education)
where death is service caused; or
the member was eligible for the
Special Rate Disability Pension;
or member suffered a permanent
impairment of 80 points or more
at time of death.
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Additional age-based lump sum
where the death is service caused.
A widow(er) would be eligible for a
maximum additional death benefit
of $114,915.33.

Benefits

VEA

MRCA

Dependent
children benefits

Fortnightly orphans pension (if
service caused death of parent).
Conditions apply if child over
16 e.g. not eligible if receiving
education benefits.

$68,949.20 tax free lump sum
payment for each wholly or partly
dependent child under 16 or from
16 to 24 inclusive if in full time
education at time of death.

$40.40 per week if service parent
deceased.

If eligible young person was
wholly or mainly dependent on
the member at time of death
an additional $75.84 per week
(while under 16 or from 16 to 24
inclusive if in fulltime education).

Primary $214.10 per year.
Secondary/Tertiary $22.00 per week
for a student aged under 16 and at
home, up to a maximum of $177.70
per week for those 16 to 25 who are
forced to live away from home for
educational purposes.

MRCA Education and Training
Scheme for dependent children
of severely injured members or
deceased members where the
member’s death is accepted as
service caused, or the member
is eligible for the Special Rate
Disability Pension at time of
death, or the member suffers
a permanent impairment of 80
points or more.
Primary Rate $214.10 per year.

part 1:
Current New
Zealand Scheme

Veterans’ Children Education
Scheme benefits (non-means
tested) for eligible children of
certain severely disabled members
or members whose death has been
accepted as service caused. Paid at
various rates:

Secondary/Tertiary Rate $22.00 per
week for a student aged under 16
and at home, up to a maximum of
$177.70 per week for those 16 to
25 who are forced to live away from
home for educational purposes.

Other
dependants

No

The total amount payable to all
other dependants is $218,339.14
with individuals limited to
$68,949.20 each. The amount
actually payable depends on
matters such as financial loss,
degree of dependency and length
of time the dependent would have
relied on the deceased’s support.

Funeral benefit

For service caused death,
reimbursement up to $2,000.
Automatic full funeral benefit for
some deceased veterans.

Reasonable cost of funeral up to
maximum of $9,297.00.

Bereavement
payment of
disability pension

Deceased person’s disability
pension continues for 6 fortnights
if there is a surviving spouse.

Lump sum equaling 12 times the
weekly permanent impairment
payments, incapacity payments
and Special Rate Disability Pension.

part 2:
International
Context

Children’s
education
benefits

part 3:
Analysis and
Reform

$80.75 per week if both parents
deceased.

If there are a number of eligible
young persons, the amount
payable is shared amongst them,
having regard to the loss of
financial support suffered by the
eligible young person as a result
of the death.
Financial advice

No

$1,378.98.

All payment rates are in A$.
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Decision-making
Standard of proof and Statements of Principles
6.59

The Veterans’ Entitlements Act provides for the development of Statements
of Principles (SoPs), which are legislative instruments that set out the factors
that can be said to cause a medical condition that is the subject of a claim.337
These take into account the standards of evidence required for a successful claim;
for instance, for warlike service this is the “reasonable hypothesis” standard.338
The SoPs provide the basis of a decision to award a pension. The SoPs apply under
both the Veterans’ Entitlements Act and the MRCA.339

Assessment of levels of compensation
6.60

The Veterans’ Entitlements Act also provides for the development of the Guide
to the Assessment of Rates of Veterans’ Pensions (GARP).340 GARP advises medical
practitioners on how to assess the level of incapacity from war-caused or defencecaused injury or disease. GARP M, a modified version of GARP, is applied to
claims under the MRCA.341

Administration
6.61

The Veterans’ Entitlements Act establishes the three member Repatriation
Commission, which has the responsibility for administering and decisionmaking.342 Under the MRCA, the body with responsibility for administering and
decision-making is the Military Rehabilitation and Compensation Commission.
This Commission is made up of five members, three of whom are the same
members as sit on the Repatriation Commission. 343 The Commissions are
independent of the Department of Veterans’ Affairs, although the President of the
two Commissions is also the Secretary of the department. Decision-making
authority in relation to claims under both Acts is delegated to claims assessors
within the Department of Veterans’ Affairs.

Medical care
6.62

All recipients of a War Disability Pension are given a Repatriation Health Card
for Specific Conditions (White Card), which provides them with governmentfunded treatment for their accepted disabilities. Severely disabled veterans with
War Disability Pensions at 100 per cent of the General Rate or higher are eligible
for a Repatriation Health Card – For All Conditions (Gold Card), which provides

337 Veterans’ Entitlements Act 1986 (Cth), ss 120A-120B.
338	See Chapter 11 for further discussion on evidential standards and SoPs in Australia.
339 Military Rehabilitation and Compensation Act 2004 (Cth), ss 338-339.
340 Veterans’ Entitlements Act 1986 (Cth), s 29.
341	See Chapter 12 for further discussion of GARP.
342 Veterans’ Entitlements Act 1986 (Cth), part XI.
343 Military Rehabilitation and Compensation Act 2004 (Cth), ch 9.
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them with government-funded treatment for all their health conditions, whether
or not they are accepted.344 The Pharmaceutical Allowance of A$2.90 per week is
also paid to those who have a White or Gold Card.
6.63

Under the MRCA, veterans receive reimbursement for health costs for short-term acute
injuries and a White or Gold Card for chronic injuries and diseases depending on the
seriousness of the impairment.345

Appeals
6.64

Pension Act 1985
6.65

The Pension Act now primarily applies to veterans of World War I, World War
II and the Korean War.

6.66

The Pension Act provides coverage under two principles:346

part 1:
Current New
Zealand Scheme

C a n ada

Decisions can be appealed to the Veterans’ Review Boards, which are statutory
bodies in each state. The Veterans’ Review Boards are independent of the
Repatriation Commission and the Military Rehabilitation and Compensation
Commission, and the Department of Veterans’ Affairs. Appeals against decisions
of the Veterans’ Review Boards are heard by the Administrative Appeals Tribunal,
and beyond that may be pursued through the Federal Court on issues of law.
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·· The Insurance Principle, which provides for pension coverage 24 hours a day
for war time or special duty service; or
·· The Compensation Principle, which provides pension coverage for disability
or death that was directly related to, or permanently worsened by peacetime,
non-special duty, service factors or events.
Disability pensions
Under the Pension Act, entitlement to a Disability Pension is based solely on the
relationship between service and disability. The part that service has played in
causing or worsening a disability is taken into account in the amount of pension
that is awarded. This is known as the “entitlement” to a pension and is expressed
in fifths, with five fifths representing that a disability is wholly related to service,
and one fifth representing that a disability is only minimally related to service.
The severity of a disability is assessed based on submitted medical information.
Assessments are expressed in percentages from 0 to 100 per cent, determined
by the degree of entitlement (expressed in fifths) and a medical assessment
(expressed as a percentage). Pensions of between 1 and 4 per cent are awarded as a
one-off lump sum payment. Pensions of 5 per cent and over are paid as a monthly
pension.347 As pensioned disabilities worsen over time, the extent of the disability
can be reassessed for the purpose of increasing the pension amount. Disability
Pensions are tax free and indexed annually.
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6.67

344

Department of Veterans Affairs Factsheet: Veteran – Overview of Health Services available to the Veteran
Community (HSV01, Canberra, 2008). The Australian Department of Veterans Affairs has introduced
Treatment Principles that establish standard rates of funding for different types of medical treatment
and procedures that are funded under the White and Gold Cards.
345 Department of Veterans Affairs Factsheet: Treatment (MRC22, Canberra, 2008).
346 Veterans Affairs Canada www.vac-acc.gc.ca (Last accessed 4 June 2008).
347	Pension Act RS C 1985 c P-6, s 35.
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6.68

Disability Pensions may be commenced from the latter of the day on which
application was first made, and a day three years prior to the day on which the
pension was awarded.348

Additional pension for spouse or partner or child
6.69

In addition to the veteran’s Disability Pension, veterans also receive a Disability
Pension in respect of their spouse or common-law partner. This is equal to 25 per
cent of the Disability Pension paid to the veteran.349

6.70

An additional amount is paid to the veteran in respect of any children under
18, or between 18 and 25 if studying full time, or at any age for an incapacitated
child who became incapacitated prior to age 18 or between 18 and 25 if studying
at the time.350

Allowances
6.71

The following tables sets out the allowances available under the Pension Act.
Name of

Eligibility

Amount

Exceptional
incapacity
allowance351

Payable to a veteran who is
exceptionally incapacitated in whole or
in part by their pensioned disability.

Between $4,797.48 and
$14,391.72 per year352 depending
on the extent of the helplessness,
pain, loss of enjoyment of life &
shortened life expectancy.

Attendance
allowance353

Payable to a veteran who has a
disability assessed at 1% or more
and/or is receiving prisoner of war
compensation. Must be totally
disabled & in need of attendance due
to his or her physical or mental state.

Between $2,879.04 and
$17,989.20 per year354 depending
on degree of attendance needed
in the day-to-day personal care of
the pensioner.

Clothing
allowance355

Payable to a veteran who is an
amputees, wears special appliances,
requires specially-made clothing
or who suffers from a pensionable
disability which causes them to soil
their clothing excessively.

Between $226.08 and $2,038.32
per year.356

Allowance

		

All amounts are in C$351352353354355356

Income support
6.72

The War Veterans Allowance is available to veterans with service in World War
I, World War II or Korea. A surviving spouse or common-law partner, or orphan
may also qualify for a War Veterans Allowance if the deceased veteran had the
required war service. Veterans or survivors can be awarded the allowance if they

348	Pension Act RS C 1985 c P-6, s 39(1)-(2).
349	Pension Act RS C 1985 c P-6, s 21 & 1st sch.
350	Pension Act RS C 1985 c P-6, s 21 & 1st sch.
351	Pension Act RS C 1985 c P-6, s 72(1).
352	Pension Act RS C 1985 c P-6, 3rd sch.
353	Pension Act RS C 1985 c P-6, s 38.
354	Pension Act RS C 1985 c P-6, 3rd sch.
355	Pension Act RS C 1985 c P-6, ss 38(4)-(8).
356	Pension Act RS C 1985 c P-6, 3rd sch.
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have reached the age of retirement or if they are permanently unemployable
or unable to maintain themselves because of physical or mental disability or
because they are caring for a dependent child.357 The allowance is income tested. The
Government can supplement income up to a maximum ceiling which is adjusted
quarterly. Income up to a certain amount is exempted from income testing.
6.73

On the death of a veteran who was in receipt of a War Veterans Allowance, a
special monthly allowance can be made to the veteran’s survivor based on the
veteran’s level of monthly allowance.358

Survivors and children
Continued payment of disability pension for one year
6.74

For the duration of one year following the veteran’s death, a veteran’s survivor
is entitled to continued payment of the Disability Pension that the veteran was
receiving at the date of death, including any additional amounts paid on behalf of
the veteran’s spouse or common-law partner, and any dependent children.359

6.76

If the amount of the Survivor’s Benefit is greater than that which was being paid
to the veteran at the time of death, the survivor will receive the Survivor’s Benefit
instead of a continuation of the veteran’s Disability Pension for one year.

6.77

The Survivor Benefit does not cease if the survivor remarries or enters a new
relationship.
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Under the Pension Act, a Survivor Benefit is available to a veteran’s survivor after
one year after the veteran’s death. Where a veteran was in receipt of a Disability
Pension which was paid at a rate between 48 and 100 per cent, the survivor is
entitled to a Survivor Benefit paid at the maximum rate.360 This amount is equal
to three-quarters of the rate paid to a single pensioner with a disability assessed
at 100 per cent, and is currently paid at C$1,699.13 per month.361 Survivors
of veterans whose Disability Pensions were paid at between 5 and 47 per cent
receive a proportionate Survivor’s Benefit equal to 50 per cent of the rate paid to
the veteran, including amounts for the spouse or common-law partner, and any
dependent children.362
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6.75

part 1:
Current New
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Survivor Benefit

Education Assistance Program
6.78

The Education Assistance Program provides post-secondary education assistance
to those children of deceased veterans who have died as a result of military service
or who were pensioned at 48 per cent or greater at the time of death. Assistance
may be provided for four years or 36 academic months, whichever is less. Qualified

357 War Veterans Allowance Act RS 1985 c W-3, s 4.
358 War Veterans Allowance Act RS 1985 c W-3, s 5.
359	Pension Act RS C 1985 c P-6, s 21(1)(i), 21(2)(d), 54(2), 45(2.1), 45(3) & 45(3.01).
360	Pension Act RS C 1985 c P-6, ss 45(2) and (2.1).
361	Pension Act RS C 1985 c P-6, 2nd sch.
362	Pension Act RS C 1985 c P-6, ss 45(3) and (3.01).
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clients must be pursuing full-time educational studies in Canada and enter the
program before they are 25. Assistance cannot be extended beyond the year in
which they turn 30.363
Decision-making
6.79

Staff at Veterans’ Affairs Canada are empowered under Ministerial delegation
to make the decisions regarding pension claims. Decision-making regarding
the award of a Disability Pension is guided by the Pension Policy Manual and
the Entitlement Eligibility Guidelines. These operational guidelines are used
in determining the relationship of a medical condition or disability to military
service. Thirty-five Entitlement Eligibility Guidelines were implemented in
May 2002 addressing approximately 50 commonly claimed medical disabilities.
Two additional Entitlement Eligibility Guidelines have since been added.

The New Veterans Charter
6.80

In 2005, the Government of Canada passed the Canadian Forces Members and
Veterans Re-establishment and Compensation Act 2005, which is also known
as the “New Veterans Charter”. The new legislation, which came into effect on
1 April 2006, was developed to address the unique needs of Canadian Forces veterans
who require programmes and services based on opportunity and wellness.364

6.81

The New Veterans Charter, with certain exceptions, applies to all those claiming
in respect of an injury or death caused by service after 1 April 1947.

Financial benefits
Lump Sum Disability Award
6.82

The Lump Sum Disability Award is to recognise and compensate for the noneconomic impacts of a service-related disability.365 It is a tax free lump-sum payment.
Those eligible are Canadian Forces members and veterans with a service-related
injury or disease or an injury or disease that has been aggravated by service.
The costs of financial advice in relation to the lump sum may also be paid.

6.83

Under this scheme, levels of disability are expressed on a scale of 1 to 100 per cent
based on a document known as the Table of Disabilities.366 The Disability Awards
are awarded in 5 per cent increments up to C$260,843.84.367 If a condition worsens
the level of the award can be reassessed.

Allowances
6.84

A Clothing Allowance is available for veterans who have a Disability Award
because of an amputation or other disability that causes wear and tear on clothing
or a disability that requires specially-made clothing.368

363 Veterans Affairs Canada above n 346; Children of Deceased Veterans Education Act RS 1985 c C-28.
364	Ibid.
365 Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 45.
366	See Chapter 12 for further discussion of the Table of Disabilities.
367 Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 52;
Veterans Affairs Canada above n 346.
368 Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 60.
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6.85

The Detention Benefit is a tax-free lump sum paid to recognise and compensate for
the non-economic effects arising from being detained by an enemy, opposing force
or criminal element or evading capture or escaping from any such power.369

6.87

Once a veteran is no longer entitled to the Earnings Loss Benefit and is able to
return to work, the veteran may be eligible for Canadian Forces Income Support, a
“safety net” benefit. This benefit is for veterans who are in need of financial help,
actively looking for work and living in Canada. The payment is based on household income and may be paid at rates equivalent to the War Veterans Allowance,
which are usually lower the Earnings Loss Benefit rates. This payment may also
be paid to a veteran’s survivor or orphan.372

6.88

The Supplementary Retirement Benefit is a lump sum that makes up for lost
opportunity to contribute to a retirement fund. It is available for veterans who
are totally and permanently incapacitated and no longer qualify for Earnings
Loss Benefits.373 A veteran’s survivor may also qualify for a Supplementary
Retirement Benefit.374

6.89

A Permanent Impairment Allowance is available for veterans who suffer from lost
job opportunities because they are permanently and severely impaired. This is an
additional annual allowance for veterans with permanent and severe impairment.375
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The New Veterans Charter provides an Earnings Loss Benefit to ensure that
veterans’ income does not fall below 75 per cent of their pre-release military
salary while they are receiving rehabilitation services or a vocational assistance
programme. 370 This benefit ceases once the veteran completes his or her
rehabilitation or vocational assistance plan or if the plan is cancelled, or when the
veteran turns 65. The Earnings Loss Benefit may be paid to a veteran’s survivor
or orphan where a veteran dies of a service-related injury or disease or one that
was aggravated by service.371
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Income support

Death Benefit
6.90

The Death Benefit is a tax-free, lump sum payment to a spouse or common-law
partner and dependent children if a veteran is killed in service or injured in service
and dies within 30 days of the injury.376

Rehabilitation
6.91

The New Veterans’ Charter provides for rehabilitation services to be given “to a
veteran who has a physical or mental health problem resulting primarily from service
in the Canadian Forces that is creating a barrier to re-establishment in civilian life”
and who applies within 120 days of being medically released from the Canadian

369
370
371
372
373
374
375
376

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 64.
Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, ss 18-19.
Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 22.
Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, ss 27-19.
Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 25.
Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 25.
Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 38.
Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 57.
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Forces.377 The rehabilitation programme is designed to help disabled veterans who
need support to re-enter civilian life. The rehabilitation services provided must only
relate to the physical or mental health problem that resulted from service.378
Group Health Insurance
6.92

Eligible veterans and their families who would not otherwise qualify for the Public
Service Health Care Plan are able to obtain Group Health Insurance after the
veteran’s release.379 This benefit offers group health insurance through the Public
Service Health Care Plan at affordable costs. This may include drug benefits, vision
care, special medical supplies and treatment by medical specialists. Those receiving
this need to pay a monthly premium and are reimbursed at 80 per cent of the cost,
with a 20 per cent co-payment.

Job Placement Assistance
6.93

Veterans who have voluntarily released from the Canadian Forces are assisted
in finding a job. This may involve job-search training, career counselling and
job-finding assistance. A veteran’s survivor may also qualify for this assistance.380

Administration and Decision-Making
6.94

The Pension Act 1985 and New Veterans Charter give responsibility for the
administration and for decision-making to the Minister of Veterans Affairs.
As with all Canadian Government departments, the Minister has appointed a Deputy
Minister for Veterans Affairs, who is the Chief Executive of the Canadian veterans
department, Veterans Affairs Canada. The Minister’s decision-making powers and
discretion is delegated to Veterans Affairs Canada. Veterans Affairs Canada is a standalone department with the purpose of providing services and benefits to veterans and
their families, and commemorating their achievements and sacrifices.

Appeals
6.95

If a claimant under the Pension Act or New Veterans Charter is dissatisfied with a
decision, he or she may apply to the Veterans Review and Appeal Board for a review
of the decision.381 The Board is independent with full and exclusive jurisdiction
to hear appeals from the decisions of the Minister of Veterans Affairs under the
Pensions Act, the New Veterans Charter as it applies to Disability Awards, Detention
Benefits and Death Beneftis and the War Veterans Allowance Act.382 The Board
may affirm, vary or reverse the Minister’s decisions, or refer decisions back to the
Minister for reconsideration.

377 Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 8.
378 Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 10.
379 Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 66.
380 Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, ss 3-4.
381	Pensions Act RS 1985 c P-6, s 84; Canadian Forces Members and Veterans Re-establishment and
Compensation Act RS 2005 c 21, s 85.
382 Veterans Review and Appeal Board Act RS 1995 c 18, ss 18 & 26.

104

L a w C om m issi o n I s s u e s P a p e r

Part 3
a n a ly s i s
and REFORM

CHAPTER 7: General principles

Chapter 7
General principles
In t roduc tion

7.1

The Law Commission agrees with the principle that persons who have been
subjected to the risk of death or injury in the interests of the nation should in
return be entitled to benefits over and above those that are available to ordinary
New Zealanders. We have taken the approach that veterans should be able access
all the benefits, allowances and services to which every other New Zealander is
entitled, plus additional entitlements administered through Veterans’ Affairs
New Zealand (Veterans’ Affairs).

H istorical
Purp ose of
War Pens io ns
Sc heme

7.2

The history of New Zealand war pensions evidences an ongoing argument as to
what the fundamental purpose of war pensions should be:383
This has been essentially a four cornered debate in which the choices have been, first,
a payment made in recognition of service; second, a payment related to actual
economic loss; third, a payment in recognition of economic need; and fourth,
a payment made in respect to physical or mental disability caused by war service.

Service pension

106

7.3

The view that all those who have served their country at times of war should
receive financial recognition came closest to being reflected in legislation
in 1912. Pursuant to changes to the military pensions legislation, all Mäori
who had served with the Imperial forces were eligible for a pension,
irrespective of whether they had been involved in the fighting or not, and
most who had fought with the local militia were also made eligible.384

7.4

However, this was not continued, and the central objective reflected in the 1915
War Pensions Act was that a war pension should be payable to a serviceman or
his dependents if he had been disabled or died as a result of his wartime service.

7.5

During the 1960s the New Zealand Returned Services Association argued
strongly for a new pension to be paid to all those who had served overseas in
World War II, but this view was opposed by the Government.385

383

Stephen Uttley An Enduring Obligation: A History of War Pensions (Victoria University of Wellington,
1994) 103 (An Enduring Obligation).

384

Stephen Uttley “The Development of War Pensions Policy” (1994) British Review of New Zealand
Studies 33, 50 (“The Development of War Pensions Policy”).

385

Ibid.
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Compensation for economic loss
7.6

The view that a war pension is a form of compensation for economic loss was
to some extent reflected in the 1917 war pensions legislation, which incorporated
two elements:
·· A sum to compensate for death or disability independent of financial
circumstances; and
·· A sum to compensate for economic loss in a household’s position before and
after the war (although the size of the payment did not reflect the true
economic loss incurred by individual servicemen during service).

7.7

According to Stephen Uttley, the fear engendered by the American experience
of adopting an economic compensation approach ensured that such a policy was
not favoured in New Zealand, and economic compensation has had little
influence in more recent debates about war pensions.386

The view of war pensions as payments in response to the economic needs of war
veterans and as a compensation for disability has dominated New Zealand policy.

7.9

The 1922 Bartholomew Commission considered that pensions had two central
aims:

part 2:
International
Context

7.8
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Compensation for disability and economic need

P ri n cip les
g ov e rning a
ne w system

7.10

Uttley notes that every review of war pensions from Bartholomew in 1922 to
the Ministerial Taskforce on Income Maintenance in 1986 has accepted that
war pensions aim to address both objectives, but that all the major reviews
have favoured the view that when resources are limited, the emphasis should
be on meeting the economic needs of those people who have limited access to
other income.387

7.11

The general principles we consider should govern a modern scheme include
recognition of community responsibility for veterans, fair entitlements for
veterans, equality of access to entitlements for eligible veterans, a benevolent
approach to claims, administrative efficiency, and affordability. Each of these is
discussed below.

386

Ibid, 51-52.

387

Ibid, 52.
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·· To provide compensation for physical injury and financial loss suffered
through war service; and
·· To provide economic maintenance to those servicemen who were in financial
need.
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Community responsibility
7.12

The history of the war pensions scheme shows that it has long been considered
that the nation has a moral obligation to provide for veterans and their
dependents.

7.13

The Royal New Zealand Returned and Services’ Association (RNZRSA) has
impressed upon us that the difference between military life and civilian life is
that those in uniform may be required by law to stand deliberately into danger,
whereas the ordinary civilian will avoid it.388
People in the navy, the army and the air force present themselves to service, to
undertake training, to obey orders and instructions, to maintain health and fitness,
and to engage without question in combat and other military duties. They can be
ordered to put their lives and physical well-being at stake for whatever causes the
elected government and their fellow citizens require them lawfully to do.
They accept these duties knowing the consequence that certain of their rights as
citizens are abridged by law. For example, they must obey lawful orders including
those requiring them to go deliberately into combat danger, which calls for them
to suspend natural instincts for survival. No other walk of life requires this level of
obedience under law.

7.14

Thus, there exists a social contract with service personnel to the effect that in
return for their service the State should look after them and their families if they
are injured or killed.

7.15

The Royal British Legion has described the social contract in the following
terms:389
A career in the Armed Forces differs from all others. Service personnel agree to
sacrifice certain civil liberties and to follow orders; including orders to place
themselves in harm’s way in the defence of others. In return, the Nation promises
to help and support people in the Armed Forces and their families when they need
it most. This mutual promise is enshrined in the Military Covenant, which is
acknowledged by all Services.
The Military Covenant does not have the force of law, but has been enshrined
through convention, custom, and contemporary application, and it represents the
Nation’s moral commitment to its Armed Forces.

108

7.16

The social contract is further reinforced by the principles of the Treaty of
Waitangi. The partnership established by the Treaty imposes a duty on both
parties to act reasonably and in good faith towards one another. Iwi who
provided young men to the Crown to fight for the country expected that that
contribution would be recognised in the future. Good faith requires community
responsibility for meeting the needs of those veterans.

388

RNZRSA Re-write of the War Pensions Act 1954 – RNZRSA Proposals, Paper 1: Broad Principles; Broad
Approaches (25 January 2008) 5.

389

The Royal British Legion Honour the Covenant: Campaign Overview (September 2007)
www.thecovenant.org.uk (accessed 25 June 2008).
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7.17

The nation is indebted to those who have given service to it in times of conflict,
endangering their lives and health and likely suffering economic loss. Society as
a whole benefits from the services of veterans. It should therefore accept
responsibility for those who suffer physical or mental incapacity caused by that
service. This is an ongoing obligation.

7.18

It is also in society’s best interests to ensure that veterans’ health and other needs
are met so that they can participate as fully as possible in the community.

7.19

Further, the recruitment and retention of New Zealand Defence Force (NZDF)
personnel benefits the country in that it enables New Zealand to honour its
international commitments and participate as a responsible member of the
global community. George Washington, the First President of the United States
and its highest ranking military officer, described the need to look after veterans
as follows:390

The Chief of Defence Force expressed similar sentiments in a letter to the
RNZRSA in 2007, where he stated that “the welfare of veterans is critical to
recruit and maintain a highly motivated and viable fighting force.”391

7.21

Thus, it has long been accepted that veterans deserve to be treated with a generosity
of spirit in return for their sacrifice to New Zealand. The Law Commission has
seen no evidence that New Zealand society no longer supports this principle. To
the contrary, the media coverage of the award of the Victoria Cross to Corporal
William Apiata in 2007 and the recent Tribute 08 commemorations for Vietnam
veterans indicates that there continues to be strong public support for ensuring
that veterans are properly recognised and cared for.392
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The willingness with which our young people are likely to serve in any war, no
matter how justified, shall be directly proportional to how they perceive the
veterans of earlier wars were treated and appreciated by their nation.

7.22

The commitment to veterans can only be honoured if their entitlements are
fair and comprehensive. What is “fair” should be assessed in the context of the
needs of veterans, what other members of society can access, and what the
country can afford.

7.23

The Law Commission has proceeded on the basis that a comprehensive package
of entitlements to veterans ought to include the following:
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Fair entitlements

·· Compensatory payments for the effects on a veteran’s quality of life caused
by injury or disease attributable to or aggravated by service;
·· Income support where a veteran’s impairment affects his or her earning capacity;
·· Rehabilitation services;
390

RNZRSA above n 388, 5.

391

Ibid.

392

See, for example, “Humble Soldier Decorated” (27 July 2007) The Dominion Post Wellington
www.stuff.co.nz/dominionpost (accessed 1 July 2008), “Thousands Turn Out for VC Winner”
(12 August 2007) TVNZ Auckland www.tvnz.co.nz (accessed 1 July 2008), “Civic Tribute for Vietnam
Vets” (31 May 2008) The Dominion Post Wellington www.stuff.co.nz/dominionpost (accessed 1 July
2008) and Debrin Foxcroft “Vets ‘Home’ At Last” (1 June 2008) The New Zealand Herald Auckland
www.nzherald.co.nz (last accessed 1 July 2008).
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·· Medical support;
·· Additional services and support based on the veteran’s needs; and
·· Compensation and income support payments to eligible family members upon
the death or serious impairment of a veteran.
7.24

The scheme should also take into account the fact that today there exists health,
education, a welfare system, community services, and ACC entitlements that did not
exist at the time of the establishment of the war pensions scheme. These also have
an important role to play in meeting the needs of veterans. As part of a comprehensive
package of entitlements, veterans should be able to access all of the entitlements and
services available to them as New Zealanders. In return for their contribution to the
State, they should be able to access additional entitlements through Veterans’ Affairs.
This combination would ensure veterans have access to comprehensive services, even
though these may not all be paid for by Veterans’ Affairs.

Compensatory payments
7.25

Disabilities can have damaging effects upon the ordinary activities of veterans,
regardless of their capacity to engage in any type of employment.

7.26

Compensatory payments are designed to compensate veterans for loss of quality
of life. They are not intended to compensate veterans for loss of income. Payment
levels should be more favourable than those available under the ACC system,
and they should be regularly updated.

Income support
7.27

Veterans who are unable to work because of injury or disease arising from
service should be entitled to support from the State. A fair system should provide
income-related entitlements to veterans for their whole period of incapacity until
they reach retirement age. These should be higher than income support payments
to ordinary New Zealanders by Work and Income and ACC, and be related to
the level of income the veteran was earning at the time of incapacity.

Rehabilitation, including medical support and other services
7.28

The new scheme should encourage veterans to recover the maximum degree of bodily
health and vocational and social independence in the shortest possible time. This
requires the scheme to meet a veteran’s health and other needs arising from injury
or disease due to service. The scheme should provide incentives for veterans to get
well. It should aim to minimise the “moral hazard” that exists in any compensation
scheme of people being motivated by financial awards to exaggerate disabilities.

Equality and consistency
7.29

110

The new scheme should be robust, and should be applied consistently across the
veteran population. There should be certainty in respect of what a person is and
is not entitled to. There must be equal treatment for equal claims. Claims should
be determined according to clear parameters. Going forward, eligible veterans
should be able to access to the same entitlements, regardless of whether they are
suffering from physical or mental injury or from disease, and regardless of
whether they have a claim accepted by ACC or not.
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The amount of discretion in the War Pensions Act means that it can be difficult
for people to whom the Act applies to ascertain exactly when they will qualify
for something or exactly what they will qualify for. It is also not in accord with
a modern approach to legislation, which generally includes less discretion and
provides direction to ensure there are parameters around decision-making
processes. This means that there is much less need to rely on an individual’s
view of what should happen. The approach of having more extensive and clear
parameters around decision-making is more appropriate to legislation under
which people have entitlements than an approach that relies on the decisionmaker’s will or consideration of what is reasonable.

7.32

The only other Act on the New Zealand statute books that contains the amount
of discretions that the War Pensions Act does is the Social Security Act 1964.
While this Act is similarly problematic, those administering it have dealt with
some of the difficulties caused by the broad discretions by having detailed policy
that delegated decision-makers can apply to ensure consistency and fairness in
the way decisions are made. This is not something that has occurred in the war
pensions system.

7.33

Having greater parameters and guidance for decision-making in the legislation
would help the system work more efficiently. Decision-making would be less
complex and time-consuming. Additionally, it would increase transparency and
accountability in the decision-making on veterans’ entitlements because it would
be easier to determine why an entitlement was or was not granted.
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7.31
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The Secretary for War Pensions currently has wide discretion over the administration
of the Act and the decisions that can be made under it. This reflects the more
paternalistic role of government that was the norm 50 years ago. Significant cultural
changes since that time have changed the role of government so that now more
emphasis is placed on the rights of individuals and the need for incorporating a system
of checks and balances into any decision-making process.
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7.30

Benevolent approach to claims
7.34

The Law Commission understands that the Government has made a commitment
to veterans to the effect that what is known as the “reverse onus of proof” in the
War Pensions Act 1954 will be retained in some form. The Law Commission
respects the principle that veterans’ claims should be considered in a benevolent
manner as part of the enduring obligation to care for veterans. How this principle
of benevolence can best be expressed and given effect on a day-to-day basis is an
issue upon which feedback is sought later chapters.

Administrative efficiency
7.35

Delay in the processing of payments or delivery of services will undermine the
success of any scheme. Any new scheme should be as simple as possible to
minimise delays for veterans. The scheme should achieve timeliness in claims
assessment and decision-making. It should not replicate existing services, but
should enhance them.

7.36

There should continue to be an appeal on the merits to an independent appeal
tribunal.
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Affordability

L eg islative
Featu res

7.37

None of the options for reform proposed in this paper have been analysed yet
by the Treasury. The Law Commission’s final recommendations will need to be
fiscally responsible and in line with the reasonable expectations of the community.
Expenditure on veterans’ entitlements must be approved within a total budget
picture that takes account of all of the Government’s spending priorities. The
balancing of priorities is a difficult task for any Government. Priorities within
any new entitlements system will need to be set also.

7.38

It might be said that the age of the World War II cohort points to a gradual
decrease in war pensions spending and that those savings could be put back into
the system. However, spending on veterans’ entitlements may not fall in real
terms for some years. Ultimately, there will be a turning point, but this may not
be imminent. Further, although it seems unlikely at the present time, it would
be dangerous to assume that future engagements by the NZDF will not create
significant numbers of new veterans.

Accessibility
Current language is unclear
7.39

One of the implications of the War Pensions Act being enacted in 1954 is that
its language is dated and hard to understand. The Act contains provisions that
are extremely confusing and unclear. Section 81(2) relating to the level of
pension payable when an overseas pension is being paid as well as the analogous
New Zealand pension under the Act, provides an example of this in a single 124
word sentence:
Notwithstanding anything to the contrary in this Act, where any person entitled to
receive a pension or allowance under this Act or the spouse or the partner of any
such person is for the time being in receipt of an overseas pension, the Secretary
may grant the pension or allowance at such rate as the Secretary thinks fit, but so
that the aggregate of the rates of that pension or allowance and of the overseas
pension or of so much thereof as is equivalent to the analogous New Zealand
pension shall not, unless the Secretary otherwise determines, exceed the aggregate
of the rates of pension or allowance that could be granted if he or she were in
receipt of the analogous New Zealand pension.
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7.40

Aside from its length and the obscurity of some of the language of this sentence,
after reading this provision a person is not clear on whether and to what extent
a reduction in the level of pension will be applied because of the amount of
discretion involved.

7.41

In addition to issues of language and structure, much of the content of the
current Act is notoriously unclear. This is the case even in relation to issues that
are of central importance to qualification for entitlements under the Act, for
example the determination of which deployments are to be given the special war
or emergency status under the War Pensions Act, and the evidential provisions
known as the “reverse onus of proof”.393 It is by no means clear how a decision-

393

War Pensions Act 1954, ss 17, 18 & 19.
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maker is meant to apply these provisions. Consequently, there is uncertainty
and inconsistency in the decisions that are made regarding entitlements to
War Disablement Pensions.

Some of the amendments made to the War Pensions Act have been incoherent,
and parts of the Act simply do not make sense today. An example is section 1A,
which was introduced to limit the application of the Act after 1 April 1974 to
those who had war or emergency service only, as all others with military service
after this date would be covered by ACC. This section refers to the definition of
“any member of the Armed Forces of New Zealand” in the Accident
Compensation Act 1982. However, the Accident Compensation Act 1982 has
been repealed and replaced twice, and neither of the subsequent Acts contains
an equivalent definition.

7.43

Another example is section 15A, which refers to the Secretary for War Pension’s
power to delegate authority relating to section 66A of the Act. Section 66A
relates to war service pensions and was repealed in 1990.394

7.44

Some of the War Pensions Regulations have been neglected when the Act
has been changed. For instance, regulation 45 relating to the eligibility for a
War Funeral Grant refers to an ex-serviceman being in receipt of an economic
pension, war service pension and war veteran’s allowance. All of these pensions
no longer exist in the War Pensions Act because the relevant sections were
repealed in 1990.395
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Amendments in current Act are incoherent

7.45

Any new legislation for veterans’ entitlements must be capable of being easily
understood by the people who are affected by it. The language must be
modernised. The Act must be written in plain English. It should be as concise
as is possible for a statute that covers a wide range of entitlements. The scheme
must be capable of clear expression.

7.46

To the greatest extent possible, all entitlements and rules should be specified in
the legislation itself, rather than in regulations or policy documents. Veterans
must be able to easily ascertain what their entitlements and corresponding
obligations are.
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New approach

Name of new Act
7.47

The name “War Pensions Act” is outdated and does not reflect the proposed
purpose of the Act outlined above. There are difficulties with the term “war”
itself, as discussed in Chapter 9.

7.48

We consider that the new legislation should be entitled “Veterans’ Rehabilitation
and Entitlements Act”, or something similar.

394

Social Welfare (Transitional Provisions) Act 1990, s 15.

395

Social Welfare (Transitional Provisions) Act 1990, s 15.
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7.49

The RNZRSA considers that it is important to have the word “veteran” in the
title because it is the commonly used terminology to describe the persons who
will have coverage under the Act. “Entitlements” better reflects the provision of
compensation and other beneficial provisions than “pension” does. The inclusion
of “rehabilitation” reflects that the focus of the new scheme will be on ensuring
that a veteran’s overall needs are met, rather than simply doling out modest
payments. It also avoids confusion with the Australian Veterans Entitlements
Act 1986. “Veterans Act” is another possibility.

Provisions setting out purpose
7.50

There are no provisions in the War Pensions Act setting out the purpose of the
Act or the rationale behind the pensions and benefits payable to veterans
pursuant to the Act. The lack of any such provisions contributes to the Act’s
incoherence and inaccessibility.

7.51

The new Act should include a section setting out its purpose, for example:
(a) To recognise the contribution to New Zealand society made by veterans;
(b) To reaffirm the special status of veterans in society;
(c) To ensure veterans receive fair compensation for loss of lifestyle arising
from physical or psychological impairment caused or aggravated by
service;
(d) To ensure veterans and their dependents receive financial and other support
as appropriate where a veteran’s in ability to work has been impaired as a
result of his or her service;
(e) To ensure veterans achieve an appropriate quality of life through the
provision of rehabilitation services and other services and entitlements that
restore to the maximum practicable extent a veteran’s health, independence
and participation in society.

7.52

A purpose provision near the beginning of the legislation would provide context
for the legislation and assist in the interpretation of the other provisions.
questions
Q3

Do you think the general principles we have identified as underpinning the
review are the right principles? If not, what other fundamental principles should
the review be based on?

Q4

Are there any other purposes you think should be reflected in a purpose clause
in the new legislation?

Q5

Do you find the War Pensions Act 1954 difficult to understand?

Q6

Do you think a new Act should be written in plain English?

Q7

What do you think the new legislation should be called?

1.
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International
E xa mpl es

A fundamental issue in the review of the War Pensions Act 1954 is how to effect
the transition to a new system of entitlements, given that there is a well
established system currently in place under which 20,000 people, many of them
elderly, currently have entitlements.

8.2

In this chapter we provide an overview of recent international precedents
for transition from one veterans’ entitlements scheme to another, and discuss
possible options for the transitional arrangements in moving from the
War Pensions Act to new legislation.

8.3

It is not intended that new legislation would take away entitlements for veterans
and their families who already have rights under the current legislation, unless
they were to be replaced with something similar or more generous.

8.4

Each of Australia, Canada and the United Kingdom has recently introduced a
new scheme for veterans’ entitlements, and each approached transitional issues
differently. We discuss each of these below.

part 2:
International
Context

8.1
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Chapter 8
Transitional
arrangements

Australia
Veterans’ Entitlements Act 1986 to Military Rehabilitation and Compensation Act 2004
(MRCA)
8.5

The Military Rehabilitation and Compensation (Consequential and Transitional
Provisions) Act 2004 was enacted to provide the details of the transitional
arrangements when the MRCA was introduced and consequential amendments
to other legislation.

8.6

In particular, the transitional Act provides:
·· The application of the MRCA is limited to an injury, disease or death, which
is sustained or occurs on or after the commencement date of the MRCA and that
is related to or aggravated by service rendered on or after this date;396

396

Military Rehabilitation and Compensation (Consequential and Transitional Provisions) Act 2004 (Cth), s 7.
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·· Where a claim relates to an injury or disease that is an aggravation of an
injury or disease that is covered by the Veterans’ Entitlements Act, the
claimant may choose whether to make the claim under the MRCA or the
Veterans’ Entitlements Act if the Military Rehabilitation and Compensation
Commission has issued written notice of the claimant’s right to choose;397
·· Dual entitlement under the Veterans’ Entitlements Act and MRCA is not
available in respect of certain types of entitlements, such as the child’s pension,
attendant allowance, vehicle assistance, temporary incapacity allowance, loss
of earnings allowances, veterans’ children education scheme, travel expenses
for treatment, treatment expenses, modifications of aids and appliances and
funeral benefits. In the case of all of these, entitlement under the Veterans’
Entitlements Act is replaced with entitlement under the MRCA;398 and
·· References to types of eligible services in the Statements of Principles under the
Veterans’ Entitlements Act are taken to include the relevant terminology and
definitions under the MRCA so that they can be applied to MRCA claims also.399
8.7

The transition Act also provides for the amendment of the Veterans’ Entitlements
Act and several other statutes. The amendments to the Veterans’ Entitlements
Act add definitions, limit jurisdiction so that the Veterans’ Entitlements Act no
longer covers disabilities and deaths that occur on or after the date of
commencement of the MRCA and relate to service on or after the commencement
of the MRCA, and provide for the transitional arrangements described above.

Canada
Pension Act 1985 to Canadian Forces Members and Veterans Re-establishment and
Compensation Act 2005 (New Veterans Charter)
8.8

The New Veterans Charter contains provisions that exclude certain veterans
from the operation of certain parts of the Act. Section 6 provides that the Part
relating to rehabilitation services, vocational assistance and financial benefits
does not apply to:
(a) Those who served in the Canadian Forces on or before 1 April 1947
(primarily World War Two veterans); and
(b) Those who served in the Korean War.

8.9

The Part of the New Veterans Charter that provides for Disability Awards,
Death Benefits and Detention Allowances is not applicable to any injury or
disease, or the aggravation of any injury or disease, if the injury or disease is one
for which a pension may be granted under the Pension Act.

8.10

The Pension Act has been amended so that its application is limited to:
·· Applications in respect of disabilities for which a pension has already been
granted under the Pension Act or for the loss or impairment of one of a pair
of organs where the other of the pair was lost or impaired as a result of service
and covered by the Pension Act;
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Military Rehabilitation and Compensation (Consequential and Transitional Provisions) Act 2004 (Cth), s 12.

398

Military Rehabilitation and Compensation (Consequential and Transitional Provisions) Act 2004 (Cth), s 15.

399

Military Rehabilitation and Compensation (Consequential and Transitional Provisions) Act 2004 (Cth), s 19.
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·· Applications in respect of the death of a member of the forces if the death
occurred prior to the coming into force of the New Veterans Charter or the
death was the result of an injury or disease for which a pension had been
granted under the Pension Act;
·· Applications in respect of an injury or disease that was related to service in
the Canadian Forces on or before 1 April 1947 or during the Korean War;
·· Applications for an injury or disease that is determined to be inseparable from
an injury or disease for which a pension has been granted under the Pensions
Act; and
·· Applications for an attendance allowance by a person already in receipt of a
pension under the Pension Act.
8.11

A claimant with existing entitlements under the Pension Act at the time that the
New Veterans Charter was enacted and whose service did not continue to be
covered by the Pension Act, could have entitlement under both Acts.

United Kingdom

8.13

Therefore, the War Pensions Scheme is for ex-service personnel whose injuries,
wounds and illnesses arose prior to 6 April 2005.

8.14

The Armed Forces Compensation Scheme is for serving personnel and ex-service
personnel whose injuries, wounds and illnesses arose on or after 6 April 2005.

8.15

The following, or a combination of them, are possible options for the application
of a new veterans’ entitlements scheme.
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The Armed Forces and Reserve Forces (Compensation Scheme) Order 2005,
enacted under the Armed Forces (Pensions and Compensation) Act 2004, limits
the application of the new scheme to injury or death that is caused by or made
worse by service where the cause or worsening of the injury occurred on or
after 6 April 2005.
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8.12
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War Pensions Scheme to Armed Forces Compensation Scheme

Option 1 – Date of claim
8.16

Under this option, the new Act would apply to all new claimants from the date of
enactment, regardless of the date of service. If a claimant has an existing entitlement
under the War Pensions Act, but makes a claim for a new disability, the new claim
would be covered by the War Pensions Act also, rather than the new Act

8.17

The chief advantage of this option is that there would be minimal confusion
about which Act applies in any given case. From the date of enactment, veterans
claiming for disabilities will have the benefit of the updated system and
entitlements. Those already receiving entitlements under the War Pensions Act
would not have to undergo changes to their entitlements, so there would not be
any disruption for current recipients.

8.18

On the down side, this option would mean that both the new system and the old
system would need to be maintained. This would add complexity to the administration
of entitlements, and increase administration costs. It would be many years before
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the War Pensions Act was completely phased out. The fundamental problem with
this option is that the War Pensions Act is failing to meet the needs of veterans and
their families who have current entitlements under it, and the new Act would not
deliver any advantages for these people. There would also be an inequality of
entitlements between younger veterans and older veterans, which may create a sense
of unfairness. This already exists however, given that some veterans are able to
access ACC entitlements in addition to their War Pensions Act entitlements, and
some are not. Also, veterans with the same service could have different entitlements
depending on when their claims were made.
Option 2 – Date of claim with administrative changes to old scheme
8.19

This option is similar to option 1, except that the administration and decisionmaking mechanisms under the War Pensions Act could be amended to be
consistent with the new scheme. Those already in receipt of entitlements under
the War Pensions Act would continue to receive the same entitlements, but the
administration structures could be improved, with the aim of reducing delays in
the system, and current entitlements could be expressed more clearly. This could
be effected either through one new Act with different parts applying to different
veterans, and some parts applying to all, or through a War Pensions Amendment
Act and a separate new Act applying to the new scheme only.

8.20

The advantages of option 2 are that those already receiving entitlements under the
War Pensions Act would not have their entitlements altered, and they would have
the benefit of improved administrative and decision-making systems. Consistent
administration systems would make two schemes easier to manage from an
administrative perspective. It would still be clear who was covered under each Act.

8.21

As with option 1, the disadvantages of this option are that two entitlement schemes
would need to be maintained, with resulting difficulties and potential inequities.
Depending on the method chosen for updating the War Pensions Act, it could require
a substantial rewrite of one Act, and the drafting of another completely new Act.

Option 3 – Date of claim with tailored amendments to current entitlements
8.22

This option is similar to options 1 and 2. New claims for persons not currently
receiving entitlements at the date of enactment would be covered by the new
scheme. Administration and decision-making structures could be updated for both
the new and old schemes. In addition, each entitlement under the War Pensions
Act could be amended to further alleviate problems with the current scheme.

8.23

This option would ensure that everyone was better off when the new scheme
takes effect. It would be complex however, because there would be two sets of
new entitlements to administer.

Option 4 – Date of service
8.24
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Under option 4, the new legislation would apply to new claimants with eligible
service on or after the date of enactment, and who sustained injury, disease or
death on or after the date of enactment. Veterans already in receipt of entitlements
under the War Pensions Act would continue under that Act. This is similar to
the approach taken in Australia.
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8.25

Like the options above, this option would mean that those already receiving
entitlements under the War Pensions Act would not have their entitlements altered.
From the date of enactment, new claimants would have the benefit of the updated
system and entitlements. Only younger veterans who are still in service would need
to get to grips with the new system. There would be no inequality of entitlements
between those who have served on the same deployment. This option would require
the maintenance of two systems also, and it would be even longer before the
War Pensions Act could be phased out. There would be a difference in entitlements
between younger and older veterans, which may create a sense of unfairness.

8.27

Under this option, the majority of veterans, including all older veterans, would
not have to change their entitlements. The new legislation would benefit a wider
group than just those serving now and in the future and first-time claimants.
There would be no inequality of entitlements between those who have served
on the same deployment. There are few post-Vietnam veterans currently on a
war pension, as more veterans seek assistance when they get older. This means
that there would not be many veterans in the transition group who would have
to choose to claim under one Act or the other. There would also be a shorter
timeframe under this option for the phase out of the War Pensions Act.

8.28

Again, the disadvantage of this option is that both the new system and the current
system would need to be maintained, and there are serious problems with the
current system that would not be addressed. There is added complexity in giving
veterans in the transition group the choice of which Act to claim under, creating the
potential for veterans with the same service to have different entitlements depending
on when their claim is first made. There may also be a perceived inequality between
those who have an entitlement under one Act and those who come under another.
Older veterans may not be happy that the improvements will not affect them.
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Under this option, the new Act would only apply to new claimants with service
after the end of Vietnam. Those with service in Vietnam or earlier would continue
to be covered by the War Pensions Act. What would happen to those with service
after Vietnam with existing entitlements under the War Pensions Act would need
to be considered. They could continue to be covered by the War Pensions Act
for their existing claims and for their new claims they could have the choice of
claiming under the War Pensions Act or the new legislation. This is similar to
the option that was introduced in Canada.
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Option 5 – Service prior to 1974

Option 6 – New Act applies to all
8.29

Another option is for the new legislation to apply to all veterans with entitlements
under the War Pensions Act. The War Pensions Act would be repealed, and all
claims would be made under the new legislation.

8.30

This option would be simple in that all veterans would be covered by the same
Act. From an administrative perspective, one system is less expensive to
administer than two. There would also be no inequality between veterans based
on what Act applies to them. All veterans would get the benefit of the improved
entitlements and administrative system. The problems with the War Pensions
Act could be addressed.
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8.31

A major disadvantage of this option is that it may restrict the extent of the
changes that could be made in the new Act because the new Act would need to
parallel the old Act in many ways. It would make it difficult for example to move
to whole person assessments of impairments because people under the current
scheme would need to be reassessed, which may not be practical and may cause
unnecessary stress. There is the potential to create grievances if new entitlements
are not the same as earlier entitlements. Most veterans would be better off, but
a few (such as those who currently travel extensively) may not be. The new Act
would be expensive to introduce as it would need to be generous to gain the
approval of veterans to change their entitlements under the War Pensions Act.
If eligibility provisions change, veterans would want old decisions re-examined,
which would create a source of grievance.

Option 7 – Choice for those with current entitlements
8.32

A further option is to offer those already in receipt of entitlements under the
War Pensions Act to choose to continue to have their entitlements under the
War Pensions Act or to have their entitlements transferred to the new Act. If a
current claimant wished to remain under the War Pensions Act, claims for new
impairments by that person would also be dealt with under the War Pensions
Act. All other new claims would be dealt with under the new legislation.

8.33

This option would likely encourage more people onto the new system than would
transfer if the new Act only applied to new claims or to service after a certain date.
It would not force anyone to transfer to the new system who did not want to.
The new legislation would benefit a wider group than just those serving now and
in the future and first-time claimants. However, this option would also require the
maintenance of two systems with the associated administrative difficulties. There
would be relative uncertainty of the numbers that would be covered by each
system, resulting in planning difficulties. It could also be a long time before the
War Pensions Act was phased out. In addition, it would be difficult to transfer
some entitlements unless a person was reassessed under a system of whole person
impairment, which would add further complexity.
questions
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Q8

Which of the options in this chapter, if any, do you prefer for the transition
from the current war pensions scheme to a new scheme for veterans’
entitlements?

Q9

If none of the options appeals, how do you think the transition to a new
scheme should be dealt with?
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I n t r o du c t ion

9.1

The issue of who is a “veteran” and should therefore qualify for differential
treatment under any system for veterans’ entitlements is paramount. Those
veterans covered by special legislation are eligible to entitlements over and above
what ordinary New Zealanders and other attested members of the New Zealand
Defence Force (NZDF) who have not served in theatres with special status are
entitled to. Yet, it is impossible to tell from reading the War Pensions Act 1954
whether a person’s service is covered under the Act.

9.2

This chapter deals with the nature of the service that should qualify a person for
veterans’ entitlements. The requisite link between that service and a person’s
medical impairment will be dealt with in Chapter 10.
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Eligibility for Service
entitlements
under the war Pre 1 April 1974
Pensions Act
1954
9.3
Section 19 of the War Pensions Act is the general provision governing eligibility
for receipt of a War Disablement Pension. As it was originally enacted, the
War Pensions Act provided for the payment of pensions to any member of the
forces whose disablement or death was attributable to or aggravated by service
in New Zealand or overseas.400
The following persons may also qualify for pensions under the War Pensions
Act in respect of other service prior to 1974:
(a) A New Zealand resident who served overseas in connection with any war
or emergency otherwise than as a member of the forces and was in receipt
of pay from the New Zealand Government for that service;401
(b) A New Zealand resident who served in connection with any war or
emergency as a member of any forces established in any other country of
the Commonwealth;402
(c) A member of the New Zealand mercantile marine or another Commonwealth
country’s mercantile marine during World War II;403
400

War Pensions Act 1954, s 19(1).

401

War Pensions Act 1954, s 55.

402

War Pensions Act 1954, s 56.

403

War Pensions Act 1954, ss 62-63.
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(d) A member of the Emergency Reserve Corps during World War II;404 and
(e) A member of the New Zealand Police who has a disability attributable to,
or aggravated or precipitated by, service as a member.405
Post 1 April 1974
9.5

The application of the War Pensions Act was restricted from 1 April 1974 when
the Accident Compensation Act 1973 took effect.

9.6

Section 19 of the War Pensions Act now provides:
19 General provisions as to grounds for payment of pensions
(1) Subject to the provisions of this Act, pensions in respect of the disablement or
death of any member of the forces (whether occurring before or after the
commencement of this Act) shall be payable under this Part of this Act to the
member and his dependants (in the case of his disablement) or to the
dependants of the member (in the case of his death) in any of the following
cases, namely:
(a) In any case where the disablement or death of the member occurred while
he was on service overseas as a member of the forces in connection with
any war in which Her Majesty was then engaged, or in connection with any
emergency, whether arising out of the obligations undertaken by New
Zealand in the Charter of the United Nations or otherwise:
(b) In any case where the disablement or death of the member is attributable
to his service in New Zealand or overseas:
(c) In any case where the condition that resulted in the disablement or death
of the member was aggravated by his service in New Zealand or overseas:
…
(5) If the disablement or death of a member of the Armed Forces of
New Zealand within the meaning of the Accident Compensation Act 1982
occurred while he was serving (whether in New Zealand or elsewhere) as such
a member in connection with a war or emergency, or is attributable to such
service, or if the condition that resulted in the disablement or death of such a
member was aggravated by such service, the disablement or death of the
member, as the case may be, shall be deemed to be attributable to service as
a member of the forces within the meaning of this Act, and the provisions of
this Act shall apply accordingly. [emphasis added]
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9.7

A “Member of the forces” is defined in section 2 of the War Pensions Act as “a
member of the defence force”. This definition was added in December 2001.
“Defence force” is not defined in the War Pensions Act.

9.8

The Defence Act 1990 introduced the concept of a “defence force” in New Zealand
legislation. The Defence Act 1990 states that the NZDF is comprised of the Armed
Forces and the Civil Staff. The Armed Forces comprise the New Zealand Naval
Forces, the New Zealand Army and the Royal New Zealand Air Force. The Civil
Staff are defined as persons employed by the NZDF, who are appointed by the
Chief of Defence Force but are not members of the Armed Forces.

404

War Pensions Act 1954, s 65.

405

Police Act 1958, s 42.
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9.9

Section 1A of the War Pensions Act deals with the Act’s current application.
This section was inserted by virtue of section 2(1) of the War Pensions
Amendment Act 1973, which stated:
2. Application of Act
(1) The principal Act is hereby amended by inserting, after section 1, the following
section: “1A. Except as provided in subsection (5) of section 19, or section 66B,
of this Act, the provisions of this Act shall not apply to any member of the
Armed Forces of New Zealand within the meaning of the Accident Compensation
Act 1972 in respect of service as such member.
(2) This section shall come into force on the commencement of section 63
of the Accident Compensation Act 1972. [emphasis added]

9.10

Section 1A of the War Pensions Act now provides:
1A Application of Act

The reference in section 1A to “any member of the Armed Forces within the
meaning of the Accident Compensation Act 1982” is problematic. First,
the Accident Compensation Act 1982 was repealed by the Accident Rehabilitation
and Compensation Insurance Act 1992. Secondly, the War Pensions Act
generally refers to a “member of the forces”, which is defined as a member of
the defence force, rather than the armed forces.

9.12

The Accident Compensation Act 1982 defined “Member of the Armed Forces
of New Zealand” as:

part 2:
International
Context

9.11

part 1:
Current New
Zealand Scheme

Except as provided in subsection (5) of section 19, the provisions of this Act shall
not apply to any member of the Armed Forces of New Zealand within the meaning
of the Accident Compensation Act 1982 in respect of service as such a member.
[emphasis added]

9.13

part 3:
Analysis and
Reform

a member of any of the armed forces raised and maintained under section 4 of the
Defence Act 1971 and comprising the armed forces specified in section 5 of that
Act; and includes a member of any cadet force raised and maintained under section
57 of that Act.

Section 5 of the Defence Act 1971 Act provided:
The Armed Forces of New Zealand —
(1) The armed forces raised and maintained under section 4 of this Act shall
continue to comprise the New Zealand Naval Forces, the New Zealand Army,
and the Royal New Zealand Air Force.
(2) The New Zealand Naval Forces shall consist of—
(a) The Royal New Zealand Navy:
(b) The Royal New Zealand Naval Reserve:
(c) The Royal New Zealand Naval Volunteer Reserve:
(d) The Naval Reserves:
(e) Such additional naval forces as may be raised by the Governor –General in
time of war or other like emergency.
(3) The New Zealand Army shall consist of —
(a) The Regular Force of the New Zealand army;
(b) The Territorial Force of the New Zealand Army:
(c) The Army Reserve:
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(d) Such additional army forces as may be raised by the Governor-General in
time of war or other like emergency.
(4) The Royal New Zealand Air Force shall consist of —
(a) The Regular Air Force:
(b) The Territorial Air Force:
(c) The Air Force Reserve:
(d) Such additional air forces as may be raised by the Governor-General in time
of war or other like emergency.
9.14

The Defence Act 1971 was repealed by the Defence Act 1990. There is no section
in the 1990 Act that is identical to section 5 of the 1971 Act. However, section
11 sets out the constitution of the NZDF, which comprises the Armed Forces
and Civil Staff appointed pursuant to the Act. Section 11 breaks down the
members of the armed forces in the same terms as section 5 of the 1971 Act.
“Defence Force” is not a term that is used in the 1971 Act.

9.15

In accordance with section 22 of the Interpretation Act 1999, the reference in
section 1A of the War Pensions Act to the Accident Compensation Act 1982,
which in turn refers to section 5 of the Defence Act 1971, should be read with
the modifications in section 11 of the Defence Act 1990. Therefore, the
War Pensions Act does not apply to members of the NZDF, including civilians,
unless section 19(5) applies. Like section 1A, section 19(5) was added to the
War Pensions Act by the War Pensions Amendment Act 1973.

9.16

Section 19(5) of the War Pensions Act refers to the death or disablement of
persons who served as a member of the Armed Forces of New Zealand in
connection with a war or emergency and whose death or disablement occurred
during, was attributable to or has been aggravated by this service. Consequently,
the War Pensions Act does not apply to ex-service personnel with routine service
after 1 April 1974, when the War Pensions Amendment Act 1973 came into
force. This is reinforced by section 70 of the War Pensions Act, which sets out
the criteria for a person to qualify for receipt of a Veteran’s Pension. This section
also provides that a person must have service “in any war or emergency in which
New Zealand forces have served”.

9.17

Entitlements in relation to death or disability sustained while in routine service
after 1 April 1974 are to be dealt with in the same manner as any other workplace
injury under the relevant ACC legislation.

War or emergency
9.18
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The War Pensions Act does not provide a definition of either “war” or
emergency”. The Act appears to assume that service in a “war” is self-explanatory:
service at a time when the New Zealand Government has declared war against
another country. However, not all conflicts that people might consider to be a
“war” have been declared as such (as evidenced by the Vietnam experience),
and the utility of the term “war” in future veterans’ legislation requires further
consideration.
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9.19

The ability to determine what events constitute an “emergency” under the
War Pensions Act is vested in the Minister responsible for war pensions,
currently the Minister for Veterans’ Affairs, by virtue of sections 70A, and 80A
of the War Pensions Act. These sections state:
70A Service in connection with any emergency
If any question arises as to whether or not any member of the forces while on
service was serving in connection with an emergency for the purposes of this
Part, that question must be referred to and be decided by the Minister (as defined
in section 2(1)). [emphasis added]
80A Service in connection with any emergency

In practice, on the advice of Veterans’ Affairs New Zealand (Veterans’ Affairs)
and the NZDF, Cabinet makes the decision, and the Minister signs a declaration
that assigns emergency status to a particular theatre or deployment. The
declaration document is a statement declaring a certain deployment or conflict
to be an emergency for the purposes of the War Pensions Act. The declaration
gives basic detail of the time and place of service that is covered.

9.21

The following table lists the declared wars or emergencies under the
War Pensions Act to date.
War or Emergency

Dates of Service

World War I

4 August 1914 – 11 November 1918

World War II

3 September 1939 – 14 August 1945
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If any question arises as to whether or not any member of the forces while on
service was serving in connection with an emergency for the purposes of any
provision of this Act, that question shall be referred to and be decided by the
Minister.

Korea

23 August 1950 – 27 July 1957

United Nations Military Observer Group in
India and Pakistan (UNMOGIP) and United
Nations India-Pakistan Observation Mission
(UNIPOM)

January 1952 – 31 March 1974

United Nations Truce Supervision
Organisation (UNTSO), and its detachments:
the United Nations Yemen Observer Mission
(UNYOM), the United Nations Observation
Group in Lebanon (UNOGIL) or the United
Nations Operation in the Congo (UNOC)

July 1954 – 31 March 1974

Operation Grapple

1957 – 1958 on HMNZS ROTOITI and PUKAKI

The Malayan Emergency

18 June 1948 – 31 July 1960

Thai/ Malay Border

31 July 1960 – Mid June 1964

Indonesian Confrontation

1 August 1964 – 31 December 1966

Vietnam

29 May 1964 – 31 December 1972

Vietnam – Air Force Service in 41 Squadron

1 January 1973 – 21 April 1975

Service with the civilian surgical team at the
Qui Nhon Provincial State Hospital Vietnam

December 1963 – March 1975
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Mururoa

22 July 1973 on HMNZS OTAGO
28 July 1973 on HMNZS CANTERBURY
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Gulf Conflict

20 December 1990 – 13 April 1991

Angola – United Nations Verification
Missions in Angola (UNAVEM ll & lll) or the
United Nations Observer Mission in Angola
(MONUA) or the National Institute for the
Removal of Obstacles and Explosive Ordnance
in Angola (INAROEE)

July 1991 – June 1999

Bosnia – United Nations Protection Force
(UNPROFOR)

From 23 March 1992

Sierra Leone – United Nations Observers
Mission in Sierra Leone (UNOMSIL) or United
Nations Mission Sierra Leone (UNAMSIL)

From 11 August 1998

New Zealand Defence Force Personnel
deployed to East Timor

From 30 August 1999

Deployed outside the territory of New
Zealand as part of Operation Enduring
Freedom

From 12 December 2001

Iraq – as part of Task Group Rake and
UNMAS

From September 2003

New Zealand Defence Force Personnel
deployed to the Solomon Islands as part of
Operation Rata

From July 2003

9.22

Ministerial declarations regarding emergencies have been made both at the time of
deployment and some years after the deployment has taken place. This system has
allowed the revision of the war pension status of deployments that were not previously
declared to be emergencies, in some cases long after the deployment itself took place,
on the basis of new information or understanding of the types of risk those deployed
were exposed to. However, the uncertainty and ambiguity of this system and the
declarations produced means that there is a degree of interpretation that must be
carried out by the decision-maker assessing a person’s claim to determine whether
particular Navy, Army or Air Force service was actually “in an emergency”.

9.23

The question of what constitutes service in an emergency came before the
High Court in 2007 in the case of Hikaka v Social Security Appeal Authority.406
This was an appeal against a decision of the Social Security Appeal Authority,
which found that the appellant had failed to establish that his service on two
New Zealand naval ships was emergency service in the Malayan Emergency
entitling him to a Veteran’s Pension under section 70 of the War Pensions Act.
The High Court found that if a claimant was deployed to a declared war or
emergency, then his or her service should be considered service in a war or
emergency. The statutory test does not require an actual “air of urgency” or a
“heightened level of physical, psychological or environmental risk”, as the Secretary
for War Pensions had required for service to be “in” a declared emergency.

9.24

As a consequence of the Hikaka decision, there was a reinterpretation of what
actual service is sufficient for qualifying service in the Malayan Emergency,
the Thai/Malay Border, and the Indonesian Confrontation. The Secretary for

406

Hikaka v Social Security Appeal Authority (18 June 2007) HC WN CIV 2007 / 485 / 330.
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War Pensions issued a directive stating that all Royal New Zealand Navy personnel
stationed with the British Commonwealth Far East Strategic Reserve are to be
deemed to have emergency service for the purposes of the War Pensions Act.
I s s u es
wi t h serv i ce
e li g i b ility
pr ov isions

Concept of “war”
9.25

The War Pensions Act is very unclear regarding who is covered by its beneficial
provisions. The Act does not attempt to define what is meant by a war or
emergency. It does not list the wars and emergencies that qualify a person for
entitlements under the Act. Nor are these to be found in any regulation. In fact,
there is no publicly available document setting out details of the wars and
emergencies that have been declared by the Minister to qualify a person for
coverage under the War Pensions Act. This typifies the inaccessibility of the
current war pensions scheme.

9.26

The expression “declared war” in the War Pensions Act is one that is rarely used
in the modern context. New Zealand’s first declaration of war against another
state was against Germany in 1939, and its last was against Thailand in 1942.

9.27

In his International Law: a Treatise, Lassa Oppenheim defined “war” as:407
part 1:
Current New
Zealand Scheme

the contention between two or more states through their armed forces, for the
purpose of overpowering each other and imposing such conditions of peace as
the victor pleases. …
In any case, it is universally recognised that war is a contention, i.e. a violent
struggle through the application of armed force. ...

In the international landscape of the 21st Century, the relevance of such a
definition of war is doubtful. For example, the United States refers to a “Global
War on Terror”. This cannot be a traditional war as defined by Oppenheim, as
it does not involve two opposing sovereign states. Nevertheless, it is an armed
conflict with an enemy, Al Qaeda, and those involved in the fighting face
significant threats to their safety. Even in the centuries preceding Oppenheim,
armed conflict had taken many forms that did not conform to his definition of
war, such as civil wars and private wars.

9.29

The Charter of the United Nations does not use the term “war” other than in
the preamble, which states:408
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To be a war, the contention must be between States.

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED
To save succeeding generations from the scourge of war, which twice in our
lifetime has brought untold sorrow to mankind, …
9.30

The Charter, which establishes obligations on member states regarding
management of international conflicts, uses terms such as “threats to the peace”,
“acts of aggression”, “breaches of the peace”, “international disputes” and
“threat or use of force”, rather than “war”.409

407

L Oppenheim and H Lauterpacht (ed) International Law: A Treatise (7 ed, Longmans, London, 1952)
202-203 (emphasis in the original).

408

Charter of the United Nations (26 June 1945) 189 UNTS 150, preamble.

409

See for example Charter of the United Nations (26 June 1945) 189 UNTS 150, art 1.
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9.31

The term “war” may now be obsolete in describing the myriad of conditions of
conflict that New Zealand’s Armed Forces may have to confront. Any legal
definition of “war” is likely to be problematic because of the multitude of
different guises it may take in modern society. The term “emergency” is intended
to cover other situations in which the Armed Forces are engaged in areas of risk,
but this too is difficult to define with precision and the name does not accurately
convey the types of service it is intended to cover.

Lack of decision-making criteria for what constitutes an “emergency”
9.32

The current legislation places the responsibility for the decision regarding the
status of a deployment for war pension purposes in the hands of the Minister
responsible for Veterans’ Affairs. War pension coverage for a particular deployment
is granted by a ministerial declaration made under the War Pensions Act. However,
the legislation provides no guidelines or criteria to inform this decision. Nor does
it establish a process for when and how the decision is to be made.

9.33

Such a broad discretion is open to abuse if, say, the Government of the day
wishes to minimise its fiscal risk in relation to a deployment that may result in
many casualties.

9.34

The Royal New Zealand Returned and Services’ Association (RNZRSA) has
expressed its concerns on this subject in the following way:410
Either by inclusion or exclusion, service folk will be affected by a decision on
whether or not a given operation is a “war or emergency”. Under present
conditions, however, they have no idea how, or on what basis, the decision was
reached. They do not know whether operational factors were given proper
weight and, without the means of contribution to the considerations themselves,
they feel disempowered.
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9.35

The current approach of granting emergency status to a specific deployment requires
an assessment of the risks associated with each individual deployment. This can
prove difficult when the impacts of service may relate more to the type of environment
and associated risks that service people experience than with the direct impacts of
war. This can mean that a deployment is not given war pension cover at the time
of deployment, as the risk is considered minimal, and it is only later that the risk
is considered significant enough that cover should be given retrospectively.

9.36

The flexibility to add cover at a later date is useful. However service people often
do not know when leaving New Zealand whether their overseas service will be
covered under the War Pensions Act or not. This uncertainty is undesirable.
A decision should be made before troops leave New Zealand, with the ability to
alter this if service conditions change.

9.37

The declarations themselves also need to be very clear regarding the particular time
and place of service that will qualify a person for War Pensions Act entitlements.
In the past, concerns have been expressed regarding the interpretation of particular
declarations. Ideally, a declaration should be sufficiently clear that there is no room
for disagreement over whether a person’s service is within its ambit or not.

410

RNZRSA Re-write of the War Pensions Act 1954 – RNZRSA Proposals, Paper 1: Broad Principles; Broad
Approaches (25 January 2008).
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9.38

The terms “member of the forces”, “member of the defence force” and “member
of the Armed Forces of New Zealand within the meaning of the Accident
Compensation Act 1982” are confusing. A consistent, defined term should be
used instead.

9.39

The distinction between war and emergency service and routine service is not
clear under the War Pensions Act. In practice, there is a significant difference
in evidential requirements for acceptance of a claim between claimants with war
or emergency service and those with routine service. The concept of “routine”
or “non-operational” service is not even delineated in the War Pensions Act, let
alone defined.

9.40

The amendments made to the War Pensions Act in terms of eligibility for
entitlements in light of the Accident Compensation Act 1973 are extremely
confusing. Both sections1A and 19(5) of the War Pensions Act are difficult to
understand and refer to repealed legislation. The 1974 cut-off for routine service
must be made clear and explicit.

9.41

We look at international examples of eligible service below, before canvassing
possible options for reform of the New Zealand service requirements.

part 1:
Current New
Zealand Scheme

Confusing terminology

Members of the Australian Forces may be eligible for entitlements under the
Veterans’ Entitlements Act if their service was prior to 1 July 2004.

9.43

The provisions in the Veterans’ Entitlements Act relating to service are highly
complex, and we have used a simplified overview in the following paragraphs.
Qualifying service for a service pension (income support) is different from
eligible service for a disability pension. A veteran may therefore be eligible for
a disability pension but not for a service pension.

part 3:
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9.42

part 2:
International
Context

International Australia
Comparisons
Veterans’ Entitlements Act 1986

Disability pension
9.44

A person may be eligible for a disability pension if he or she suffers from an
injury or disease that is a result of service rendered:411
·· In the Australian Defence Force during a time of conflict before 1 July 2004;
·· In the Australian Merchant Navy during World War II;
·· As a United National Peacekeeper representing Australia overseas before
1 July 2004;
·· In the Australian Defence Force whilst undertaking hazardous service
overseas before 1 July 2004; or
·· In the Australian Defence Force (after completion of 3 years qualifying period
unless medically discharged) from 7 December 1972 to 6 April 1994 (persons

411

Department of Veterans Affairs Factsheet: Overview of Disability Pensions and Allowances
(DP01, Canberra, 2008) 1.
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who enlisted before 22 May 1986 can also claim for injuries or diseases
resulting from service after 6 April 1994 up to 30 June 2004).
9.45

Operational areas, together with the relevant period, are set out in Schedule 2 of
the Act, for example “the area of Malaya, including the waters contiguous to the
coast of Malaya for a distance of 18.5 kilometres seaward from the coast” for “the
period from and including 29 June 1950 to and including 31 August 1957.”

9.46

The evidential standard for proving the relationship of death or injury to service
is lower for war and operational service veterans than for members of the
Defence Force without operational service.412

Service pension
9.47

As a member of the Defence Force, a person may have qualifying service for a
service pension if that person:
·· Rendered service during World War I or World War II and incurred danger from
a hostile force (a veteran incurs danger from hostile forces when he or she is at
risk or in peril of actual bodily harm from hostile forces. Danger is not incurred
by merely perceiving or fearing danger. It is an objective test of facts);
·· Served in an operational area after World War II and was allotted for duty in
that operation area (allotment is a formal process administered by the
Department of Defence. It is written confirmation by the Australian Defence
Force that a member has service in a particular area for a specified period);
·· Has warlike service (warlike service is used by the Australian Defence Force
to categorise the type of service undertaken on a particular operation. A written
instrument by the Minister for Defence determines warlike service);
·· Is being paid a pension in respect of injury or death resulting from an
occurrence on or after 31 July 1962 as a result of action by hostile forces or
warlike operations against hostile forces, outside Australia; or
·· Has been awarded, or was eligible to be awarded, the Naval General Service
Medal or the General Service Medal (Army and Royal Air Force) with the
Minesweeping 1945-51 Clasp, the Bomb-Mine Clearance 1945-49 Clasp or
the Bomb and Mine Clearance 1945-56 Clasp.
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9.48

Currently, the terms “warlike service”, “non-warlike service” and “peacetime
service” are used by the Department of Defence in classifying service. The term
“hazardous service” has been replaced by the term “non-warlike service”.
These two types of service are, in practice, the same as each other as they attract
the same benefits.

9.49

Warlike service is the term used to refer to service where the application of force
is authorised to pursue specific military objectives and there is an expectation of
casualties. It also includes peace enforcement activities, which are described as
peacemaking and not peacekeeping operations, when armed force is authorised
to restore peace and security.

9.50

Non-warlike service refers to military activities that are short of warlike
operations and where casualties could occur but are not expected. The only force
to be used by the Australian Defence Force is in self-defence.

412

Veterans’ Entitlements Act 1986 (Cth), s 120.
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9.52

The Minister for Defence, in consultation with the Prime Minister, determines
warlike and non-warlike service in a formal declaration. Warlike service is
determined by the Minister for Defence on advice from the Chief of Defence
Force. When the application of force is authorised to pursue specific military
objectives and there is an expectation of casualties, the determination is likely
to be that of warlike service.414 It also includes peace enforcement activities,
when armed force is authorised to restore peace and security.

9.53

Non-warlike service is likely to be determined where military activities are short
of warlike operations and where casualties could occur but are not expected.
The only force to be used by the Australian Defence Force is in self-defence.
Peacekeeping activities such as truce observation and monitoring of cease-fire
agreements, maintenance of peace and order with the consent of both parties
and sanction enforcement come into the category of non-warlike service.415

9.54

Peacetime service constitutes all other service.

9.55

Like the Veterans’ Entitlements Act, the evidential provisions in the MRCA
differentiate between warlike and non warlike service.

9.56

In addition, Australian Defence Force members who are injured or contract a
disease that is related to warlike and non-warlike service have higher permanent
impairment payments than those injured on peacetime service. However,
members who are eligible for maximum permanent impairment compensation
get the same amount, regardless of the type of service that caused the
impairment.416

part 2:
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The Military Rehabilitation and Compensation Act (MRCA) covers all
permanent Australian Defence Force members, Reserve Force members, Cadets
and others who are declared by the Minister for Defence to be members of the
Australian Defence Force for service on or after 1 July 2004. Defence service
includes warlike service, non-warlike service and peacetime service.413
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Military Rehabilitation and Compensation Act 2004

United Kingdom
War Pensions Scheme
9.57

The War Pensions Scheme covers service prior to 6 April 2005 for those in Her
Majesty’s Armed Forces, including the Ulster Defence Regiment, Royal Irish
Regiment, Home Guard and nursing and auxiliary services. The Scheme makes
a distinction between operational service and Reserve or Auxiliary Force service
in relation to the evidential standards that apply to a claim.

413

Military Rehabilitation and Compensation Act 2004 (Cth), s 6.

414

Department of Veterans Affairs Factsheet: Types of Military Service under the Military Rehabilitation and
Compensation Act 2004 (MRC03, Canberra, 2008) 1.

415

Ibid, 2.

416

Ibid.
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Armed Forces and Reserve Forces (Compensation Scheme Order) 2005
9.58

All service as a member of the forces on or after 6 April 2005 is covered by the
Armed Forces Compensation Scheme.417

Canada
Pension Act 1985
9.59

Under the Pension Act 1985 the following theatres of service give rise to
eligibility for pensions in respect of death and disablement for war or special
duty service:418
··
··
··
··

World War I;
World War II;
Korean War;
Service as a member of the Canadian Army Special Force constituted for the
purpose of the Korean War; and
·· Special duty service, which is service in an area or on an operation designated
by the Minister to be special duty service, prior to 1 April 1947.
9.60

Persons with service in a non-permanent active militia or reserve army in World
War II or with military service during peacetime prior to 1 April 1947 may also
be eligible for pensions under the Pension Act.419

9.61

The eligibility criteria for the pensions in respect of disablement and death differ
depending on the type of service rendered.

Canadian Forces Members and Veterans Re-establishment and Compensation Act 2005
(New Veterans Charter)
9.62

Optio n s
fo r reform

132

All service in the Canadian Forces after 1 April 1947 is covered by the
New Veterans Charter, including special duty service and regular service. Special
duty service has the same meaning as under the Pension Act 1985.420

Rationale
9.63

Drawing a line between different types of service for eligibility for entitlements
is difficult. There will always be grey areas and cases where seemingly deserving
people may miss out on entitlements. However, the Law Commission considers
that there is merit in maintaining the distinction between veterans who have
been exposed to harm from hostile forces and environmental conditions, and
those who have not. The issue is where and how to draw the line. Given that
there are fiscal restraints, it should be recognised that the number of people
accessing an entitlements scheme is likely to affect the level of the benefits that
can be delivered under the scheme.

417

Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), art 7.

418

Pension Act RS C 1985 c P-6, ss 3.1 & 21.

419

Pension Act RS C 1985 c P-6, s 21.

420

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 2.
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Option 1 – Greater transparency and controls around ministerial declaration
9.64

One option for reform is for new legislation to leave the decision on what
constitutes eligible service with the Minister (in practice Cabinet) in relation to
each deployment. If this is continued, the legislation itself should set out both
substantive and procedural requirements before the decision can be taken.

9.65

Matters to be taken into consideration by the Minister could include those
matters relevant to a Military Threat Assessment, such as:

9.67

The declaration should set out the precise locations on land or sea and the precise
dates for which coverage is provided. Ex-service organisations have expressed a
desire for a list of qualifying wars and emergencies to be set out in a schedule to
the legislation itself. The Australian Veterans’ Entitlements Act does this for
operational areas. Provided the qualifying service can be articulated in a manner
appropriate for inclusion in legislation, this would have the advantage of
accessibility for veterans by showing service eligibility on the face of the statute.

9.68

The downside to including a list of accepted wars and emergencies in primary
legislation is that it will be difficult to add new emergencies when they are
declared, due to pressures on parliamentary time. There is likely to be significant
delay between a deployment and its inclusion in the legislation. Although it may
be thought that the legislation could provide for the ministerial declaration to
update the Act, there are constitutional difficulties with amending an Act of
Parliament in this fashion. The Legislation Advisory Committee Guidelines on
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In addition to decision-making criteria, the legislation could provide for the
decision to be made only after consultation with, or on the recommendation of,
the Chief of Defence Force. The decision should generally be made prior to
personnel leaving for a deployment. There should also be a review of a
deployment’s status subsequent to the return of personnel to New Zealand, and
the Chief of Defence Force and the RNZRSA should be consulted before
any decision is made to alter the status of a deployment.
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9.66

part 1:
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·· The operational threat posed to the well-being of personnel by:
·· The activity of stakeholders, factions and security forces, including military
and political activity;
·· The local conditions and hazards, including violence as a result of crime,
civil disturbance, rioting and protest action;
·· Introduced operational danger such as mines, unexploded ordnance, booby
traps and any nuclear, biological and chemical threat; and
·· Acts of terrorism, whether specifically directed at NZDF personnel or not;
and
·· The environmental threat to the health and well-being of personnel due to:
·· Water, food and sanitation;
·· Endemic, epidemic and other diseases of operational importance;
·· Insect, animal and plant hazards; and
·· Roads and associated traffic hazards.
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Process and Content of Legislation421 state that a provision allowing for the making
of regulations to amend an empowering Act should only be used in exceptional
circumstances.
9.69

An alternative would be for regulations to include the list of qualifying
deployments. These would be easier to update, but would be less accessible for
veterans.

9.70

There could also be a requirement that any declaration be published in the
Gazette and be made publicly available on Veterans’ Affairs’ website.

9.71

Given that the power to make declarations will impact on individual rights and
liberties, it may be appropriate for the legislation to provide for the GovernorGeneral in Council to exercise the power, and for the declarations to be considered
regulations for the purposes of the Regulations (Disallowance) Act 1989.

Option 2 – All overseas service
9.72

New legislation could provide that all NZDF personnel with service outside
New Zealand are covered by the scheme. This classification would include a
wider class of veterans. There would be no discretion, and no need for any
Ministerial declarations or ongoing legislative amendments. All deployments
would be covered immediately, and it would be relatively simple to determine
whether a person had eligible service or not. People would know that they were
covered before leaving the country. It would be transparent.

9.73

However, this option may widen the eligibility criteria too far, and be unaffordable.
It would also undermine the purpose of giving extra benefits to persons who
have been put in harm’s way, as overseas service may entail no risk or low risk.
There may be inequality between people on overseas service and people who
remain in New Zealand but are carrying out the same type of activities.

Option 3 – Operational service
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9.74

Another option is for new legislation to provide that all members of the Armed
Forces who are on “operational” service are covered by the new legislation.
There is currently no legislative definition of “operational” service however.

9.75

This option would provide an inclusive method of classification, and would
ensure there was certainty regarding the coverage of the beneficial provisions in
new legislation. The classification would be independent of the Minister.

9.76

The option would broaden the scope of coverage however, and would include
operational service classified as low risk. From a policy perspective, it would
therefore be more difficult to differentiate between these people (who have not
been exposed to harm) and people who are injured during training.

421

L e g i s l a t i o n A d v i s o r y C o m m i t t e e Guidelines on Process and Content of Legislation
(Wellington, 2001) 211-212.
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The legislation could provide that all operational service classified in a Military
Threat Assessment by the Chief of Defence Force as Medium, High, or Very
High Risk is eligible service.

9.78

The Military Threat Assessment affects allowances payable to NZDF personnel,
and is therefore made before a person begins an overseas deployment. The
Assessment is made pursuant to Defence Force Order 115, which sets out the
risk factors and risk levels to be used in the classification of deployments. The
decisions on classifications are informed by the NZDF’s intelligence service.

9.79

A “Medium” Risk Assessment denotes a moderate operational threat posed to
NZDF personnel, although NZDF casualties are possible. An assessment of “High”
means that there is significant operational threat posed to NZDF personnel from
multiple sources, and NZDF casualties are likely. An assessment of “Very High”
means that the operational threat to personnel is the equivalent of that normally
associated with open warfare, and NZDF casualties are very likely.

9.80

This option would ensure that only persons who are put in harm’s way by the
State are covered under any veterans’ entitlements. The assessment would be
thorough, and it would be clear who was and was not covered, without the need
to update legislative lists. It is also possible for a Military Threat Assessment to
be updated quickly if new information regarding the threat level is received.

9.81

A disadvantage of this option is that the legislation would need to be updated if the
NZDF changed its Military Threat Assessment classifications and/or criteria.
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Option 4 – Operational service classified as medium to very high risk

Q10

What type of service do you think should qualify a person for veterans’
entitlements? Why?

Q11

Is the phrase “war or emergency” appropriate in the context of modern
deployments? If not, what terms should be used instead?

Q12

Should the legislation specify the type of qualifying service, (for example all
overseas service; a particular type of operational service) or provide for a
decision to be made in relation to each deployment?

Q13

If new legislation provides for a decision to be made in relation to each
deployment, what factors should be taken into consideration before the
decision is made? What procedural safeguards should there be?

Q14

Who should be responsible for a decision on the status of a deployment for
the purposes of veterans’ entitlements? Once a declaration is made, should it
be able to be amended?
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Chapter 10
Connection
between service
and impairment
In t roduc tion

10.1

Key issues to be considered in terms of who should have access to special
entitlements under a veterans’ entitlements scheme are the necessary causal link
between service and a person’s injury, disease or death, and what evidence
should be required to prove that link.

New Zeal and

10.2

Section 19 of the War Pensions Act 1954 is the key provision that creates or
negates entitlement to a disablement pension. It provides:
19 General provisions as to grounds for payment of pensions
(1) Subject to the provisions of this Act, pensions in respect of the disablement or
death of any member of the forces (whether occurring before or after the
commencement of this Act) shall be payable under this Part of this Act to
the member and his dependants (in the case of his disablement) or to the
dependants of the member (in the case of his death) in any of the following
cases, namely:
(a) In any case where the disablement or death of the member occurred while
he was on service overseas as a member of the forces in connection with
any war in which Her Majesty was then engaged, or in connection with any
emergency, whether arising out of the obligations undertaken by
New Zealand in the Charter of the United Nations or otherwise:
(b) In any case where the disablement or death of the member is attributable
to his service in New Zealand or overseas:
(c) In any case where the condition that resulted in the disablement or death
of the member was aggravated by his service in New Zealand or overseas:
Provided that, except with the approval of the Minister, no pension shall be payable
under this Part of this Act in respect of the disablement or death of any member
if, at the date of his disablement or death, he was a deserter from the forces or
was absent without leave and was not in receipt of continuous pay as a member
of the forces:
Provided also that where any claim for a pension is made by a member in respect
of his disablement the Secretary or an Appeal Board, as the case may be, may
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decline to grant a pension or may grant a pension at a reduced rate in any case
where the Secretary or Appeal Board is satisfied on reasonable evidence that the
disablement of the member is attributable in whole or in part to his wilful
misconduct during his period of service.
(2) In any case to which paragraph (a) of subsection (1) of this section applies, the
disablement or death of the member, as the case may be, shall for the purposes of
this Act be deemed to be attributable to his service as a member of the forces.
(3) Nothing in this section shall apply to a spouse or partner of a member of the
forces who is in receipt of a disablement pension payable under this Part of this
Act in respect of any period of service which commenced on or after the 3rd day
of September 1939, unless the member or the spouse or partner of the member,
as the case may be, is entitled to make an election under section 66L of this Act
to receive a war service pension and has not made such an election.

part 1:
Current New
Zealand Scheme

(4) Notwithstanding anything in subsection (3) of this section, if any person is, on
the 1st day of April 1971, in receipt of a pension payable under subsection (1)
of this section as the wife of a disabled person, and is not entitled to make an
election under section 66L of this Act, the pension may, so long as the person
remains otherwise qualified, continue to be paid to that person.
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(5) If the disablement or death of a member of the Armed Forces of New Zealand
within the meaning of the Accident Compensation Act 1982 occurred while he
was serving (whether in New Zealand or elsewhere) as such a member in
connection with a war or emergency, or is attributable to such service, or if the
condition that resulted in the disablement or death of such a member was
aggravated by such service, the disablement or death of the member, as the
case may be, shall be deemed to be attributable to service as a member of the
forces within the meaning of this Act, and the provisions of this Act shall apply
accordingly.

Thus, a pension in respect of the disablement or death or a member will be paid
where:
·· The disablement/death occurred while the member was serving overseas as
a member of the forces in connection with any war or emergency; or
·· The disablement/death is attributable to service in New Zealand or overseas; or
·· The disablement/death was aggravated by service in New Zealand or overseas.

10.4

The provisos to section 19(1) specify that a pension:
·· Is not payable in a situation where the claimant was a deserter or was
absent without leave and was not in receipt of continuous pay as a member
of the forces;
·· May be declined or paid at a reduced rate where there is “reasonable
evidence” that the disablement of the member was attributable in whole or
part to the member’s wilful misconduct. What is meant by “reasonable
evidence” is unclear.
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10.5

If section 19(1)(a) applies, the disablement/death is deemed to be attributable to
service. The case of Nixon v War Pensions Appeal Board422 (Nixon) is the only
High Court New Zealand case to examine the requisite link between service and
a disablement arising many years after that service pursuant to section 19(1)
(b).423 It is useful to examine the case in detail.

10.6

In Nixon, the late Mr Norman Auld, (the claimant), served with the New Zealand
Army in the Middle East and Italy between 1941 and 1945. Prior to embarkation
overseas, the claimant was a non-smoker. During his service overseas between
April 1941 and April 1945, he began smoking and gradually became a habitual
smoker. Over a long period subsequent to his discharge from the army, the
claimant developed emphysema. He contended that his condition was attributable
to his service, as smoking was tacitly encouraged by the Army establishment.

10.7

The Appeal Board upheld the claim.424 The Secretary for War Pensions applied
for judicial review of the decision, and the application was ultimately dismissed
by McGechan J in Nixon.

10.8

There are no statutory definitions of the terms “attributable”, “condition”, or
“disablement” in the War Pensions Act. In McQuinlan v Attorney General,425
Mahon J held that the word “disablement” in the War Pensions Act “includes
not merely incapacity but all the physical and mental disadvantages arising from
the injury or disease which has been occasioned or aggravated by service in the
armed forces of the Crown”.426

10.9

In Nixon, the Court found that distinctions between “condition” and disablement”
are not meaningful, as emphysema and malaria would be both a condition and
a disablement. On the meaning of “attributable” the Court first stated:427
Section 19(1) stipulates that the disablement must be “attributable to his service”. It is
accepted that the word “attributable” carries a causative component; although it seems
clear from the concluding words of s17(3) that contributory causation will suffice.
The phrase is intrinsically uncertain in scope.

10.10

The Court then examined the statutory history of section 19, and noted the
following:
·· The War Pensions Act 1915 originally allowed for pensions where death or
disablement “in fact resulted” from “employment as a member” of the
Forces;
·· The concept of “attribution” first arose following amendment in 1917. Under
section 3(1) of that legislation, pensions were payable on death or disablement
of a member of the Forces; and might be granted in respect of death or
disablement “attributable to his employment as a member of the Forces”.
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Nixon v War Pensions Appeal Board (5 March 1993) HC WN CP 360 / 91 McGechan J.

423

Nixon is the only New Zealand High Court case that deals with issues of causation in the war pensions
scheme, albeit in the context of judicial review. There are no decisions by any higher judicial
authority.
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Auld v War Pensions Appeal Board [1990] NZAR 40.
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McQuinlan v Attorney-General [1975] 1 NZLR 550.
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Ibid, 556.

427

Nixon above n 423, 15-16.
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·· The provisions were replaced by section 17 of the War Pensions Act 1943,
which provided for:
(a) In any case where the death or disablement of the member occurred while
he was on service overseas as a member of the Forces in connection with
any war in which His Majesty was then engaged or is attributable to such
service; or
(b) In any case where the death or disablement of the member is attributable
to his service in New Zealand, or is attributable to his service overseas
otherwise than in connection with any war as aforesaid.
·· The 1951 Commission that inquired into war pensions under the 1943 Act
rejected a proposal to expand the 1943 section 17(b) from “attributable to”
to the wider phrase “attributable to or incidental to” on the basis that
entitlement would be unjustifiably widened.428 Disablement “attributable” to
service was regarded as different to and narrower than disablement merely
“incidental to” – “an incident of” – service.
·· Parliamentary debates on the 1954 Act are not helpful.
10.11

On the legislative history, the Court concluded that:429
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The Court also noted that previous decisions in English and Australian Courts
are to be used with care to allow for the different statutory schemes in each
country and the possibility of different needs and attitudes.430 However, the
Court found that when Parliament passed the 1954 Act, it was no doubt
conscious of the approach to “attributability” by Denning J (as he then was) in
Marshall v Minister of Pensions, namely:431
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Overall, while emphasis down the century has varied, the broad traditional scheme
has been one conferring pensions rights for disablement actually occurring while
on service abroad (a temporal approach), and otherwise where disablement is
“attributable” (a more causative concept) to service. Beyond that, background,
legislative history does not help much. I do not view the 1954 re-arrangement of
words as much more than a tidying operation.

The essential matter, therefore, to justify a finding of attributability is that war
service should be one of the causes of the disease. As I explained in Minister of
Pensions v Chennell (1946) 2 All ER 719, however it must be a cause as distinct
from being part of the circumstances in or on which the cause operates. Cases
often occur when the disease would have arisen in any event, war service or no
war service. In such cases it is not attributable to war service. They can best be
illustrated by a metaphor. If a rope is weak and on that account breaks when it is
carrying a normal load or a load less than a normal load, the cause of the break is
not the load but the weakness of the rope. If, however, the rope is weak and
breaks when carrying an abnormal load when it might have stood a normal load,
there are two causes, one the weakness of the rope and the other the abnormally
heavy load. The schizophrenia cases afford a good illustration. If schizophrenia
arises in war service without any special stress or strain, it is not attributable to war
428

Ibid, 18; Commission to Inquire Into and Report Upon the War Pensions Act and Regulations Report
of the Commission to Inquire Into and Report Upon the War Pensions Act and Regulations [1951] AJHR
H-46 15.

429

Nixon above n 423, 18.

430

Ibid.

431

Marshall v Minister of Pensions (1947) 2 All ER 706, 708.
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service, but, if there is severe war stress or strain immediately preceding the onset
of symptoms, then it is.
10.13

The Court also noted the distinction in the War Pensions Act between the words
“attributable to his service” (found in section 19(1)(b) and 19(2)) and the words
“directly attributable” to service (found in sections 62(1)(a) and 65(1)(a) in
connection with members of the Mercantile Marine and the Emergency Reserved
Corps). This was held to signify that “attributable” is different from “directly
attributable” and can include, to at least some extent, the indirectly
attributable.

10.14

The Court stated that section 19(1)(a) provides an exceptional temporal basis
for disablement in the event of an occurrence while “on service overseas… in
connection with any war”, and was a conscious extension beyond the merely
“attributable”. Thus, any disablement occurring while on service overseas in
connection with a war or emergency will entitle a person to a pension, irrespective
of whether that disablement is actually attributable to the war service.

10.15

This is to be contrasted with section 19(1)(b), which is not merely temporal, and
requires the disablement to be “attributable to his service”. On this issue, the
Court concluded:432
“Attributable” includes that which stems only in part from; and indirectly from.
I consider “service” should not be approached in any narrow way, isolated from
textual and social context. It should be approached in a broad and commonsense
way, sympathetic towards the spirit and the benevolent purposes of the legislation.
The Act was passed in 1954, at a time when society was still acutely conscious of
the problems and needs of returning servicemen. With the Korean War boom,
there were funds available for social purposes. The legislature meant to assist. It
did not mean to be niggardly.
I consider “attributable to his service” in section 19(1)(b) was intended to include
disablement stemming not only from conduct forming a matter of actual
military duty under orders, but also (at least) optional activity which the
Army encouraged, or at least facilitated, as a perceived useful adjunct to
military service. The latter category would include activity the Army did not
officially order, but which it considered desirable for servicemen in the interests of
efficiency eg education, sport, and recreation pursuits. The dividing line was not a
matter of being on duty or off-duty, as such. Pursuit of activities encouraged by
the Army while off-duty would qualify. However, the phrase excludes activity while
simply on leave. [emphasis added]
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10.16

On this interpretation of “attributable to service”, the Court found that there
was evidence that could sustain the Appeal Board’s conclusion that the claimant’s
disablement arising from smoking was attributable to his service – such evidence
being that smoking, while not ordered, was encouraged and facilitated by the
army during his war service. Although the claimant continued to smoke, the
initial four years of war service were a vital genesis period, creating an addiction,

432

Nixon above n 423, 20-21.
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which led, given human frailties, onward to the inevitable.433 The provisions of
sections 18 and 17(3) regarding evidential requirements reinforced the Court’s
interpretation, as discussed below.434
10.17

Au s t ral ia

The current interpretation of the New Zealand statute therefore permits a very
broad interpretation of “attributable to service”. Where the line will be drawn
in particular factual scenarios remains flexible. It is noteworthy that no other
country currently allows claims for disablement arising from smoking to be
eligible for compensation.435

Veterans’ Entitlements Act 1986
10.18

A pension may be awarded if the veteran’s injury, disease or death is determined
to be “war-caused”. An injury, disease or death will be “war-caused” if it:
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(a) Resulted from an occurrence that happened while the veteran was rendering
operational service;
(b) Arose out of or was attributable to any eligible war service rendered by the
veteran;
(c) Resulted from an accident that occurred while the veteran was travelling on
a journey to a place for the purpose of performing a duty or away from a
place of duty having ceased to perform duty;
(d) Is deemed to be due to circumstances that would not have occurred but for
the veteran having rendered eligible war service or but for the changes in
the veteran’s environment; or
(e) Was contributed to or aggravated by war service rendered by the veteran.
Military Rehabilitation and Compensation Act 2004 (MRCA)
10.19

Under the MRCA, the Military Rehabilitation and Compensation Commission
must accept liability for an injury, disease or death if:

10.20

part 3:
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·· The person’s injury or disease is a “service injury”, “service disease” or
“service death”; and
·· The Commission is not prevented from accepting liability under the exclusion
provisions.
The various heads of liability in the MRCA require that:
·· Defence service be “rendered”; and
·· Defence service be temporally or causally related to the claimed injury, disease
or death.

433

Ibid, 22 (emphasis added).

434

Ibid.

435

In Australia such claims were precluded for service after 1994.
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10.21

The concept of “rendering defence service” is being slowly expanded by judicial
interpretation. A person does not “render defence service” merely by enlisting.436
“Rendering defence service” requires the person to be on duty or be doing
something required, authorised, or expected to be done in connection with, or
incidental to the person’s duties.437

10.22

The MRCA provides that “service injury”, “service disease” or “service death”,
means an injury, disease or death:438
(a) That resulted from an “occurrence” that happened while the person was
rendering defence service (an “occurrence” is an event or incident.439 It must
be something beyond the course of events that constitute the ordinary course
of life.440 The formation of a habit, such as smoking, which takes place over
time, does not constitute an occurrence);
(b) That arose out of or was attributable to any defence service rendered by
the person;
(c) Sustained due to circumstances that would not have occurred but for the
person having rendered defence service or changes in the person’s
environment consequent upon his or her having rendered defence service;
(d) Sustained or contracted or occurring prior to service or while a member of
the defence force, not arising out of service but that was contributed to or
aggravated by service; or
(e) That resulted from circumstances that occurred while travelling when in
peacetime service but otherwise than in the course of duty while on a journey
to a place for performing duty or away from a place of duty after performing it.

10.23

Unless the injury or disease results in serious and permanent impairment,
liability will be excluded if:441
·· The injury or disease resulted from the person’s serious default or wilful act;
·· The injury or disease arose from a serious breach of discipline; or
·· The injury or disease was self-inflicted.

10.24

Liability will be excluded even if injury or disease results in serious and
permanent impairment (this does not apply to death) if the injury or disease
resulted from:442
·· A reasonable and appropriate counselling in relation to the person’s
performance; or
·· A failure to obtain a promotion, transfer or benefit.

10.25

Liability will also be excluded for a service injury or disease if the person:443
·· Made a wilful and false representation that he or she had not previously
suffered from the injury or disease that resulted in death; or
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·· Made a wilful and false representation that he or she had not previously
suffered from the claimed injury or disease; and
·· The wilful and false representation was made in connection with his or her
defence service, or proposed defence service (and affected the person’s
enlistment).
10.26

U n i t ed
K i n gdo m

There is also a specific exclusion relating to the use of tobacco products.444

War Pension Scheme
10.27

War disablement pensions are payments to ex-members of the armed forces as
a result of disablement due to service. A disablement will be accepted as “due to
service” if it is caused or aggravated by service. Payments are made for any
disablement provided there is a causal link to service.

10.28

Earlier provisions of this scheme required disablement to be “attributable to
service”, and there are various decisions examining whether particular fact
scenarios were attributable to service or not. The following examples are
illustrative of the types of scenarios that have been found not to be attributable
to service:

The position that certain matters are within the sphere of personal choice, and are
not therefore due to service, was established during the 1940s in the early days of
the scheme through High Court judgments.449 Claims relating to the use of alcohol
and tobacco were therefore rejected as a matter of established policy.

444

Military Rehabilitation and Compensation Act 2004 (Cth) s 36.

445

Horsfall v The Minister of Pensions (1944) 1 WPAR 7 Tucker J. The Court found that this particular
game was not the outcome of any special obligation imposed by service, and therefore it was held that
any ill-effects from it could not properly be held to have been “attributable to service”. The words
“attributable to” were held to have a different significance from “in the course of”, and not to cover
everything that occurs in the course of war service.

446

Gaffney v The Minister of Pensions (1952) 5 WPAR 97 Ormerod J. The Court found that the injury arose
in the course of Mr Gaffney’s war service but could not be said to be “attributable”.

447

Richards v The Minister of Pensions and National Insurance (1956) 5 WPAR 631 Ormerod J. The appellant
was engaged on some personal enterprise unconnected with any duty or compulsion of service.

448

Standen v Minister of Pensions [1947] 1 WPAR 905, Denning J. This was an accident in the course of
his own personal affairs.

449

See for example Monoghan v the Minister of Pensions [1947] 1 WPAR 971 where Private Monoghan died
during war service as a result of drinking raw spirit and drowning in his own vomit. Denning J held
that although war service was the circumstance that gave him opportunity to drink, the real cause was
the personal action of Private Monoghan, and his death was not attributable to war service.
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·· A claim in respect of the death of a serviceman who had a heart attack after
playing a game of squash while away on war service;445
·· A claim in respect of a serviceman who was set upon by somebody while
walking back to his barracks on an evening off resulting in severe head
injuries and the development of epilepsy;446
·· A claim in respect of a serviceman who sustained injuries as a result of an
accident following a fight with another soldier outside a barrack hut;447
·· A claim in respect of a serviceman who was knocked off his bicycle by a car
when he was off duty on a short pass.448
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10.30

A judgment in 1993 found in a particular case that a smoking-related death was
due to service. Following the judgment, it was estimated that acceptance of
smoking related diseases and deaths under the War Pensions Scheme could
generate long-term costs of over £1 billion a year, almost doubling the cost of the
scheme. The rules of the scheme were therefore amended to clarify the position
that illnesses due to tobacco and alcohol were not covered by the scheme.

Armed Forces and Reserve Forces (Compensation Scheme) Order 2005
10.31

To be eligible for a pension in respect of the death or injury (which includes
illness) of a member of the forces, the death or disablement must meet one of the
following criteria:
(a) Injury was caused by service;450
(b) Injury was made worse by service if the injury:
·· was sustained before the veteran entered service and the injury was
recorded in the medical examination at entry into service;
·· was sustained before the veteran entered service but without the veterans
knowledge and it was not found in the medical examination at entry into
service; or
·· arose during service but was not caused by service;451
(c) Death on or after 6 April 2005 which was caused wholly or partly by service
(service must be at least the predominant cause) and:
·· death occurred while the veteran was in service;
·· death occurred within 5 years of service ending and was caused by an
injury that was caused by or worsened by service;
·· death occurred more than 5 years of service ending and was caused by a
late onset illness as defined by the Order; or
·· the predominant cause of death is an injury for which an award of an
injury benefit has been made where the lump sum awarded fell within
levels 1 to 9 of The Tariff.452
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10.32

The Order specifies that sporting activities if they are approved and recognised
by the Armed Forces, adventurous training, and travelling to or from a place of
work outside the United Kingdom on a place inside the United Kingdom that is
not the veteran’s regular place of work are included as causes of service-related
injury or death.453

10.33

The Order specifically excludes injury or death predominantly caused by the use of
tobacco, alcohol, medical treatment (except while on military operations outside the
United Kingdom where medical facilities are limited), drugs, sexual activities, gene
defects, personality disorder, endogenous infection, exogenous infection except
where endemic to tropical or sub-tropical conditions where the veteran is serving
and there is an outbreak of the infection in service accommodation or a workplace,
and self-inflicted injury unless it is caused by a mental injury caused by service.454
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Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), art 7.
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Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), art 8.
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Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), art 9.
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C a n ada

Pension Act 1985
10.34

Under the Pension Act 1985, the eligibility criteria for the pensions in respect
of disablement and death differ depending on the type of service rendered.
For those with war or special duty service the following are covered:455
(a) An injury, disease or aggravation thereof that was attributable to or incurred
during service; and
(b) A death that was a result of an injury, disease or aggravation thereof that
was attributable to or incurred during service.

10.35

For service in the militia or reserve army or during peacetime, a closer
relationship between service and death or disablement is needed. A pension will
be awarded in respect of these veterans in the case of the following:456
(a) A disability suffered as a result of an injury, disease or aggravation thereof
that arose out of, or is directly connected to service; and
(b) A death that occurred as a result of an injury, disease or aggravation thereof
that arose out of, or is directly connected to service.

For those with special duty service, the relationship that must be established
between service and the disablement or death to meet the eligibility criteria is
somewhat looser than for those with regular Canadian Forces service. Members
of the Canadian Forces must meet one of the following criteria in order to qualify
for a pension in respect of death or disablement:

part 2:
International
Context

10.36

part 1:
Current New
Zealand Scheme

Canadian Forces Members and Veterans Re-establishment and Compensation
Act 2005

455

Pension Act RS C 1985 c P-6, s 21.

456

Pension Act RS C 1985 c P-6, s 21.

457

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 45.

458

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 46.

459

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 57.
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(a) Be suffering from a service related injury or disease which is defined as
either:457
·· an injury or disease that is attributable to or incurred during special duty
service; or
·· an injury or disease that arose out of or is directly attributable to service
in the Canadian Forces;
(b) Be suffering from an injury or disease that has been aggravated by service,
which is defined as either:458
·· an aggravation attributable to or incurred during special duty service; or
·· an aggravation that arose out of or was directly connected with service in
the Canadian Forces; or
(c) Have died of a service-related injury or disease, which is defined as in (a)
above.459
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10.37

The New Zealand statutory provisions concerning the link between service and
disablement (as interpreted in Nixon) are liberal by international standards.
They are also less clear regarding whether particular types of injury are covered
or not. This enables a flexible approach, but may lead to inconsistencies
in the approach taken by decision-makers. It may be appropriate for the statute to
more clearly define what is meant by “attributable to” or “aggravated by” service.
questions
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Q15

What are your views on the interpretation of “attributable to service” by the
Court in Nixon?

Q16

Do you think that all injuries occurring while a person is overseas on appropriate
service should be covered, irrespective of whether that injury is related to the
service or not?

Q17

What about injuries or disease arising from activities that are not part of
service duties?

Q18

Should there be any statutory exclusions, for example injuries or disease
attributable to or aggravated by sporting activities or alcohol consumption
while away on service?

Q19

Should injury sustained during travel to and from a qualifying deployment
be covered?
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11.1

In the years after World War I, the majority of common law countries introduced
relaxed evidentiary burdens and standards for veterans making claims for
disability pensions. These relaxed evidential rules have taken several different
forms, including legislative provisions altering the onus of proof in the
determination of pensions applications, imposing presumptions concerning
causation of injuries, providing for veterans to be given the benefit of the doubt,
and providing for inferences to be drawn in favour of veterans.

N e w Z eal an d

11.2

The beneficial evidential requirements for the award of a disablement pension
under the War Pensions Act 1954 are popularly referred to as the “reverse onus
of proof”. The “reverse onus of proof” is widely seen as a key tenet of the current
New Zealand legislation and one that must be retained in the new legislation.
It is regarded as imbuing the whole war pension system with a sense of
benevolence towards veterans.

11.3

The Vietnam Veterans Memorandum of Understanding dated 6 December 2006
refers to the “reverse onus of proof” in clause 7.1, where it states:
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11.4

However, the term “reverse onus of proof” does not actually appear in the
War Pensions Act, and use of this term is somewhat confusing.

11.5

In any court case, the “onus of proof” is essentially the burden of proving or
disproving a fact in issue to the required standard of proof. In a criminal trial, the
Crown generally has the onus of proving the defendant’s guilt, and the required
standard of proof is “beyond reasonable doubt.” In the War Pensions Act, the onus
of proof shifts between the claimant and the State, and, unless otherwise stated,
the required standard of proof is the usual civil standard of the balance of
probabilities, that is, something must be proved to be more probable than not.
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The eligibility criteria for Service-related health conditions will be reviewed to
ensure that the “reverse onus of proof” standard is applied to all Veterans
uniformly. The “reverse onus of proof” standard means that a condition or illness
suffered by a Veteran is to be considered to relate to the Veteran’s Service, unless
there is proof to the contrary.
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11.6

Rather than providing that the Crown has the onus of disproving every fact
required to qualify for a pension, which may be implied by the term “reverse
onus of proof”, the War Pensions Act contains a complex and confusing mix of
provisions relating to evidential requirements. These warrant more detailed
examination.

11.7

Section 19 of the War Pensions Act is the empowering provision that creates or
negates entitlement to a pension. A pension in respect of the disablement or
death of a member will be paid where:
(a) The disablement/death occurred while the member was serving overseas as
a member of the forces in connection with any war or emergency; or
(b) The disablement/death is attributable to service in New Zealand or overseas;
or
(c) The disablement/death was aggravated by service in New Zealand or
overseas.

11.8

In the case of (a) above, the disablement/death is deemed to be attributable to
service, but the member (in the case of disablement) still bears the onus of first
proving on a balance of probabilities that he or she is disabled in some way and
that such disablement occurred while he or she was on service overseas in
connection with a war or any emergency. If these prerequisites are met, there is
no need for recourse to the provisions of sections 17(3) and 18.

11.9

Sections 17 and 18, relating to presumptions and rules, are subsidiary provisions
to section 19.460 They provide:
17 Presumption that disablement or death attributable to service
(1) Where any claim for a pension under this Act is made by or in respect of a
member of the forces who, on attesting for service or at any time thereafter,
was medically graded as fit for service with the forces, the medical grading shall,
except as otherwise provided in this section, be accepted as conclusive proof
of the absolute physical and mental fitness of the member at the time of that
grading, subject only to any physical or mental conditions qualifying that
absolute fitness that may be specifically recorded in the medical record made
at the time of the medical grading:
Provided that the foregoing provisions of this subsection shall not apply if the
medical grading of the member has been altered by a competent authority within
2 months after he has been actually attached to the forces for service therein but
before he has been subjected to any conditions that have in fact prejudicially
affected his physical or mental fitness or to any conditions that may be regarded
as having possibly or probably so affected his physical or mental fitness, and the
member has been officially informed of the alteration of his grading within 3
months after he has been so attached to the forces for service therein.
(2) The foregoing presumption in favour of the claimant based on the medical
grading of the member shall not operate in any case where it is proved that the
member failed to reveal to the medical examiners, after proper inquiry made of
him, any material facts in relation to his physical or mental health or history, or
where it is proved that by reason of any false statement, non-disclosure, or
misrepresentation he was erroneously graded.

460
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Nixon v War Pensions Appeal Board (5 March 1993) HC WN CP 360 / 91 15 McGechan J.
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(3) In any case in which the foregoing presumption in favour of the claimant does
not for any reason apply or is not sufficient to establish his claim, the claimant
shall be entitled to produce to the Secretary or an Appeal Board, as the case
may be, any evidence (whether strictly legal evidence or not) to show that the
condition that resulted in the disablement or death of the member was possibly
or probably attributable to or aggravated by his service with the forces in
connection with any war or emergency, and if any reasonable evidence to that
effect is produced there shall thereby be established a presumption that that
condition was in fact attributable to or aggravated by the service of the member,
and that presumption may be rebutted only by evidence that satisfies the
Secretary or Appeal Board that the condition was not so attributable or
aggravated but was due entirely to other causes.
(4) Where any member of the forces has suffered the loss of, or the permanent
loss of the use of, one of any paired organs of the body, and that loss is held
to be attributable to his service, the subsequent loss or impairment of the
efficiency of the other corresponding organ (from whatever cause arising) shall
be conclusively presumed to be attributable to his service. [emphasis added]
18 Boards not bound by rules of evidence, but must determine all claims
in accordance with their merits
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(1) In determining, in relation to any claim for a pension under this Act made by a
member of the forces in respect of his disablement or made by any other person
in respect of the disablement or death of a member, whether the disablement
or death of the member was attributable to his service as a member or whether
the condition that resulted in his disablement or death was aggravated by that
service, the Secretary or an Appeal Board, as the case may be, shall decide in
accordance with substantial justice and the merits of the case, and shall not be
bound by any technicalities or legal forms or rules of evidence.
(2) In the application of the general rule formulated in subsection (1) of this section
the following particular rules shall apply—
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(a) In no case shall there be on the claimant any onus of proving that the
disablement or death on which the claim is based was in fact attributable
to the service of the member or that the condition that resulted in the
disablement or death of the member was aggravated by his service:
(b) The claimant shall be given the full benefit of the presumptions in his favour
provided for in section 17 of this Act:
(c) The Secretary or an Appeal Board, as the case may be, shall be entitled to
draw and shall draw from all the circumstances of the case, from evidence
furnished, and from medical opinions submitted to the Secretary or Appeal
Board, all reasonable inferences in favour of the claimant, and the claimant
shall, in every case, be given the benefit of any doubt as to the existence of
any fact, matter, cause, or circumstance that would be favourable to him.
11.10

There are therefore two presumptions in section 17. First, a person graded as
medically fit for service is presumed to have had absolute physical and mental
fitness at that time. The second presumption in subsection (3) is the key to the
provision. It is important to note that it does not apply to questions of fact that
need to be established before questions of attributability or aggravation arise.
In other words, the existence of a condition and a disablement must first be
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established on the balance of probabilities. It also does not apply in cases where
the death or disability arose “in connection with” service other than in “any war
or emergency”.
11.11

A presumption is a rule of law for the handling of evidence. If the presumption
applies, there is no need to produce specific evidence to establish the point at
issue. The presumption in section 17(3) can be rebutted if the decision-maker
is satisfied that the condition was due entirely to other causes. It is this rebuttable
presumption that has given rise to the use of the term “reverse onus of proof”.
If the presumption applies in favour of the claimant, the onus is effectively on
the Crown to disprove the presumed fact that the disablement was attributable
to or aggravated by service. However, the claimant must first show that the
presumption applies.

11.12

The Appeal Board has held that section 17(3) of the Act provides that the
presumption will operate in favour of claimants for pensions when the following
elements are met:461
·· The claimant produces any evidence;
·· That evidence shows that:
·· The member has a disablement; and
·· The condition that resulted in the disablement of the member was:
·· Possibly; or
·· Probably,
attributable to or aggravated by his service with the forces; and
·· If any reasonable evidence to the above effect is produced, then it will be
presumed under section 17(3) that that condition was in fact attributable to
or aggravated by the service of the member.
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11.13

There is no guide as to what evidence constitutes “reasonable evidence” for the
purposes of section 17(3). The Appeal Board has accepted that any evidence put
forward need not conform to the legal rules of evidence such as hearsay and
admissibility. However, its view is that any evidence must still be “reasonable”
in the sense that it must have some probative value in order for the Board to find
that it is reasonable as evidence of the matters that it seeks to establish.462

11.14

Section 18(1) also applies only to the determination of the issue whether or not
the proven disability of the claimant was attributable to or aggravated by his or
her service in the forces, and not to any other legal issues that may arise in a
given case.463 Thus the dispensation from being bound by technicalities, legal
forms, or rules of evidence, and the requirement to decide “in accordance with
the substantial justice and merits of the case” is similarly restricted.

11.15

Section 18(2) also only applies where issues as to attributability or aggravation
are being considered. The Appeal Board has held that it clarifies, but does not
broaden, the application of the general rule in section 18(1).

461

Jennings v Secretary for War Pensions (28 October 2004) War Pensions Appeal Board Auckland, 4.

462

Ibid.

463

Ibid, 7.
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11.16

In Nixon, the Court described the preferential provisions in the following way:

Thus, on the facts of the case in Nixon, although there could be doubt whether
or not the claimant’s four years of smoking during service was sufficient in itself
to be a contributing cause to subsequent emphysema, there was at least room for
a finding that such service overseas was a contributory cause. “The Claimant
was emphatically entitled to the benefit of doubt, and to a favourable finding of
attributability accordingly.”464

11.18

Reasonable evidence had been produced to the effect that the disablement arising
from smoking was attributable to the claimant’s service. This established a
presumption of attribution that would prevail unless the Board went on to be
satisfied the condition was “due entirely to other causes”. As the Appeal Board
did not expressly consider this, it technically did fail to take into account a
relevant consideration. However, in exercising its discretion to withhold relief,
the Court found that it had little doubt that if the Appeal Board had considered
the point, applying section 17(3) along with section 18, it would have reached a
conclusion that the smoking addiction formed in the wartime years was possibly
causative and the situation warranted the benefit of actual doubt in favour of
the claimant.

11.19

The Court noted for future cases that evidence of continued smoking has
relevance, and should be weighed, in case it is the sole cause of the disablement.
In concluding, the Court stated:465
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In the special context of war pensions, s18 and 17(3) must be kept in mind.
They deliberately create an exceptional and highly favourable regime in relation to
attribution. In particular, under s18(2)(c) the Claimant “shall” be given the benefit
of any doubt as to the existence of any “fact, matter, cause, or circumstance that
would be favourable to him.”

464

Nixon above n 460, 23.

465

Ibid, 26.
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After an exercise in statutory interpretation, it is wise to stand back and assess the
outcome by the standards of commonsense. There is nothing surprising in
“attributing” to War service a lung condition which a serviceman picked up through
beginning smoking with tacit encouragement of the Army under the pressures and
stresses of War service overseas, and continuing to smoke because he (like so many
others) found it very difficult indeed to stop. It is easy to say, in commonsense
terms, “it all goes back to the War”. He did something then which the Army
encouraged, and suffered severe later consequences. The legislation is benevolent.
It is attribution provisions it is extraordinarily benevolent. It is understandable, and
within probable intention, that the man (now his widow) be covered by a pension.
The approach distilled does not open the door to claims in respect of activity quite
independent of service conditions, or which the Army forbids. It is not right to
strain the 1954 legislation in some modern gesture against smoking, applying more
modern wisdom. If some moral tone is to be introduced so as to deprive elderly
retired servicemen of a pension, because some now consider they should have
known or done better, it can always be done by legislative amendment. Members
of Parliament no doubt would explain any apparent ingratitude to gatherings in
RSA clubrooms in electorates on Anzac Day.
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Presumptive lists
11.20

In September 2007, Veterans’ Affairs New Zealand introduced presumptive lists
to simplify the process of establishing the attributability of certain disabilities to
certain service deployments. There are presumptive lists for veterans with
service as prisoners of war during World War II, with exposure to nuclear
radiation, with service in Vietnam and with service in the Gulf War. Each list
contains a number of disabilities for which there is medical and scientific
evidence of a relationship with service in that particular deployment. If a veteran
makes a War Disablement Pension claim for one of the disabilities on the list
relating to the deployment in which they served, all that is required for a
War Disablement Pension to be awarded is confirmation that the veteran is
suffering from the disability. The attributability of the disability is presumed.
The presumptive lists are, in effect, taking general medical evidence that certain
disabilities may have been caused by exposures and conditions in certain
deployments as sufficient medical evidence for individual pension claims for the
sake of expediency and consistency.

Other issues

Au s t ral ia

11.21

The War Pensions Act was designed to meet the needs of service personnel
returning from several years of service in one major deployment, such as
World War I or World War II, where this deployment was probably the only
service in that person’s life. The beneficial evidential provisions were designed
to allow the swift resolution of claims from the many applicants following
World Wars I and II. However, this does not reflect the reality of most
deployments after World War II. Many service personnel since that time had
careers in the military and saw service in several of the emergency deployments.
The current reality for members of the NZDF illustrates this also. Most personnel
now deploy for shorter periods to a number of different locations and
environments on a variety of different types of operations.

11.22

The War Pensions Act fails to acknowledge this possibility. While the Act can
still be applied to people with this type of service, the assumptions underlying
certain provisions mean that these people simply do not fit as well. The provisions
regarding attribution of disabilities to service are problematic in this regard. It
is assumed that it will be relatively straightforward to link a disability to service
because it is obvious where and when claimants served, as was the case with the
vast majority of claims immediately following World Wars I and II, and what
they were exposed to during that time. For a person who has been involved in
numerous operational deployments and served in peacetime service in between
times, the questions of attribution are not so straightforward.

Standard of proof
11.23
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The Veterans’ Entitlements Act 1986 provides explicitly for the standards of
proof to be applied by the Repatriation Commission when considering pension
claims. In the case of war, war-like, peacekeeping or hazardous service
(operational service), the Commission must decide that a disease, injury or death
is war-caused or defence-caused “unless it is satisfied, beyond reasonable doubt,
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that there is no sufficient ground for making that determination”. 466
The Commission will be so satisfied if, the Commission “after consideration of
the whole of the material before it, is of the opinion that the material before it
does not raise a reasonable hypothesis connecting the injury, disease or death
with the circumstances of the particular service rendered by this person”. 467
A “reasonable hypothesis” has been held to involve more than a mere possibility.
“It is a hypothesis pointed to by the facts, even though not proved upon the
balance of probabilities.”468
11.24

The standard of proof provided for in the Veterans’ Entitlements Act for those
without operational service, is that the Commission should determine the claim
to its “reasonable satisfaction”.469

The beneficial evidential provisions are given practical effect by the use of
Statements of Principles (SoPs) to establish a connection between service and
injury, disease and death.

11.26

Each SoP sets out factors that must be related to service before a service
connection can be said to exist. There are currently 280 conditions covered by
SoPs. There are two SoPs for each condition – one for eligible war and defence
service (where only a “reasonable hypothesis” in respect of a connection to
service applies), and one for operational peacekeeping and hazardous service
(where the connection to service must be more likely than not). Each SoP states,
for the purpose of the causation tests in the legislation, what factors must, as a
minimum, exist, and which of those factors must be related to service rendered
by a person before it can be said that either:
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Statements of principles

11.27

The SoP factors refer to the disease, activity, event, exposure or treatment that
causes or aggravates a particular condition. If an SoP exists for a claimant’s
condition, the claimant needs to meet one of the factors contained in the SoP.

11.28

SoPs are disallowable legislative instruments that are binding on levels of the
claims assessment process.

11.29

The SoPs operate to create a presumption of causal connection once evidence
has raised the existence of a factor that is contained in the SoPs. This presumption
is rebuttable if there is evidence that disproves the connection “beyond reasonable
doubt” for veterans with operational service and on the “balance of probabilities”
for veterans with non-operational service.

11.30

Using predictive analysis, five conditions have been identified that allow for an
even more streamlined investigation of a person’s claim. These are:

466

Veterans’ Entitlements Act 1986 (Cth), s 120(1) & (2).

467

Veterans’ Entitlements Act 1986 (Cth), s 120(3).

468

Repatriation Commission v Bey (1997) 149 ALR 721.

469

Veterans’ Entitlements Act 1986 (Cth), s 120.
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·· A reasonable hypothesis has been raised; or
·· On the balance of probabilities certain conditions connect circumstances with
service.
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··
··
··
··
··

Hearing loss;
Tinnitus;
Solar keratosis;
Basal cell carcinoma and squamous cell carcinoma; and
Acquired cataract.

11.31

Acceptance of a claim for a person who has one of these conditions diagnosed is
not automatic, but it is easier, and comes close to being a presumptive list.

11.32

If there is no SoP for a particular condition, a person can still have a claim
accepted if he or she can show the necessary causal link between service and the
injury or disease to the standard of proof applicable to the nature of his or
service. The beneficial evidentiary standard, that is, the “reasonable hypothesis”
standard, will still apply to veterans with war, war-like, peacekeeping or
hazardous service (operational service).

Repatriation Medical Authority
11.33

SoPs are determined by the Repatriation Medical Authority, which was
established in 1994. The Authority is comprised of a Chairperson and four other
members. All members are appointed by the Minister on a part-time basis, and
at least one member must have at least five years’ experience in the field of
epidemiology. They are currently all professors across a range of relevant medical
specialties.

11.34

The Authority monitors the conditions for which it has issued SoPs to ensure
that any changes in medical-scientific knowledge are reflected in them. Conditions
not currently accepted may be accepted in the future.

Specialist Medical Review Council
11.35

The Specialist Medical Review Council is an independent body responsible for
reviewing the Repatriation Medical Authority’s decisions. Each of the Council’s
13 part-time members is appointed by the Minister for Veterans’ Affairs.
The members are all eminent medical practitioners and medical scientists put
forward by the professional colleges. They are appointed on the basis of expertise
in relation to the review of a particular SoP.

11.36

Reviews of SoPs may be sought by:
··
··
··
··
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The Repatriation Commission;
The Military Rehabilitation and Compensation Commission;
An ex-service organisation (for example, the Returned Services League);
A person eligible to make a claim under the Veterans’ Entitlements Act or
the Military Rehabilitation and Compensation Act 2004 (MRCA).

11.37

The MRCA has provisions concerning the applicable burden of proof that
essentially mirror those of the Veterans’ Entitlements Act.470

470

Military Rehabilitation and Compensation Act 2004 (Cth), ss 335 to 337.
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War Pension Scheme
11.38

The Naval Military and Air Forces etc. (Disablement and Death) Service
Pensions Order 2006471 sets out the current War Pension Scheme that is
applicable to service occurring before 6 April 2005.

11.39

War disablement pensions are paid to ex-members of the armed forces as a result
of disablement due to service. Disablement may be due to mental, as well as
physical conditions. The Order provides that a disablement or death will be
certified as due to service if it is attributable to or aggravated by service.

11.40

In all cases, the onus is on the claimant to prove on the balance of probabilities
that he or she sustained an injury and has a disablement. The burden of proof
in relation to causation alters depending on when the claim is made. Where the
claim relates to operational service, and is made within seven years of termination
of service, the claim will succeed unless the Ministry of Defence proves beyond
reasonable doubt that the disablement or death was not caused by service. Where
a claim is made more than seven years after termination of service, the onus rests
on the claimant to show, on the balance of probabilities, that the disablement or
death was caused by service. However, where upon reliable evidence a reasonable
doubt exists as to whether the claim is made out, the claimant is given the benefit
of that reasonable doubt.

11.41

Payments are made for any disablement provided there is a causal link to service,
regardless of the diagnostic label that is attached.
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The Armed Forces and Reserve Forces (Compensation Scheme) Order 2005
provides that the burden of proof lies on the claimant and that the standard of
proof is the balance of probabilities.472
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Armed Forces and Reserve Forces (Compensation Scheme) Order 2005

Pension Act 1985
11.43

The Canadian Pension Act 1985 provides that the Minister for Veterans’ Affairs
shall:473
(a) Draw from all the circumstances of the case and all the evidence presented to the
Minister every reasonable inference in favour of the applicant or pensioner;
(b) Accept any uncontradicted evidence presented to the Minister by the applicant or
pensioner that the Minister considers to be credible in the circumstances; and
(c) Resolve in favour of the applicant any doubt, in the weighing of evidence, as to
whether the applicant or pensioner has established a case.

471

Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 2006 (UK).

472

Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK), regs 50-51.

473

Pension Act RS C 1985 c P-6, s 5(3).
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11.44

An identical provision in the New Veterans Charter applies to a disability award,
death benefit, and detention benefit.474

11.45

Under Canadian legislation, the differential treatment between claims by
operational service (known in Canada as “special duty service”) veterans and
routine service veterans arises from the requirements for a disability to be
service-connected. Special duty service veterans need only have a disability that
is attributable to or was incurred during their service, while routine service
veterans must have a disability which arose out of or is directly connected to
their service.

11.46

The following values are important in decision-making on veterans’ claims:475
··
··
··
··
··
··
··

Maximising accuracy in fact-finding;
Speed;
Procedural fairness, including consistency;
Humaneness;
Public confidence;
Avoidance of vexation for the participants; and
Obligation owed by the community to veterans.

11.47

The relaxed evidential rules provide direction concerning where the balance
between these factors should rest. In any fact-finding process there is a risk of
error, and any criteria devised to distribute the risk between the parties is bound
to rest on political morality.476 The relaxed evidential criteria in veterans’
legislation are likely to permit a large number of claims to succeed, which in
reality have no connection with the veterans’ service. This is accepted by society
on the basis that genuine claimants should not be turned away if they are unable
to prove their claims to the usual civil standard. Beneficial evidential provisions
are premised on the view that it is better to have a number of claims accepted
that are not in fact related to service, than to have a genuine claim declined.

11.48

Sections 17 and 18 of the War Pensions Act are not easy to understand when
they are examined closely. In particular, there seems to be confusion in the
veteran community regarding the evidential threshold required to trigger
the application of the presumption in section 17(3), and the way in which the
beneficial provisions are confined to the question of attributability or aggravation
of a condition. It is not apparent that the provisions are being interpreted
consistently by each of the Claims Panels, the National Review Officer and the
Appeal Board. Indeed, it is impossible to objectively measure compliance with
the beneficial provisions, particularly the requirement to give a claimant the
benefit of the doubt. Interpretation of sections 17 and 18 is likely to differ from
person to person, and to change over time.

474

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 43.

475

Bruce Topperwien “Relaxed Evidentiary Rules in Veterans’ Legislation: An Empirical Analysis”
(Paper presented to 2004 Veterans’ Law Conference, Banorra Point NSW, 5-6 November 2004)
www.vrb.gov.au (accessed 25 June 2008) 58.

476

William Twining and Alex Stein (eds) Evidence and Proof (Dartmouth Publishing Co, Aldershot, 1992) xvii.
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11.49

The Law Commission understands that new legislation needs to contain
beneficial evidential provisions for claimants with eligible service. Benevolent
treatment of claims is one of the underlying principles of the review.

11.50

One option for reform is to include the current benevolent evidential provisions
in new legislation – in other words, the continuation of a rebuttable presumption;
dispensation from being bound by technicalities, legal forms, or rules of evidence
when determining issues of attributability and aggravation; and the requirement
to decide a claim in accordance with the substantial justice and merits of the case
when determining issues of attributability or aggravation. We consider that the
section 17(3) presumption and its interrelationship with section 18 should be
made much clearer however.

11.51

Under this option, there would be no change to the current onus and standard
of proof, but the provisions would be better articulated so that they could be
more easily understood and applied. The advantage of this option is that there
would be no change in the legal effect of the current provision, so the veteran
community would not need to concern itself with new concepts. The disadvantage
is that there would continue to be no uniform benchmark for what is possibly
or probably attributable to or aggravated by service, which is likely to result in
inconsistencies in decision-making.

part 1:
Current New
Zealand Scheme

Option 1 – Continuation of rebuttable presumption (the status quo)

Another option for reform would be to develop provisions that specifically
provide for the Crown to have the burden of proof concerning matters of
attributability or aggravation. Under this option, the veteran would still have to
prove on the balance of probabilities that he or she had the relevant service and
some sort of disablement. However, once the disablement was proven, the claim
would be accepted unless the Crown could prove to the required standard (for
example beyond reasonable doubt) that the disablement was not attributable to
or aggravated by service.

11.53

The advantage of this option is that it would be consistent with what many
people may view the current position to be. However, it may allow a greater
number of claims than the present provisions, and place an unreasonable burden
on the Crown in respect of veterans with age-related disablements. If this option
was pursued, it may be appropriate for there to be time limits on the application
of the reverse onus (as occurs in the United Kingdom).
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11.52
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Option 2 – Stated onus on the Crown

Option 3 – Statements of principles
11.54

A further option would be to adopt a system similar to the Australian system of
SoPs. Beneficial evidential provisions would continue to apply, but they would
be given practical effect through the development and use of a system
of factors to determine the connection between the disablement and service.
Where factors had not been identified for a particular condition, the beneficial
evidential provisions would still be applied to a claim. The factors could be regularly
reviewed and updated to take into account the latest medical evidence.
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11.55

There are a number of advantages to presumptions such as those that operate
with the Australian system of Statements of Principle and the policy
of presumptive lists for particular conditions now operating in New Zealand.
These include:477
·· The claimant does not have the burden of producing medical or scientific
evidence to show that the disability or death is service related;
·· They create greater consistency in decision-making, as there is an objective
standard being applied in the determination of claims;
·· The information that is required to meet the presumptive criteria is usually
found in official service records or is easily within the claimant’s capacity to
provide;
·· The claimant is advantaged because it is administratively easier for the
government to grant a claim rather than produce the evidence needed to rebut
a presumption;
·· The question of whether there is sufficient evidence to raise a presumption
is an objective question of law that can be tested in court; and
·· In order to bring about changes to the types of conditions that are accepted
as service related, veterans’ organisations can focus on having presumptive
rules added to or amended to, rather than dispersing their resources among
numerous individual claimants.

11.56

It has been argued that, as opposed to reverse onus of proof and benefit of the
doubt provisions, which generally rely on a decision-maker’s understanding of
justice and can be subjective in application, presumptions are more likely to
produce ascertainable and consistent results.478

11.57

The process of establishing SoPs for a large number of disablements that could
be service related would be extremely resource intensive however. Also, the
flipside to creating uniformity in respect of the determination of claims is that
veterans would need to meet one of the specified factors, and there would be
limited discretion. If this was a favoured option, the possibility of sharing
resources with Australia would need to be explored.

Option 4 – Expansion of presumptive lists
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11.58

A further option for giving better effect to beneficial evidential provisions would
be to expand the current policy of using presumptive lists, and provide for these
in legislation. The Expert Panel, discussed in Chapter 20, could be used to further
develop a list of conditions that would automatically be accepted as being
connected to service. This would reduce the need for claimants to be referred to
medical specialists for their opinion on possible connection to service. It would
likely speed up the claims process considerably, but would not be as costly as a
SoP system. The advantages listed in Option 3 above would also apply.

11.59

Conditions not included in a presumptive list would continue to be dealt with
in accordance with the beneficial evidential provisions.

477

Topperwien above n 475, 24-5.

478

Ibid.
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Do you think there should be beneficial evidential provisions for veterans’
claims? Why?

Q21

Do you think that the presumption of attributability in section 17(3) of the
War Pensions Act 1954 should apply only to veterans with war and
emergency service?

Q22

Would you like to see the current evidentiary provisions retained in
new legislation?

Q23

Do you support the evidentiary provisions being simplified, but not reduced in
effect (Option 1)?

Q24

Would you like to see a provision providing for the Crown to disprove claims?
Should any limits be placed on this (Option 2)?

Q25

Would you like to see the introduction of a system of Statements of Principles
to simplify the process of establishing a connection between service and injury
or disease (Option 3)?

Q26

Would you like to see an expansion of the presumptive list system
(Option 4)?

Q27

How should the presumptive list be determined?
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Q20
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questions

Towards a new veterans’ entitlements scheme: A discussion paper on a review of the War Pensions Act 1954

159

CHAPTER 12: Medical evidence and assessment of level of impairment

Chapter 12
Medical evidence and
assessment of level of
impairment
In t roduc tion

sc hedule 9
of th e war
pens ions
ac t 1954

12.1

Once it has been established that a person has eligible service and a diagnosed
condition that is attributable to or aggravated by service, an assessment must be
made of the level of that person’s impairment to ascertain the corresponding
level of War Disablement Pension payable.

12.2

In the New Zealand system, medical opinion is used to ascertain both whether
or not the claimed condition is attributable to or aggravated by service and the
level of impairment.

12.3

The War Pensions Act 1954 covers to a small extent the medical basis for the
award of percentages for War Disablement Pensions. Schedule 9 of the Act sets
out particular percentages that must be assigned to the range of disabilities listed.
It provides:
Nature of Disability

160

Percentage of Full
Pension Payable
in Cases of Total
Disablement

Total blindness

100

Incurable insanity

100

Very severe facial disfigurement

100

Lower limb amputation through hip joint

100

Lower limb amputation through upper-third of thigh (if without
useful stump

100

Upper limb amputation (where an artificial arm cannot be fitted
with retention of elbow joint function)

100

Permanent Loss of speech

90

Upper limb amputation (where an artificial arm can be fitted
with retention of elbow joint function), but not beyond all the
metacarpo-phalangeal joints

90
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Percentage of Full
Pension Payable
in Cases of Total
Disablement

Lower limb amputation through knee joint or middle or lower third
of thigh
Total deafness

85
100

Severe facial disfigurement

80

Lower limb amputation, but not beyond the tarsometatarsal joint

75

Loss of one eye

50

Loss of 4 fingers

50

Loss of 3 fingers

40

Loss of thumb

40

Loss of 2 fingers

25

Loss of index finger of either hand

20

part 1:
Current New
Zealand Scheme

Nature of Disability

NOTE TO SCHEDULE

Schedule 9 focuses on physical injuries. These were the predominant and obvious
impacts of war service on people at the time that the Act was passed. However,
since World War II, service in operational deployments has increasingly been
linked to psychological and environmental disabilities. Relatively few veterans
have accepted disabilities for physical injuries that occurred while they were
serving. This means the utility of Schedule 9, the only guidance in the legislation
regarding rates of War Disablement Pension, is limited. It is now diseases,
which may arise after a significant lapse of time after service, and mental health
issues that are the main areas of inquiry in terms of the claims made for
War Disablement Pensions.

12.5

The exception to this is hearing loss, which does appear in schedule 9 of the Act,
and is the single most common disability for which a veteran may receive a
War Disablement Pension.479

12.6

Although section 5I of the War Pensions Act provides that one of the functions
of the War Pensions Advisory Board is “to approve guidelines for the
determination and assessment of war pensions to be used by medical examiners
and claims panels”,480 the Advisory Board does not appear to ever have devised
such guidelines.

479

As at 31 December 2008 there were 12,242 veterans in receipt of a War Disablement Pension for a
hearing disability. Figures provided by Veterans’ Affairs New Zealand.

480

War Pensions Act 1954, s 5I.
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For the purposes of this Schedule, loss of and amputation of include “permanent loss of the use of”.
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12.7

Medical specialists are currently asked to provide an assessment of the level of
total body impairment caused by the claimed disability under the American
Medical Association Guides to the Evaluation of Permanent Impairment,
fourth edition (AMA4). The majority of specialists and many GPs are able to
provide an assessment under AMA4. AMA4 is widely used in New Zealand as
part of ACC assessments.

12.8

AMA4 does not provide a method for calculating an impairment percentage for
mental health and psychiatric disabilities however, so other methods of
calculation must be used for these.

12.9

On any objective assessment, the current system of assessment and aggregation
of impairment fails to meet the standards of a good system. It is overly complex
and confusing. This is largely because of the inability of the system to deal
effectively with cumulative disablement. Instead of assessing whole body
impairment, the current system simply adds together separate assessments of a
person’s conditions. This means that a person’s cumulative disablement figure
can amount to over 300 per cent. This defies logic.

12.10

The current system provides compensation in increments of 5 per cent from 0
to 160 per cent. Payments are limited to 100 per cent of the maximum entitlement
unless the additional pension under section 23 is awarded. It is possible for a
person to have an assessment greater than 100 per cent, but to not qualify for a
section 23 additional pension. With a section 23 adjustment, there is an absolute
cap at 160 per cent of the maximum rate. It is unclear why 160 per cent has been
selected as the cut-off point.

12.11

The ability for a person to have an assessed level of impairment higher than 100
per cent, or even 160 per cent, and yet have payments capped at 100 per cent or
160 per cent causes significant confusion and frustration in the veteran
community. A person with a higher disability has an expectation that he or she
will be paid commensurate with that level of disability. For example, veterans
assessed at 220 per cent may feel cheated if they consider their assessment is
worse than others assessed at 160 per cent, but they are paid at the same rate.

12.12

The current system for assessing impairment is comprised of a confusing
amalgam of the prescribed levels of impairment set out in schedule 9, AMA4,
and the opinion of individual medical practitioners where neither of these
applies. Although AMA4 is used as an assessment tool, the AMA4 system of
aggregating whole body impairment is not used, so AMA4 is being used in a
manner that is inconsistent with its intended purpose. Further, the schedule 9
percentages do not equate to the impairment percentages in AMA4, which
creates distortions.

12.13

The system’s reliance on individual medical opinions also results in different
assessments across the country for similar disabilities. This creates unfairness.

12.14

It is useful to reflect on international methods of assessing permanent in
considering how the assessment and aggregation provisions of the War Pensions
Act could be improved.
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Australia
12.15

In Australia, the percentage of the general rate of pension payable to a veteran
is to be determined by reference to the extent of the veteran’s incapacity as
assessed in accordance with the Guide to the Assessment of Rates of Veterans’
Pensions (GARP).481

12.16

GARP is based on the following international medical references:
·· Guides to the Evaluation of Permanent Impairment, 4th edition, American
Medical Association, 1993
·· International Classification of Impairments, Conditions and Handicaps, World
Health Organisation, 1980; and
·· Publication No 118 of the National Acoustic Laboratories, Improved Procedure
for Determining Percentage Loss of Hearing, by J. Macrae, Australian
Government Publishing Service, Canberra, 1988.

12.17

GARP measures the extent of medical impairment and effects on lifestyle from
accepted disabilities. The GARP rules and protocols convert these effects into a
degree of incapacity. The elements of incapacity include:
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·· Impairment, comprising:
·· Physical loss or disturbance to a body part or system; and
·· Resultant functional loss; and
·· Lifestyle effects, which are a disadvantage because of the accepted disability
that limits or prevents a role fulfilment that is normal for a veteran of the
same age without the condition(s). Lifestyle effects include:
·· Personal relationships;
·· Mobility;
·· Recreational and community activities;
·· Domestic activities; and
·· Employment activities.
GARP is whole person based. It provides impairment points out of a maximum
rating of 100, which are to be applied to the corresponding degrees of incapacity.
Zero points correspond to no or negligible impairment from accepted conditions,
and 100 impairment points corresponds to death. Ratings for multiple conditions
are not combined by simple addition, but by the application of a formula to
determine the whole body impairment. For example:482
Suppose a veteran has three accepted conditions. If the first assessed condition
attracts 60 points the veteran will get a rating of 60. This rating implies that the
whole person is 60% impaired. That leaves 40% to be further apportioned among
other conditions. If the second condition assessed attracts 30 points, the total
impairment rating will not be 60 + 30 = 90, but 60 + 12 = 72. The 12 represents
30% of the 40 that remained of the whole person after the initial 60 was awarded.
Now the whole person of the veteran is 72% impaired. If the third condition
assessed attracts 10 points, the total impairment rating will be 60 + 12 + 3 = 75.
The 3 represents 10% of the 28 that remained of the whole person after 72 was
481

Veterans’ Entitlements Act 1986 (Cth), s 22.

482

Department of Veterans’ Affairs Guides to the Assessment of Rates of Veterans’ Pensions (5 ed, Department
of Veterans’ Affairs, Canberra, 1998) 231.
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awarded for the first two conditions. Now the whole person of the veteran is
75% impaired.
12.19

GARP contains 12 system specific chapters as follows:
··
··
··
··
··
··
··
··
··
··
··
··

Cardiorespiratory Impairment;
Hypertension and Non-Cardiac Vascular Conditions;
Impairment of Spine and Limbs;
Emotional and Behavioural;
Neurological Impairment;
Gastrointestinal Impairment;
Ear, Nose and Throat Impairment;
Visual Impairment;
Renal and Urinary Tract Function;
Sexual Function, Reproduction and Breasts;
Skin Impairment; and
Endocrine and Haemopoietic Impairment.

12.20

Impairment is determined by loss of vital functions. GARP contains functional loss
tables that have criteria against which the accepted condition can be assessed.

12.21

GARP also contains non-system specific chapters in which the degree of
impairment caused by alternate criteria, such as malignancy, intermittent
impairment, activities of daily living, and disfigurement and social impairment,
can be assessed. Depending on the type of impairment, the impairment rating
assessed in these chapters can either be used in combination with or as an
alternative to the functional loss impairment rating to ensure that the veteran
receives the most accurate and beneficial assessment of the degree of impairment
caused by the condition.

12.22

Under the Veterans’ Entitlements Act 1986, the percentage level of incapacity
derived through the application of GARP equates to the percentage of the general
rate of pension that a person is entitled to. For example, 30 per cent impairment
equals 30 per cent of the maximum general rate of pension.

12.23

GARP M is a modified version of GARP used for the purposes of the Military
Rehabilitation and Compensation Act 2004 (MRCA). Under the MRCA, the
combination of the impairment and lifestyle rating is applied to a compensation
factor to determine the maximum rate of payment. This is to ensure that the
lump sum and weekly compensation options are equivalent.

Canada
12.24

164

The Table of Disabilities is the instrument used by Veterans Affairs Canada to
assess the extent of disability from a pensioned condition under both the Pension
Act 1985 and the Canadian Forces Members and Veterans Re-establishment and
Compensation Act 2005. The Table of Disabilities document is very similar in
form and scope to GARP, and was updated in 2006.
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12.25

The Table of Disabilities is based on medical research, consultation and
literature including:

12.26

The Table of Disabilities covers the body systems in chapters similar to GARP.
It allows the assessment of medical impairment from each disability. The Table
of Disabilities also contains a chapter on quality of life, which enables the
assessment of the disadvantage caused by the entitled condition by comparing
the existing quality of life with what might have been expected in the absence
of the entitled condition. The medical impairment rating for the condition is
combined with the quality of life rating for the condition to produce the Disability
Assessment. The Disability Assessment may exceed 100 per cent. However, for
payment purposes under Canadian legislation, as with the New Zealand
legislation, the disability benefits are payable at a maximum of 100 per cent.

12.27

Unlike the War Pensions Act, the Canadian legislation allows the decision-maker
to determine if any non-entitled or previously entitled conditions contribute to
the medical impairment being assessed. Where service has partially contributed
to the medical impairment from a condition, this can be taken into account
through reduced impairment ratings in the Table of Disabilities.
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·· American Medical Association Guides to the Evaluation of Permanent
Impairment; and
·· Guide to Assessment of Rates of Veterans’ Pension, Department of Veterans’
Affairs, Australia.

United Kingdom

··
··
··
··
··
··
··
··
··
12.29
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Prior to the introduction of the Armed Forces and Reserve Forces (Compensation
Scheme) Order 2005, the United Kingdom’s war pension system did not have any
documents that assisted the assessment of degree of disablement as did Australia
and Canada. However, the 2005 Order included The Tariff in Schedule 4.
The Tariff is a much simpler document than GARP or the Table of Disabilities.
It includes 9 tables, which each address one of the following types of disabilities:
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12.28

Burns;
Injury, wounds and scarring;
Mental disorders;
Physical disorders including infectious diseases;
Amputations;
Neurological disorders, including spinal cord, head or brain injuries;
Senses;
Fractures and dislocations; and
Muscoskeletal disorders.

Each table sets out a number of different types of conditions and the corresponding
tariff level from level one to fourteen. A tenth table sets out the amount of
compensation which corresponds with each tariff level.
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AMA Guides
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12.30

Development of the American Medical Association Guides to the Evaluation of
Permanent Impairment (Guides) began during the 1950s for the purpose
of improving estimates of the severity of human impairments, and basing them
on accepted medical standards.

12.31

The Guides provide a standard framework and method of analysis through which
medical practitioners can evaluate, report on, and communicate information
about the impairments of any human organ system.483

12.32

The Guides are based on the concept of impairment. Impairment is an objectively
identifiable abnormality in a body part of organ system and its functioning.
In the Guides, impairments are defined as conditions that interfere with an
individual’s “activities of daily living”. These activities include, but are not
limited to, self-care and personal hygiene, eating and preparing food,
communication, speaking, writing, standing, sitting, caring for the home and
personal finances, walking, travelling, and recreational, social and work
activities.484 The Guides apply only to permanent impairments, which are defined
as adverse conditions that are stable and unlikely to change.

12.33

In contrast to the concept of impairment, the term “disability” is used to describe
how an impairment impacts on the activities of daily living. For some people,
impairment has no disability. For example, if one person loses a finger, that person
may suffer more than another person who loses the same finger. Disability is in
the mind of the beholder. It is how a person manages his or her impairment.

12.34

An impairment percentage derived through use of the Guides is intended to
represent an informed estimate of the degree to which a person’s capacity
to carry out daily activities has been diminished.

12.35

The Guides allow for fluctuating conditions, for example asthma, which may not
always be present. They also deal with diseases.

12.36

The Guides are widely used in workers compensation schemes across the United
States, the United Kingdom and Australia.

12.37

Like GARP (which is based on the Guides), the Guides assess whole person
impairment. The concept of whole person impairment makes it impossible for
an individual to be more than 100 per cent impaired. Whole person impairment
is expressed as a percentage, ranging from 1-100 per cent. To be 95-100 per cent
impaired is to be in a state approaching death.

12.38

Combining impairments is a key part of the Guides. For example,485 if a person loses
a leg (the impairment value for which is 40 per cent), they now only have 60 per cent
of their whole person remaining. If they then suffer a further loss of the other leg, that
second impairment is deemed to be on the 60 per cent of the whole person remaining.

483

American Medical Association Guides to the Evaluation of Permanent Impairment (4 ed, American
Medical Association, Chicago, 1993) 1.

484

Ibid.

485

ACC The ACC User Handbook to the AMA “Guides to the Evaluation of Permanent Impairment”4th Edition
(ACC, Wellington, 2002) 13.
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That is, the whole person impairment for the second leg is 24 per cent (40 per cent of
60 per cent). The total impairment for the loss of both legs is 64 per cent (40 per cent
for the first leg, plus 24 per cent for the second). The remaining whole person is now
36 per cent. Any further impairments should be applied to 36 per cent of the whole
person. This method guarantees that the total impairment rating for an individual
cannot exceed 100 per cent, and can be expressed as a mathematical formula.

12.40

The ACC User Handbook is intended as a supplement to AMA4 to assist medical
professionals to calculate the applicable level of permanent impairment. It outlines
key concepts and definitions, such as impairment, and explains how to carry out
assessments and how to present reports. The Handbook also provides a methodology
for calculating mental impairment arising from mental health and psychiatric
disabilities. The Injury Prevention, Rehabilitation, and Compensation (Lump Sum
and Independence Allowance) Regulations 2002 establish AMA4 and the ACC User
Handbook as the assessment tools that must be used in assessing a person’s eligibility
for lump sum compensation.486 Where there is a difference between the ACC User
Handbook and AMA4, the ACC User Handbook takes precedence.

12.41

The Injury Prevention, Rehabilitation and Compensation Act 2001 defines
“impairment” as “a loss, loss of use, or derangement of any body part, organ
system, or organ function”.487

12.42

The reasons for use of impairment as the basis of assessment are described in
the ACC User Handbook as :

part 2:
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Under the Injury Prevention, Rehabilitation and Compensation Act 2001,
New Zealand’s accident compensation scheme provides lump sum compensation
for permanent impairment. The level of permanent impairment is assessed by
trained medical assessors using AMA4. However, ACC has also developed the
ACC User Handbook to AMA4.
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ACC

Impairment provides a fair and equitable basis for determining the level of lump
sums and independence allowance. Objective and verifiable criteria are used,
in a structured manner, to minimise the possibility of different assessors examining
the same person and arriving at different ratings.
12.43

Hence, it is the severity of injury, rather than the severity of pain (which is
subjective) that is being assessed.

12.44

The ACC User Handbook provides the means to apportion the percentage of
impairment into that covered by ACC and that not covered.

12.45

The 6th Edition of the Guides (AMA6) has recently been released. This contains
some modifications to AMA4. In particular, for the first time, it has also made
some modifications to the percentages based on a disability evaluation. This is
subjective and is based on a person’s self assessment. It will only vary the
impairment percentage by plus or minus 3 per cent however. The 6 th Edition

486

Injury Prevention, Rehabilitation, and Compensation (Lump Sum and Independence Allowance)
Regulations 2002, reg 4.

487

Injury Prevention, Rehabilitation and Compensation Act 2001, s 6.
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also provides a methodology for assessing mental and behavioural disorders.
At the time of preparing this Issues Paper, ACC was in the process of considering
whether to adopt AMA6 as its prescribed impairment assessment tool.
Examples of whole person impairment under AMA4 and the ACC user handbook
12.46

To better illustrate the concept of whole person impairment, we have set out below
a number of scenarios, showing current disablement assessments and what the whole
person impairment assessment in accordance with AMA4 for each would be.

Person A – 80 year old World War Two veteran
Sensori Neural Deafness

40%

Ischaemic Heart Disease

20%

Chronic Obstructive Pulmonary Disease

10%

Hypertension
Nervous Disorder and Depression
Tinnitus
Current Total Percentage
Whole Person Impairment under AMA4

5%
70%
5%
150%
89%

Person B – 70 year old Operation Grapple and Malaya veteran
Hearing Loss

20%

Tinnitus

10%

Bilateral Cataracts

0%

Paroxysmal Atrial Fibrillation

25%

Current Total Percentage

55%

Whole Person Impairment under AMA4

46%

Person C – 62 year old with former routine service
Scaphoid Fracture R Wrist
Corrected Deviated Nasal Septum

0%

Sinusitis

0%

Osteoarthritis Right Ankle

10%

Osteoarthritis Right Knee

0%

Chronic Fungal Nail Infections

10%

Tinnitus

10%

Otitis Externa

10%

Sensori Neural Deafness
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50%

0%

Current Total Percentage

90%

Whole Person Impairment under AMA4

68%
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Person D – 61 year old Vietnam veteran

Gastric Reflux

25%
5%

Dermatitis

10%

Chronic Instability of Both Ankles

20%

Degenerative Changes Cervical and Lumbar Spine

25%

PTSD et seq Alcohol Problems et seq Cardiomyopathy &
Hypertension et seq Erectile Dysfunction and Sleep Apnoea
Internal Derangement Both Knees

100%
15%

Photophobia

5%

Tinnitus

5%

Sensori Neural Deafness

30%

Diabetes

5%

Right Shoulder Rotator Cuff Tendinopathy

5%

Osteoarthritis Right Hip

10%

Current Total Percentage

260%

Whole Person Impairment under AMA4

100%

part 1:
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Bronchitis

Note: The 100 per cent figure for PTSD would be unlikely under a true AMA assessment however.

15%

Tinnitus

10%

Post Traumatic Stress Disorder et seq impotence

20%

Solar Keratoses & Basal Cell Carcinoma

10%

Osteoarthritis Right Shoulder

5%

Coronary Artery Disease

20%

Degenerative Changes Lumbosacral Spine

10%

Restless leg syndrome

10%

Broken nose with Chronic Nasal Obstruction

10%

Stiffness in hands
Cervical Spondylosis
Osteoarthritis of Knees
Current Total Percentage
Whole Person Impairment under AMA4
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Sensori Neural Deafness
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Person E – 59 year old Vietnam veteran

5%
15%
5%
135%
76%
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Th e way
forward
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12.47

A whole person impairment assessment will always produce an impairment
percentage that is lower than a percentage derived from simply adding a number
of disablement percentages together. This does not mean that a person is less
impaired. If a whole person impairment was used, the corresponding rates would
need to be adjusted.

12.48

It is obviously desirable for reasons of uniformity and equity in general that
persons with similar physical or mental impairment should be assessed in such
a way that the level of impairment in each case is about the same. It does not
seem that this is currently occurring.

12.49

The Guides provide an authoritative, objective and convenient measure of
impairment. Common sense suggests that a whole person impairment system
that assesses impairment from 0-100 per cent would be a significant improvement
on the current system of assessing individual disablement percentages and adding
them together.

12.50

If AMA4 or AMA6 were to be utilised in any new system, careful consideration
would need to be given to whether there are any aspects that should be altered
to better cater for the particular health problems of the veteran community.
If so, a supplement along the lines of the ACC Handbook could be developed to
tailor the Guides to reflect the particular needs of veterans.

12.51

Another possibility would be to adopt one of the international tools for
assessment of veterans’ entitlements, such as GARP or the Canadian Table of
Disabilities.

12.52

Given that many New Zealand medical practitioners are already familiar with
the Guides, and there is significant expertise in them within ACC, our preliminary
view is that either AMA4 or AMA6 (depending on the edition to be used in
future by ACC), modified if necessary, is likely to be the most appropriate and
administratively efficient assessment tool for veterans’ compensation payments
in the future. Any new legislation would need to reflect the concept of
“impairment”, rather than “disablement”.

12.53

Separate issues arise in relation to persons who have already been assessed under
the current system. The examples in the previous section show that conversion
from the current system to a whole person assessment will mean that persons
on the same disablement percentage currently may not end up with the same
impairment percentage when the conversion is done. The whole person
impairment percentage will depend entirely on the nature of the cumulative
impairments.

12.54

Transitional issues are discussed further in Chapter 8.
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questions
Do you agree that an assessment of whole person impairment is a more fair
and satisfactory means of assessing compensation entitlements than the
current system?

Q29

Which of the whole person assessment systems outlined above do you prefer,
and why?

Q30

Do you think people who have already been assessed should stay with the
current system of assessment of cumulative disablements, or transfer to a
system of assessment of whole person impairment out of a maximum of 100
per cent?

Q31

Should those who have already been assessed have the option of retaining
their existing entitlements, with the benefit of the annual adjustments,
or electing to be assessed under a new system?
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13.1

Compensation for injury, disease, or death arising from a person’s service has
been a cornerstone of the New Zealand war pensions scheme since its inception.
Although the focus in modern compensation schemes has shifted to rehabilitation
and the provision of services to meet a veteran’s needs, payments to reflect the
impact on a person’s lifestyle from impairment caused by service will remain a
necessary feature of any new scheme in New Zealand.

13.2

Key issues are what the level of these payments should be, and how payments
under a new veterans’ entitlements scheme should relate to payments made
under the ACC scheme.

13.3

This section outlines the current rates of compensation payments under the
War Pensions Act 1954 and the ACC scheme and discusses some of the issues
associated with the war pensions rates.

13.4

One of the key areas of concern in the veteran community is the rate of the
current war disablement pension and the manner in which the current system
caps entitlements at 100 per cent or 160 per cent (if section 23 applies),
irrespective of a person’s actual disablement percentage. Difficulties with
cumulative disablements are best dealt with by using a whole person impairment
assessment, and having corresponding rates for the resulting percentage levels,
as discussed above. Dissatisfaction with the overall level of entitlements is more
an issue with the amount of money allocated to the war pensions scheme, rather
than the legislative design of the scheme. While access to the New Zealand war
pensions scheme is generous, the actual entitlements, relative to the ACC scheme
and international schemes, do not appear so generous.
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Current rates under the War Pensions Act
Ordinary weekly rates from 1 April 2008
The following table sets out the current weekly rate of compensation
for disablement measured in increments of 5 per cent from 5 to 100 per cent
(being the general maximum level of impairment).

5

9.10

10

18.21

15

27.30

20

36.41

25

45.52

30

54.60

35

63.69

40

72.80

45

81.89

50

91.02

55

100.12

60

109.22

65

118.32

70

127.42

75

136.52

80

145.60

85

154.71

90

163.82

95

172.90

100

182.02
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Weekly rates for those with severe disablement from 1 April 2008
13.6

As outlined in Chapter 2, section 23 of the War Pensions Act provides for
an additional payment for veterans in particular cases of severe disablement.
These rates are set out in the table below.
Disablement (%)

Weekly Rate ($)

105

191.12

110

200.21

115

209.31

120

218.41

125

227.53

130

236.61

135

245.70

140

254.81

145

263.90

150

273.02

155

282.13

160

291.22

Weekly rates for those with severe disablement: Aged 60 years and over from
1 April 2008
13.7

Those with severe disablement aged 60 years and over receive an additional 10
per cent of their total pension, as shown in the table below.
Disablement (%)
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Weekly Rate ($)

105

210.23

110

220.23

115

230.24

120

240.25

125

250.28

130

260.27

135

270.27

140

280.29

145

290.29

150

300.32

155

310.34

160

320.34
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Current rates under ACC
13.8

The ACC legislation currently provides for a one-off lump sum payment to
compensate for permanent impairment resulting from an injury. The amount of
the lump sum depends on a person’s level of permanent impairment. If the
impairment is assessed at less than 10 per cent, no compensation will be paid.

13.9

The following table illustrates the level of payment for impairment percentages
between 10 and 80 per cent from 1 July 2008 to 30 June 2009. Unlike the war
pensions scheme, which provides for 5 per cent increments, under ACC each
impairment percentage attracts a different level of payment.

Lump sum payment amounts – 1 July 2008 to 30 June 2009

$2,929.61

11

$3,324.51

12

$3,734.65

13

$4,157.70

14

$4,595.95

15

$5,050.64

16

$5,519.37

17

$6,005.70

18

$6,508.42

19

$7,029.87

20

$7,568.95

21

$8,126.72

22

$8,703.27

23

$9,300.91

24

$9,919.65

25

$10,559.48

26

$11,222.73

27

$11,908.27

28

$12,617.23

29

$13,351.98

30

$14,112.50

31

$14,898.80

32

$15,713.25

33

$16,555.80

34

$17,428.81

35

$18,331.13

36

$19,266.27
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Impairment(%)
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Lump sum payment ($)

37

$20,233.04

38

$21,233.78

39

$22,270.87

40

$23,343.11

41

$24,452.85

42

$25,601.24

43

$26,790.66

44

$28,021.12

45

$29,294.89

46

$30,613.22

47

$31,977.25

48

$33,389.32

49

$34,850.61

50

$36,363.46

51

$37,929.04

52

$39,549.69

53

$41,226.60

54

$42,962.09

55

$44,758.53

56

$46,618.26

57

$48,542.41

58

$50,534.54

59

$52,595.82

60

$54,729.73

61

$56,938.68

62

$59,223.75

63

$61,589.72

64

$64,038.87

65

$66,572.38

66

$69,196.13

67

$71,910.15

68

$74,720.22

69

$77,628.72

70

$80,638.03

71

$83,753.95

72

$86,977.70

73

$90,315.08

74

$93,768.52
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Impairment(%)

Lump sum payment ($)

75

$97,343.82

76

$101,043.33

77

$104,872.90

78

$108,836.09

79

$112,938.69

80

$117,184.28

All impairments of 80% or higher are awarded
the highest possible amount.

International comparisons

Australia: military
rehabiliation and
compensation
scheme

Canada: New
Veterans Charter

Name of
entitlement

Lump Sum Payment

Compensation for
Permanent Impairment

Lump Sum Disability
Award

Lump sum or
periodic

Lump sum

Choice of lump sum,
periodic payment or
a mixture of both

Lump sum

How amount is
determined

Determined by level of
impairment

Determined by level of
impairment and age

Determined by level
of impairment

Tax status

Tax free

Tax free

Tax free

Amount

Maximum of
£285,000

A$267.83 per week or
lump sum equivalent

Maximum of
C$260,843.84

Possibility of
reassessment

Full and final award.
May be reviewed
only in exceptional
circumstances,
ie where the
deterioration of a
condition is outside
normal prognosis

If deterioration occurs
and impairment
increases, can be paid
more compensation

Level of disability can
be reassessed if the
condition worsens
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The following table sets out the entitlements available as compensation for
disability under the United Kingdom’s Armed Forces Compensation Scheme,
Australia’s Military Rehabilitation and Compensation Act 2004 (MRCA)
and Canada’s New Veterans Charter.
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Particular issues
Section 23
13.11

Section 23 of the War Pensions Act is a convoluted section that provides for an
additional pension payment in particular cases of severe disablement. It states:
23 Additional pension in certain cases of severe disablement
(1) This section applies to every case where a member of the forces—
(a) Is suffering from total blindness; or
(b) Is suffering from 2 or more serious disabilities (whether specified in Schedule
9 to this Act or not); or
(c) Is totally disabled and is permanently bedridden or, if not permanently
bedridden, is, in the opinion of the Secretary, so restricted in his activities
and pursuits that he is prevented from engaging in normal social and
recreational activities—
and a pension for total disablement in respect of such blindness, disabilities, or
disablement is for the time being payable under section 19(1) of this Act.
(2) Notwithstanding anything in this Part of this Act, in any case to which this

section applies the Secretary may, in the Secretary’s discretion, increase the rate
of the pension that would otherwise be payable to the member in respect of
his disablement by not more than the appropriate rate specified in Schedule 1
to this Act.
(3) Notwithstanding anything in this Part of this Act but subject to subsection (4)
of this section, if a person receiving an additional pension under this section is
of or over the age of 60 years, that person shall be entitled to be paid, in
addition to the total amount payable under section 19 of this Act and subsection
(2) of this section, a further amount equal to 10 percent of that total amount.
(4) In each case entitlement to the further amount provided for in subsection (3)
of this section shall commence on the earliest date that the Secretary considers
practicable, being a date not earlier than the date of commencement of the
pay period during which this subsection came into force or during which
the pensioner attained the age of 60 years, whichever is the later.
13.12

The Royal New Zealand Returned and Services’ Association (RNZRSA)
has noted that there are serious problems with this section, including:488
·· The section takes an unduly narrow approach to the conditions that impact
upon quality of life;
·· The terms “blindness” and “2 or more serious disabilities” are neither
sufficiently descriptive nor inclusive;
·· What constitutes a serious disability is a subjective assessment;
·· There needs to be recognition of other debilitating conditions related to
modern battlefield conditions, including psychological harm and terminal
illness; and
·· The discretion pursuant to this section is overly broad, with a lack of statutory
guidance as to the appropriate additional payment in each case.

488
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RNZRSA Re-write of the War Pensions Act 1954 – RNZRSA Proposals, Paper 2: Detail (25 January 2008)
3 (Paper 2).
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13.13

There can be no doubt that the wording of the discretion in section 23 creates
difficulties for both veterans and those who are responsible for the administration
of the war pensions scheme. If a similar section is to be included in new legislation,
it would need to address the deficiencies outlined above. However, if a new scheme
utilises the concept of whole person impairment, it is difficult to see why a section
23 equivalent would be necessary. The payment levels would increase with the
severity of the impairment assessment, and the appropriate rate could be dealt
with in this way. A veteran’s needs in terms of participating in society to the fullest
extent would be better met by way of the provision of comprehensive services to
the veteran, rather than a complicated additional payment structure.

13.15

It is perhaps artificial to make comparisons of single entitlements over time,
given that other entitlements under the War Pensions Act (such as the Veteran’s
Pension) have changed, and there are presently a wide range of services and
entitlements available to veterans as a consequence of the development of the
welfare state and the ACC scheme that were not previously available. Even so,
it does seem that the disablement pension has significantly declined in relative
value over the past 50 years or so. Going forward, the payment level should be
looked at within a range of entitlements. There is a danger that basing a
compensatory payment on the average wage may cut across the income support
component of an entitlements package, and have implications for whether the
compensatory payment is treated as income for other purposes.

part 2:
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The RNZRSA has advocated that in 1916 and in 1954, the 100 per cent disablement
level was set at 50 per cent of the average wage of the day. It therefore considers
that the current 100 per cent disablement rate should be set at 50 per cent of the
current average wage plus an additional margin of 10 per cent.489

Different veteran groups
13.16

There are three groups of veterans that need to be considered in the design of any
new system of compensation for permanent impairment. First, there are veterans
whose eligible service took place prior to the introduction of ACC in 1974. These
veterans are currently entitled to a war disablement pension if they have injuries
attributable to service. They will not have received any ACC compensation for their
service injuries, and they are unlikely to have received a superannuation/disability

489

RNZRSA Veterans’ Pension and Disablement Entitlements: A First Principles Approach (Wellington, 18
May 2008) 8-10. The RNZRSA has suggested that half of the average wage would be $21,632 per year
before tax. It has obtained this figure by using $832 gross per week, the average weekly income for males
from Statistics New Zealand’s New Zealand Income Survey: June 2007 Quarter (NZIS), and determining
that the annual average income for males is $43,264 gross. The average weekly income for all people in
the New Zealand Income Survey: June 2007 Quarter was $667 gross per week. However, Statistics
New Zealand advise in Statistics New Zealand User Guide for Statistics New Zealand’s Wage and Income
Measure (Wellington, 2008) at page 7, that:
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13.14
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Indexing of payment levels

The NZIS reports on ‘weekly income’ and relates specifically to an average week during the June quarter; this is a
snapshot in time. Conversion of this weekly income into an annual equivalent is not recommended as an individual’s
circumstances can change significantly during a year (that is change of job, a period out of work, etc).
The Household Economic Survey … [is a] better [source] of annual income.

The most recent Household Economic Survey provides that the average annual income is $32,833 before
tax (Statistics New Zealand Household Economic Survey: Year Ended 30 June 2007 (Wellington, 2007) 10).
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payment as part of their remuneration package in one of the armed forces.
This group is largely comprised of World War II veterans, and includes Vietnam
veterans (and all those with service between World War II and 1 April 1974).
13.17

Second, there is a group of veterans who have eligible service subsequent to 1 April
1974. These veterans are currently entitled to a War Disablement Pension if they
have injuries attributable to service. If their injuries met the eligibility criteria for
payment for an accident under the ACC scheme, they will also have received either
periodic compensation payments, or a lump sum compensation payment from ACC
in addition to any War Pensions Act entitlements. They are likely also to have
received some form of superannuation/payment for permanent and total impairment
as part of their remuneration package in the armed services. This group is therefore
comparatively better provided for overall than those with earlier service.

13.18

The third group to consider is future veterans who sustain injury or disease
attributable to eligible service. Depending on the nature of their injury or disease,
some of these veterans will be eligible for ACC compensation, and others will not.
They will all be eligible for entitlements if they suffer permanent and total impairment
under the New Zealand Defence Force (NZDF) scheme. Under present arrangements,
this group too will be significantly advantaged when compared with the first group.

Reform options
13.19

The third group is the easiest to deal with in new legislation. Arrangements for the
two veteran groups already receiving war disablement pensions (some of whom will
also have qualified for ACC) and veterans with eligible service who are not yet
receiving a pension but who may apply in future as a result of past service, are more
complex. Transitional arrangements are discussed further in Chapter 8.

13.20

Although this chapter deals solely with compensation for permanent impairment,
entitlements should be considered as part of a package that will include
rehabilitation services, income support, health benefits and other services.

ACC with additional entitlements

180

13.21

Taking the principle that veterans should be entitled to whatever assistance
everyone else in New Zealand can access, plus something extra, the starting
point should be entitlement under ACC. A veteran who qualifies for ACC
compensation should receive compensation payment(s) under the ACC scheme.
It should be remembered that as an accredited ACC provider, the NZDF
administers the ACC scheme for all service personnel.

13.22

The question then becomes how much extra a veteran should receive for his or
her impairment. For example, if there was a 10 per cent additional payment, a
person who has an 80 per cent whole body impairment would receive a payment
of $117,184.28 under the ACC system. As a veteran, that person would receive
$128,902.70.

13.23

The additional payment for veterans on top of the regular ACC lump sum figure
could potentially be administered either through the ACC scheme as a special
rate for veterans (via the NZDF), or through a separate payment made by
Veterans’ Affairs New Zealand (Veterans’ Affairs).
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13.24

The alternative would be for Veterans’ Affairs to administer the entire payment,
with the veteran being excluded from the ACC scheme entirely. The payment would
be at the same level, but would come entirely from Veterans’ Affairs’ budget.

13.25

Given that the current ACC entitlement is a lump sum compensation payment,
rather than a periodic payment, this points towards a lump sum “top up” for
veterans. There are advantages to both veterans and to the State in having lump
sum payments, rather than fortnightly payments.

13.26

From the State’s perspective, lump sum payments are easier to administer than
periodic payments. For the veteran, an immediate lump sum may provide a more
tangible benefit than smaller payments over time. As compensation payments
are not intended as income replacement, there is no danger of the veteran using
up the cash and then being unable to survive in the future.

13.27

A disadvantage with the lump sum option is that it may be more difficult to
maintain contact with veterans over time if they are not in receipt of periodic
payments. Some veterans may not use the money wisely.

13.28

Under the MRCA in Australia, veterans are given the choice of taking a periodic
payment of $267 per week or an age-based lump sum payment. Around 98 per
cent of veterans eligible for compensation under the MRCA since its enactment
have chosen to take the lump sum payment.
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Lump sum versus periodic payment

It seems unfair for a veteran to receive different entitlements for permanent
impairment attributable to service depending on whether or not that veteran’s
injury or disease qualifies for ACC compensation.

13.30

The new scheme could also provide that veterans who have permanent
impairment attributable to eligible service, who do not qualify for ACC
compensation (for example because the injury does not fit the ACC definition of
an “accident”), would nevertheless be entitled to the same level of compensation
payment from Veterans’ Affairs that they would have received if they had
qualified for ACC, together with the veteran “top up” discussed above.
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ACC equivalent with additional entitlements

Flat rate for over-65s
13.31

One problem with the current system is that as veterans become elderly they
have increased health problems and it is extremely difficult to distinguish
between their conditions that are related to service and their conditions that are
simply the result of the normal aging process. The following option would help
to address this problem.

13.32

If there were periodic payments instead of lump sum compensation payments,
the new scheme could provide that when veterans turn 65 years old they all
receive a flat rate periodic payment irrespective of the nature of their impairment.
Their lifestyle needs could then be assessed, and addressed through the provision
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of appropriate services, rather than money, including free health care for all of
the veteran’s conditions. A down side is that veterans with serious impairment
may feel that they are unfairly disadvantaged.
Four-tiered approach
13.33

As an alternative to a lump sum compensation approach, there could be a simple
four tiered approach. This would reduce incentives to apply for a review to increase
a person’s impairment percentage because there would be a larger gap between the
payment categories. For example, if whole person impairment was used, veterans
with an assessment of 5 to 25 per cent impairment could receive the same
compensation payments, veterans with an assessment of 26 to 50 per cent impairment
could receive the same compensation payments, veterans with an assessment of 51
to 75 per cent could receive the same level of compensation, and veterans with an
assessment over 76 per cent could receive the same level of compensation.

13.34

The advantage of this system would be its relative simplicity, as there would only
be four different levels of payment. However, payments would not reflect
veteran’s actual impairment, so much as their impairment band. Persons at the
top of the band may feel disadvantaged by this approach.

13.35

This approach could also be used for current disablement assessments, with
different percentage bands. If so, the payment levels would need to ensure that
all veterans received the same or more than they do under their current
entitlements.

10 Per cent increments to 100 per cent and three additional tiers
13.36

The RNZRSA has proposed a new approach, based on the current system of
combining disablement percentages. This would provide for:490
(a) A General Disablement Pension – 10 to 100 per cent of the maximum rate in
10 per cent increments rounded upwards (with the maximum General Pension
rate paid at the level of 50 per cent of the average wage plus 10 per cent);
(b) Intermediate Disablement Pension – all veterans who have cumulative
disabilities totalling between 100 to 160 per cent to be paid at the actual
cumulative rate. If a veteran has a cumulative total level of disablement of
130 per cent he or she is paid at 130 per cent of the maximum General
Pension rate;
(c) Severe Disablement Pension – all veterans who have cumulative
disabilities totalling in excess of 160 per cent to be paid at the level of 160
per cent of the maximum General Pension rate; except that
(d) Specific Disablement Adjustment – all veterans severely disabled (as defined
in Section 23 of the Act) to be paid at a rate of up to 200 per cent of the
maximum General Pension rate.
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13.37

This type of arrangement could be adapted to a whole person impairment
assessment, but it may be a more appropriate option for persons currently
receiving a war disablement pension, where the disablement percentage can
exceed 100 per cent.

490

RNZRSA Ten Point Veterans’ Welfare Manifesto 2007/08 (RNZRSA, Wellington, 2007) 23-4.
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m at ters

Re-assessment
13.38

One of the difficulties with the current scheme is that it allows people to make
an indefinite number of applications for reassessment of impairment, with
significant implications for the timeliness of the administration of the scheme.
Many people do not apply for reassessment over the years, but a number regularly
do, and they may end up with higher payments as a result.

13.39

One way of addressing this would be to give people an initial medical assessment
to assess their whole body impairment, and to make a payment based on that.
Instead of allowing multiple applications, people could then be automatically
reassessed every five years, and receive an additional payment if their whole
body impairment has increased. This would ensure that everybody had the
benefit of reassessment, not just those with the best knowledge of the system.
Those that did not want to be reassessed would not have to be.

13.41

The Government’s Revenue Strategy states that it will consider the use of tax
exemptions and concessions only in the context of the full range of policy options
and only if the benefits can be shown to outweigh the costs for New Zealand.492

13.42

If compensation payments were to be taxed under the new scheme, the pension rates
would need to be increased to ensure the same net benefits to veterans, so there would
be no discernible advantage to the Government in taxing compensation payments.

13.43

The Law Commission does not propose that the tax free status of
War Disablement Pensions be altered.
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War Disablement Pensions are exempt income under the Income Tax Act
2007.491 The non-taxable character of these pensions recognises the special status
of veterans, and has long been a feature of the war pensions scheme.
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Taxation

Commencement date for payments
13.44

The War Pensions Act provides that pensions and allowances are payable “as from
a date to be fixed in that behalf by the Secretary.”493 At the time of enactment, when
physical disabilities were predominant and attribution to service could be pinpointed
to a certain time or event, the bounds of this discretion were limited. Whether a
claimant’s War Disablement Pension was commenced from the date of injury or the
date of application for the pension made little difference because these dates were
most likely to be temporally close. However, when such a provision is applied to
diseases and disorders the commencement of which may be gradual and uncertain,
and which may occur decades after the veteran left the service environment to which
the condition may be attributed, this discretion becomes impossibly wide.
The proliferation of claims for lifestyle or age-related conditions that develop gradually
and for which there is a less obvious service-related start point means that commencing
pensions from a date prior to the application date may be problematic.

491

Income Tax Act 2007, s CW28.

492

The Treasury Budget 2008: Fiscal Strategy Report (Wellington, May 2008) 64.

493

War Pensions Act 1954, s 84.
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13.45

The Secretary for War Pensions has continued a longstanding policy of
commencing pensions on the first day of the pay period in which the application
for that pension was filed. In exercising her discretion, the Secretary has made
exceptions to that policy where she has considered this to be justified on the basis
of all of the particular factual circumstances.

13.46

Even when it is exercised appropriately in each case, the exercise of a discretion
of this nature is bound to create dissatisfaction among some claimants where it
has not been exercised in their favour. If the discretion is not exercised
appropriately, its extremely broad nature means that it is likely to be difficult for
a person to challenge any decision made pursuant to it by way of judicial review
proceedings. This is most unsatisfactory.

13.47

The Law Commission considers that any new legislation should prescribe a time
for the commencement of any payments. This would ensure consistency and
fairness to all veterans.

13.48

The RNZRSA is of the view that the date of medical diagnosis should be the usual
commencement date for payment, rather than the date of application.
This may create administrative difficulties however, as pinpointing a date of medical
diagnosis may not be clear cut in every case. These difficulties are exacerbated
where a person does not apply for compensation until many years after the first
diagnosis. It then becomes very difficult to assess whether a person’s current
impairment assessment would have been the same over the ensuing years.

13.49

It is standard for compensation payments to commence on the date of application.
In the United Kingdom, payments cannot be backdated unless there has been an
earlier administrative error. In Australia, the MRCA provides that permanent
impairment compensation payments are to be made on the later of the date the
claim was made or when the condition became stable. The decision-maker has
no discretion on this matter.

13.50

If a similar approach was adopted in New Zealand, there should be a
corresponding obligation on the State to adequately publicise this fact, along with
other information on veterans’ entitlements, and to be more proactive in terms
of veterans’ access to entitlements.

Termination of payments
13.51
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The RNZRSA has advised that overpayments of the War Disablement Pension
repayable upon death are a source of anguish for many surviving families. Currently,
there is no provision in the War Pensions Act akin to section 80BD of the Social
Security Act 1964 to enable a pension to continue to be paid for a few weeks once
a person has died. Pensions are paid one week in arrears and one week in advance,
which means it is impossible to stop them on the precise date of a person’s death.
The Secretary for War Pensions has put in place a policy whereby all debts under
$100 arising in these cases are automatically written off. However, often debts in
excess of $100 occur. The result is that in many cases a debt for the amount of
overpaid pension must be sought from the deceased’s estate. This problem arises
because the legislation only provides for payment until the date of death.
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13.52

There appears to be a compelling case for new legislation to provide for the
continued payment of pensions for up to four weeks after the death of a veteran,
consistent with the social security legislation.

Terminal illness and Vietnam Veterans MoU
13.53

The Vietnam Veterans Memorandum of Understanding (MoU) provides that all
veterans who have been diagnosed by a registered medical practitioner with a
terminal illness resulting from service will be entitled to a War Disablement
Pension equal to but not exceeding 160 per cent of the current War Disablement
Pension. A terminal illness is defined as “an advanced progressive disease likely
to cause death within twelve (12) months of the date of diagnosis”.494

13.54

An assessment of whole person impairment is able to take into account terminal
illness, and lump sum compensation may be even more compelling in these cases.

13.56

There are other veteran groups, for example those exposed to nuclear radiation,
who have fears that their service has adversely impacted on the health of their
children. Although there may presently be insufficient evidence to link other
service with health problems in children of veterans, international research in
this area should be closely monitored. Given the difficulties in comparing the
experiences and problems of children of different veterans, it may be more
appropriate for such matters to be dealt with separately, as a matter of policy.

part 2:
International
Context

There is currently no provision for compensation for adverse health effects of
children of veterans in the War Pensions Act. The MoU provides for a lump sum
payment of $30,000 to the immediate family of a natural child of a Vietnam
veteran who has reasonable evidence that the child has died from one or more
of the “Five Accepted Conditions” as well as the consideration of programmes
employed overseas for children and grandchildren of Vietnam veterans and
the dissemination of information on the possible intergenerational effects of the
toxic environment in Vietnam.495

part 3:
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13.55

part 1:
Current New
Zealand Scheme

Health effects of children of veterans

Ex-gratia payments
13.57

The MoU provides for the Crown to make a one-off ex gratia payment of $40,000
to each Vietnam veteran who suffers from a Prescribed Condition. It also
provides for a one-off ex-gratia payment of $25,000 for a spouse or partner of a
Vietnam veteran where there is reasonable evidence that the veteran has died
of a Prescribed Condition and did not receive an ex gratia payment for it.

13.58

The RNZRSA has suggested that new legislation should provide for ex gratia
payments because Veterans’ Affairs lacks appropriate authority to make these,
even when recommended by the Social Security Appeal Authority.496 Ex-gratia

494

Memorandum of Understanding between the Ex-Vietnam Services Association, the Royal New Zealand
Returned and Services’ Association and Her Majesty the Queen in Right of New Zealand (6 December
2006), cl 1.1.

495

Ibid, cl 9.

496

Paper 2 above n 488, 17.
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payments are not generally provided for in legislation. Depending on the scope
of the scheme, it may be appropriate for legislation to provide for the making of
regulations to cover special purpose assistance not otherwise provided for,
subject to clear statutory criteria. Payments to rectify an administrative error
are a separate issue.
questions
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Q32

Do you think present day levels of compensation payable for incapacity are fair
and reasonable? If not, what do you think would be fair?

Q33

Do you think that future veterans should access ACC compensation payments
plus an additional component to reflect the fact that they have been put
in harm’s way by the State? If so, how much extra should a veteran be
entitled to?

Q34

Do you think future veterans should be entitled to a lump sum compensation
payment or periodic compensation payments? Why?

Q35

If extra money becomes available, should first priority be given to (a) higher
compensation payments for those medically assessed as such; or (b) by
higher general levels of payment to all veterans?

Q36

Which of the options outlined in this chapter do you prefer for future
veterans?

Q37

What about veterans currently receiving a War Disablement Pension? Should
they move to one of the options outlined in this chapter?

Q38

How do you think changes in a person’s level of impairment should be dealt
with in a new system?

Q39

When do you think approved payments should commence under new
legislation?

Q40

Are there any circumstances in which it might be appropriate for new legislation
to provide for the backdating of the commencement of payments?

Q41

What rules might apply if an earlier application was denied as a non-attributable
condition, but later medical evidence accepts it?
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V e t e ran ’s
Pe ns io n

14.1

If a veteran is unable to continue in service or to undertake other paid employment
because of a permanent impairment, he or she will require income assistance in
addition to compensation, rehabilitation and other support services.

14.2

Currently, the War Pensions Act 1954 provides for income support to veterans
through the Veteran’s Pension. Key issues for possible reform concern how
future income support payments should relate to other social security benefits,
lost earnings compensation pursuant to the ACC scheme, and New Zealand
Superannuation.

14.3

The main features of the current Veteran’s Pension are set out in Chapter 2.
Essentially, the pension is a payment akin to New Zealand Superannuation, with
additional benefits in the form of automatic eligibility for a community services
card, continued payment during long term hospital care, and lump sum payments
upon death of either the veteran or his or her spouse. The Veteran’s Pension is
available to:

part 2:
International
Context

I n t r o du c t ion

part 1:
Current New
Zealand Scheme

Chapter 14
Income support

I s s u es

14.4

The Veteran’s Pension is paid at the same rate as New Zealand Superannuation.
A single veteran will receive a weekly rate of $347.77 before tax.

14.5

In comparison, income support benefits in the United Kingdom, Australia and
Canada under each country’s most recent veterans’ scheme are all periodic
payments based on a proportion of the veteran’s pre-incapacity salary. 497

part 3:
Analysis and
Reform

·· Veterans 65 years or older with 70 per cent or more disablement; and
·· Veterans younger than 65 years who are unable to work because of a
permanent impairment.

No relativity with ACC weekly compensation for loss of earnings
14.6

If a person is an earner and cannot resume his or her pre-injury job because of
injury, and ACC has accepted the claim, ACC can pay up to 80 per cent of the
person’s pre-injury weekly earnings. Eligibility is dependent upon the person
having been in employment and receiving earnings immediately before the injury
occurred. A medical practitioner must certify that the person is unable to work
because of the injury.

497

For further discussion of the income support payments available in other countries see the following
paragraphs of Chapter 6: United Kingdom – 6.2, Australia – 6.51, Canada – 6.88-6.91.
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14.7

For employees, the calculation is based on 80 per cent of earnings from employment
prior to the date the person became unfit for work. ACC makes no payments for the
first week a person is off work. In the case of work-related injury, a person’s employer
is liable to pay the first week of compensation to cover loss of earnings in that week.
For the second to the fifth week off work, a person’s compensation is based on
earnings in the four weeks prior to the injury. After the fifth week, if a person is still
off work, the calculation is based on earnings in the 52 weeks prior to the date the
person became unfit for work. Only taxable earnings are included in the earnings
calculation, so non-taxable allowances paid to New Zealand Defence Force (NZDF)
personnel on overseas deployments would not be included.

14.8

If a person receives earnings during the period in which he or she is also receiving
weekly compensation from ACC, the ACC compensation will be reduced by a
proportion of those earnings.

14.9

Service personnel under 65 years, who are unable to work because of their
injuries, are likely to be better off under the ACC weekly compensation scheme
for loss of earnings than they would be on the Veteran’s Pension. The extent of
this differential would depend on the person’s salary at the time of injury, but
it is likely to be significant given that New Zealand Superannuation for a single
person living alone amounts to approximately $18,000 gross per annum. Veterans
under 65 years who qualify for ACC are therefore in a preferential position in
comparison with veterans under 65 years who do not.

Tie to level of disablement in over 65s
14.10

For the over 65s, eligibility for the Veteran’s Pension is dependent upon eligibility
for a War Disablement Pension at the level of 70 per cent disablement or above.

14.11

The Royal New Zealand Returned and Services’ Association (RNZRSA) considers
that tying access to the Veteran’s Pension to veterans with a disablement percentage
implies a component of compensatory payment (as opposed to income support) in
the Veteran’s Pension as well as in the War Disablement Pension.498

14.12

The RNZRSA considers that the current qualifying disablement level for the Veteran’s
Pension is arbitrary and does not fairly recognise the service given by veterans.
Its view is that easing access to the Veteran’s Pension, especially for older veterans,
would be a tangible way of acknowledging their contribution to the nation.499

Inconsistent eligibility criteria
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14.13

The RNZRSA has expressed concerns regarding the different eligibility criteria
for a Veteran’s Pension for veterans aged under and over 65 years.500 A veteran
under 65 years will be eligible for a Veteran’s Pension if he or she is unable to
work, regardless of whether the impairment giving rise to that inability to work
was attributable to service or not. The different criteria for veterans over 65

498

RNZRSA Re-write of the War Pensions Act 1954 – RNZRSA Proposals, Paper 1: Broad Principles; Broad
Approaches (25 January 2008) 10 (Paper 1).

499

RNZRSA Re-Write of the War Pensions Act 1954 – RNZRSA Proposals, Paper 2: Detail (25 January 2008)
10 (Paper 2).

500

RNZRSA Veterans’ Pension and Disablement Entitlements: A First Principles Approach
(Wellington, 18 May 2008) 5 (A First Principles Approach).
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years mean that, in theory, a person under 65 years could qualify for a Veteran’s
Pension but lose it on reaching age 65 because he or she did not meet the 70 per
cent disablement requirement attributable to service.501
14.14

It is perhaps unfortunate that the income support payments for under 65s and over
65s are both named “Veteran’s Pension” when they are for different purposes. For
under 65s, Veteran’s Pension is an income support payment for those who cannot
work. For those 65 years and over, Veteran’s Pension is a universal superannuation
payment with extra entitlements in recognition of severe service related disability.

14.15

The fact veterans under and over 65 years are eligible for the same income support
pension is also problematic in terms of the rate paid. A veteran who is under 65 years
is likely to have greater expenses than a veteran who has reached retirement age.
The younger veteran may be supporting children and be paying off a mortgage.

Abatement regime
The Veteran’s Pension for those 65 years or over is paid at the full level regardless
of any income received by the recipient.502 However, a Veteran’s Pension
recipient who is under 65 and regains the ability to engage in some work will
have the amount of the pension reduced by:
part 1:
Current New
Zealand Scheme

14.16

14.17

part 2:
International
Context

·· 30 cents for every $1 of the employment income derived by the person (before
the deduction of income tax) in excess of $80 per week, but not in excess of
$180; and
·· 70 cents for every $1 of the employment income derived by the person (before
the deduction of income tax) in excess of $180 per week.
This is consistent with the abatement regime for the Invalid’s Benefit.
In comparison, the ACC abatement regime works as follows:503

14.18

ACC is currently in the process of changing its abatement regime. If legislation
is passed, from 1 August 2008 ACC will only abate (dollar for dollar) where a
client’s weekly compensation and post capacity earnings exceed that person’s
weekly earnings.

501

Ibid, 3.

502

The only exception to this is where the recipient is married or in a civil union or de facto relationship with an
under 65 year old and the spouse is included in the Veteran’s Pension payments, in which case the combined
income of the couple is subject to abatement at a rate of 70c for every dollar earned over $80 per week.

503

Amounts are for the year ended 30 June 2008.
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·· There is no deduction for the first $67.24 a person earns per week.
·· Weekly compensation is then reduced by:
·· 24 cents for every dollar of earnings over $67.24 but less than $107.52 per
week;
·· 56 cents for every dollar of earnings over $107.52 per week.
·· If a person’s reduced weekly compensation and earnings from work are more
than what the person earned while working, ACC further reduces the weekly
compensation by the excess amount.
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14.19

The RNZRSA is of the view that the abatement regime is discriminatory on the
basis of age in that younger veterans who have greater needs than older veterans
are hit harder.504 However, the non-application of the abatement regime to
veterans 65 years and over is in accordance with the principle of non-income
tested universal superannuation that is enshrined in New Zealand’s social
security system. For this reason it is difficult to compare the respective rights of
veterans under 65 with those 65 and over in relation to income support.

14.20

The RNZRSA has concerns that, for those under 65 the abatement regime can
serve either as a significant disincentive to work, or to encourage dishonesty.505
The RNZRSA considers that the abatement regime for the Veteran’s Pension is
too steep and consequently sits awkwardly with the underlying doctrine of the
War Pensions Act to minimise disadvantage attributable to service to
the nation.506 The RNZRSA would like an amendment to the abatement regime
whereby no abatement applies to veterans who work less than 20 hours per
week.507 However, given that the purpose of the pension is to provide income
support for people who are unable to support themselves, the level of employment
income received, rather than the number of hours worked, may be a fairer
benchmark for abatement.

Residency requirements
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14.21

To receive New Zealand Superannuation or a Veteran’s Pension, a person must
be a New Zealand citizen or a permanent resident who, in the case of an applicant
aged 65 or more, is ordinarily resident in New Zealand at the date of application.
Applicants aged 65 or more must also have lived in New Zealand for a total of
10 years since they turned 20 (and five of those years must be since the applicant
turned 50) unless particular exceptions apply, such as serving in one of the
Commonwealth’s armed forces.

14.22

If a New Zealand veteran meets the residency requirements upon application
for a Veteran’s Pension, and then ordinarily lives in another country, the rules
for determining the rate of payment overseas depend upon which country the
veteran is living in. These rules are the same as those applying to New Zealand
Superannuation.

14.23

When a person in receipt of a Veteran’s Pension leaves New Zealand to live in
a country with which New Zealand has a social security portability agreement
(such as Australia or the United Kingdom), the rate of pension is determined in
accordance with that agreement. For example, in the case of Australia, the
Veteran’s Pension would continue to be paid for 26 weeks, and then the veteran
would apply for the Australian superannuation pension.

504

Paper 1 above n 498, 10.

505

Ibid.

506

Paper 2 above n 499, 10; Paper 1 above n 498,10.

507

RNZRSA General Notes and Commentary (18 June 2008), 4.
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Different rules apply in respect of certain Pacific Islands, however.509 In the case
of these Islands, if there is no reciprocal agreement in force under section 19 of
the Social Welfare (Transitional Provisions) Act 1990 relating to the portability
of the Veteran’s Pension, the full rate of the Veteran’s Pension will be paid if the
person resided in New Zealand for 20 years or more since turning 20 years.
A proportionate rate of Veteran’s Pension is paid if the person resided in
New Zealand for between 10 and 20 years since turning 20 years.510 The formula
is the base rate multiplied by the number of whole years the person has resided
in New Zealand since turning 20, then divided by 20.

14.26

Changes to be made to the general portability rules pursuant to the 2008 Budget
announcements will mean that New Zealand Superannuation and Veteran’s
Pension can be paid overseas based on a formula of 1/45th of the full rate for each
year of residence in New Zealand between the ages of 20 and 65. It will then be
possible for people living in a country with which New Zealand does not have
a social security agreement to receive up to 100 per cent, depending on the
number of years they have lived in New Zealand. These changes are subject to
the passing of legislation, and will likely take effect in the first half of 2009.511

14.27

The Government has also decided in principle, subject to future funding, that people
should be able to apply for New Zealand Superannuation and a Veteran’s Pension
overseas while residing in Niue, Tokelau and the Cook Islands, in recognition of the
special constitutional relationship New Zealand has with these countries.

14.28

The same rules do not apply to the War Disablement Pension or the Surviving
Spouse Pension, which the Secretary has a discretion to pay (and as a matter of
policy does so) irrespective of a person’s residence (but these may be taxable in
the other country depending on that country’s tax laws).

14.29

The RNZRSA considers that the requirement for a veteran applicant from
a Pacific country to be resident in New Zealand at the time of application for a
Veteran’s Pension disadvantages New Zealand veterans who have Pacific Island
connections. The reasoning is that a veteran who has New Zealand operational
service should not be denied income support on the basis of where he or she lives
at the time of application, and to do so would be inconsistent with giving veterans
a benevolent margin beyond others as a result of their service to the Crown.512

508

War Pensions Act 1954, s 74J.

509

War Pensions Act 1954, s 74 & 13th sch. The specified Pacific countries are American Samoa,
Cook Islands, Federate States of Micronesia, Fiji, French Polynesia, Guam, Kiribati, Marshall Islands,
Nauru, New Caledonia, Niue, Northern Mariana Islands, Palau, Papua New Guinea, Pitcairn Island,
Samoa, Solomon Islands, Tokelau, Tonga, Tuvalu, Vanuatu, Wallis and Futuna.

510

War Pensions Act 1954, s 74P.
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Ministry of Social Development www.msd.govt.nz (last accessed 2 July 2008).
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A First Principles Approach above n 500, 4.
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When a Veteran’s Pension recipient leaves New Zealand to live in a country
with which New Zealand has no agreement relating to the portability of social
security payments, that person will only be entitled to be paid 50 per cent of the
gross rate of the Veteran’s Pension.508
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14.24
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The extent to which this is a problem is not clear to us. These issues
arise because the Veteran’s Pension is tied to New Zealand Superannuation,
which has a residency basis.
Th e Way
fo rward

Veterans under 65 years
Eligibility
14.30

Currently, an eligible veteran who is unable to work, irrespective of the cause of that
incapacity, is able to access a Veteran’s Pension. This appears to be related to the
phenomenon of the “burnt out” soldier following World War I and II.
The Government identified a group of veterans who for unidentifiable reasons were
no longer able to work, and therefore needed income support. This phenomenon is
perhaps now more readily explained through PTSD and other psychological
conditions resulting from service, which are commonly diagnosed in veterans.
Consequently, it may not be necessary to provide working age veterans with income
support where the inability to work is not related to an accepted disability.

14.31

One option for reform of veterans’ income support is to introduce a requirement
that the incapacity for work be attributable to or aggravated by eligible service.
This would be consistent with the other entitlements under a new scheme.
The incapacity to work would need to be certified by a medical practitioner,
consistent with the ACC scheme.

14.32

There are other income support alternatives for persons who do not have
incapacity arising from eligible service. They may qualify for ACC compensation
or a Work and Income Invalid’s Benefit.

Enhanced ACC
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14.33

Given the relative superiority of ACC weekly compensation over the Veteran’s
Pension, and in keeping with the principle that veterans should receive
everything that an ordinary citizen is entitled to plus more, one option for income
support for veterans aged under 65 years is for veterans who are eligible for ACC
weekly compensation to receive that compensation plus an additional payment.
In addition to the weekly payment of 80 per cent of earnings from ACC, a top
up of an additional percentage of earnings could be made. This would enable
veterans to receive a higher percentage of their taxable earnings subsequent to
their impairment than other people who have suffered an accident. If the veteran
was unable to return to work, this would be payable until the veteran reached
65 years. At that time, the veteran would move to New Zealand Superannuation
(or an equivalent).

14.34

The veteran would also have a rehabilitation plan, with incentives to move back
in to the workforce. The level of income support available to the veteran could
be dependant on the veteran taking up the rehabilitation services provided. Upon
commencement of work, weekly compensation would be abated in accordance
with the ACC rules, which are designed to encourage people back to work.

14.35

The additional percentage of a veteran’s earnings could potentially either be paid as
part of the ACC entitlement by NZDF as an accredited ACC provider or as a separate
additional payment by Veterans’ Affairs New Zealand (Veterans’ Affairs).
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14.36

This option would ensure that a veteran and his or her family maintained a
comparable income.

Equivalent of enhanced ACC
14.37

To eliminate any discrepancy between those veterans who qualify for ACC
compensation and those who do not, a veteran who is certified as unable to
work, but who does not qualify for ACC compensation, should receive the same
level of weekly payments as in the option above, but all payments would be made
by Veterans’ Affairs. This would ensure fairness across the board. A consistent
abatement regime should also apply.

Separate pension
14.38

The alternative would be to preclude all eligibility for ACC entitlements for veterans
with service that attracts entitlements under new veterans’ legislation, and for
Veterans’ Affairs to provide a weekly income support payment at a specified rate.
This would require Veterans’ Affairs to be funded at a much greater rate.

part 1:
Current New
Zealand Scheme

Veterans over 65 years

The RNZRSA has proposed that all veterans over 65 years should be eligible for
a Veteran’s Pension, irrespective of whether they have a 70 per cent disablement
or not.513 This would be a mark of recognition for all veterans, and has some
attraction in that regard. The feasibility of this suggestion from a fiscal perspective
however will depend on the entitlements that go with that eligibility.

14.40

If there continues to be an income support payment for over 65s that is distinct
from New Zealand Superannuation, another alternative to a disablement
percentage as an eligibility requirement would be for that income support
payment to be restricted to persons who were previously in receipt of payments
for their incapacity to work.
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14.39
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Eligibility

Superannuation plus additional entitlements from Veterans’ Affairs
14.41

Given that the Veteran’s Pension for over 65s is essentially New Zealand
Superannuation by another name, one option for reform is to have all veterans
65 years and over receiving New Zealand Superannuation, rather than a
separately named but equivalent Veteran’s Pension. This would result in savings
from an administrative perspective that could be used for other services for
veterans, and would be much simpler to manage.

14.42

In addition, all veterans over 65 years could receive a community services card,
and there could be a special rule for veterans to ensure that they received their
superannuation payments irrespective of whether they enter long term hospital
care or not.

513

Ibid, 5.
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14.43

Lump sum payments on the death of a veteran could be part of a package of
entitlements for eligible spouses, and would not need to be tied to the particular
income support payment for the veteran.

14.44

An additional lump sum for veterans who were previously unable to work is
also an option. This payment would acknowledge that these veterans may not
have been able to save for their retirement because of their inability to work,
and could be related to the number of years the veteran was not working.

Enhanced Superannuation
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14.45

The RNZRSA has proposed that in addition to all veterans receiving the
Veteran’s Pension, the pension should be paid at a level that is 10 per cent higher
than New Zealand Superannuation.514

14.46

The RNZRSA would also like the income support payment for over 65s to be
administered entirely within Veterans’ Affairs and be distinct from New Zealand
Superannuation.515

14.47

The administration of this entitlement has always been undertaken by Work
and Income. The recent decision to relocate Veterans’ Affairs within the NZDF
may make separate administration of the Veteran’s Pension more feasible,
however there are likely to be administrative difficulties with this, especially if
the Veteran’s Pension continues to be closely tied to New Zealand Superannuation.
A range of policy, legal, and operational functions that are currently carried out
by the Ministry of Social Development would likely need to be replicated in the
NZDF, including the IT payment delivery system, the annual general adjustment
of rates, and the negotiation and implementation of international arrangements.

514

Ibid.

515

Ibid.
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questions
Do you think the residency requirements for a Veteran’s Pension for persons
living in the Pacific Islands should be relaxed? Why?

Q43

How many people living in the Pacific Islands are adversely affected by the
residency requirements for a Veteran’s Pension?

Q44

To qualify for veterans’ income support under 65 years, should there be a
requirement that the impairment resulting in a veteran being unable to work
be attributable to or aggravated by his or her service?

Q45

What do you think the income support entitlement for a veteran under 65
years should be?

Q46

Do you think income support for veterans over 65 years should be the same
as the New Zealand Superannuation entitlement? If not, why not? In what way
should it differ?

Q47

Do you think there should be difference in payment levels before and after the
age of 65?
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Q42
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Chapter 15
Additional allowances
In t roduc tion

Problem with
the current
arrangements

Approaches to
Allowances

15.1

As outlined in Chapter 2, there are a number of additional allowances that are
available to veterans under the War Pensions Act 1954.

15.2

This chapter analyses the problems with the allowances in their current form
and suggests options for a new approach to additional allowances under a new
veterans’ entitlements scheme.

15.3

Many of the additional allowances cost more to administer than is paid out
under them. This is especially so in the case of the smaller allowances such as
the Decoration Allowance, Travel Allowance, Clothing Allowance and Hearing
Aid Battery Allowance. When the expenses of establishing a veteran’s entitlement
to an allowance and setting up payment of the allowance are considered, the
value of the allowances as a method of giving veterans extra financial assistance
seems questionable.

15.4

The total amount paid out in a one year period for the Attendant Allowance,
Clothing Allowance, Decoration Allowance, Travel Allowance, Travel Concession
and Hearing Aid Battery Allowance is approximately $2.86 million.516

15.5

The allowances are time-consuming to administer. There is a great deal of
complexity in relation to the eligibility criteria and the rate of the allowance or
benefit that should be paid to each veteran. This means that there is a potentially
disproportionate amount of time and expense put into the administration of
these allowances. The current approach to additional allowances does not appear
to be efficient or effective.

15.6

The questions to consider when examining these allowances are whether there
is a principled reason for retaining each allowance and, if so, what is the best
way of providing this assistance to veterans. In some cases, the assistance may
already be taken care of by other Government services and entitlements.

Attendant Allowance
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15.7

The Attendant Allowance as it stands in the War Pensions Act is outdated. It is
intended to allow for the employment of an attendant to look after a seriously
disabled veteran. The provision of care for disabled persons has changed since
the War Pensions Act took effect such that there are many services now provided
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As at 31 May 2008. Figure obtained from Veterans’ Affairs New Zealand.
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15.9

The use of the Attendant Allowance in this way indicates that having a defined
allowance for attendant services may not be the most effective way of delivering
this assistance to veterans. The approaches taken in Australia or Canada, where
an amount of money for household or attendant services is available on a
rehabilitation or needs basis, may be preferable.

15.10

Another option suggested by the Royal New Zealand Returned and Services’
Association (RNZRSA) is an attendant allowance paid to the primary care giver
of any veteran with impairment above a certain level, such as 50 per cent.
It advocates that this allowance should be able to be paid to the veteran’s spouse
or family member as well as a contracted provider. This would provide some
acknowledgment and compensation for all of the care that a veteran receives,
including that from family members.

15.11

Rather than being based on the veteran’s need for additional care services, an
allowance on these terms would simply be related to the degree of impairment.
This assistance may be better provided for through disability compensation or
provision of services on a needs basis. Additionally, there are concerns that if
an allowance was paid to family members, some veterans may be at greater risk
of elder abuse with family members choosing to have a veteran in their home
for financial reasons but not providing adequate care.

part 2:
International
Context

The use of the Attendant Allowance has been adapted in practice to accord
better with the modern approach to treatment, and no longer closely relates to
the wording in the legislation. Home help, gardening, lawn-mowing and meal
services are provided through Veterans’ Affairs New Zealand (Veterans’ Affairs)
Case Management under the auspices of the Attendant Allowances for those
that qualify. If a veteran does not qualify for the Residential Care Subsidy, the
Attendant Allowance can be used to subsidise the costs of rest home care when
the veteran is in need of this level of care.

part 3:
Analysis and
Reform

15.8

part 1:
Current New
Zealand Scheme

to allow people to stay in their homes and maintain independence even when
they are seriously disabled such as home help, gardening assistance, provision
of meals and modifications to the home. If a person is at a level of disablement
where more is required, he or she is usually taken in to rest home care.

Clothing Allowance
15.12

The Clothing Allowance is highly complex considering the amount of money
that is actually payable and the small number of veterans who qualify for this
assistance. This assistance is clearly targeted at sufferers of physical injuries,
such as amputations, those for whom the War Pensions Act was originally
intended. There are proportionally very few veterans that have one of these
conditions that are related to service. Five different rates of Clothing Allowance
are payable depending on the type of disability suffered by the veteran, adding
complexity to its administration.
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15.13

Although Canada retained a Clothing Allowance in the New Veterans Charter,
the United Kingdom and Australia discontinued an allowance for clothing in
their new schemes. Clearly any new system would have to take account of the
clothing needs of veterans who have disabilities that mean they have additional
costs for clothing when compared with ordinary New Zealanders. However, an
approach that provides for the actual costs of disability-related clothing through
a needs-based or rehabilitation service may be preferable.

Decoration Allowance
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15.14

The Decoration Allowance provides a small allowance to recipients of military
decorations if they receive a War Disablement Pension. An annuity is paid to
recipients of the Victoria Cross regardless of whether or not a War Disablement
Pension has been awarded.

15.15

The legislative provisions in the War Pensions Act and War Pensions Regulations
have not taken into account the introduction of New Zealand’s own military
decoration system in 1999.517 Consequently, the Decoration Allowance does not
apply to those who have been awarded a New Zealand gallantry award or bravery
award, including the Victoria Cross for New Zealand and the New Zealand
Cross. This could be overcome by expanding the eligibility for the Decoration
Allowance and Victoria Cross Annuity to those who received the New Zealand
military decorations as well as the existing British decorations.

15.16

The RNZRSA has argued that it is difficult to understand why only those
military decoration recipients, other than Victoria Cross holders, who have been
awarded a War Disablement Pension should receive the allowance. They suggest
that the disability is unlikely to have anything to do with the act of gallantry
that resulted in the military decoration and that this requirement is unfair.518
Indeed the linking of the award of the military decoration with a requirement
that the recipient also has a disablement that is related to service does not seem
to have a principled basis. The RNZRSA also believes that the rates of the
Decoration Allowance and the Victoria Cross Annuity should be increased to,
for instance, $5,000 and $10,000 per year respectively.519

15.17

Having an allowance for all recipients of military decorations is one option that
should be considered because it removes the seemingly unjustifiable link between
the award of the military decoration and the disability.

15.18

However, whether there is a place for an entitlement based on a veteran having
received a military decoration in a new veterans’ entitlements scheme at all
should also be considered. As we have discussed, the purpose of the War Pensions
Act and the new scheme that will replace this is to provide entitlements for
veterans and their family members where veterans have come to harm as a result
of service for their country. The basis of the Decoration Allowance appears to
be to recognise and reward those who have performed acts of gallantry during
service. This would appear to be fulfilling a different purpose altogether and
perhaps one that this veterans’ entitlements scheme should not cover.

517

The New Zealand Gallantry Awards 1999.

518

RNZRSA Re-Write of the War Pensions Act 1954 – RNZRSA Proposals, Paper 2: Detail (25 January 2008) 14.

519

Ibid.

L a w C om m issi o n I s s u e s P a p e r

A more appropriate facility for giving financial recognition to recipients of
military decorations could be through NZDF employment contracts or
superannuation schemes.
Travel

15.19

Veterans are entitled to the Travel Allowance if they have a certain type of
serious disablement meaning they are unfit to travel alone. The allowance is
based on the idea that people with these types of disabilities will have higher
travel costs generally. A relatively large number of veterans receive this allowance
despite relatively restrictive legislative criteria. The requirement that the veteran
be “unfit to travel alone” is interpreted broadly. Given the advanced age and
limited mobility of many veterans, this criterion has broad application.

15.20

As this is a relatively small allowance, in terms of weekly payment, that is costly
to administer, it may be more effective to use the money paid under this
allowance to increase the disability pension that is available for those with
serious disablement. Those with specific transport needs can be provided
with aids and actual reimbursement on the basis of needs or rehabilitation.
part 1:
Current New
Zealand Scheme

Travel Allowance

The Travel Concession is an extremely complex entitlement to administer.
This entitlement was established in the War Pensions Regulations in 1956 when
public transport was very different than it is today. The original provision
allowed totally disabled veterans to obtain a free railway pass on the
New Zealand Government Railways.520 The benefit was modelled on the annual
free travel warrant that was formerly made available to members of the armed
forces. At the time, this was a relatively easy and inexpensive way of giving a
benefit to disabled veterans. Travel on the inter-island ferry between Wellington
and Picton, which was owned at this time by the New Zealand Railways
Corporation, was added in 1963.521

15.22

However the demise of the Government owned and operated railways in
New Zealand meant that the provision no longer made sense or fitted the reality
of public transport in New Zealand. In order to continue the Travel Concession
as a meaningful benefit to disabled veterans, Veterans’ Affairs developed a policy
whereby qualification for the Travel Concession meant that a veteran could
obtain reimbursement for travel at the rate of a fare on either the Tranz Rail
services, Inter City bus road passenger services, a privately owned passenger
service or the Interisland ferry. Regional boundaries were established to
determine whether a veteran could obtain reimbursement at the equivalent
surface fare for the most direct route of travel for travel by private vehicles.
If a veteran crosses a regional boundary while travelling, reimbursement
is granted.

520

War Pensions Regulations 1956, reg 43.

521

War Pensions Regulations 1956, reg 43A.
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15.23

The RNZRSA has the following comments regarding the Travel Concession:522
The criteria are complicated almost to the point of being unreadable. They are also
archaic. They are related to the War Pensions Regulations 1956 and they come
from a bygone era when New Zealand Railways operated a protected monopoly
and service people were entitled to certain travel warrants as a condition of their
employment. Indeed the gallant attempt to be helpful while at the same time
keeping faith with a transport network long past by defining eligible routes as if
the [New Zealand Railways] network still existed comes close to being absurd.

15.24

While the intent of the Travel Concession has been to stretch the outdated
legislative provision to make it work within a modern context, the outcome has
been that the administration of the Travel Concession is very difficult, time
consuming and costly. Department staff are required to work out the amount
that a person can be reimbursed for travel expenditure and make separate
payments each month for each veteran who makes a claim. The administration
of the policy often results in contention among the veterans as to how much
reimbursement they are entitled to.

15.25

It is also likely that there are some veterans who would qualify for the Travel
Concession who, because the system is complicated and requires the completion
of a reimbursement form and the production of evidence of travel, are claiming
very little. Other veterans, however, are gaining the maximum possible benefit
from the concession, to the point where the financial benefit gained far exceeds
that for which the provision was intended. For instance, one veteran received
in excess of $10,000 in reimbursement under the travel concession between
January 2006 and April 2008, at an average of $363 per month.

15.26

The Travel Concession as it stands is unsatisfactory. The philosophy behind
providing veterans who are seriously disabled with free travel for any purpose
and the need for this benefit should be considered. The money that is spent on
this benefit could be more effectively used elsewhere, for instance, by being
spread across all those who have a serious level of disablement. Clearly though
some veterans who are gaining maximum benefit from the Travel Concession
will be worse off if it is ceased.

15.27

One option for continuing to provide free or discounted travel for veterans,
is for the Government together with the RNZRSA to negotiate concessions for
veterans with private travel operators. This benefit could be accessed through
the Veterans’ SuperGold Card.

Motor Vehicle Loans
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15.28

The provision of Motor Vehicle Loans is also complex and difficult to administer.
There are different levels of loan and different criteria regarding whether the
loan can be repeated depending on the type of disability suffered by the veteran.
The administration of the loans involves the input of a solicitor to set up a
contract and transfer the funds. The instrument used to provide this assistance,
a suspensory loan that abates after five years, is unusual and complex. It can lead
to the difficult situation where the veteran dies before the loan has abated and
the Government continues to have a security interest in the vehicle. In these

522

RNZRSA above n 518,14.
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cases, repayment of the loan in full is normally required, which can be distressing
for the family of a deceased veteran. The complexity of the Motor Vehicle Loan
has led to many cases of this benefit being administered incorrectly and veterans
gaining amounts of money to which they were not entitled.
15.29

The basis of this benefit should be reconsidered. There is an assumption behind
the Motor Vehicle Loan provisions that a veteran with the prescribed type of
disablement requires a replacement vehicle every five years and that the
Government should pay the full costs of this, including the costs of modifying
the vehicle. This type of benefit may no longer be appropriate.

15.30

Instead, assistance with motor vehicles and travel arrangements could be
provided as a part of rehabilitation assistance or needs based funding.

All recipients of hearing aids under the War Pensions Regulations 1956 receive
an allowance to cover the costs of hearing aid batteries. This is currently paid at
94 cents per week for one hearing aid and $1.92 per week for two hearing aids.
The amounts paid out for this allowance are likely to be outweighed by the
administration costs, which include setting up an additional payment.

15.32

Given that hearing loss is so common among war pensioners, it may be more effective
to cash up this allowance and use the money to top up the disability payments.

15.33

The current number and type of allowances could be retained in new veterans’
legislation. Allowances with different eligibility criteria do allow only specific
groups of veterans who suffer from a specific type of disability to be provided
with an additional amount of money.

15.34

However, the allowances seem to be an inefficient method of providing assistance
to veterans. There are high administration costs in operating a system of
allowances. A fortnightly allowance does not necessarily meet the need for the
veteran that it was designed to address.
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Option 1 – Retaining separate allowances
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15.31
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Hearing Aid Battery Allowance

Option 2 – Cashing up allowances and increasing disablement entitlements
15.35

Where an allowance is providing a relatively small benefit to a large group
of veterans based on their severe levels of disablement, it may be more efficient
and effective to allocate the money used for paying and administering
such an allowance to bolster the general entitlement for severe disablement.
The possibility of “cashing up” some of the allowances needs to be considered.

15.36

This option is likely to benefit severely disabled veterans in a more meaningful
way. It will also be much more efficient to administer, as staff will not have to
interpret multiple eligibility criteria for each allowance.

15.37

If some of these additional allowances are cashed up and added to disablement
payments, there is the possibility of some of their recipients, particularly those
who are able to get the maximum possible benefit from the allowance, receiving
a lesser entitlement. Cashing up allowances is likely to make the general
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population of veterans who are receiving entitlements better off, but may in the
cases of some individuals reduce the total amount of money they are receiving
from the system.
Option 3 – Giving the assistance through rehabilitation
15.38

A factor which must be considered is the likely role that the provision of
rehabilitation and needs based services may play in new legislation. It may be
that the need for which the allowance was previously intended to meet,
for instance, nursing in the home or special clothing, is actually more effectively
dealt with by paying for the actual services or aids that the veteran needs rather
than a weekly allowance.
Questions
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Q48

Do you think that the assistance currently provided through the Attendant
Allowance can be provided just as well or better on a rehabilitation or
needs basis?

Q49

Do you consider that a new Act should provide assistance with the costs of
clothing for those with special clothing needs? If so, can this be provided to
individuals on the basis of need?

Q50

Should a new system of veterans’ entitlements include an extra entitlement for
those who have received a military decoration? If so, should it be a requirement
that the recipient also be disabled? Do you think that the purpose of recognising
and rewarding acts of gallantry is outside of the purpose of the new Act?

Q51

Do you think that the Travel Allowance should be cashed up and the money
used to increase the general entitlement for serious disablement?

Q52

Does the Government have a responsibility to provide free or discounted travel
to disabled veterans?

Q53

Can assistance with motor vehicles be provided effectively on an individual
basis to those with a need for a vehicle with modifications?

Q54

Is the provision of an allowance for hearing aid batteries an effective way of
covering the costs of hearing aids?
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What is
Rehabilitation?

Rehabilitation has increasingly become the cornerstone of entitlement systems
for people who have been injured. However, the concept of rehabilitation is not
included in the War Pensions Act 1954. Consequently, very little emphasis is
placed upon rehabilitating veterans who have service-related disabilities in the
veterans’ administration in New Zealand. The alignment of entitlement with
the degree of disablement to some extent creates wrong incentives. In order to
obtain the highest percentage pension and, consequently, the maximum amount
of payment each week, as well as coverage for medical treatment, the system
“encourages” veterans to be a sick as possible. A greater focus in the legislation
on rehabilitation may shift the incentives sufficiently to promote wellness
and employment.

16.2

A modern approach to veterans’ entitlements would be to give rehabilitation a
place of prominence within the system.

16.3

This chapter explores the history of the rehabilitation of veterans in New Zealand
and compares rehabilitation provisions in overseas legislation and ACC legislation
with the War Pensions Act. The ways in which rehabilitation could be
incorporated into a new system of veterans’ entitlements in New Zealand are
then discussed.

16.4

The Oxford Dictionary defines “rehabilitation” as:523
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Chapter 16
Rehabilitation

The action of restoring something to a previous (proper) condition or status; or
Restoration of a disabled person … etc to some degree of normal life by appropriate
training etc.
16.5

Rehabilitation is both the process and the aim of treating people in the widest
sense so that their disabilities are overcome and their functionality is restored
as far as possible to the level it was at prior to sustaining the impairment.
Rehabilitation is about maximising people’s capabilities within the confines of
their impairment so that their level of disability is reduced as far as possible.

523

The New Shorter Oxford English Dictionary (4 ed, Clarendon Press, Oxford, 1993).
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16.6

The Woodhouse Report, which preceded the introduction of the ACC system in
New Zealand, had the following to say in defining rehabilitation:524
A widely used definition of rehabilitation in the United States is “the restoration
of the handicapped to the fullest physical, mental, social, vocational and economic
usefulness of which they are capable”. It is a total process which begins with the
earliest treatment of the injury or disease. It does not end until everything has been
done to achieve maximum social and economic independence. The aim is that this
should be achieved in a minimum of time.

History of
Rehabilitation
of Veterans

War Pensions
Act
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16.7

Clearly rehabilitation is a wide-ranging and ongoing process necessary to
overcoming or minimising the impacts of an injury or disease.

16.8

Historically, the term “rehabilitation” has been used within New Zealand
legislation in this context to describe the financial rehabilitation of veterans
returning from the two world wars. This type of rehabilitation was concerned
not so much with a veteran’s capabilities but with the resources available to the
veteran on which to base a livelihood. Several types of rehabilitative assistance
were used by the Government to assist with the financial re-establishment
of returning service persons, including loans for the purchase of homes and
furniture, and for the development of businesses and trade training. 525
The Discharged Soldiers Settlement Act 1915 introduced a major scheme of land
grants to returned soldiers using Crown land and private land purchased by the
Crown. As a result, 9500 men were financed on to farms.526

16.9

The Rehabilitation Act 1941 established a Rehabilitation Board with the role of
organising the establishment in civilian life of discharged service persons or the
family members of deceased service persons, and using the services available
in other Government departments and elsewhere to achieve this. This assistance
was considered necessary to start veterans off in civilian life.527 The Rehabilitation
Act was repealed in 1991.528

16.10

The purpose of the historical rehabilitation schemes was to financially promote
veterans to redress financial disadvantage that may have occurred because
of service.

16.11

The War Pensions Act does not use the term “rehabilitation”. However, when
the entitlements available under the War Pensions Act are compared with those
defined as rehabilitation under the ACC scheme and other countries’ legislation,
it is evident that some entitlements that could be included as part of rehabilitation
are currently provided through the War Pension system. The Government
provides the cost of treatment, aids and appliances, attendant care and transport
costs under War Pensions legislation. Additionally, the Veterans’ Affairs

524

New Zealand Royal Commission of Inquiry into Compensation for Personal Injury Compensation for
Personal Injury in New Zealand: Report of the Royal Commission of Inquiry (Government Printer,
Wellington, 1967) 141.

525

A H McLintock (ed) An Encyclopedia of New Zealand 1966 (Ministry of Culture and Heritage, 2007)
www.TeAra.govt.nz (accessed 26 June 2008).

526

Ibid.

527

Ibid.

528

Rehabilitation Act Repeal Act 1991.
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New Zealand (Veterans’ Affairs) Case Management system provides some
funding for home help and modifications to the home. These entitlements can
be seen as assisting in restoring the veteran’s capabilities following disability.
Rehabilitation
i n Ot her
C o u ntr ies’
V e t e r an s ’
Le gi slation

16.12

A review of the inclusion of rehabilitation in other countries’ legislation
highlights the recent move towards including and giving prominence to
rehabilitation. While in the past rehabilitation has not been a specific aim,
rehabilitation is now fundamental to the modern schemes operating in Canada
and Australia.

Like the War Pensions Act, the Canadian Pension Act 1985 contains very little
reference to any of the elements of rehabilitation. However, the Canadian
Forces Members and Veterans Re-establishment and Compensation Act 2005
(the New Veterans Charter) gives prominence to rehabilitation among the
entitlements it provides for veterans.

16.14

The New Veterans Charter provides for rehabilitation services to be given to a
veteran who has a “physical or mental health problem resulting primarily from
service in the Canadian Forces that is creating a barrier to re-establishment in
civilian life”.529 Rehabilitation services may also be provided to a veteran who
was released on medical grounds.530

16.15

“Rehabilitation services” are defined as all services related to the medical
rehabilitation, psycho-social rehabilitation and vocational rehabilitation of
a person. The components of rehabilitation services are defined in the
New Veterans Charter as follows:531
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Canada

16.16

Once an application for rehabilitation services has been received, the Canadian
Government is responsible for assessing the veteran’s rehabilitation needs, and
may develop and implement a rehabilitation plan to address these needs.
The rehabilitation services provided must only relate to the physical or mental
health problem that resulted primarily from service.532

529

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 8.

530

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 9.

531

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 2.

532

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 10.
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(a) “medical rehabilitation” includes any physical or psychological treatment
whose object is to stabilise and restore the basic physical and psychological
functions of a person;
(b) “psycho-social rehabilitation” includes any psychological or social
intervention whose object is to restore a person to a state of independent
functioning and to facilitate social adjustment; and
(c) “vocational rehabilitation” includes any process designed to identify and
achieve an appropriate occupational goal for a person with a physical or a
mental health problem, given the person’s state of health and the extent of
education, skills and experience.
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16.17

If a veteran qualifies for rehabilitation services but it is found that the veteran
is totally and permanently incapacitated and so would not benefit from the
services, the veteran’s spouse or partner may be provided with rehabilitation
services and vocational assistance.533 Additionally, if a veteran dies and the death
is service-related, the vocational assistance and rehabilitation needs of the
veteran’s surviving spouse or partner may be assessed and services provided in
order to restore the earnings capacity of the spouse or partner to the level
determined to be reasonable.534

16.18

Veterans Affairs Canada advises that, in most cases, the Rehabilitation Program
is provided through a network of local experts and resources. A veteran does not
need to qualify for a Disability Award or Disability Pension in order to obtain
help through the Rehabilitation Program.535

16.19

While undergoing rehabilitation services or vocational assistance, a working age
veteran can receive the Earnings Loss Benefit, based on a percentage of preincapacity income, as income support. If the veteran does not continue the
programme or if the veteran completes the programme but does not start working,
a potentially lower level of income support is paid.536

Australia
16.20

The Australian Veterans’ Entitlements Act 1986 does not provide for the
rehabilitation of veterans, although it does provide for a number of allowances
in addition to the War Disability Pension, as the War Pensions Act does.

16.21

However, the Military Rehabilitation and Compensation Act 2004 (MRCA)
places significant emphasis on rehabilitation. A rehabilitation program under
the MRCA may include one or more of the following:537
(a) Medical, dental, psychiatric and hospital services (whether on an in-patient or outpatient basis);
(b) Physical training and exercise;
(c) Physiotherapy;
(d) Occupational therapy;
(e) Vocational assessment and rehabilitation;
(f) Counselling; and
(g) Psycho-social training.
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16.22

A veteran may qualify for these services if he or she is incapacitated for service
or work, or has an impairment, as a result of a service injury or disease for which
the Australian Government has accepted liability.538 Before providing services,
an assessment of the veteran’s capacity for rehabilitation is undertaken.539

533

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 11.

534

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, ss 12-13.

535

Veterans Affairs Canada The New Veterans Charter: Services and Benefits (Veterans Affairs Canada, 2006) 3.

536

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21,
ss 18 & 27.

537

Military Rehabilitation and Compensation Act 2004 (Cth), s 41.

538

Military Rehabilitation and Compensation Act 2004 (Cth), s 43.

539

Military Rehabilitation and Compensation Act 2004 (Cth), s 44.
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16.24

Under the MRCA, incapacity payments and treatment cards are only available
to veterans once they have undergone a rehabilitation program so that the final
condition of their impairment has been ascertained. If liability for an impairment
is accepted, the Department of Veterans’ Affairs will carry out a needs assessment
to determine whether health care arrangements are needed, the likelihood of
payment of compensation and whether an assessment is needed to determine
capacity to undertake and benefit from a rehabilitation program. The assessment
of a claimant’s capacity for rehabilitation is coordinated by the appropriate
Service Chief if the claimant is still in service, or a delegate of the Military
Rehabilitation and Compensation Commission if the claimant is not longer in
service. This authority will then be responsible for paying for the rehabilitation
program that results from the assessment.544

16.25

The ACC scheme also provides a useful comparison to the war pension system.
Rehabilitation plays an integral role in the ACC scheme and has since its
inception. Principle three of the Woodhouse Principles is “complete
rehabilitation”.545

16.26

Rehabilitation is defined under the Injury Prevention, Rehabilitation, and
Compensation Act 2001 as:546
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Veterans who are undertaking or who have completed a rehabilitation program
may also qualify for alterations to be made to their home or work place or to
articles they use, the provision or the provision and replacement of any aids or
appliances they use if these are reasonably required.541 The MRCA also provides
for assistance with finding suitable employment for those who are incapacitated
for service or work as a result of their service. If veterans can feasibly continue
in the armed forces, they are to be assisted in finding suitable work there.
Otherwise, the veteran will be assisted in finding suitable civilian work. 542
Veterans leaving the armed forces will be provided with a case manager who
assists the veteran in the transition to civilian life. The role of the case manager
will include advising the veteran of potential entitlements and the services
available and how to obtain access to these.543
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16.23
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Once the assessment has been completed, it may be determined that the veteran
is to undertake a rehabilitation program made up of one or more of the
elements above.540

(a) … a process of active change and support with the goal of restoring, to the extent
provided under section 70, a claimant’s health, independence, and participation;
and
(b) comprises treatment, social rehabilitation, and vocational rehabilitation.

540

Military Rehabilitation and Compensation Act 2004 (Cth), s 51.

541

Military Rehabilitation and Compensation Act 2004 (Cth), ss 55-56.

542

Military Rehabilitation and Compensation Act 2004 (Cth), s 61.

543

Military Rehabilitation and Compensation Act 2004 (Cth), s 64.

544

Department of Veterans Affairs Factsheet Rehabilitation (MRC05, Canberra, 2006).

545

New Zealand Royal Commission of Inquiry into Compensation for Personal Injury above n 524, 39.

546

Injury Prevention, Rehabilitation, Compensation Act 2001, s 6.
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16.27

This Act provides that “a claimant who has suffered personal injury for which
he or she has cover is entitled to be provided by the Accident Compensation
Corporation with rehabilitation … to assist in restoring the claimant’s health,
independence, and participation to the maximum extent practicable …”. 547
Claimants also have a responsibility for their own rehabilitation “to the extent
practicable”.548

16.28

The components of rehabilitation under the Injury Prevention, Rehabilitation,
and Compensation Act are treatment, social rehabilitation and vocational
rehabilitation.549 “Treatment” is defined under this Act as including physical
rehabilitation, cognitive rehabilitation and an examination for the purpose of
providing a certificate.550 ACC will cover the costs of treatment that is not covered
by the public health system.551

16.29

The purpose of social rehabilitation is to “assist in restoring a claimant’s
independence to the maximum extent practicable”.552 The key aspects of social
rehabilitation are:553
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
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Aids and appliances;
Attendant care;
Child care;
Education support;
Home help;
Modifications to the home;
Training for independence; and
Transport for independence.

16.30

ACC will provide one of the key aspects of social rehabilitation if it considers
that the rehabilitation is required as a direct consequence of the personal injury,
it is for the purpose of social rehabilitation under the Act, and it is necessary and
appropriate and of the quality required for that purpose.554

16.31

Vocational rehabilitation encompasses activities intended to help a claimant to
maintain employment, obtain employment or regain or acquire vocational
independence. 555 When considering the appropriateness of vocational
rehabilitation for a claimant, ACC must consider whether it is “reasonably
practicable to return the claimant to the same employment in which the claimant
was engaged, and with the employer who was employing the claimant, when the
claimant’s incapacity commenced”. If this is not the case, ACC must consider
whether the claimant could do a different type of work with the same employer
or the same work with a different employer or whether a different employment

547

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 70 (emphasis added).

548

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 70.

549

Injury Prevention, Rehabilitation, Compensation Act 2001, s 6.

550

Injury Prevention, Rehabilitation, Compensation Act 2001, s 6.

551

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 73.

552

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 79.

553

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 81.

554

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 81.

555

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 80.
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and employer altogether should be sought.556 ACC will also weigh up whether
the proposed vocational rehabilitation is likely to be successful, cost-effective
and appropriate in the circumstances.557
Duty and obligation to rehabilitate under ACC legislation
16.32

ACC legislation makes the Accident Compensation Corporation liable to provide
social and vocational rehabilitation.558

16.33

However, ACC also places obligations on the individual with respect to the
entitlements they receive under the scheme. The Injury Prevention,
Rehabilitation, and Compensation Act provides:559
A claimant who receives any entitlement must, when reasonably required to do so
by the Corporation,—
(a) give the Corporation a certificate by a registered health professional or treatment
provider that deals with the matters and contains the information that the
Corporation requires:
(b) give the Corporation any other relevant information that the Corporation
requires:
part 1:
Current New
Zealand Scheme

(c) authorise the Corporation to obtain medical and other records that are or may
be relevant to the claim:
(d) undergo assessment by a registered health professional specified by the
Corporation, at the Corporation’s expense:
(e) undergo assessment, at the Corporation’s expense:

part 2:
International
Context

(f) co-operate with the Corporation in the development and implementation of
an individual rehabilitation plan:
(g) undergo assessment of present and likely capabilities for the purposes of
rehabilitation, at the Corporation’s expense:
(h) participate in rehabilitation.

16.34

As an Accredited Employer for ACC, the New Zealand Defence Force (NZDF)
has responsibility for the provision of rehabilitation to service personnel who
qualify under the ACC scheme. The NZDF’s medical and service functions are
equipped to provide physical, social and vocational rehabilitation within NZDF.

16.35

The NZDF has a practice of retaining personnel who have major impairments
in full employment in jobs that require little physical exertion, rather than
medically discharging them. The “paternal” philosophy of the NZDF means that
it chooses to take responsibility for the seriously impaired.560

556

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 86.

557

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 87.

558

Injury Prevention, Rehabilitation, and Compensation Act 2001, ss 81 & 85.

559

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 72.

560

Interview with Lisa McKubre, NZDF Health, Safety & Insurance Policy Manager (the author,
Wellington, 28 March 2008).
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16.36

This is only relevant for those who choose to and are able to remain with the
NZDF following their injury or illness. Those who leave the NZDF and are
eligible for ACC will receive rehabilitation through ACC.

16.37

The 2003 Australian Review of Veterans’ Entitlements found that rehabilitation
produces significant benefits. For the individual, rehabilitation can help restore
levels of function, as shown by:561
·· Higher levels of self-esteem and confidence;
·· A more stable and secure family life;
·· Improved social and life skills;
·· Better employment prospects;
·· Improved qualify of life;
·· Retention or restoration of earning capacity;
·· Greater independence; and
·· Prevention of complications, deterioration or the development of other illnesses
and conditions.

16.38

For an employer or the Government, and society generally, the benefits are:562
·· Reduced long-term costs of compensation, including health care;
·· Restoration of the individual’s value to society, the economy and family; and
·· Restoration of the person as a productive employee, so that there is no loss of
expertise and knowledge to the employer.

16.39

Rehabilitation is likely to produce a better outcome than compensation or other
entitlements in a disability scheme for both the disabled person and the
Government. The disabled person is given assistance to become a healthy, wellfunctioning contributor to society and to have his or her vocational, social,
recreational and cultural capabilities restored to the level they were at before the
injury. The potential for dependency on the Government is reduced. While in
the short-term following an injury or disease the costs to the Government of
providing treatment and rehabilitation services may be increased, in the longterm costs are likely to be reduced because the individual is less likely to need
income support and health care.

16.40

The experiences of both Canada and Australia illustrate a trend towards
incorporating rehabilitation as a key part of veterans’ entitlements schemes. In
reviewing the Military Compensation Scheme for veterans, the Australian
Department of Defence found that:563
Rehabilitation is an essential component of any compensation scheme. It has two major
purposes. Medical rehabilitation is the restoration of physical and mental function
following an injury or incident and occupational rehabilitation is the restoration of
productive work function and effective functioning in the community.
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561

Review of Veterans’ Entitlements Report of the Review of Veterans’ Entitlements: Volume 3 – Benefits
Available to Compensation Pensioners (Commonwealth of Australia, Canberra, 2003) 645.

562

Ibid.

563

Department of Defence The Review of the Military Compensation Scheme (Commonwealth of Australia,
Canberra, March 1999), 48.
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16.41

As a result of the review, the Department of Defence recommended that
rehabilitation and return to work be included in a new military compensation
scheme and cover veterans on a compulsory basis.564 The end result of this
review and the 2003 Review of Veterans’ Entitlements was the introduction of
the MRCA, which has a strong emphasis on rehabilitation.

16.42

Adopting a rehabilitation focus in the new veterans’ entitlements scheme in
New Zealand appears to conform with the best outcomes for both veterans and
the Government and with the international trends.

A standard for rehabilitation
16.43

It will be helpful to delineate a standard for rehabilitation, being the outcome
to aim towards for any individual undergoing rehabilitation. The examples
of ACC and the new Australian legislation provide useful examples of how
this standard can be defined. ACC legislation sets this standard as “restoring
the claimant’s health, independence, and participation to the maximum
extent practicable”. 565

16.44

The standard in the MRCA is:566

A standard for rehabilitation in new veterans’ legislation should similarly set a
high aim for the restoration of a veteran’s capabilities.

part 2:
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16.45

part 1:
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to maximise the potential to restore a person who has an impairment, or an
incapacity for service or work, as a result of a service injury or disease to at least
the same physical and psychological state, and at least the same social, vocational
and educational status, as he or she had before the injury or disease.

16.46

As we have seen from the rehabilitation models in ACC legislation and in the
new Canadian veterans’ scheme, rehabilitation can be helpfully defined as having
several components, each of which should be addressed in the rehabilitation of
a person.

16.47

It is clear that treatment or “medical rehabilitation” is fundamental to the process
of restoring a veteran’s capabilities. This is the component of rehabilitation that
the War Pensions Act does take account of. There is no question that medical
rehabilitation of veterans should have a place in a new veterans’ scheme.

16.48

The second facet of rehabilitation is described by ACC as “social rehabilitation”
and by the Canadian New Veterans Charter as “psycho-social rehabilitation”.
ACC’s definition focuses on restoring an individual’s independence, while the
New Veterans Charter’s version acknowledges the possibility of a need for
psychological as well as social intervention. It may be important to acknowledge
the psychological aspect of rehabilitation in any definition of rehabilitation
because of the significance of issues of psychological and mental health
for veterans.

564

Ibid.

565

Injury Prevention, Rehabilitation, and Compensation Act 2001, s 70(a).

566

Military Rehabilitation and Compensation Act 2004 (Cth), s 38.
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16.49

Finally, “vocational rehabilitation” and the provision of assistance in finding
work is generally accepted as a key component of rehabilitation and one that
should be available to veterans.

Best practices overseas
16.50

A recent review of the ACC scheme identified two overseas jurisdictions that
stand out in their innovative approaches to rehabilitation. The principles that
are key to these schemes may provide assistance in determining the best focus
for rehabilitation of veterans in New Zealand.

16.51

The German social insurance scheme takes a “comprehensive and socially
responsible approach to rehabilitation and disability management for injured
workers and a proactive approach to social and work reintegration”.567 A key
feature of the German system is a change of focus in disability management from
that of welfare and passive care for the disabled to one of participation and active
self-determination.568 The scheme:569
provides for medical, occupational and welfare benefits to achieve outcomes
quickly, effectively, economically and permanently. The focus is no longer exclusively
on caring and providing for people who are disabled or at risk of becoming
disabled, but on their self-determined participation in society and on the elimination
of barriers to equal opportunities. Accordingly, the benefits have been brought
together under the heading of ‘integration assistance’. People who have a disability
or are at risk of becoming disabled are empowered to conduct their own affairs as
far as possible independently and on their own responsibility.
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16.52

The Social Insurance Institution (Kela) looks after basic security for all persons
residing in Finland. Kela’s mission is “to secure the income and promote the
health of the entire nation and support the capacity of individual citizens to care
for themselves”.570

16.53

This scheme’s central concept is “work ability”, which “encapsulates the concept
of maintaining working ability and functional capacity throughout the entirety
of an individual’s working life”.571 The scheme involves an assessment of work
ability through multi-dimensional analysis, including clinical examinations and
the worker’s own perceptions and assessment of their work ability.572

567

PriceWaterhouseCoopers Accident Compensation Corporation New Zealand: Scheme Review
(PriceWaterhouseCoopers, Sydney, 2008), 211.

568

Ibid, 212.

569

Ibid.

570

Ibid, 225.

571

Ibid.

572

Ibid, 226.
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Options

16.54

A common feature of schemes that include rehabilitation is a duty on the
Government to rehabilitate an individual, as is shown in the ACC scheme.
Reciprocal to this is the obligation on the individual who is receiving rehabilitation
services to make every effort to rehabilitate. Making the Government and
claimant’s respective duties and obligations explicit in legislation is a way of
setting the appropriate expectations for the rehabilitation that will be provided
to the claimant.

16.55

An option for the rehabilitation provisions that may be included in new veterans’
legislation is to clearly provide in legislation what the Government’s duty
towards veterans is with respect to rehabilitation including the extent or level
of rehabilitation that will be sought for each person. Rehabilitation provisions
could also include obligations that are on veterans who receive entitlements.
These could reflect similar obligations to those in the ACC legislation, including
the obligations to provide all medical and other relevant information, to undergo
medical assessment, to participate in the development of a rehabilitation plan
and to participate in rehabilitation.
part 1:
Current New
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Including a duty and obligation to rehabilitate

The recent review of the ACC Scheme also identified the need to offer extended
vocational development assistance for some claimants. The report suggests that
ACC offer vocational development services and training “which extend beyond
a claimant’s pre-injury employment, experience, education, training and skills
but which seek to restore and perhaps even extend past the claimant’s pre-injury
vocational situation in terms of participation, flexibility and opportunity”.573

16.57

The reason that this was identified as an issue was that some claimants stand to
lose their weekly compensation payments because they can return to work, but
because of their impairment have a permanent and significant reduced capacity
to earn.

16.58

One way that a new veterans’ scheme could take a modern and expansive
approach to rehabilitation is by allowing for vocational development. Having the
flexibility to provide this type of extended vocational development may be helpful
in dealing with the veterans who face the similar challenge of a reduced capacity
to earn. In appropriate situations, veterans could be provided with the
opportunities to retrain in new vocational fields that best take account of their
capabilities and provide the best opportunities for their future.

573

Ibid, xxxi.
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Making other entitlements dependent on undertaking rehabilitation
16.59

Rehabilitation can be used as a first step or “gateway” into other entitlements
that are available in a scheme. The Australian MRCA requires veterans to
undergo a rehabilitation assessment and complete a rehabilitation program if
appropriate before compensation for permanent impairment is paid or a
treatment card is granted. This means that compensation and ongoing
entitlements relate only to the veteran’s true permanent incapacity and ensure
that the veteran is given the opportunity to rehabilitate.

16.60

Using rehabilitation as a gateway into other entitlements could be an option used
in the new veteran’s scheme. As well as allowing for compensation to be paid
only once a condition has settled, this approach creates the incentive to
rehabilitate and make the most of the rehabilitation services, rather than become
dependent on compensation and income support.

16.61

The Canadian approach in the New Veterans Charter of providing a higher level
of income support while a veteran undergoes rehabilitation creates an incentive
to complete a rehabilitation programme and to find work after completing the
programme. A similar approach could be taken in New Zealand.

Providing for the rehabilitation of a veteran’s family
16.62

The Canadian innovations in the New Veterans Charter of allowing a veteran’s
spouse or partner to undertake a rehabilitation program if the veteran is unable
to do so because of incapacity, and allowing a veteran’s survivor to undertake a
rehabilitation program where the veteran died of a service related injury or
disease, are worth exploring further. These provisions allow the veteran’s family
as a whole to rehabilitate where the veteran is unable to do so, meaning that
members of the veteran’s family gain the benefits of rehabilitation, and the family
will potentially have less dependence on the Government and greater participation
in society.

16.63

This type of provision could be emulated here. The option takes account of those
who may become too disabled as a result of their service to be able to access
rehabilitation services and provides them with the benefits of rehabilitation
through their family as well as other entitlements.

Delivery of rehabilitation services

214

16.64

In order to provide rehabilitation services, there are several structures that are
needed within a veterans’ entitlements system. One of these is case management,
which is discussed in Chapter 17. Assessment services are vital in determining
what aspects of rehabilitation a veteran will need. These must take into account
the full range of what rehabilitation covers. When it comes to actually providing
the services, a network of providers is needed with appropriate systems and
processes to provide the services to veterans.

16.65

One possibility for the delivery of rehabilitation services is that Veterans’ Affairs
could contract an existing provider to deliver services to veterans. This would
have the advantage of reducing the cost and complexity of replicating an existing
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network. Special training could be given to those interacting with veterans in
the provision of rehabilitation services to ensure that the unique features and
perspectives of the veteran population are understood.
16.66

Another aspect of delivery of rehabilitation to veterans that should be borne in
mind is the position of those who continue to serve in the NZDF. The Australian
MRCA took account of this by making the service chiefs within the armed forces
responsible for the rehabilitation of veterans who continue to serve. This could
be replicated in New Zealand with the Chiefs of Navy, Army or Air Force having
statutory responsibility for the rehabilitation of the veterans within their forces
who continue to serve, even if the injury or disease is not covered by ACC.

Q56

What should be the aim of rehabilitation and what components of rehabilitation
should the Act provide for?

Q57

Should the NZDF should continue to be responsible for the rehabilitation of
disabled veterans who continue to serve?

Q58

What should a veteran’s obligations be in relation to rehabilitation?

Q59

Should a veteran be required to undertake rehabilitation before receiving
compensation for a disability?

Q60

Do you think that rehabilitation services could be provided in certain cases to
a veteran’s partner or, if the veteran has died, the surviving partner?

part 2:
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Should a new Act require rehabilitation to be provided to veterans?

part 3:
Analysis and
Reform

Q55

part 1:
Current New
Zealand Scheme

Questions
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17.1

Case management in a veterans’ entitlements system involves one-on-one
interaction with veterans. Case management is a modern approach to the delivery
of services to veterans. It is also an important part of addressing the personal
needs of veterans through the one-on-one relationship.

17.2

This chapter discusses the case management system that is currently in place
within Veterans’ Affairs New Zealand (Veterans’ Affairs). We then explore the
role that case management could play in a new veterans’ entitlements system in
New Zealand.

Veterans’ Affairs Case Management
17.3

Case management is a service to assist veterans and their family members by
liaising with other organisations and agencies on behalf of the veteran. Case
managers also facilitate veterans’ access to services and co-ordinate the delivery
of those services. The purpose of case management is to provide veterans and
their family members with one point of contact for the services they may be
entitled to.

17.4

The Veterans’ Affairs Case Management service is available to veterans who
have served in a war or emergency under the War Pensions Act 1954. Partners,
ex-partners and children of eligible veterans who have been adversely affected
by the veteran’s service may also access the service.

17.5

Veterans’ Affairs currently has two teams of five case managers located in
Wellington. Case managers maintain a caseload of veteran clients who they
contact via telephone or email. There are approximately 3665 veterans, 29
partners or surviving spouses and 26 children of veterans on Veterans’ Affairs
Case Management at present.574 Veterans are allocated a weighting depending
on how much contact they require. Some veterans with high needs require
contact from their case manager at least every month, while others with low
needs will be satisfied if contacted every three to four months. Veterans with
high needs often need more assistance and contact when they are first assigned
a case manager but this will then reduce. The current focus of Veterans’ Affairs
Case Management is older veterans.

574

As at 31 May 2008. Figures obtained from Veterans’ Affairs New Zealand.

L a w C om m issi o n I s s u e s P a p e r

When a person is taken in to Case Management they are sent information on
the system by mail. A case manager is then assigned and contacts the person
within five days. The initial discussions by telephone relate to all of the veteran’s
possible disabilities and the relationship of these to service, and his or her general
needs. This is a basic assessment of the veteran’s health and quality of life to
determine whether there is a need for assistance. The case manager may seek
information from the veteran’s doctor or arrange for a needs assessment of the
veteran by a provider in the veteran’s locality.

17.8

Case managers offer advice and liaise with service providers and Government
agencies to ensure that veterans are receiving all that they are entitled to.
They act as a broker for services from government agencies such the Ministry
of Social Development, District Health Boards and ACC.

17.9

Following the restructure of Veterans’ Affairs after 1 July 2008, case managers
will have a greater role in the pension claims process. All applicants for a
War Disablement Pension will be case managed. Additionally, case managers
will be able to facilitate applications for other Government entitlements.

17.10

In general, Veterans’ Affairs has found that veterans appreciate having a case
manager. This is one area where it is considered that veterans get better treatment
than other New Zealanders because they have a person they can ring about any
problem they are having, big or small, and the case manager will help them in
any way that is possible.
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Veterans are referred to Case Management in a variety of ways, such as through
War Pension Services, Returned Services Associations, family members and
doctors, and self-referral. Most of the veterans who come into Case Management
have not yet accessed any entitlements under the War Pensions Act.
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17.6

War Pensions Act entitlements
17.11

Case managers assist veterans in applying for the War Disablement Pension and
the Veteran’s Pension by advising on the information they need to provide in
order to apply, and updating them on the progress of their claims. The same
assistance can be provided to a surviving spouse or surviving partner who is
applying for the Surviving Spouse/Partner Pension.

17.12

Case managers also coordinate the provision of long-term or specialist medical
treatment, private surgery and attendant care, all of which a veteran qualifies
for under the War Pensions Act. This means that all of the administration is
done through one person. Veterans requiring this type of treatment will be
referred to a case manager if they do not have one already. The case manager
will make an application to the Secretary for War Pensions on behalf of the
veteran for long-term or specialist medical treatment, private surgery or attendant
care. If the veteran qualifies for the Attendant Allowance under the War Pensions
Act and requires a certain type of assistance in relation to his or her accepted
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disabilities, the case manager can contract with service providers to provide this
assistance. This is used to cover such services as gardening, lawn-mowing,
cleaning and home help.
17.13

A case manager may be involved in assisting a veteran in obtaining funding
when moving into a rest home. The case manager will make application to the
Secretary for War Pensions to have the Attendant Allowance paid to the rest
home in lieu of the Residential Care Subsidy if the veteran qualifies.

Case Management funding
17.14

There is funding available for veterans through the Case Management service.
Veterans’ Affairs policy is that this discretionary Case Management funding is
only available where the costs cannot be covered by entitlements under the War
Pensions Act or through entitlements from any other government agency. The
discretionary funding is available to provide assistance and services that allow
veterans to continue to live in their own homes, which is one of the key aims of
Case Management. This assistance is used to provide a deceased veteran’s
surviving spouse or partner with services to assist him or her to remain living
at home for up to six months following the veteran’s death. Case Management
funding can also be used to provide services for children of veterans who have
disabilities, for instance, for the provision of tutoring to assist with learning
difficulties and counselling. Case managers apply to the Director of Veterans’
Affairs for this discretionary funding.

17.15

The funding can cover assistance such as gardening, lawn-mowing, cleaning and
home help where the veteran does not qualify for the Attendant Allowance.
It can also be used to pay for or contribute towards home modifications or an
item such as a heat pump. Discretionary funding is used to provide counselling
to veterans who are suffering from psychological or mental health conditions
where they have not yet applied for a War Disablement Pension to cover the
condition. The case manager will set up counselling for the veteran and receive
regular reports from the counsellor to ensure that the veterans’ needs are being
met. Funding for counselling may also be provided for a veteran’s partner,
ex-partner or child if they have been adversely affected by the veteran’s condition.
Occasionally, funding is also provided for vocational assistance such
as retraining.

17.16

Veterans’ Affairs spent $0.665 million on funding through Case Management in
the 2006/2007 financial year. The expenditure covers:575
·· Additional support for veterans to facilitate them remaining in their own
homes for as long as possible;
·· Additional support for veterans to facilitate their rehabilitation;
·· Support for the surviving partner of a veteran after the death of a veteran;
·· The provision of counselling for veterans’ families; and
·· Reimbursement of out of pocket expenses for veterans’ children with specified
conditions.

575
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New Zealand Defence Force Report of the New Zealand Defence Force for the year ended 30 June 2007
(New Zealand Defence Force, Wellington, 2007) 144.
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Case management plays a valuable role within the current system in
New Zealand. Whether or not the case management should be codified within
veterans’ legislation is a matter for consideration. If funding is to be provided
through case management, it may be desirable to have a legislative provision that
sets out what this funding can be provided for and who qualifies for it.

17.19

However, by nature case management services need to be flexible and involve
the provision of advice on the entitlements that are provided by different pieces
legislation. This indicates that it may not be appropriate for case management
itself to be included in legislation. The danger with setting legislative parameters
as to who can receive case management funding is that the parameters may be
too narrow to meet the needs of all of the veterans and their family members
who require assistance. Veterans’ Affairs Case Management is currently able to
effectively assist veterans, spouses and partners, and children of veterans in large
part because of the flexibility in the criteria for receiving funding assistance.
This funding is subject to Public Finance Act 1989 scrutiny, accountability
and audit.

17.20

The shape of the Veterans’ Affairs Case Management service is likely to change
considerably following the restructure of Veterans’ Affairs. The greater
delegation and delineation of decision making regarding Case Management
funding will improve the consistency and transparency of this decisionmaking.

17.21

A consideration of the current Veterans’ Affairs Case Management service along
with the case management offered in Australia and Canada has shown that at
various stages veterans will have different needs that can be met by case
management.
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This expenditure is in addition to any entitlements that veterans or their family
members may be entitled to under the War Pensions Act.
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17.17

Case management for older veterans
17.22

The case management needs of veterans who are above the age of retirement are
likely to be similar to those that are provided for within the current Veterans’
Affairs Case Management service. Elderly veterans increasingly have health and
welfare needs. Case managers can assist these veterans in accessing their
entitlements and providing funding for services and aids which will assist them
in remaining in their own homes.

17.23

Case management for older veterans should have access to needs based assessment
and funding to provide the appropriate services and aids if necessary.

Case management for younger veterans
17.24

Younger, working aged veterans have different needs to older veterans.
These veterans are likely to have suffered a serious disability that may have
interfered with their ability to work. Younger veterans may have a variety of
rehabilitation needs.
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17.25

Case management is a useful tool in the delivery of rehabilitation services.
Rehabilitation can involve a large number of different types of services such as
medical treatment, the provision of aids and appliances, home help, child care,
modifications to the home, counselling, retraining and assistance finding work.
Consequently, there may be a large number of service providers involved. A case
manager can develop, along with the individual, a rehabilitation plan and
coordinate the individual’s access to the required services.

17.26

A recent review into the ACC scheme in New Zealand commented on the
importance of case management:576
Rehabilitation success relies critically on case management which needs to be
sophisticated enough to meet the complexity and variability of cases presented.

17.27

The review report noted the following best practice principles in relation to case
management for rehabilitation:577
(1) Multi-disciplinary management – a coordinated, collaborative approach between
the disciplines involved in the treatment and stakeholders such as (the) employer
… is essential. Particularly important is linking the treating clinical practitioner with
those rehabilitation and workplace personnel who are involved with the injured
worker. Effective case management should facilitate effective communication
between all stakeholders.
(2) Multi-dimensional management – in addition to appropriate clinical management,
effective management of rehabilitation requires addressing the multiple dimensions
of injury. These include individual physical and psychological characteristics
(particularly cognitions and expectations about injury and return-to-work) and
social and workplace factors (particularly job design and workplace support). Early
risk assessment and identification of risks is essential.
(3) Best practice clinical management – There is an increasing body of research on
best practice clinical management of various injuries and work related conditions
that should be incorporated into practice guidelines and protocols for clinicians
working with workers’ compensation clients.
(4) Rehabilitation tailored to an individual’s needs and stage of injury and work
absence – increasing evidence shows that rehabilitation and return-to-work
interventions should be tailored to an individual’s physical and psychological
characteristics. In addition, the emphasis and content of interventions should
change as these characteristics change depending on time since injury and duration
of work absence.
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17.28

In addition to these factors, it is important that case managers working
with these veterans have an understanding of the issues that veterans in
particular face.

576

PriceWaterhouseCoopers Accident Compensation Corporation New Zealand: Scheme Review
(PriceWaterhouseCoopers, Sydney, 2008), xv.

577

Ibid, 215-216.
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Case management for transition to civilian life
17.29

The new Canadian and Australian veterans’ schemes show a move towards
taking account of the period of transition from military service to civilian life by
providing case management support. This is in response to the recognition that
this is a period in which service personnel may be vulnerable and require
assistance in making the adjustment to a potentially very different life from their
life in service.

17.30

The New Zealand Defence Force currently provides resettlement training
seminars for military personnel returning from overseas deployments. Veterans’
Affairs is not involved in this process.

17.31

A new veterans’ scheme in New Zealand could include an obligation on the
Government to provide support to service personnel at the time that they are
transitioning to civilian life and could include a mechanism such as case
management to provide the requisite support.

Q62

Should the funding that is available through the case management service
be regulated through legislation?

Q63

What needs do veterans over 65 have that can be addressed through
case management?

Q64

What needs do younger veterans have that can be addressed through
case management?

Q65

Do NZDF service personnel require further assistance when they are transitioning
to civilian life?

Q66

What are the best ways to support service personnel who are transitioning
to civilian employment?
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18.1

The provision of medical treatment to veterans in relation to the disabilities they
have suffered as a result of service is an important part of a veterans’ entitlements
system. The wider issue of health care is something that needs to be considered
generally in relation to veterans, especially as a large number of veterans are
reaching an advanced age. Health care becomes an important focus.

18.2

This chapter looks at the medical treatment entitlements for veterans and how
this interacts with New Zealand’s health system as a whole, including the health
care benefits that are available through the public health system. We then look
at whether a different approach should be taken to the provision of health care
to veterans.

Current War Pensions provisions
18.3

The War Pensions Regulations 1956 provide for medical and surgical treatment
to be given to veterans in respect of their accepted disabilities, that is, those
disabilities that have been accepted as attributable to or having been aggravated
by service. This includes the provision of surgical and other appliances, such as
hearing aids, spectacles and wheel chairs.578

18.4

In practice, veterans are able to receive either free treatment and pharmaceuticals
for their accepted disabilities or they will be able to obtain reimbursement of
treatment or pharmaceuticals costs they have been required to pay themselves.
The War Pensions system pays the costs that are not otherwise covered by the
New Zealand health care system. Veterans with a War Disablement Pension are
provided with a treatment card that lists their accepted disabilities. They present
this to treatment providers or pharmacists who will then know to bill War
Pension Services for the cost of the treatment or pharmaceuticals.

18.5

Veterans are able to receive fully funded courses of long-term or specialist
treatment. Application for this is made through Veterans’ Affairs New Zealand
(Veterans’ Affairs) Case Management and is approved by the Secretary for War
Pensions. The same process applies to private hospital surgery. Veterans are able
to receive surgery in a private hospital if they will not receive the surgery through
the public system within six months. If the treatment is needed urgently but
cannot be provided through the public system, or if the veteran cannot work

578

War Pensions Regulations 1956, reg 34.
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while waiting for the surgery, or if the surgery cannot be provided in a public
hospital in the veteran’s region, private surgery may be approved immediately.
The application for funding for private hospital surgery must be made prior to
the surgery being undertaken.
18.6

As discussed in Chapter 4, the Community Services Card, a benefit provided by
the Ministry of Social Development, is provided regardless of income to every
recipient of the Veteran’s Pension. The Community Services Card formerly
provided significant subsidies for GP visits and prescriptions. However, with the
introduction of Primary Health Organisations (PHOs), subsidies are available
to the majority of New Zealanders. Community Services Cards now only provide
additional subsidies for General Practitioner (GP) visits and prescriptions where
the cardholder does not visit the general practice with which they are enrolled.

Veterans health and disability issues

Hearing

Number
12,242

Orthopaedic

5,059

General Medicine

4,442

Skin

3,464

Cardiovascular

2,407

Psychiatric

2,244

Respiratory

2,103

Visual

1,146

Neurology
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The following table sets out the numbers of different types of disabilities for
which War Disablement Pensions are currently paid.579
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Hearing Loss
18.8

Hearing Loss is the most common accepted disability, and gradual process noiseinduced sensori neural hearing loss is the most prevalent form. This type of hearing
loss develops slowly over a long period of time as the result of exposure to
continuous or intermittent loud sound.580 It is common for veterans of all
deployments to suffer noise induced hearing loss as a result of noise exposure,
particularly gun fire, during service. It is also common for hearing loss to develop
as a person gets older. Consequently, many veterans apply for hearing loss when
they are in their 70s and 80s. While some veterans have high levels of hearing loss,

579

As at 31 December 2007. Figures obtained from Veterans’ Affairs New Zealand.

580

American College of Occupational and Environmental Medicine “Position Statement: Noise-induced
Hearing Loss” (ACOEM, 27 October 2002,) www.acoem.org (accessed 18 June 2008).
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the majority have a relatively low level of impairment. Of those who have been
awarded a War Disablement Pension for hearing loss, 48 per cent receive a level
of pension of 20 per cent or less for this disability and 69 per cent receive a
level of 30 per cent or less.581 As service cannot be ruled out as a contributing cause
to the hearing loss, a veteran’s full level of hearing loss is accepted with an
adjustment for aging, and a pension awarded. However, scientific evidence
indicates that noise exposure alone does not produce a loss greater than 75 decibels
in high frequencies and 40 decibels in low frequencies, which translates
approximately to a pension of 40 per cent under the current method of pension
calculation for hearing loss claims. Hearing loss in excess of this among those with
noise-induced hearing loss is likely to have been caused by age related losses.582

224

18.9

Some veterans may also have suffered hearing loss from sudden acoustic trauma
in which their ears were damaged by a very loud noise, such as may have
occurred during an explosion. The patterns of hearing loss suffered from acoustic
trauma may be different to those resulting from gradual process noise induced
hearing loss.

18.10

Hearing aids are provided to veterans with an accepted hearing disability.
The War Pensions Advisory Board has set a cost limit for each hearing aid of
$800 excluding GST. This does not include the fitting costs or additional
equipment, such as a remote control, which will also be funded by the war
pension system. However, if the essential hearing needs cannot be met within
the normal cost limits, overscale costs can be considered. Approval must be
obtained from Veterans’ Affairs before the hearing aids are trialed. In order to
be granted funding for hearing aids that are more expensive than $800 plus GST
each, there must be a reason why the veteran needs more advanced hearing aids
such as the level of deafness, safety issues relating to the veteran’s living
circumstances or that the veteran requires the aids in order to work. Veterans
may receive replacement hearing aids if their current aids are more than five
years old and are not meeting their needs. In special circumstances, veterans
may be able to receive replacements for aids that are less than five years old.

18.11

Gradual process noise induced hearing loss is problematic in the war pensions
system. Typically, the longer a veteran waits before applying for hearing
loss, the higher the pension awarded will be because the veteran’s hearing
continues to deteriorate from a number of causes. The War Pensions Act 1954
does not allow for the apportioning of levels of disablement of a condition to
different causes.

18.12

However, some of the medical science on hearing loss clearly indicates that once
persons are removed from the noisy environment, their hearing does not
continue to deteriorate as a result of that noise. The evidence-based Position
Statement of the American College of Occupational and Environmental Medicine
provides that:

581

As at 31 December 2007. Figures obtained from Veterans’ Affairs New Zealand.

582

American College of Occupational and Environmental Medicine “Position Statement: Noise-induced
Hearing Loss” (27 October 2002, ACOEM) www.acoem.org (last accessed 18 June 2008).
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If this view is correct, it means that the extent of hearing damage caused by
service should be able to be assessed at the time that the veteran leaves service
or shortly afterwards.

18.14

The Royal New Zealand Returned and Services’ Association (RNZRSA) has
suggested that some medical and scientific research supports that view that
previous noise induced hearing loss may exacerbate age-related hearing loss. The
RNZRSA considers that there may be some cases where service is a factor in the
continuing deterioration of a veteran’s hearing loss.583 Because of the contention
in this area, noise induced hearing loss may be a subject that should be considered
by a body such as the Expert Panel (referred to in Chapter 20).

18.15

Because of the high occurrence of hearing loss in the elderly, the predominantly
low percentages paid for accepted hearing loss and the significant amount of
decision-making and administrative time and money spent on assessing and
paying hearing loss pensions, it may be appropriate to take a different approach
to compensation for gradual process noise induced hearing loss as opposed to
other disabilities. The United Kingdom amended its legislation in 1993 to take
a different approach to hearing loss compared to other disabilities so that no
pensions are paid for hearing losses of less than 50 decibels, or 20 per cent whole
body impairment.584 Any new approach to noise induced hearing loss in New
Zealand could be restricted to veterans who have served after a certain date, for
example the date of the legislation.

part 2:
International
Context

18.13

part 1:
Current New
Zealand Scheme

Most scientific evidence indicates that previously noise-exposed ears are not more
sensitive to future noise exposure and the hearing loss due to noise does not
progress (in excess of what would be expected from the addition of age-related
threshold shifts) once the exposure to noise is discontinued.

18.16

Osteoarthritis of various joints such as the knees, ankles and hips generally develops
in veterans when they reach old age. Because the physical activities of service,
such as carrying heavy loads, may have contributed to the development of this
disability, osteoarthritis is commonly accepted for a War Disablement Pension.

18.17

Veterans with osteoarthritis may require joint replacement surgery. As it is often
difficult for elderly people to receive joint replacement surgery through the public
hospital system, private joint replacement surgery is commonly funded through
the war pension system. The average cost of private hip replacement surgery for
a single hip funded by Veterans’ Affairs in 2008 is $16,212. The average cost of
single knee replacement surgery for the same period is $18,370.585

583

RNZRSA Health Care (22 June 2008), 4.

584

United Kingdom Ministry of Defence “UK Service Injury and Death Compensation Schemes”
(United Kingdom, 2008).

585

As at 19 June 2008. Figure obtained from Veterans’ Affairs New Zealand.

Towards a new veterans’ entitlements scheme: A discussion paper on a review of the War Pensions Act 1954

part 3:
Analysis and
Reform

Osteoarthritis

225

CHAPTER 18: Hea lth care

Skin cancer
18.18

Because many veterans were deployed to tropical environments, they received
a large amount of sun exposure. Awareness of the dangers of sun exposure and
the need for protection, such as clothing and sun screen, is a relatively recent
development. Protection from the sun was simply not available to most veterans
in the past. Consequently, skin cancer and other sun-related skin conditions are
commonly accepted disabilities.

18.19

The removal of skin cancers will be routinely approved for reimbursement
through the war pensions system unless it involves expensive and complicated
surgery. In this case, a private surgery application will need to be completed.

Smoking-related disabilities
18.20

Up until after Vietnam, the New Zealand Defence Force provided service
personnel with free cigarettes when they were deployed in a war or emergency.
Consequently, disabilities such as lung and throat cancers, coronary heart
disease, cerebrovascular disease, chronic obstructive airways disease and
emphysema, are generally accepted as attributable to service if the veteran’s
smoking contributed to the development of the disability.

18.21

As examples of typical costs of surgery for heart disablements, in 2008, Veterans’
Affairs have funded a veteran’s heart valve replacement surgery costing $13,651,
an angioplasty costing $18,482 and aortic surgery costing $46,881.586

Psychiatric disabilities
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18.22

Post Traumatic Stress Disorder (PTSD) is a common accepted disability among
veterans, particularly of those who served in Vietnam and, to a lesser extent,
World War II. PTSD was introduced as a diagnostic term in 1980. However,
psychiatric disorders resulting from traumatic experiences have, under various
labels, been acknowledged for centuries.587 PTSD is the disorder that is most
clearly associated with a traumatic experience such as that which may be
experienced during military service. However, it is not necessarily the most
common post-traumatic consequence of trauma. A major depressive disorder is
more commonly experienced.588

18.23

The symptoms of PTSD include recurrent and intrusive distressing recollections
or dreams, avoidance of thoughts feelings, places and people associated with the
trauma, detachment or estrangement, sleeping difficulties, irritability and
hypervigilance.589 Veterans with chronic PTSD are also likely to have other
coexisting psychiatric illness such as depressive disorder, substance abuse and
panic and dissociative disorders.590

586

As at 19 June 2008. Figure obtained from Veterans’ Affairs New Zealand.

587

A D Macleod “Psychiatric casualties of World War II” (2000) 113 The New Zealand Medical Journal
248, 248 (“Psychiatric casualties of World War II”).

588

A D Macleod “Post Traumatic Stress Disorder” (April 1996) New Ethicals 77, 77 (“Post Traumatic
Stress Disorder”).

589

Ibid, 78.

590

Ibid, 79.
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18.24

Veterans of different generations have shown a tendency to react differently to
their psychiatric symptoms. World War II veterans have generally tended to
suffer in silence and have sought pensions infrequently.591 This may be because
it has been less acceptable for men to suffer psychiatric disorders in the past.
Younger veterans have shown less hesitancy in seeking pensions for psychiatric
disabilities. However, this in itself may be a problem as some researchers have
noted that repeated interviewing and assessment, particularly if this is
compensation related, is likely to reinforce entitlement symptoms and may
amplify the “artificial epidemic of PTSD”.592

18.25

Research into PTSD has suggested that in older age, with likely declining
health and increasing social isolation, the symptoms may exacerbate. 593
An additional factor that may exacerbate PTSD is the death of a spouse or
partner, which is also more likely later in life.

18.26

Treatment of PTSD can be difficult. Consultant Psychiatrist Dr A D Macleod
advises that:594

18.27
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Multi-faceted and eclectic therapeutic endeavours are required. There is no evidence
to suggest the superiority of one form of treatment over another. As the
symptomatology of PTSD waxes and wanes, the therapy needs to be flexible and
change in pace with the stage or the phase of the condition, and in view of the
biopsychosocial facets of this disorder, treatment is required to be multimodal.

The treatment for PTSD can include the following:595
Establishing a therapeutic relationship;
Education and information regarding the condition;
Aggressive management of coexisting psychiatric conditions;
Relaxation techniques;
Antidepressant and anticonvulsant medications;
Encouraging the retelling of the trauma story;
Assertive training, encouragement of attempts at ending antisocial behaviour
and providing copious support; and
·· Involving the family and social support system.

18.28
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··
··
··
··
··
··
··

In Dr Macleod’s view:596
Entitlement (honours, medals, financial rewards) may at least acknowledge the
victim’s experience, personally and publicly, and this can be of comfort, though
seldom if ever is it actually therapeutic and occasionally it may reward chronicity.

18.29

Not all service related psychiatric conditions suffered by veterans are PTSD. It
is just as common for veterans to have Anxiety or Adjustment Disorders or
Depression, or have some of the symptoms of PTSD without meeting all of the

591

“Psychiatric casualties of World War II” above n 587, 250.

592

J H T Ellard “The epidemic of post traumatic stress disorder: a passing phase?” (1997) Medical Journal
of Australia 84-7.

593

A D Macleod “The reactivation of post-traumatic stress disorder in later life” (1994) Australian and
New Zealand Journal of Psychiatry 28 625, 625.

594

“Post Traumatic Stress Disorder” above n 588, 81.

595

Ibid.

596

Ibid, 82.
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diagnostic criteria. Sometimes veterans are given War Disablement Pensions for
PTSD without meeting the diagnostic criteria and when another diagnosis may
be more appropriate to the veteran’s condition.
18.30

Veterans Affairs Canada has begun to categorise the psychiatric disabilities
suffered by veterans with the term “operational stress injury”. Operational stress
injury is used to describe a broad range of conditions including depression,
anxiety, PTSD and addictions.597

Environmental disabilities
18.31

Veterans have also suffered a range of disabilities that may have resulted from
or been aggravated by exposure during service in a war or emergency to
an environmental hazard. This category of disabilities includes skin disabilities
such as dermatitis or fungal infections, asbestosis and radiation or dioxin
related cancers.

Cost of medical treatment
18.32

Because of the different rates of occurrence of certain types of accepted disabilities
among veterans and the variation in cost of treatment for different disabilities,
the amount spent by the Government in treatment for different types of accepted
disabilities under the war pensions system varies considerably. The following
table shows the amounts spent on treatment for different types of disabilities
under the War Pensions Act 1954 from 1 April 2007 to 31 March 2008.598
Type of Treatment

Cost ($millions)

Hearing

6.40

General Medicine

4.99

Skin

3.13

Orthopaedic

2.67

Cardiovascular

0.96

Psychiatric

0.77

Respiratory

0.39

Visual

0.05

Neurology

0.05

New Zealand veterans overseas
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18.33

New Zealand veterans living overseas are entitled to the same funding for
medical, surgical and pharmaceutical treatment for their accepted disabilities as
veterans living in New Zealand. The usual process for veterans living overseas
is that they obtain reimbursement for the costs of their treatment after having
paid for it themselves.

597

Veterans’ Affairs Canada www.vac-acc.gc.ca (Last accessed 16 June 2008).

598

Provided by Veterans’ Affairs New Zealand.
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18.34

The situation for New Zealand veterans in Australia is somewhat different as
New Zealand has a service provision agreement with the Australian Government.
Under this agreement, the Department of Veterans’ Affairs funds the treatment
and pharmaceuticals to New Zealand veterans who are treated in Australia.
New Zealand Veterans in Australia are given a Repatriation Health Card for
Specific Conditions, known as a White Card.599 Veterans with a White Card are
able to show this card to a treatment provider and have the treatment funded by
the Australian Department of Veterans’ Affairs. The Australian Government
then seeks reimbursement of the cost of treatment for New Zealand veterans
from the New Zealand Government.

18.36

The three veterans’ homes are private providers of residential care to veterans.
The homes currently provide 260 residential care beds. All of the homes offer
health care services such as medical practitioners, occupational therapists,
physiotherapists, opticians and hearing aid services. The veterans in these homes
are predominantly World War II veterans, with some younger veterans who are
seriously unwell. Consequently, in a few years, when the average age of veterans
is much lower than it is now, there may be much less demand for residential care
specifically for veterans. The veterans’ homes have suggested that they may have
a role to play in providing care and services and facilitating medical examinations
for younger veterans.

18.37

The medical benefits that a veteran receives under a system of veterans’
entitlements cannot be looked at in isolation from the benefits that are available
to the general New Zealand population. New Zealand’s health system is unique
in the degree of services that the Government provides at a free or subsidised
rate. It is important to remember that different countries assign different
proportions of their gross national products to publicly funded health care.
This can make it very difficult to compare the health benefits that are available
through veterans’ entitlements systems in other countries.

18.38

New Zealand’s health and disability system is funded to a large extent by the
Government. Most health and disability services in New Zealand are publicly
funded. Government funding of health and disability services means that eligible

599

Department of Veterans Affairs Factsheet: ProvVets – Other Commonwealth & Allied Veterans
(excluding United Kingdom) (HSV63, Canberra, 2004).

600

Patriotic and Canteen Funds Act 1947.
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There are three residential care facilities that specialise in providing residential
care to veterans: Ranfurly Veterans Home and Hospital in Auckland, Rannerdale
Hospital and Home in Christchurch and Montecillo Veterans Home and Hospital
in Dunedin. These homes are owned by private trusts. Up until 2001, these
homes were owned by the Patriotic and Canteen Funds Board, which was
established under legislation to provide for the administration and control of
money raised for patriotic purposes during World War II.600 In 2001, the Board
gave the homes to private trusts and the Government provided funding to assist
with the transfer to private ownership.
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people may receive free inpatient and outpatient public hospital services,
subsidies on prescription items and a range of support services for people with
disabilities in the community.601
18.39

The current health and disability system was implemented through the
New Zealand Public Health and Disability Act 2000, which allowed for
the creation of District Health Boards (DHBs).602

18.40

Publicly funded health and disability services are available to all New Zealand
citizens and permanent residents as well as long-term work permit holders,
Australian residents or citizens living in New Zealand permanently,
United Kingdom passport holders visiting New Zealand and refugees.603

Structure of the health and disability system
18.41

The population receives health and disability support services from DHB
providers and from private and non-governmental providers. The services are
funded by the Government through DHB providers and some private and
non-governmental providers. The Government also funds some health
and disability services through ACC. The population contributes to the cost of
services through fees and co-payments to private and non-governmental
providers, through private health insurance and indirectly through tax payments
and ACC levies and premiums.

District Health Boards
18.42

DHBs are responsible for planning, funding and ensuring the provision of health
and disability services to people in a defined area. Funding is provided by
the Government based on population. There are 21 DHBs in New Zealand.
DHBs provide hospital and some community-based services.604

Service providers
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18.43

Some health and disability service providers are managed by DHBs, including
acute hospitals, some assessment, treatment and rehabilitation services and most
public health services. GPs, PHOs, rest homes and midwives are independent
and are contracted to supply services by the DHBs or the Ministry of Health.605

18.44

The non-government and voluntary sector is also a significant provider of health
and disability services. There are 50 national not-for-profit organisations
providing services, including IHC and the Salvation Army, and many more local
providers.606

601

Ministry of Health www.moh.govt.nz (Last accessed 10 June 2008) (Ministry of Health Website).

602

Ibid.

603

Ibid.

604

Ibid.

605

Ministry of Health New Zealand Health and Disability Sector Overview (Ministry of Health, Wellington,
2003) 9.

606

Ibid, 10.
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Primary Health Organisations
18.45

PHOs are local structures for delivering and co-ordinating primary health care
services. A PHO may include doctors, nurses and other health professionals
(such as Maori health workers, health promotion workers, dieticians,
pharmacists, physiotherapists, psychologists and midwives). PHOs receive
funding from the Government to subsidise a range of health services. The amount
of funding is based on the numbers and characteristics of people enrolled in the
PHO. As of December 2007, there were 81 PHOs covering approximately 3.9
million New Zealanders.607

Prescription charges
18.46

Everyone who is a New Zealand resident and is enrolled in a PHO qualifies for
subsidised prescriptions. If a person enrolled in a PHO gets a prescription from
the general practice where he or she is enrolled, the co-payment for the
prescription for an adult is $3 for most medicines. The co-payment charge is $15
if a person goes to a hospital doctor or a practice where he or she is not
enrolled.608

General practices operate as privately owned businesses and can set their own
level of fees. DHBs cannot cap GP fees unless the practice agrees. General
practice fees are monitored by DHBs and a general practice must comply with
the process DHBs have negotiated for managing fees. If the increase is above a
nationally determined reasonable amount, the DHB can refer it for an
independent review. The national average for a GP visit is $25.609
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General practice fees

18.48

New Zealanders who visit the doctor frequently or who require a number of
medications can get subsidies to help with the costs after they have made a set
number of visits to their doctor or purchased a set amount of medications.610

18.49

The High Use Health Card is available to a person who visits the doctor 12 or
more times in a 12 month period. The Government ceased the subsidies for High
Use Health Card holders who are enrolled in PHOs for GP visits and prescriptions
from 1 July 2007. The High Use Health Card provides a subsidy only when used
for a casual visit to a practice where the cardholder is not enrolled or after hours.
In these cases adults receive a subsidy of $15 per visit and pay $3 per
prescription.611

18.50

The Pharmaceutical Subsidy Card applies to a family unit which has received 20
or more prescriptions since 1 February of any year. In the case of a family with
a Community Services Card and a Pharmaceutical Subsidy Card, there will be

607

Ministry of Health Website above n 601.

608

Ibid.

609

Ibid.

610

Ibid.

611

Ibid.
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no further $3 prescription charges for the rest of the year starting from the date
when the Pharmaceutical Subsidy Card is issued and until the following 31
January. For all other families with a Pharmaceutical Subsidy Card the
prescription charge is reduced to $2 per prescription.612
Elective services
18.51

Elective services are hospital services for patients who do not need immediate
hospital treatment. As New Zealand has a publicly funded health care system,
there is a limit to the amount of elective treatment that taxpayer funding can
support. The Government acknowledges that resources are insufficient to meet
all needs for elective services. All patients assessed by hospital specialists are
prioritised and given a status that reflects both the capacity of a DHB service to
treat patients and that patient’s priority relative to others who are assessed.613

18.52

The Government has established clinical priority assessment criteria to assist
specialists in assigning priority to patients. Different criteria apply to different
types of procedures but these generally include the stage of the disease or
condition, the patient’s age, any other health problems, the level of pain, the
degree of disability, the potential for harm through delay, the patient’s social
circumstances and the patient’s ability to work.614

Disability services
18.53

The Ministry of Health funds a range of services for people with disabilities.
Those eligible are people with a physical, intellectual or sensory impairment or
disability that is likely to continue for a minimum of six months and result in a
reduction of independent function to the extent that ongoing support is required.
Individual DHBs also provide services for disabled people. The types of services
provided by these sources includes:615
··
··
··
··
··
··
··

Optio n s
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Needs assessment;
Disability information and advice;
Provision of equipment;
Household modifications;
Vehicle modifications;
Home-based services and care; and
Respite and carer support.

Continued provision of treatment for accepted disabilities
18.54

It is important to continue the benefit of funding medical treatment to veterans
in respect of their disabilities that have been linked to service. Under new
legislation this could be considered medical rehabilitation. Providing medical
treatment to improve or relieve the effects of a disability that has been caused
by service is one of the Government’s central obligations to veterans who have

612

Ibid. For more information about the Community Services Card see the discussion of the Veteran’s
Pension in Chapter 2.

613

Elective Services, Ministry of Health www.electiveservices.govt.nz (last accessed 10 June 2008).

614

Ibid.

615

Ministry of Health Website above n 601.
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been harmed as a result of service. Because the New Zealand health system funds
health and disability care for New Zealanders to a relatively high level, the role
of the war pensions system is to pick up the costs of veterans’ treatment that the
public system does not cover. The funding of health and disability care through
the war pensions system fulfils the essential role of allowing veterans to access
the treatment that they need quickly and easily. A new veterans’ scheme should
continue to cover the costs of medical treatment for veterans’ disabilities that
are related to service.
Provision of full health care to some veterans
18.55

Because of the value that is placed on the provision of health care, particularly
to the elderly who need an increasing range of health care services as they age,
it is necessary to consider whether New Zealand’s veterans’ entitlements system
should offer wider health care benefits than simply medical treatment for
accepted disabilities. Australia and Canada have both taken measures to provide
broad health care benefits to qualifying veterans. However, it must be noted that
Australia and Canada both have significantly different health care systems to
New Zealand.

18.57

In order to limit the amount that will be paid for medical treatment of persons
with a Gold Card the Australian Government has established Treatment
Principles that set out the specifics of treatment available under the Act, including
eligibility criteria for specific types of treatment, types of treatment available,
payment schedules for treatment, provision of residential care, and provision of
rehabilitation appliances and pharmaceutical benefits. 616 The Treatment
Principles allow the Australian Government to keep a check on health
expenditure under the Gold Card. However, the treatment rates have recently
had to be increased to market rates so that medical practitioners continue to be
willing to treat card holders.
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The Repatriation Health Card – For All Conditions, known as the “Gold Card”,
provides fully funded health care for all of the card holder’s medical conditions,
whether or not they are related to service. The Gold Card is available to veterans
and their family members on the basis of limited eligibility criteria, including
veterans with war service who are over 70 years and severely disabled veterans.
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Australian Gold Card

Canadian Health Identification Card
18.58

In Canada, veterans who are eligible to receive health benefits are provided with
a Veterans Affairs Canada Health Care Identification Card. Some veterans are
entitled to health care benefits and services based on their demonstrated health
need, regardless of whether it relates to their pensioned disabilities, where it is
not covered by either provincial or private health coverage. Veterans qualify for
this benefit on the basis of having a low income or severe degree of disability.

616

Veterans’ Entitlements Act 1986 (Cth), ss 90 and 91; Treatment Principles Instrument 2004 No R 8.
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Who should receive this entitlement?
18.59

If New Zealand was to offer full funding of health care costs to certain veterans,
careful consideration would need to be given to which veterans should receive
this benefit and the costs involved.

18.60

One option is that all veterans with war or emergency service who are over a
certain age, such as 65 or 75 years, receive entitlement to free medical treatment
and pharmaceuticals for all of their health problems. This would reduce the need
for veterans to apply for acceptance of as many conditions as they currently do,
as they would not need to have a condition accepted in order to receive the
medical treatment. As many age-related conditions may be accepted for a War
Disablement Pension in any case, this measure would simply be removing the
need for an enquiry into the attributability of a disability.

18.61

If this option was feasible, it is likely that some form of “treatment principles”
similar to those established in Australia would need to be put in place. These
could limit the amounts that the Government would pay for veterans’ treatment.
However, treatment principles could end up limiting the treatment providers
who will treat veterans, as some private providers may not agree to the funding
levels provided for veterans and may refuse to treat them.

Provision of insurance

234

18.62

Another possibility would be for the Government to offer certain veterans and
their family members health insurance at reduced rates in order to provide
a better standard of health care to them when compared with ordinary
New Zealanders. This is an option that has been introduced in Canada. However,
it needs to be borne in mind that insurance plays a much greater role in the
Canadian health care system than it does in New Zealand’s.

18.63

The Canadian New Veterans Charter contains a provision for Group Health Care
Insurance whereby eligible veterans and their families who would not otherwise
qualify for the Public Service Health Care Plan are able to obtain Group Health
Insurance after the veteran’s release.617 This benefit offers group health insurance
through the Public Service Health Care Plan at affordable costs. This may include
drug benefits, vision care, special medical supplies and treatment by medical
specialists. Those receiving this need to pay a monthly premium and are
reimbursed at 80 per cent of the cost, with a 20 per cent co-payment.

18.64

Such an option would give veterans access to private surgery and specialist
treatment. However, the high average age of veterans means that insurance
premiums for full health care coverage would be at the higher end of the spectrum
if cover was accepted.

617

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21, s 66.
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Questions
How important is the provision of health care to veterans?

Q68

Does the Government have a responsibility to provide health care for veterans
for accepted disabilities?

Q69

Should the provision of fully funded treatment for all medical care regardless
of whether the conditions are accepted as service related be considered?
Why?

Q70

How else could improvements be made to health care for veterans?

Q71

Do you see the three veterans residential homes as having a role in the provision
of health care to veterans in the future? In what way?

Q72

Should a different approach be taken to compensation for hearing loss? If so,
what could this be?
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Q67
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Chapter 19
Entitlements for
veterans’ families
In t roduc tion

Su rvivi n g
Sp ou s es

19.1

The impact of a veteran’s injury, disease or death on his or her family should
not be underestimated. It is accepted that any scheme providing for veterans’
entitlements must also provide assistance to veterans’ families.

19.2

Under the present war pensions scheme, surviving spouses618 are entitled to
limited financial assistance upon the death of a veteran. They have been described
to us by War Pensions Services as a group who is in need of greater assistance.

19.3

Clause 7.4 of the Vietnam Veterans Memorandum of Understanding provides
that the eligibility criteria for a Surviving Spouse Pension will be reviewed as
part of the War Pensions Act review process.

Surviving Spouse Pension
19.4

The essential characteristics of the Surviving Spouse Pension are set out in
paragraphs 2.42 to 2.48 of Chapter 2. A veteran’s surviving spouse may be
entitled to a pension of $134.26 per week where:619
·· The death of the veteran occurred while he or she was on service overseas in
connection with any war or emergency;620
·· The death of the veteran is attributable to his or her service;621
·· The condition that resulted in the veteran’s death was aggravated by his or
her service;622
·· The veteran was in receipt of a permanent War Disablement Pension at a rate
of not less than 70 per cent at the date of his or her death;623 or
·· The veteran was not in receipt of a permanent War Disablement Pension at
a rate of not less than 70 per cent at the date of his or her death but a War
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618

In this chapter, “spouse” refers to a person married to a veteran, a person in a civil union with a veteran,
or a person in a de facto relationship with a veteran as defined in the Interpretation Act 1999.

619

War Pensions Act 1954, s 32.

620

War Pensions Act 1954, s 19(1)(a).

621

War Pensions Act 1954, s 19(1)(b).

622

War Pensions Act 1954, s 19(1)(c).

623

War Pensions Act 1954, s 48.
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Pensions Claims Panel has determined that he or she could have been granted
a permanent War Disablement Pension at a rate of not less than 70 per cent
had he or she not died.624
19.5

The purpose of the Surviving Spouse Pension appears to be two-fold.
The pension is, to some degree, compensation to the veteran’s spouse for the loss
of the veteran through a cause that is related to the veteran’s service or for the
period of living with a veteran significantly disabled because of service. A second
purpose appears rooted in the assumption that the veteran’s spouse is financially
dependent on the veteran and requires ongoing financial support following the
veteran’s death. This purpose is supported by the provisions that disentitle
surviving spouses when they enter another relationship, thereby gaining financial
support from their new partner, and allow reinstatement when the new
relationship ends within five years of the veteran’s death.

19.6

part 1:
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Funeral Grant
A War Funeral Grant of $2,085.70 can be paid in the following circumstances:625
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·· Where a veteran’s death is deemed to be attributable to service; or
·· Where the veteran was in receipt of a War Disablement Pension of 70 per
cent or more or it is deemed that had he or she not died a War Disablement
Pension of 70 per cent or more could have been awarded; and
·· At the time of his or her death, was in receipt of an Invalid’s Benefit,
Veteran’s Pension or New Zealand Superannuation; and
·· After taking into account all of the veteran’s income, there would still have
been qualification for Invalid’s Benefit.
The surviving spouse may be paid the War Funeral Grant if he or she is the most
appropriate person to receive it.

Veteran’s Pension
19.8

A surviving spouse of a veteran may be granted or continued to be paid a
Veteran’s Pension if the surviving spouse is 65 years or over and the veteran
was receiving the Veteran’s Pension or would have qualified for the Veteran’s
Pension if he or she had applied.

19.9

If the veteran was in receipt of the Veteran’s Pension at the date of his or her
death, the veteran’s surviving spouse is entitled to the Veteran’s Pension Lump
Sum Payment on Death.

19.10

The Veteran’s Pension Lump Sum Payment on Death is currently paid at
$4,944.54 before tax.

624

War Pensions Act 1954, s 48.

625

War Pensions Regulations 1956, reg 45.
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Issu es

Purpose of entitlement
19.11

The requirement to cease a Surviving Spouse Pension if the spouse remarries,
and the ability to reinstate it if the new relationship breaks down, is out of step
with modern society. At the time the War Pensions Act 1954 came into force,
the male of a household was generally the principal and often the only
breadwinner. The Royal New Zealand Returned and Services’ Association
(RNZRSA) has articulated the problem as follows:626
One can see the argument in those times that a widow on re-marrying should not
need widow’s pension support. But modern society would regard such assumptions
as archaic at best and patronising at worst. The norm today is two incomes to
sustain the family. In requiring the Surviving Spouse Pension to be relinquished
upon remarriage or a new relationship, therefore, it seems we have applied a
practice which was acceptable in a long-bygone era but which no longer fits
society’s imperatives today.

19.12

Ceasing the pension on remarriage does indeed imply that the purpose of the
pension is to “keep” the widow until she finds another man to support her. This
cannot be justified in a modern society, but the period of payment does need to
be balanced against the need to ensure that people who receive financial
assistance from the State are in need of it.

19.13

A related issue is that spouses will be differently affected depending on their age
and stage of life at the time of the veteran’s death. If a veteran dies in service or
at a young age, the surviving spouse may have significant longer-term family
issues to cope with. There may be a greater loss of income over time when
compared with an elderly person who loses a veteran partner.

19.14

The RNZRSA has stated that younger veteran cohorts, presumably from
deployments more recent than World War II, are suffering from illnesses such
as cancer and heart problems that may call for greater care by, and greater stress
upon, their spouses.627 It advocates for this care to be adequately recognised by
the entitlements for spouses.

Link to 70 per cent disablement
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19.15

The RNZRSA has stated that the figure of 70 per cent disablement dates from
the 1940s and reflected the fact that the intent was to pay a pension where the
veteran had a level of disability with the potential to lead to death as a result of
service. It considers that the 70 per cent figure is arbitrary and has no bearing
on the practical circumstances impacting on veterans receiving a War
Disablement Pension and their spouses in the modern world. According to the
RNZRSA, many veterans on the War Disablement Pension below 70 per cent
need constant care and attention from their spouse, and this may have been the
case for decades.628 It does not appear that a surviving spouse pension was ever
intended solely to be recognition for the veteran’s service or the widow’s support
to the veteran however.

626

RNZRSA Ten Point Veterans’ Welfare Manifesto 2007/08 (RNZRSA, Wellington, 2007) 13.

627

Ibid.

628

Ibid, 12.

L a w C om m issi o n I s s u e s P a p e r

The RNZRSA would like to see a change to the qualifying criteria for a Surviving
Spouse Pension so that it is paid on the death of a veteran who is or could have
been in receipt of a War Disablement Pension of 50 per cent or more.

19.17

The ability to conduct a “posthumous review” of a veteran’s disablement to see
if a Claims Panel considering an application for a surviving spouse could justify
a 70 per cent rate at the point of death and therefore grant a pension to the
widow is also problematic. A medical diagnosis on the basis of American Medical
Association Guides to the Evaluation of Permanent Impairment (AMA Guides) is
difficult if the person is dead. The War Pensions Claims Panel’s assessment is
therefore largely based on guesswork. It is a much more subjective decision than
a true AMA Guides assessment, and there is no way to determine whether there
is consistency in approach between the Claims Panels themselves, or between
the Claims Panels and the National Review Officer and the Appeal Board. This
creates unfairness, and undermines the use of AMA Guides to assess the level of
impairment in the first place. Additionally, if the claim is made a significant
period after the veteran’s death, the veteran’s medical records may have been
destroyed and the veteran’s GP may no longer be practising. Often the medical
opinions on which the Claims Panel’s decision is based are from a GP who never
treated the veteran. These factors mean the Claims Panel’s decisions in these
cases are less solidly grounded in medical evidence than decisions made during
a veteran’s life. We have doubts concerning the appropriateness of posthumous
reviews in future legislation.
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19.16

Another key issue is the lack of relativity between entitlements for spouses
under the War Pensions Act and under the ACC legislation. The most obvious
inequity is the level of the funeral grant, which is currently $2,085.70 under the
War Pensions scheme, and up to $5,101.38 under the ACC scheme.

19.19

Again, depending on how the veteran died, some spouses will be entitled to
compensation via ACC in addition to War Pensions Act entitlements and some
spouses will not. This too creates unfairness.
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19.20

The table below sets out the different entitlements available pursuant to the war
pensions scheme and the ACC scheme.629

Compensation pension/
income support for
spouse, partner

War Pensions Act

ACC629

Surviving Spouse Pension

Weekly Compensation

Tax free entitlement, $130.12 per
week. Not included as income
for income testing for other
entitlements.

Up to 60% of the deceased’s
weekly earnings. The children or
dependents can receive up to an
additional 20% of the deceased’s
weekly earnings.

Surviving spouse is eligible if the
veteran’s death is attributable
to service or the veteran was
or could have been on a War
Disablement Pension
of 70% or more.
Continued for life, unless he/
she enters a new relationship or
remarries, then pension ceases
but can elect to receive either
continued payment for 2 years or
a lump sum gratuity for 2 years’
pension (currently $13,532.48).
Pension may be reinstated if new
relationship or marriage breaks
down within 5 years.
Veteran’s Pension
Taxable income support payment,
$336.65 per week, paid in lieu
of NZ Superannuation. Counted
as income for income testing for
other entitlements.
A surviving spouse aged 65 or
over is eligible if the veteran
would have been eligible for
Veteran’s Pension. Eligibility is
not income tested.
One-off death
benefit lump sum

Funeral assistance

629
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Veteran’s Pension Lump
Sum Payment

To be eligible for weekly
compensation, the deceased
person must have been in paid
employment in New Zealand.
Does not cease if spouse
remarries or enters a
new relationship.

Survivors’ Grants

A one off payment of $4,944.54
which is taxed. The veteran must
have been on a Veteran’s Pension
at the date of death.

A one off payment of $5,469.34
to the spouse. Must meet ACC’s
criteria for “death by injury”
(accident, work-related disease
or infection, suicide or medical
treatment).

War Funeral Grant

Funeral Grant

A one off payment of $2,085.70
paid where veteran’s death is
deemed to be attributable to
service, or veteran was on a 70%
or more War Disablement Pension
and meets an income test.

To cover actual cost of burial,
cremation and related ceremonies
to a maximum of $5,101.38.
Must meet ACC’s criteria for
“death by injury”.

Injury Prevention, Rehabilitation, and Compensation Act 2001.
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Compensation paid for up to
5 years or until the spouse reaches
65 years. If the spouse receives
weekly compensation for at least
12 months before turning 65,
the spouse must choose whether
to continue receiving weekly
compensation or to receive NZ
Superannuation. If the spouse
becomes entitled to weekly
compensation within 12 months
of turning 65 or is already 65, the
spouse is entitled to receive both
weekly compensation and NZ
Superannuation for 12 months
and then must elect to receive
one or the other.

Payments in respect
of children in the
spouse/partner’s care

Parent’s Allowance

Childcare Payments

A tax free payment of $138.17
per week for the first child,
and $22.00 per week for every
additional child. Paid to a person
in receipt of the Surviving Spouse
Pension who has a child (up to 16
years or up to 23 years if the
child is continuing education or
with no age limit if the child is
dependent on the parent because
of a physical or mental disability)
of the deceased veteran
dependent on him or her.

A payment of $116.30 per
week for one child or $69.78 per
week per child for two children
or $162.82 per week in total for
three or more children. It is
available until the child turns
14 (or longer if the child has a
disability) or for up to 5 years,
whichever occurs first. This can be
extended if the child has a disability.
Paid to the spouse if they are the
caregiver of the child/children.

The table below compares the entitlements for dependants upon the death of a
veteran pursuant to the War Pensions Act and the most recently enacted
legislation in Australia, Canada and the United Kingdom. 630631632
Australia
(MRCA)630

Canada
(New Charter)631

Widow(er)
pension

Surviving Spouse
Pension
$130.12/ week,
tax free. Eligibility:
veteran’s death
attributable or
veteran was or
could have been
on 70% or more
War Disablement
Pension. Ceases
with new
relationship.

No
Compensation
A$291.20/week,
tax free to wholly
dependent partners
of deceased
members. Can
elect to receive it as
an age based lump
sum. Eligibility:
service death,
veteran on Special
Rate Disability
Pension or 80+
impairment points.
Unaffected by new
relationship.

One-off
lump sum
compensation

Veteran’s Pension
Lump Sum Payment
$4,944.54, taxable.
Eligibility: Veteran
must have been on
Veteran’s Pension
when he/she died.

Additional AgeBased Lump sum
Max of
A$114,915.33
tax free. Eligibility:
veteran’s death is
service caused.

United kingdom
(AFCS)632
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New Zealand

No
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War Pensions Act

Bereavement Grant
£20,000 tax free.
Eligibility: veteran
died in service or
within 5 years of
service, or late
onset illness, or
Lump Sum Disability high rate of Injury
Award
Benefit for disability
Eligibility: death
that caused of
more than 30 days
death.
after injury for
which Disability
Award was granted.
Death Benefit
CA$260,844 tax
free. Eligibility:
veteran killed in
service or 30 days
after injury.

Survivor receives
up to 50% of
maximum.

630

Military Rehabilitation and Compensation Act (Cth) 2004.

631

Canadian Forces Members and Veterans Re-establishment and Compensation Act RS 2005 c 21.

632

Armed Forces and Reserve Forces (Compensation Scheme) Order 2005 (UK).
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New Zealand

Australia
(MRCA)630

Canada
(New Charter)631

Funeral
assistance

War Funeral Grant
$2,085.70 tax
free. Eligibility:
death attributable,
or 70% or more
War Disablement
Pension and meets
income test.

Cost of funeral
– max of
A$9,297.00.
Eligibility: service
death, veteran on
Special Rate or
80+ impairment
points.

Cost of funeral –
max of C$4,995
plus grave/
cremation costs.
Eligibility: low
income or death
from disability for
which Disability
Award granted.

No

Continued
disability
pension

No

Lump Sum –
12 times weekly
impairment/
incapacity
payments or
special rate
pension.

No

No

Income support

Veteran’s Pension

No

Earnings Loss
Benefit (ELB)
75% of veteran’s
salary until veteran
would have been
65, may be divided
between survivor
& eligible children.
Eligibility: death
from service
related condition.

Survivor’s
Guaranteed
Income Payment

$336.65/ week,
taxable paid
in lieu of NZ
Superannuation,
counted as income
for income testing.
Eligibility: Over
65 and veteran
would qualify
for Veteran’s
Pension if alive,
no income test.

Supplementary
Retirement Benefit
Tax free, based on
amount of ELB,
paid when veteran
would have been
65. Eligibility: as
for ELB.
Canadian Forces
Income Support
Tax free, income
tested benefit,
when Eligibility: as
for ELB, paid when
ELB terminates;
if death not
service related
but occurred
while veteran
was in receipt of
the benefit, paid
to survivor when
survivor looking for
work. Also payable
to an orphan.

Other
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United kingdom
(AFCS)632
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Case management
assistance to stay
in own home for
up to 6 months.

Financial advice
of A$1,378.98.
Gold Card if on
War Widow(er)’s
Pension.

Financial advice
– up to C$500
if awarded lump
sum of over
C$12,500.
Vocational
assistance.
Job placement
service.
Health insurance.

Taxable payment
of amount found
by multiplying
veteran’s salary
at end of service
by factor based
on veteran’s age
at death. 60% of
this figure is paid
to the survivor
annually.
Eligibility: veteran
died while in
service or within
5 years of service
unless late onset
illness or granted
high rate of
Injury Benefit for
disability that was
cause of death.

No

Other
dependants
payments

War Bursaries
$199.46 to
$946.79 /year
(depending on
type of study
and whether or
not child is an
orphan) to child of
a veteran who is
either in receipt of
a War Disablement
Pension of 70%
or more, or who
has died and a
Surviving Spouse
Pension or
Children’s Pension
has been granted.
Paid while in
secondary or
tertiary education
(up to age 23).

No

If wholly or
mainly dependent
on member
immediately
before death, an
additional $75.84/
week.
Education &
Training Scheme
Dependant
children of
severely injured
or deceased
members if death
service caused,
on Special Rate
when died, or
has permanent
impairment of
80+ points:
Primary Education
Rate: A$214.10/
year.
Secondary/Tertiary
Rates: from A$22
/week (under 16,
living at home) to
max A$177.70/
week (16-25s,
forced to live
away from home
for educational
purposes).
Total to all “other
dependants” is
A$218,339.14,
with individual
limit of
A$68,949.20.
Dependent
on financial
loss, degree of
dependency and
length of time
the dependent
would have relied
on the deceased’s
support.

United kingdom
(AFCS)632

Death Benefit/
Lump Sum
Disability Award

Guaranteed
Income Payment

Eligibility: for
dependent
children of
veteran, as for
survivor. 50%
to the surviving
partner and the
remainder divided
between the
children.

Education
programme for
children who have
a parent who
dies as a result of
military service; or
was pensioned at
48% or higher at
the time of death.

Children of a
veteran whose
death is due to
service receive
a proportion of
the Survivor’s
Guaranteed
Income Payment,
with each child
able to receive a
max of 15% when
there is a survivor
and 25% each
when no survivor.
No

part 1:
Current New
Zealand Scheme

Children’s
education
benefits

Lump sum –
AU$68,949.20
tax-free for each
wholly or partly
dependent child
under 16 or from
16-24 if in full
time education
immediately
before death.

Canada
(New Charter)631

Under the
program, full-time
students can
qualify for grants of
CA$6,700 a year.
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Dependent
Children’s Pension
children benefits
$8.41/week tax
free to child of
veteran whose
death was due
to service or was
or could have
been on War
Disablement
Pension of 70%+.
Child is up to
16 or 16-23
if continuing
education.
$112.45 /week
if an orphan
(Orphan’s Pension).

Australia
(MRCA)630

To qualify for the
program, students
must be under
the age of 30
and attend a
post-secondary
school in Canada.

No
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New Zealand

No
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Reform

19.22

The focus of this section is on the shape of a new package of entitlements for
families of future veterans. That package should include ACC entitlements where
applicable. Whether changes should also be made to the current family
entitlements requires careful consideration, but it is not intended that any person
currently receiving entitlements under the War Pensions Act would lose them.

Spouses
Eligibility
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19.23

The question of who should be eligible for family entitlements upon the death
of a veteran is far from simple. In a small country, hard choices have to be made
between having a scheme that gives generously to a small group of people or
fewer entitlements to more people. Obviously, the spouses of veterans who are
killed during the veteran’s eligible service should be covered. Another option is
to also include the spouses of veterans who die later from a service injury or
disease. This can create anomalies however where elderly veterans die from a
condition that is common in old age, for example heart disease, but which could
possibly be linked to service. Time restrictions on the date of death, such as apply
in Canada or the United Kingdom, would prevent these anomalies, but there
would need to be an exception for latent diseases.

19.24

The question of whether anyone else should be covered becomes more difficult.
The current pension has been extended to cover spouses of veterans with 70 per
cent disablement through service, irrespective of whether the veteran died as a
result of eligible service or a service-related disablement. It seems that the
purpose of this extension was to provide for the spouses of veterans who were
the most seriously disabled, perhaps on the basis that their injuries were likely
to be a factor in their death. Eligibility was likely extended in this way to show
generosity. It is not clear how the 70 per cent figure was derived however, and
it may have been influenced by fiscal considerations.

19.25

The current system of adding cumulative disablements together means that a
person who has a 70 per cent disablement as a result of a combined total of a
number of smaller disablements is unlikely to need the same level of care as a
person with one major disablement of 70 per cent or higher. If eligibility is to be
based on a particular percentage of impairment, it should follow a whole person
impairment assessment. If the bar is set at the highest threshold, that is 80 per
cent whole person impairment or above, this would ensure that spouses of only
the most impaired veterans were eligible. It would also discourage veterans from
trying to get to the requisite percentage level because only the most impaired
could ever qualify. We note that 80 impairment points is one of the eligibility
thresholds in Australia.

19.26

Alternatively, the threshold could be set at a lower level, for example 50 per cent
as advocated for by the RNZRSA, on the basis that spouses of veterans at this
level of impairment need to provide a lot of care to the veteran, but this would
have implications for the level of entitlements available. Further, if services to
impaired veterans were enhanced, there would be less need to “repay” a spouse
for his or her care of the veteran.
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19.27

The purpose of the surviving spouse entitlements would therefore be to
compensate the family for the loss of their loved one and to provide financial
assistance in recognition of the loss of the veteran’s income.

19.28

Another option would be to extend coverage to spouses of veterans who were
receiving an income support payment as a result of being certified as unable
work because of their service related disabilities at the time of their death, rather
than setting the bar at a particular level of impairment. This may lower the
threshold below 80 per cent. It would also preclude surviving spouses of veterans
over the age of 65 from receiving support unless the veteran died from a latent
disease caused by service.

19.29

A further option could be for a lower threshold, for example eligible service only,
for the payment of a funeral grant in recognition of a veteran’s service to the
nation. If there was support for this, like all options, the feasibility would need
to be costed by the Treasury.

Types of entitlement

19.31

On the death of a veteran, the lump sum payment could be topped up, depending
on the breadth of the eligibility criteria. The five year income support payment
could be increased by an additional percentage of the veteran’s taxable income
for five years. The five year cut off would apply irrespective of whether the
spouse entered into a new relationship or not. This would prevent the current
problems with the lifetime payments unless the spouse enters into a new
relationship.
It would also be of a sufficient duration to give the veteran’s family time to
adjust. The combination of a lump sum payment, funeral grant, periodic
payments for five years and childcare payments would provide surviving spouses
with greater financial security than they current receive. It would be a
comprehensive package.

part 2:
International
Context

In terms of what the spouse should actually receive, one option is to build spousal
entitlements around what they would receive if the veteran’s death was covered
by ACC. This would involve a funeral grant at the ACC level, a survivor lump
sum payment to partially compensate for the loss of a loved one of around $5,500,
weekly compensation of up to 80 per cent of the veteran’s average weekly income
for five years (or until dependant children reach 18 years or 21 years if in
full time study) to alleviate financial pressure from loss of income, and
childcare payments.

part 3:
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19.30

part 1:
Current New
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ACC plus additional entitlements

Enhanced ACC equivalent
19.32

To reduce inequalities between persons who qualify for ACC compensation and
those who do not, persons who did not qualify could receive the same entitlements
as above, but through Veterans’ Affairs. This would ensure there was fair
compensation for all spouses eligible for entitlements under a veterans’
entitlements regime.
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Periodic payments
19.33

A further alternative would be to preclude any ACC entitlement and continue
the practice of periodic payments through Veteran’s Affairs. A generous time
limit could be set, which did not relate to the spouse’s relationship status.
The advantage of a periodic payment is that there would be a higher guaranteed
income for a period of time.

Other services
19.34

Currently, the legislation does not entitle spouses to additional services and
support from Veterans’ Affairs, however Veterans’ Affairs Case Management
policy is not to turn them away if they seek assistance. It is likely that spouses
living with veterans who have serious conditions or psychiatric disorders are
themselves suffering from stress and a heavy burden around household duties
and childrearing. It may be appropriate for case management services to
a veteran’s family to be extended if that was considered to be an area of need.
In particular, counselling and other support services could be offered to families
of veterans with impairments arising from their service.

Children
Dependent children of a deceased veteran
19.35

It appears that the entitlements for children of veterans under the War Pensions
Act, as with ACC and overseas veterans’ schemes, are for the purpose
of acknowledging the loss of a parent and financially assisting towards
their wellbeing to counter some of the financial disadvantage that may
have resulted.

19.36

Under the ACC system, children under 18 years receive a one-off payment after
the death of a parent of $2,734. The weekly compensation paid to the surviving
spouse is intended to be divided between the spouse and any children. Childcare
payments are also made to the spouse. For the children of veterans, a larger lump
sum may be appropriate. Income support would be provided through the spousal
entitlements. A lump sum could be invested for a child’s future education.

19.37

Alternatively, a periodic compensation payment could be made until the child
turned 18 years. This would essentially add to the surviving family’s regular
income, but this is not likely to be necessary if the spouse is receiving income
support based on the veteran’s wages for an appropriate period of time.

Children with medical conditions
19.38
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The children of Vietnam or Operation Grapple veterans may currently also be
case managed. These children can receive funding for counselling, genetic
counselling and for the out of pocket expenses for medical treatment for one of
the following five conditions: spina bifida, cleft lip,cleft palate, acute myeloid
leukaemia, and adrenal gland cancer.
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Other dependents
19.39

It is not clear that provision for persons other than spouses and children
(including whängai) should be included in new legislation. Prior to the
development of the welfare state, it may have been necessary for a person in the
armed forces to help subsidise the incomes of elderly parents or orphaned family
members, but that is not the case today.

What do you think is the purpose of surviving spouse entitlements?

Q74

Who should be eligible for surviving spouse entitlements?

Q75

What should an eligible surviving spouse be entitled to?

Q76

Should there be separate provision for young children of deceased veterans,
or should this be included in a surviving spouse’s entitlements?

Q77

Is there a real need to provide for other dependents? Why?

Q78

How might assistance be best provided in a practical way for any claim being
made after a veteran has died?
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Q73

part 1:
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Questions
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Chapter 20
Administration and
assessment of claims
I n tro du c t ion

res ponsible
Dec isio n Maker

20.1

The arrangements for the administration of the War Pensions Act 1954 and the
assessment of claims under the Act are outlined in Chapter 3. Two fundamental
issues in relation to a new system of veterans’ entitlements are who or what is
responsible for the overall decision-making under the legislation, and what is
the process by which claims for entitlements will be considered.

20.2

In this chapter, we discuss reform of the responsible decision-maker, initial
claims decisions, review, and appeal. The need for an advisory body and an
expert medical body is also discussed.

Secretary for War Pensions
20.3

As discussed in Chapter 3, the overall decision-maker in the War Pensions Act
is the Secretary for War Pensions. Currently, the Secretary has very wide
discretionary decision-making powers, which are problematic. Vesting significant
decision-making power and discretion in an individual reflects a more
paternalistic role of government that is no longer considered appropriate.

20.4

The lack of ability to delegate some functions under the present Act, and the
non-delegation of some functions that can be delegated, has contributed to delays
in the consideration of some claims and requests in the war pensions system.

Reform options
Option 1 – Chief Executive of the Department
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20.5

One option for the future is to vest the overall decision-making and administration
power in the Chief Executive of the Department responsible for the administration
of the Act. This would mean vesting overall decision-making and administration
power in the Chief of Defence Force.

20.6

This is the approach taken in comparable New Zealand systems, such as the
Social Security Act 1964, where the Chief Executive of the Ministry of Social
Development has this authority. It is also akin to ACC, where authority is vested
in the Accident Compensation Corporation.
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20.8

Giving overall decision-making authority to the Chief of Defence Force is still
vesting this power in an individual, which is something that has been a concern
under the present arrangements. However, if the exercise of decision-making
authority is more defined under new legislation, and the powers of discretion
are reduced, this objection is likely to be overcome.

20.9

Having the same person who is responsible for Veterans’ Affairs as the central
decision-maker under the legislation could raise arguments that this person
would have a lack of independence that would impact upon the ability to perform
the role. However, if the decision-making is handled correctly and in accordance
with the legislation (which is likely to provide more direction), and every
decision is subject to a right of appeal, this is unlikely to be a problem. Vesting
the authority in the Chief of Defence Force does provide a measure of
independence from the day-to-day operations of Veterans’ Affairs in any case.
The fact that the Chief of Defence Force is somewhat removed may mean that
he is perceived as being an independent and impartial decision-maker from
whom authority can be delegated.

part 1:
Current New
Zealand Scheme

Giving the overall decision-making authority to the Chief of Defence Force
means that delegation to Veterans’ Affairs New Zealand (Veterans’ Affairs) of
all of the decision-making powers would be straightforward. Full delegation to
the relevant department is a feature of the Australian, Canadian and United
Kingdom systems, as well as decision-making under the Social Security Act and
ACC. This appears to be the most efficient way to have decisions made on a day
to day basis.

part 2:
International
Context

20.7

20.10

The Royal New Zealand Returned and Services’ Association (RNZRSA) has
proposed the continuation of the role of the Secretary for War Pensions as the
responsible decision-maker under any new legislation. Its view is that the role
of the Chief of Defence Force differs from that of most other public service chief
executives, such that the Chief of Defence Force should not be the responsible
decision-maker for war pensions claims.

20.11

It also has concerns that the needs of veterans and those of currently serving
personnel differ, and that there may be a conflict of interest between the day-today financial needs of the serving military and ongoing claims by those who may
have been discharged many years earlier. To avoid possible conflict, a new Act
could provide for direct responsibility to be given to a named official charged
with the administration of the legislation.

20.12

Conflict could also be dealt with by separating the funding of the scheme from
funding for the rest of the NZDF.
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20.13

Rather than an individual, the overall decision-making and administrative power
could be given to a body. This approach could reflect that used in Australia,
where both the Repatriation Commission and the Military Rehabilitation and
Compensation Commission have overall authority. These Commissions are
separate entities from the Department of Veterans’ Affairs.

20.14

The advantage of having this authority vested in a body of three or more people
is that it may be seen as being more democratic and equitable than an individual.
Different fields of expertise and backgrounds, including the service background,
could be represented on this body. The independence of the body from the
department is likely to be seen as an advantage.

20.15

However, independence may be more perceived than real. In Australia, the
Chairperson of both Commissions is the Secretary of Veterans’ Affairs, the Chief
Executive of the Department. There is possibly little difference in reality between
having an independent body responsible for the legislation and having the head
of the department responsible for the legislation. It is likely that a close
relationship with the department would be required even if the decision-making
body was independent, as day-to-day decisions on the legislation would be
handled by the department. Having an independent body responsible for
decision-making may simply add an additional layer of bureaucracy and
complication to the system.

War Pension Claims Panels
20.16

The decision-making process in the War Pensions Act is cumbersome.
The current process leading to the award of a pension is administratively timeconsuming and expensive. At present, there are considerable delays in
the resolution of claims for War Disablement Pensions from the time of
application until the time a decision is notified. Periods of up to a year are far
from uncommon. This issue is a major concern for veterans, many of whom
are elderly or unwell and may face the prospect of dying before their claims
are resolved.

20.17

One of the main causes of these delays is the decision-making process and
structures established by the War Pensions Act. The decisions regarding whether
a disability is related to service and, if so, the level of pension that should be
granted in respect of a particular disability, are made by War Pensions Claims
Panels. A Panel must be made up of two people – a Veterans’ Affairs staff
member and a RNZRSA nominee. The Panels are assigned to districts and meet
throughout New Zealand to determine claims, although which claims are
considered in which district is completely arbitrary. The number of claims that
a Panel can consider in a day differs from Panel to Panel and depends on the
complexity of the issues being dealt with. The process requires that on most
occasions the panellists will look at a veteran’s file on more than one occasion
before a decision can be made. The decision to award a pension and the level of
pension requires the unanimous decision of both panellists.
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This process not only takes a significant amount of time, but it is very expensive
to operate. There are large travel, accommodation and courier costs as a result of
the Veterans’ Affairs panellists travelling around the country to meet with
RNZRSA representatives and files being sent to a number of locations. Medical
specialists are able to charge what they like for the cost of a medical assessment.

20.20

When the time delays and costs that result from the statutory decision-making
process under this legislation are considered against the relatively low evidential
threshold that is required for a veteran to be successful in being awarded a War
Disablement Pension, the value of the process becomes a source of great concern.
The Panels may have worked when there were fewer claims each year, but the
number of claims and the increased complexity of claims means that they do not
work well now.

20.21

In comparison with decision-making regarding entitlements that are available
under other legislation such as the Injury Prevention, Rehabilitation and
Compensation Act 2001 and the Social Security Act 1964, the time taken for
decisions to be made regarding war pension entitlements is much longer. A key
difference between those systems and the war pension system is that members
of the Corporation/Department are able to make decisions regarding entitlements
through delegated decision-making authority. Because the decision-making is
much more straightforward and clear in most cases, staff members are able to
follow set processes and apply guidelines or rules that are applied across the
board to make decisions quickly and easily. Because the War Pensions Act
provides so little guidance, and is very restricted in who can make decisions
regarding claims, this is not a possibility in the war pensions system.

part 1:
Current New
Zealand Scheme

20.19

part 2:
International
Context

As the Act does not set out the method of assessing levels of pension or guidelines
for this, the process has evolved into one where the assessment of an appropriate
medical specialist assessment is needed for every disability that is claimed.
This factor adds significantly to the time taken for a claim to be resolved,
especially with the current trend involving many veterans applying for a large
number of disabilities at once. There is usually a delay of six weeks to three
months or longer for specialists to be able to see veterans to make an assessment
of their disability. Assessing veterans may not be a priority for specialists because
these appointments are not about treating and resolving their medical issues.
On top of the delay from the time that the Claims Panel requests a medical
specialist’s assessment until the time that the veteran can be seen by the specialist,
there may be a delay in the specialist sending in a report detailing the results of
the assessment.

part 3:
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20.18

Reform options
Option 1 – Retain War Pensions Claims Panels
20.22

Going forward, one option is to retain the system of Claims Panels but reduce
the overall numbers of Panels and increase the staffing of them, as proposed by
the RNZRSA. The RNZRSA considers that panels are an iconic feature of New
Zealand’s war pension system, and that they have worked in the past and should
work again. The RNZRSA accepts that the selection and training of RNZRSA
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panellists needs attention.633 However, it considers that the main problem with
the Claims Panels is the lack of Veterans’ Affairs panellists to meet with the
RNZRSA panellists.634

252

20.23

Veterans’ Affairs advises that currently the central issue with the availability of
Veterans’ Affairs panellists to sit on Claims Panels is the cost of operating
additional panellists. Because the operation of the Claims Panel process requires
that the two panellists get together to make a joint decision on each claim, there
are significant accommodation, travel and courier costs every time a Panel sits
in one of the 21 districts.

20.24

The RNZRSA has come to the view that if Panels are to work, there needs to be
structural change, which may include greater flexibility, centralisation, and
improved proficiency and training of RNZRSA panellists.635 The RNZRSA
has suggested that the number of claims Panels could be reduced to eight, or
perhaps four, with two Veterans’ Affairs panellists and two RNZRSA panellists
servicing each one to ensure that they get through all of the claims in a more
timely manner.

20.25

The key value in having Panels is said to be that it ensures there is input from
a person with a service background in the decision-making. The reason behind
this is the idea that only a person who has served in a situation of war or
something similar can understand the conditions that a service person has faced
and the likely impacts of service.

20.26

Currently, all of the Veterans’ Affairs panellists have a service background and
were deployed on emergency service. These panellists bring first-hand experience
and knowledge of the modern service context to the decision-making.

20.27

While it may be important to incorporate the veteran’s perspective into the
decision-making in the veterans’ entitlement system, retaining Claims Panels
may not be the best way of achieving this. Panels will continue to require two
people to meet to consider claims. A reduction in the number of Panels and a
centralised Panel system would certainly be more efficient than the current
system. However, compared with other options for decision-making, Claims
Panels are likely to be less efficient and more costly.

20.28

If greater use was made of presumptive lists, or a Statement of Principles (SoPs)
system was introduced, there may be less need for a claim to be considered by a
Panel because in many, but not all, situations a claimant would either have the
relevant condition or factors (and therefore be eligible for entitlements) or not.
The “service perspective” would need to be taken into account in the development
of any such decision-making tools.

633

RNZRSA Re-write of the War Pensions Act 1954 – RNZRSA Proposals, Paper 2: Detail (25 January 2008) 15.

634

Ibid, 16.

635

RNZRSA Notes: War Pensions Act (18 June 2008) 7 (Notes).
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20.30

This approach has the advantage of being efficient in terms of time and expense.
It is also likely to be more conducive to consistency in decision-making if there
are appropriate administrative processes and procedures around decisionmaking. The department would be able to choose people whose skills best suit
the position. There could be a requirement to appoint people who have an
understanding of or background in service, who would bring the service
perspective to the decision-making.

20.31

Decision-making that is guided by a greater level of direction than is provided
by the current legislation could be conducted by selected staff members with
appropriate training.

20.32

Appointed medical assessors trained in the American Medical Association Guides
to the Evaluation of Permanent Impairment (AMA Guides), or a similar system,
could then assess and determine the percentage of impairment suffered by a
veteran. This would place a part of the decision-making in the hands of those
who are best trained to make the decision and remove the double-handling that
occurs in the current system whereby claims panels reconsider the AMA Guides
percentages provided by specialists.

part 2:
International
Context

Another option is to emulate the approaches taken in Australia, Canada and the
United Kingdom, where the original decision on a claim is made by an employee
of the department responsible for the administration of the scheme through
delegated authority from the overall decision-maker. This approach is consistent
with other decision-making in entitlements systems such as ACC and the Social
Security Act.

National Review Officer
20.33

The National Review Officer is a statutory position that fulfils the useful role of
providing an intermediate level of review between the original claim decision
and the appeal decision. We have found a general approval and satisfaction from
veterans’ organisations and the Government in how this function is currently
being carried out. The provision of a facility for the review of the War Pension
Claims Panels decision before an appeal is commenced is viewed as a positive
feature of the current system. This review facility means that fewer claims are
appealed to the War Pensions Appeal Board than would be otherwise because
veterans generally either have their claims accepted or feel that satisfactory
consideration has been given to their claims.

part 3:
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20.29

part 1:
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Option 2 – Decision-making by delegates of the Department or Chief Executive

Reform options
Option 1 – Statutory role
20.34

It appears that the ability of claimants to review the original decision-maker’s
decision should be retained. However, an issue for consideration is whether a
position like the National Review Officer should be retained in legislation. It is
an unusual feature of New Zealand’s war pensions system, when compared with
other countries’ systems, that this review function is performed by an
appointment that is prescribed by legislation.
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Option 2 – Non-statutory role

Consideration
of Previously
Declined Claims

20.35

The approach taken in the United Kingdom and Canada is to vest a power of
review of the original decision in the responsible decision-maker. This is then
delegated to the department. This gives the department the flexibility to carry
out this function with the amount of resources that are necessary at any one
time. For instance, if there are a large number of requests for review of decisions,
more than one person can be assigned this role.

20.36

Under the War Pensions Act, the Secretary for War Pensions or National Review
Officer may consider applications for reconsideration of previously declined
claims. A veteran whose claim has been declined by a Claims Panel or the War
Pensions Appeal Board may have the claim reconsidered as a “fresh claim” if he
or she satisfies the Secretary or National Review Officer that “by reason of
additional evidence becoming available or for any other reason in the interests
of justice” the claim should be reconsidered. 636 In practice, requests for
reconsideration, or “reopening”, as they are known, are almost always
determined by the National Review Officer.

20.37

However, what constitutes sufficient new evidence or the interests of justice is
difficult to pinpoint. The basis on which reopenings can be allowed is not
sufficiently defined, and consequently there is a broad category of claims that
may be granted reopening. Decision-makers find it difficult to differentiate
between veterans who have a legitimate case for the reopening of a previously
declined claim, and those who are simply making a claim again without any
change having occurred that would impact upon the claim being accepted, or any
new evidence arising. It is consequently very difficult and time-consuming to
determine claims for reopenings, and the threshold has been prone to different
interpretations at different periods in history.

The way forward
20.38

Although New Zealand appears to be unique among veterans’ entitlements
systems in allowing reconsideration of previously declined claims, there is some
argument for retaining this facility in the new legislation. Reopening allows a
claim to be re-examined if something has changed since it was declined that
means there is now a stronger basis for the claim. Where policy regarding
whether a certain type of disability is considered to be related to service is altered
or the status of a certain deployment under the legislation is amended, there may
be claims that have been declined in the past that now warrant a favourable
decision, or at least reconsideration. Reopening means that these claimants will
not be disadvantaged by having made a previous claim.

20.39

If the reconsideration of previously declined claims is going to have a place in
new legislation, consideration should be given to which situations warrant
reopening and how these should be defined in legislation so that decision-making
in this area is clear and consistent. Some of the circumstances where reopening
may be appropriate are:
·· A change in the service status of the deployment in which the claimant served;

636
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War Pensions Act 1954, ss 14(6), 15E and 16(4).
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·· A policy change regarding the relationship of a type of disability to service,
such as the introduction of a presumptive list;
·· The acceptance of a new claim for a pension that links the previously declined
disability to the claimant’s service;
·· The discovery of medical evidence, such as that contained on the claimant’s
service medical records, which was not previously considered; and
·· Developments in medical science endorsed by the Expert Panel discussed below.
20.40

Issues
20.41

Tribunals are said to exist to provide simpler, speedier, cheaper and more
accessible justice than do the ordinary courts.637 Independence is another key
goal. Key difficulties with appeals to the War Pensions Appeal Board include the
fact that appeal decisions are subject to very lengthy delays, the Board is not
administered by an independent department, and there appear to be resourcing
issues. Board members also expressed concerns in relation to the information
available to them on the claims they are considering. The features of the Appeal
Board are discussed in Chapter 3.

part 1:
Current New
Zealand Scheme

App e al

Consideration should also be given to which person or persons should be
responsible for this decision. The decision-maker who is responsible for the first
level of review of claims decisions may not be the most appropriate person to be
considering these claims.

Minimising delays must be a key goal for the Appeal Board going forward.
In part, this is an administrative and resourcing issue.

20.43

The Law Commission is currently engaged in a joint project with the Ministry
of Justice on the overall reform of tribunals in New Zealand. The War Pensions
Appeal Board has been selected as a tribunal for inclusion in that project.
Draft legislation to be developed pursuant to that review will set out the structure,
powers, procedures and membership of a range of tribunals, with a view to
achieving greater uniformity among them.

20.44

It is not envisaged that significant changes would be made to the War Pensions
Appeal Board in terms of the composition of its membership. The administration
of the Board will likely shift from Veterans’ Affairs to an independent Ministry,
for example the Ministry of Justice. The Law Commission understands the value
in having Board members with a military background, as well as medical and
legal expertise.

20.45

Concerns have also been expressed regarding the relatively narrow jurisdiction
of the Appeal Board. Where decisions affect an individual’s rights, interests or
legitimate expectations, there generally ought to be an opportunity for challenge
by way of appeal. This is not the case under the War Pensions Act. The Appeal
Board’s jurisdiction is limited only to decisions regarding the amount of pension
awarded, the relationship between a disability and service, and the award of an

637

William Wade and Christopher Forsyth Administrative Law ((9th ed, Oxford University Press, Oxford,
2004) 906.

Towards a new veterans’ entitlements scheme: A discussion paper on a review of the War Pensions Act 1954

part 3:
Analysis and
Reform

20.42

part 2:
International
Context

The way forward

255

CHAPTER 20: Administration and assessment of claims

additional pension. A large number of decisions under the Act where
the Secretary exercises a discretion cannot be looked at by the Appeal Board.
This means that veterans who are denied entitlements by an exercise of the
Secretary’s discretion do not have an avenue to ensure that the correct decision
was made.

A dvi sory
Bo dy

20.46

We consider that this should be remedied by extending the jurisdiction of the
Appeal Board to cover all decisions affecting an individual.

20.47

Further, there is currently no right of appeal from a decision of the Appeal
Board. A person dissatisfied with a decision may only bring an action for judicial
review, which is more restrictive in nature. A further right of appeal to a Court
needs to be considered. This would serve to correct errors and supervise and
improve the decision-making of the Appeal Board. It would delay a final outcome
if an appeal was brought however, and may add to costs.

War Pensions Advisory Board
20.48

The provisions relating to the War Pensions Advisory Board were inserted into
the War Pensions Act on 1 April 1989.638 This body is made up of the Secretary
for War Pensions, who is the presiding member of the Board, the National
President of the RNZRSA, and a medical member appointed by the Minister
responsible for War Pensions.639 The Board is to meet at any time or place as the
Presiding Member appoints. A quorum of the Board is 2 members.640

20.49

The functions of the War Pensions Advisory Board are to:641
(a) On its own initiative or at the request of the Minister to advise the Minister on
policies to be applied in respect of war pensions and allowances;
(b) To approve guidelines for the determination and assessment of war pensions to
be used by medical examiners and claims panels;
(c) Generally to consider and advise on any other matter which assists the administration
of war pensions or that the Minister refers to it;
(d) To administer the War Pensions Medical Research Trust Fund established under
section 18I of this Act;
(e) To consider applications for payments from the War Pensions Medical Research
Trust Fund, and to determine the persons to whom grants, awards, or fellowships
are to be made under section 18L of this Act:
(f) Such other powers and functions as may be conferred or imposed on it by this Act
or any other enactment;
(g) To make rules for the conduct of its own business.
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20.50

The War Pensions Medical Research Trust Fund, as described in Chapter 18,
is established under the Act.642

638

War Pensions Act 1954, ss 5A-5I; War Pensions Amendment Act 1988, s 4.

639

War Pensions Act 1954, s 5A.

640

War Pensions Act 1954, s 5F.

641

War Pensions Act 1954, s 5I.

642

War Pensions Act 1954, s 18I.
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20.51

Veterans’ Affairs provides secretarial support to the War Pensions Advisory
Board. The Board last met in 2005, at which time the medical member of the
Board resigned. No new medical member has been appointed. Consequently, the
Advisory Board is not carrying out its functions at present.

20.52

This indicates that the current form of the Advisory Board may not be appropriate
or effective. Because the Advisory Board is so closely linked to Veterans’ Affairs
through the Secretary for War Pensions, the Advisory Board is unlikely to be
able to carry out an independent advisory function.

M e d i cal
E x p e rt Bo dy

20.54

An independent Advisory Board in the New Zealand system could provide an
opportunity for veterans’ organisations to have input into the veterans’
entitlements system and have a vehicle to directly present their views and
concerns to the Minister. The functions of the current War Pensions Advisory
Board are relatively limited and mostly confined to the operation of the War
Pensions Act. A veterans’ advisory body would not necessarily need to be
included in legislation but could operate as a ministerial advisory body.
A ministerial advisory body that had the mandate to look more widely at all
of the issues facing veterans could be more useful to the veterans’ system in
New Zealand.

20.55

The RNZRSA is seeking a legal requirement for formal consultation by the
Minister with the RNZRSA on any broad policy change. It sees having an
advisory body included in the legislation as a mechanism of achieving this.643

20.56

If an advisory board is included in legislation, consideration will need to be given
to the role and membership of the body. Additionally, the body could be closely
aligned with Veterans’ Affairs or it could be completely independent.

20.57

As the War Pensions Medical Trust Fund will need to be administered in the
future, there is a place for a body within veterans’ legislation to have the
responsibility for this.

20.58

There are strong arguments in favour of having a facility for reviewing scientific
and medical research and translating this into meaningful directions for how
decision-making should be exercised. Australia’s Repatriation Medical Authority
is an excellent example of such a body, which includes leading Australian experts
in relevant medical fields.

20.59

Similarly, having medical advice from experts in relevant fields available to the
Minister, Department and decision-makers would be an improvement, given
that there is currently no formal avenue for this information to impact upon the
war pensions system.

643

Notes above n 635, 3.
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Whether there is a place for an advisory body in the veterans’ system in
New Zealand should be carefully considered. The current experience indicates
that the War Pensions Advisory Board is not adequately fulfilling its function
and that its function may be too limited to be of real benefit.
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Expert Panel
20.60

Through one of the terms of the Vietnam Veterans Memorandum of
Understanding (MoU), the Government agreed to establish an Expert Panel.644

The first priorities of the Expert Panel as set out in the MoU are to:

·· Consider whether the grouping of the Institute of Medicine of the United
States National Academy of Sciences ‘sufficient evidence of an association’
and ‘limited or suggestive evidence of an association’ lists is relevant to the
New Zealand context;
·· Assess and recommend the appropriate rates of pensions and any consequential
entitlements for Vietnam veterans suffering from a Prescribed Condition 645
and for Vietnam veterans suffering from a condition on the Institute of
Medicine ‘limited or suggestive evidence’ list; and
·· Create uniform standards and criteria for the payment of War Disablement
Pensions to ensure that all veterans with equal degrees of disability are treated
fairly and consistently.
20.61

It is now proposed that the Expert Panel is set up as a Ministerial Advisory
Committee – a body of experts that will have a role similar to that of the
Australian Repatriation Medical Authority. The Expert Panel would be a
mechanism for veterans to interface with the decision-making that underpins
the war pensions system and request that research is undertaken or reviewed in
relation to issues of importance to them. The Panel would be made up of members
selected for their expertise and knowledge in areas such as epidemiology,
toxicology, psychology or psychiatry, general practice, occupational medicine,
public health. It is proposed that the Panel would also include a lay person who
is familiar with the effects of military service and the NZDF Director-General
Defence Medical Services.

20.62

The Expert Panel could also have a role in advising on how the War Pensions
Medical Trust Fund should be used, as well as advising the Minister for Veterans’
Affairs and Chief of Defence Force on issues related to the post deployment
impact of service.

Reform options
Option 1 – Statutory role for the Expert Panel
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20.63

One possibility is that an Expert Panel is given status and a role under new
veterans’ legislation as an independent advisory body. The Expert Panel, as
proposed currently as a Ministerial Advisory Body, could be adopted with minor
amendments in the new legislation.

20.64

The RNZRSA and Ex-Vietnam Services Association support this approach.

644

Memorandum of Understanding between the Ex-Vietnam Services Association, the Royal New Zealand
Returned and Services’ Association and Her Majesty the Queen in Right of New Zealand (6 December
2006), cl 8.

645

There are five Prescribed Conditions set out in Schedule 1 of the MoU. These are Chronic Lymphocytic
Leukaemia, Soft Tissue Sarcoma, Hodgkin’s Disease, Non-Hodgkin’s Lymphoma and Chloracne.
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As has been discussed in previous chapters, if the system for assessing entitlement
to compensation under a new veterans’ entitlements scheme is developed in such
a way that greater guidance for decision-makers on the relationship of certain
conditions to service is required, there would need to be a body that is empowered
to set medical guidelines for decision-makers. An Expert Panel could fulfil this
role by formulating guidelines or rules on the basis of international scientific and
medical research. The exact nature of these guidelines or rules would be
dependent upon the type of decision-making system that is decided upon.

20.66

New legislation could require Veterans’ Affairs to develop a Code of Claimants’
Rights. A similar requirement is provided for under the Injury Prevention,
Rehabilitation and Compensation Act 2001.

20.67

The Code would confer rights on claimants and impose obligations on Veterans’
Affairs in relation to how it should deal with claimants. It would also set out a
procedure for lodging and dealing with complaints regarding a breach of the
Code. This would provide veterans with a consumer redress avenue, and it is
hoped that it would address some of the concerns of veterans and herald a new
era in the administration of claims.

20.68

The ACC Code of Claimant Rights provides for eight claimant rights, with
corresponding obligations. These are:646
The right to be treated with dignity and respect;
The right to be treated fairly and to have your views considered;
The right to have culture, values and beliefs respected;
The right to a support person;
The right to effective communication;
The right to be fully informed;
The right to have privacy respected.

20.69

A Veterans’ Code could include similar rights and should be developed in
consultation with the RNZRSA.

20.70

The new legislation should also require Veterans’ Affairs to better publicise
veterans’ entitlements.

646

Injury Prevention, Rehabilitation, and Compensation (Code of ACC Claimants’ Rights) Notice 2002,
part 2.
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Q79

Would you prefer that overall decision-making authority under a new Act
is vested in the Chief Executive of the Department, another person or an
independent body? Can an individual hold this role?

Q80

Who should make the decision on whether a veteran should be awarded a
disability pension? If a doctor makes the decision on the level of impairment,
who should make the decision on whether the veteran meets the evidential
and service criteria?

Q81

Should decisions on claims be made by an individual or by several people?

Q82

Do you think that Claims Panels should be retained in some form?

Q83

Can a decision on a claim be made effectively by staff members from the
Department? Why?

Q84

Should the opportunity be available for the claimant and the decision-maker
to meet face to face before a decision is made?

Q85

Should the decision-making process be centralised or decentralised by region
throughout New Zealand? Why?

Q86

If the applicant is dissatisfied with the decision, do you support the continuation
of an internal review? If so, should the new legislation retain a specific statutory
role for a person to carry out this function?

Q87

On what basis, if any, should a previously declined claim be reconsidered?
Who should be responsible for making this decision?

Q88

Do you think that an appeal tribunal for the veterans’ entitlements system
should be retained? If so, should the appeal tribunal have the ability to look at
any decision made under the legislation?

Q89

Should people with service experience and medical knowledge serve on the
appeal tribunal?

Q90

Should there be a further right of appeal on matters of law to a court?

Q91

Is there a need for a veterans’ advisory body to advise the Minister on
issues relating to veterans? If so, should the advisory body be included in
the legislation?

Q92

Should a medical expert body have a role in directing how decision-making on
claims is made?

Q93

Should the proposed Expert Panel be made a statutory body under the
new Act?

Q94

Do you support the creation of a Code of Claimants’ Rights for veterans?
What should this code include?
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There is significant potential for developing research into the impacts of service
and monitoring of the health of veterans. Research and monitoring can be
seen as a component of fulfilling the Government’s responsibility towards
veterans. Rather than providing measures once a veteran is disabled, research
and monitoring support a proactive approach to identifying veterans who may
be at risk.

21.2

The need for the Vietnam Veterans Memorandum of Understanding (MoU) in
2006, some 35 to 40 years after most veterans returned from Vietnam, illustrates
the seriousness of the consequences of not identifying and acknowledging the
risks that veterans face early enough. A greater focus on research into
the impacts of service on veterans and the monitoring of veterans after they have
completed deployments would help to prevent this type of situation from
occurring in the future.

21.3

This chapter discusses the absence of research and monitoring in the
New Zealand veterans’ system at the moment and the problems that have
resulted from this. We then look at research more closely, identifying what
is being done overseas and what could be done in New Zealand. The possible
ways in which monitoring of veterans could be incorporated into the system is
then discussed.

21.4

The New Zealand Government is disadvantaged in its ability to respond to the
needs of veterans because of a lack of knowledge. A fact that is incredible to some
is that in New Zealand we have no idea of how many veterans we have had and
how many are still living. The numbers that are used to estimate the total veteran
population are based on very rough figures of how many have been deployed to
various deployments and the likely death rate among certain age groups in the
population. Throughout its military history, the New Zealand armed forces have
not kept exact records of the numbers of people that have been deployed. While
every person who has served has a physical service file, it would be an impossible
task for the New Zealand Defence Force (NZDF) to count these. Even then, it is
very difficult to establish how many veterans have died.
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21.5

The last time that data on veterans was collected on a nationwide basis was in
the 1971 Census, which collected data on service in World War II.647 Veterans’
Affairs New Zealand (Veterans’ Affairs) and the Royal New Zealand Returned
and Services’ Association (RNZRSA) have in more recent years asked Statistics
New Zealand to consider including a question in the Census about whether a
person is a veteran. However, Statistics New Zealand was unable to grant this
request given that veterans make up only a small proportion of New Zealand’s
population and Census questions need to relate to topics that are applicable to
the general population.

21.6

Until recent years, the Armed Forces have not kept accurate records regarding
the number of people that were sent to various deployments at different times.
Often the deplanement rolls that have been kept are inaccurate, as all of those
included in the list did not actually leave the country.

21.7

Because there are no systems in New Zealand for maintaining accurate contact
details of veterans, once veterans leave the NZDF the Government loses track
of where they are and how their health is. This significantly limits the opportunity
to contact or monitor veterans of a specific deployment to see whether there are
health concerns that may be related to service to which the Government should
be responding.

21.8

New Zealand has on occasions been late in knowing of and responding to medical
issues that are related to service, such as the potential medical impacts of
exposure to dioxin. This is because very little research is done in New Zealand
on the impacts of service on veterans. There is also no formal method of
examining and filtering through the information from international scientific
and medical research into the decision-making in the war pensions system.

21.9

The system established under the War Pensions Act 1954 is one that requires a
decision regarding the relationship of a disability to service. This requires the
consideration of medical evidence and, therefore, input of medical and scientific
knowledge. This system would have benefitted greatly from the input of the
conclusions of international scientific and medical research. However, the system
has not had the facilities for ensuring this and it happens only to a limited extent.

21.10

Some of those who make decisions on the relationship between medical
conditions and service in the New Zealand system have expressed regret at the
lack of a body to refer difficult medical questions to and through which they can
be informed of the latest scientific conclusions regarding the relationship of
medical conditions to service.

Current situation
21.11

At present there are very little resources available for conducting research.
As identified above, there is also no body in New Zealand with the function of
reviewing international scientific and medical research.

647

Veterans’ Affairs New Zealand “Briefing to the Incoming Minister” (Wellington, 2006)
www.veteransaffairs.mil.nz (accessed 25 June 2008).
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21.13

At the direction of the War Pensions Advisory Board, this fund is currently used
to provide grants for research on veteran related matters. The fund’s purpose is
to fund medical research into mental disorders, or other fields of medical research
beneficial to members of the forces. In order to achieve this purpose, the War
Pensions Medical Research Trust Fund can fund individual research projects or
fund fellowships to qualified persons who would be able to contribute to the
research being undertaken.649

21.14

In recent years the War Pensions Medical Research Trust Fund has contributed
to research on the health impacts of service on J Force veterans and Nuclear Test
Veterans, and the health of Nuclear Test veterans’ families.

21.15

The fund currently has approximately $650,000 invested, with the interest on
these investments available for research grants.650

21.16

The War Pensions Medical Research Trust Fund is currently the only facility for
funding research into veterans’ health issues in New Zealand and it has a limited
ability to be used for effective research. The amount of money available is small.
It is administered by the War Pensions Advisory Board, a body that is currently
not functioning and that, when it was meeting, lacked sufficient expertise in
relation to scientific research to be effective in this area. The War Pensions
Advisory Board is perhaps not the best type of body to be making decisions on
how to use the only funding available for veteran specific research given that there
is provision only for one medically trained member on the Board.651
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The War Pensions Medical Research Trust Fund is established by the War
Pensions Act.648 This fund was established in 1968 after it was identified that
a number of World War I and World War II veterans without families were
permanently in institutions for the duration of their lives. The pension
payments due to these veterans would simply accumulate over the years of the
veterans’ lives. If they had no close relatives, there was no one who was entitled
to claim this money. In consequence, the War Pensions Medical Research
Trust Board was established to receive these unpaid pension funds and use
them to carry out research. The War Pensions Medical Research Trust Board
later became the War Pensions Advisory Board. The War Pensions Advisory
Board retained the authority to decide how the War Pensions Medical Research
Trust Fund was used.
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War Pensions Medical Research Trust Fund

Research overseas
21.17

There are many examples of facilities overseas that specialise in research into
the diagnosis and treatment of veterans’ health issues, particularly in the
United States. This section details several of the research facilities in countries
with veterans’ entitlements systems similar to our own.

648

War Pensions Act 1954, s 18I.

649

War Pensions Act 1954, s 18L.

650

As at June 2008, Information obtained from Veterans’ Affairs New Zealand.

651

War Pensions Act 1954, s 5A.
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Australia
21.18

In the past the Department of Veterans’ Affairs in Australia has carried out
research into the health effects of deployments. These were self-reported,
retrospective health studies and included studies on Australian Korean veterans,
Vietnam veterans and Gulf War veterans.652

Centre for Military and Veterans’ Health
21.19

The Centre for Military and Veterans’ Health, which was introduced in 2004,
is a multi-discipline centre focusing specifically on the health of Australian
Defence Force members during and after their service. The Centre for Military
and Veterans’ Health is led by the University of Queensland and includes the
University of Adelaide and the Charles Darwin University in the Northern
Territory, supported by the Department of Defence and the Department of
Veterans’ Affairs, as an Australian Government initiative.653

21.20

The Centre for Military and Veterans’ Health’s mission is to:654
Lead development of innovative solutions in the field of health, well-being and
human performance for the Australian Defence Force and veteran communities
through research, education and promotion of new initiatives.

21.21

The Centre’s initiatives in relation to research are particularly relevant. The
Centre for Military and Veterans’ Health utilises a multi-disciplinary research
team comprising specialist military and civilian health researchers. The Centre
conducts research in relation to health and human performance, focusing on the
physical and mental health and wellbeing of Defence service personnel, including
how to prevent injuries and illnesses, what is needed to support a deployable
capability, and developing the best capability among deployed persons.

21.22

The Deployment Health Surveillance Unit within the Centre provides the vehicle
for researching the impact of deployments on Australian Defence Force personnel
afterwards. The unit is currently conducting a series of studies critically
reviewing post-deployment health of Australian Defence Force personnel from
the deployments to the Solomon Islands, Bougainville, East Timor and the
Middle East.

21.23

The Director of the Centre for Military and Veterans’ Health, Professor Niki Ellis,
considers that the major benefit of the Deployment Health Surveillance Unit’s
research will be earlier identification of deployment health issues which
will allow:655
·· Early interventions to prevent mortality and morbidity;
·· Early detection of adverse health outcomes to reduce the long term
consequences of health effects; and
·· Development of enhanced health services.
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Department of Veterans’ Affairs www.dva.gov.au (Last accessed 18 June 2008).

653

Centre for Military and Veterans’ Health www.uq.edu.au/cmvh (Last accessed 29 May 2008).

654

Centre for Military and Veterans’ Health Annual Report 2006 (Queensland, 2007) i.

655

Ibid, 5.
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21.24

The Centre for Military and Veterans’ Health has a staff of 43 full time
equivalents and a budget of $5,850,741 as of May 2007.656

21.25

A relationship has been established between the Centre for Military and
Veterans’ Health and the Director General Defence Medical Services of the
NZDF, Brigadier Anne Campbell. A proposal has been made for a NZDF officer
to be seconded to the Centre for Military and Veterans’ Health.657

Repatriation Medical Authority
The Australian Repatriation Medical Authority is a body of five leading
Australian medical experts in fields such as psychiatry, oncology, genetics and
epidemiology. The Repatriation Medical Authority is responsible for the
development and maintenance of the Statements of Principles that are used in
the Australian veterans’ system to provide the bases on which service and
medical conditions can be linked. In order to do this work, the Repatriation
Medical Authority considers medical and scientific research relating to
the relationship between different medical conditions and aspects of service.
The members are constantly keeping up to date with the latest research relating
to veterans. The Repatriation Medical Authority ensures that decisions regarding
veterans’ entitlements are based on the best and most up to date research.658
part 1:
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Canada

··
··
··
··
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The Canadian veterans’ system also incorporates research. Veterans Affairs
Canada has the Veterans Services Research Directorate. This body looks at five
broad research domains:659
Characteristics of client populations;
Health and well being;
Disability and transition;
Environmental factors (exposures); and
Models of service delivery and practices.

21.28

Research is also undertaken through Ste Anne’s Hospital, which is a hospital
run by Veterans’ Affairs Canada. This research looks particularly at the best
ways to manage and treat disabilities suffered by veterans.660

21.29

As well as looking at research relating to causation between medical conditions
and service, Canada utilises research to work out the best ways of providing
assistance to veterans.

656

Ibid, 11.

657

Ibid, 15.
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Repatriation Medical Authority www.rma.gov.au (Last accessed 29 May 2008).

659

Veterans’ Affairs Canada www.vac-acc.gc.ca (Last accessed 29 May 2008).
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Ibid.
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United Kingdom
21.30

The United Kingdom’s King’s College in London has a Department of War
Studies, one of the few university departments in the world devoted to the
multi-disciplinary study of war. The department includes the Centre for Military
Health Research, which is a joint initiative with the Institute of Psychiatry.
The Centre undertakes research in a number of areas including defence
mental health.661

The way forward
Work with Australia
21.31

There are clearly benefits to connecting a system of veterans’ entitlements with
research into the connection between disabilities and service. Yet, given the size
of New Zealand’s veteran population and the funding available for research in
New Zealand, it is unlikely that New Zealand can develop the capacity to conduct
large-scale research on its veteran population.

21.32

However, the possibility of having New Zealand researchers work with the Centre
of Military and Veterans’ Health should be explored further. While an organisation
with the expertise and funding of the Centre for Military and Veterans’ Health
could never be replicated in New Zealand, it appears that it would be advantageous
to the New Zealand veterans’ system to gain the benefits of the research being
undertaken there. It may be possible for New Zealand researchers to work with
the Centre for Military and Veterans’ Health. It may even be an option for a
New Zealand university to become involved. The New Zealand veterans’ system
would benefit greatly from sharing information and research outcomes with the
Centre for Military and Veterans’ Health.

21.33

It is likely that any investment by the New Zealand Government in research into
veteran’s health would have greater rewards if it is in conjunction with what
another government, such as Australia, is already doing in this area.

21.34

Additionally, the possibility of utilising the Repatriation Medical Authority’s
knowledge of international scientific and medical research should be explored.
The Australian Government has clearly been able to involve experts in various
medical fields on the Repatriation Medical Authority. This is something which
is unlikely to be possible in New Zealand. If there was a way of sharing in the
knowledge gained by the Repatriation Medical Authority from the consideration
of the international research, this could be the best way of ensuring that this
knowledge is transferred and applied in New Zealand.

Use of Trust Fund
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21.35

New veterans’ entitlements legislation will need to provide a facility through
which the War Pensions Medical Trust Fund can be put to use. It may be
preferable to have a body with medical expertise being responsible for how this
fund is used and for how any resulting research impacts upon decisions made
regarding veterans’ entitlements.

661

Department of War Studies, King’s College London www.kcl.ac.uk/schools/sspp/ws (Last accessed 19
June 2008).
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Centres of excellence
21.36

In the MoU, the Government committed to work with veterans’ organisations
and the three veterans’ homes to:662

21.38

Because it is unlikely that New Zealand will be able to support the establishment
of large, highly specialised groups of practitioners who can focus on research
and treatment specific to veterans, it is likely that cooperation with overseas
specialist research and treatment centres for veterans will greatly assist in the
development of centres of excellence in New Zealand. The centres of excellence
are an opportunity for a closer relationship with overseas research and treatment
facilities for veterans. Through the centres of excellence, New Zealand
researchers and health professionals may have the ability to closely observe
emerging evidence and research on veterans’ health, which could then be
disseminated to health professionals throughout New Zealand.

21.39

The monitoring of veteran populations could provide significant benefits to the
veterans’ system in New Zealand. The Government would be seen to be taking
a proactive approach to veterans’ health and fulfilling its duty towards veterans
to a greater extent.

21.40

Successful monitoring of veterans of particular deployments requires the ability
to keep track of where the veterans of that deployment are living and how they
may be contacted at any time. Legislation would need to allow information to
be kept about the identities and contact details of veterans of a deployment from
the time that they return from the deployment and a database created to keep
track of this information. If the information is kept up to date, this would allow
the government to contact some or all of the veterans from a deployment and
get information from them such as through a questionnaire or medical check.
This information could be collected regularly to establish whether there are
common health issues for which the government can provide assistance.
If research indicates that members of a deployment may be at risk of certain
medical condition, the government can provide regular screening and ongoing
health checks. If there is preventative action or treatment that can be taken in
relation to a health condition, members of the deployment can be provided with
this before the condition fully develops.

662

Memorandum of Understanding between the Ex-Vietnam Services Association, the Royal New Zealand
Returned and Services’ Association and Her Majesty the Queen in Right of New Zealand (6 December
2006), cl 15.3.
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It is likely that the centres of excellence will focus on the particular medical
conditions that are prevalent amongst veterans, of which Post Traumatic Stress
Disorder (PTSD) will be one. Through the centres of excellence, medical and
scientific research will be utilised to increase understanding of the diagnosis and
treatment of these conditions. The exact form that the centres of excellence will
take is currently being considered.
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establish “centres of excellence” in providing information and support for the
diagnosis and treatment of particular health conditions prevalent among Veterans,
including PTSD.
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21.41

The monitoring of the veterans who were a part of a particular deployment
allows the health problems that those veterans may develop to be identified early
on. This would have the effect of reducing the concern among veterans regarding
the unknown health issues they face as a result of their deployment. If veterans
are screened for a particular health condition for which research suggests service
in a particular place heightens the risk, treatment can be provided to those who
develop the condition at an early stage. This may improve the prognosis and
chance of recovery of those with these conditions.

Initiatives in the Vietnam Veterans MoU
21.42

The MoU contained several features that could be seen as a forerunner to a
monitoring programme in New Zealand. The MoU provided for a national
register of Vietnam veterans and their family members to be established, for the
purpose of allowing epidemiological research and monitoring of veterans and
their families.663 Registering on the Vietnam Veterans and their Families Register
requires the submission of contact details, demographic information and health
information. The information already collected for other purposes such as war
pensions was not able to be used for the purpose of this register because it was
outside the bounds of what that information was collected for.

21.43

The Vietnam Veterans and their Families Register will allow the development
of a profile of the Vietnam veteran population. Research into and monitoring of
Vietnam veterans’ health will now also be possible, as long as the contact details
are kept up to date.

21.44

Another aspect of the MoU is the Government’s obligation to provide a one-off
comprehensive medical assessment.664 This measure will be used to ensure that
Vietnam veterans are receiving War Disablement Pensions for all of their
conditions that may be related to service. The medical assessment programme
was launched in April 2008. The process as described by Minister of Veterans’
Affairs, the Hon Rick Barker, is as follows:
Veterans will go to their regular doctor for the assessment and once they have done
so the information will be sent to a Medical Audit Team for review. The Medical Audit
Team will be made up of specialist doctors from Veterans’ Hospitals.
The audit process is designed to ensure that the GPs understand the toxic
environment the veterans were exposed to and it will also help provide a fuller
picture of the overall health and wellbeing of Viet Nam veterans as a group.
If the medical assessment uncovers conditions that mean the veteran is eligible for
a War Disablement Pension, this information can be used in the application process.
Claims will then be processed by Veterans’ Affairs New Zealand.
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21.45

The Veterans’ Hospitals referred to are the Ranfurly Veterans Home and
Hospital in Auckland, the Rannerdale Veterans Hospital and Home in
Christchurch and the Montecillo Veterans Home and Hospital in Dunedin,
which were discussed in Chapter 18. Medical staff working in these homes

663

Memorandum of Understanding between the Ex-Vietnam Services Association, the Royal New Zealand
Returned and Services’ Association and Her Majesty the Queen in Right of New Zealand, cl 14.

664

Memorandum of Understanding between the Ex-Vietnam Services Association, the Royal New Zealand
Returned and Services’ Association and Her Majesty the Queen in Right of New Zealand, cl 17.
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continue to have expertise in the medical conditions suffered by veterans. Their
expertise is put to use in auditing the assessment forms completed by veterans’
GPs as a part of the medical assessment programme.
21.46

The steps of establishing a register and conducting medical assessments that have
been taken in relation to Vietnam veterans could be used as a model for other
groups of veterans where there are health concerns relating to their service.

The way forward
Registration of veterans
21.47

The process of registering Vietnam veterans has begun as a result of the MoU.
Over time it is hoped that this will be a comprehensive and up to date source of
information about the demographic and health characteristics of Vietnam
veterans and their families. There is scope for extending this measure to veterans
of other deployments. In time, it is possible that all of those leaving the armed
forces will be invited to register their service, demographic and health information
and that this will then be kept up to date so that the monitoring of a particular
group of veterans is possible at any time.

21.49

The details on the card could be linked with a centralised database of information
on veterans provided through the registration of veterans, service records,
medical records and veterans’ entitlements records. Linking all of this information
would provide sufficient data for a full picture of the current health status of
veterans of particular deployments. This would facilitate long-term monitoring
and epidemiological research of veteran groups.

21.50

It is also possible that the details on the card could be linked to the veteran’s
National Health Information number. This could be a way of ensuring that the
veteran’s contact details are kept up to date because it is likely that the veteran
would update contact details with his or her health care provider. This
information could then be passed on to Veterans’ Affairs who could keep the
database of veterans up to date. It is vital to have up to date contact details for
veterans if monitoring is going to be possible.

21.51

The card could also be used to provide doctors who are treating veterans with
access to research about the specific health needs of veterans. If a veteran presents
a card that indicates that he or she is a veteran of a particular deployment,
something either on the physical card itself or in the electronic information stored
on the card could direct the doctor to an electronic source of relevant research.
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One option for allowing monitoring of specific groups of veterans to occur is to
provide veterans with a Veterans’ Card. These cards could contain a microchip
or bar code on which information could be stored, such as a veteran’s contact
details, service details and information about the medical conditions which are
related to their service.
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The use of a Veterans’ Card
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21.52

An option like this would need the appropriate technology to make it happen.
This applies not only to the cards themselves, but also to the facilities available
to doctors for reading the cards.

21.53

For monitoring and research initiatives to be successful in New Zealand, it is
likely to require a fairly large investment. Whether this is possible will need to
be explored further.

Privacy considerations
21.54

The options for monitoring the veteran population in New Zealand raise
significant privacy considerations under the Privacy Act 1993. Because the
monitoring process would involve the collection, storage and use of personal
information, that is information about an identifiable individual, the information
privacy principles must be adhered to.665

21.55

Having a provision in veterans’ legislation that allowed the monitoring of
veterans and set out the purpose of this would ensure that there was a lawful
purpose that the collection and use of the information about veterans was
connected to.666

21.56

Compliance with the Privacy Act would also require that veterans are kept
informed about the purpose of collecting their information and the possible uses
and recipients of it, and that veterans authorise the collection and use of this
information.667 Veterans would need to be given the rights of access to and
correction of the personal information. 668 The Government would need to
guarantee the security and accuracy of the information.669
Questions

270

Q95

What body should be responsible for the management of the War Pensions
Medical Trust Fund?

Q96

Is research into the medical impacts of service in particular deployments
something in which the Government should be investing?

Q97

Is it desirable to monitor the health and well being of veterans after they return
from service?

Q98

Would you support recording some information about a veteran’s service
history, medical history and entitlements on a microchipped card that could be
read by medical professionals?

665

Privacy Act 1993, s 6.

666

Privacy Act 1993, s 6 principle 1.

667

Privacy Act 1993, s 6 principle 2.

668

Privacy Act 1993, s 6 principle 3.

669

Privacy Act 1993, s 6 principles 5 and 8.
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Q1

Is the picture painted of the veteran community in this chapter accurate
in your view?

Q2

Do you think anything should be added?

Q3

Do you think the general principles we have identified as underpinning the
review are the right principles? If not, what other fundamental principles should
the review be based on?

Q4

Are there any other purposes you think should be reflected in a purpose clause
in the new legislation?

Q5

Do you find the War Pensions Act 1954 difficult to understand?

Q6

Do you think a new Act should be written in plain English?

Q7

What do you think the new legislation should be called?

Q8

Which of the options in this chapter, if any, do you prefer for the transition
from the current war pensions scheme to a new scheme for veterans’
entitlements?

Q9

If none of these options appeals, how do you think the transition to a new
scheme should be dealt with?

Q10

What type of service do you think should qualify a person for veterans’
entitlements? Why?

Q11

Is the phrase “war or emergency” appropriate in the context of modern
deployments? If not, what terms should be used instead?

Q12

Should the legislation specify the type of qualifying service, (for example all
overseas service; a particular type of operational service) or provide for a decision
to be made in relation to each deployment?
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Q13

If new legislation provides for a decision to be made in relation to each
deployment, what factors should be taken into consideration before the decision
is made? What procedural safeguards should there be?

Q14

Who should be responsible for a decision on the status of a deployment for the
purposes of veterans’ entitlements? Once a declaration is made, should it be able
to be amended?

Q15

What are your views on the interpretation of “attributable to service” by the
Court in Nixon?

Q16

Do you think that all injuries occurring while a person is overseas on appropriate
service should be covered, irrespective of whether that injury is related to the
service or not?

Q17

What about injuries or disease arising from activities that are not part of
service duties?

Q18

Should there be any statutory exclusions, for example injuries or disease
attributable to or aggravated by sporting activities or alcohol consumption while
away on service?

Q19

Should injury sustained during travel to and from a qualifying deployment
be covered?

Q20

Do you think there should be beneficial evidential provisions for veterans’
claims? Why?

Q21

Do you think that the presumption of attributability in section 17(3) of the
War Pensions Act 1954 should apply only to veterans with war and
emergency service?

Q22

Would you like to see the current evidentiary provisions retained in
new legislation?

Q23

Do you support the evidentiary provisions being simplified, but not reduced
in effect?

Q24

Would you like to see a provision providing for the Crown to disprove claims?
Should any limits be placed on this?

Q25

Would you like to see the introduction of a system of Statements of Principles
to simplify the process of establishing a connection between service and injury
or disease?

Q26

Would you like to see an expansion of the presumptive list system?

Q27

How should the presumptive list be determined?
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Q28

Do you agree that an assessment of whole person impairment is a more fair and
satisfactory means of assessing compensation entitlements than the current
system?

Q29

Which of the whole person assessment systems outlined above do you prefer,
and why?

Q30

Do you think people who have already been assessed should stay with the current
system of assessment of cumulative disablements, or transfer to a system of
assessment of whole person impairment out of a maximum of 100 per cent?

Q31

Should those who have already been assessed have the option of retaining their
existing entitlements, with the benefit of the annual adjustments, or electing to
be assessed under a new system?

Q32

Do you think present day levels of compensation payable for incapacity are fair
and reasonable? If not, what do you think would be fair?

Q33

Do you think that future veterans should access ACC compensation payments
plus an additional component to reflect the fact that they have been put in harm’s
way by the State? If so, how much extra should a veteran be entitled to?

Q34

Do you think future veterans should be entitled to a lump sum compensation
payment or periodic compensation payments? Why?

Q35

If extra money becomes available, should first priority be given to (a) higher
compensation payments for those medically assessed as such; or (b) by higher
general levels of payment to all veterans?

Q36

Which of the options outlined in this chapter do you prefer for future
veterans?

Q37

What about veterans currently receiving a War Disablement Pension?
Should they move to one of the options outlined above?

Q38

How do you think changes in a person’s level of impairment should be dealt with
in a new system?

Q39

When do you think approved payments should commence under new
legislation?

Q40

Are there any circumstances in which it might be appropriate for new legislation
to provide for the backdating of the commencement of payments?

Q41

What rules might apply if an earlier application was denied as a non-attributable
condition, but later medical evidence accepts it?
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Q42

Do you think the residency requirements for a Veteran’s Pension for persons
living in the Pacific Islands should be relaxed? Why?

Q43

How many people living in the Pacific Islands are adversely affected by the
residency requirements for a Veteran’s Pension?

Q44

To qualify for veterans’ income support under 65 years, should there be a
requirement that the impairment resulting in a veteran being unable to work be
attributable to or aggravated by his or her service?

Q45

What do you think the income support entitlement for a veteran under 65 years
should be?

Q46

Do you think income support for veterans over 65 years should be the same as
the New Zealand Superannuation entitlement? If not, why not? In what way
should it differ?

Q47

Do you think there should be difference in payment levels before and after the
age of 65?

Q48

Do you think that the assistance currently provided through the Attendant
Allowance can be provided just as well or better on a rehabilitation or
needs basis?

Q49

Do you consider that a new Act should provide assistance with the costs of
clothing for those with special clothing needs? If so, can this be provided to
individuals on the basis of need?

Q50

Should a new system of veterans’ entitlements include an extra entitlement for
those who have received a military decoration? If so, should it be a requirement
that the recipient also be disabled? Do you think that the purpose of recognising
and rewarding acts of gallantry is outside of the purpose of the new Act?

Q51

Do you think that the Travel Allowance should be cashed up and the money
used to increase the general entitlement for serious disablement?

Q52

Does the Government have a responsibility to provide free or discounted travel
to disabled veterans?

Q53

Can assistance with motor vehicles be provided effectively on an individual basis
to those with a need for a vehicle with modifications?

Q54

Is the provision of an allowance for hearing aid batteries an effective way
of covering the costs of hearing aids?
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Q55

Should a new Act require rehabilitation to be provided to veterans?

Q56

What should be the aim of rehabilitation and what components of rehabilitation
should the Act provide for?

Q57

Should the NZDF should continue to be responsible for the rehabilitation of
disabled veterans who continue to serve?

Q58

What should a veteran’s obligations be in relation to rehabilitation?

Q59

Should a veteran be required to undertake rehabilitation before receiving
compensation for a disability?

Q60

Do you think that rehabilitation services could be provided in certain cases to a
veteran’s partner or, if the veteran has died, the surviving partner?

Q61

Should case management be included in new veterans’ legislation?

Q62

Should the funding that is available through the case management service be
regulated through legislation?

Q63

What needs do veterans over 65 have that can be addressed through case
management?

Q64

What needs do younger veterans have that can be addressed through case
management?

Q65

Do NZDF service personnel require further assistance when they are
transitioning to civilian life?

Q66

What are the best ways to support service personnel who are transitioning to
civilian employment?

Q67

How important is the provision of health care to veterans?

Q68

Does the Government have a responsibility to provide health care for veterans
for accepted disabilities?

Q69

Should the provision of fully funded treatment for all medical care regardless of
whether the conditions are accepted as service related be considered? Why?

Q70

How else could improvements be made to health care for veterans?

Q71

Do you see the three veterans residential homes as having a role in the provision
of health care to veterans in the future? In what way?

Q72

Should a different approach be taken to compensation for hearing loss?
If so, what could this be?
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Q73

What do you think is the purpose of surviving spouse entitlements?

Q74

Who should be eligible for surviving spouse entitlements?

Q75

What should an eligible surviving spouse be entitled to?

Q76

Should there be separate provision for young children of deceased veterans, or
should this be included in a surviving spouse’s entitlements?

Q77

Is there a real need to provide for other dependents? Why?

Q78

How might assistance be best provided in a practical way for any claim being
made after a veteran has died?

Q79

Would you prefer that overall decision-making authority under a new Act is
vested in the Chief Executive of the Department, another person or an
independent body? Can an individual hold this role?

Q80

Who should make the decision on whether a veteran should be awarded a disability
pension? If a doctor makes the decision on the level of impairment, who should make
the decision on whether the veteran meets the evidential and service criteria?

Q81

Should decisions on claims be made by an individual or by several people?

Q82

Do you think that Claims Panels should be retained in some form?

Q83

Can a decision on a claim be made effectively by staff members from the
Department? Why?

Q84

Should the opportunity be available for the claimant and the decision-maker to
meet face to face before a decision is made?

Q85

Should the decision-making process be centralised or decentralised by region
throughout New Zealand? Why?

Q86

If the applicant is dissatisfied with the decision, do you support the continuation
of an internal review? If so, should the new legislation retain a specific statutory
role for a person to carry out this function?

Q87

On what basis, if any, should a previously declined claim be reconsidered?
Who should be responsible for making this decision?

Q88

Do you think that an appeal tribunal for the veterans’ entitlements system should
be retained? If so, should the appeal tribunal have the ability to look at any
decision made under the legislation?

Q89

Should people with service experience and medical knowledge serve on the
appeal tribunal?

Q90

Should there be a further right of appeal on matters of law to a court?

Q91

Is there a need for a veterans’ advisory body to advise the Minister on
issues relating to veterans? If so, should the advisory body be included in
the legislation?

Towards a new veterans’ entitlements scheme: A discussion paper on a review of the War Pensions Act 1954

277

APPENDIX A: Summary of discussion questions

Research and
Mon itorin g

278

Q92

Should a medical expert body have a role in directing how decision-making on
claims is made?

Q93

Should the proposed Expert Panel be made a statutory body under the
new Act?

Q94

Do you support the creation of a Code of Claimants’ Rights for veterans?
What should this code include?

Q95

What body should be responsible for the management of the War Pensions
Medical Trust Fund?

Q96

Is research into the medical impacts of service in particular deployments
something in which the Government should be investing?

Q97

Is it desirable to monitor the health and well being of veterans after they return
from service?

Q98

Would you support recording some information about a veteran’s service history,
medical history and entitlements on a microchipped card that could be read by
medical professionals?
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Appendix B
Preliminary
consultation
The Law Commission has had discussions with the following individuals
and agencies:
Accident Compensation Corporation

Dr Kevin Morris

Australian Department of
Veterans’ Affairs

Paula Munro

Hon Rick Barker

Rob Munro
Elaine Myers-Davies

Brigadier Anne Campbell

New Zealand Defence Force

John Campbell

New Zealand Police

Paul Carpinter

Michael Playle

Judith Collins MP

Hilary Reynolds

Dr Harcourt Concannon

Brigadier Kevin Riordan

Rebecca Ewert
Christine Gane

Returned and Services League
of Australia

Jessie Gunn

Royal British Legion

Inland Revenue Department

Royal Commonwealth
Ex-Services League

Air Vice Marshal (Rtd) Robin Klitscher
Leah Macdonald

Royal New Zealand Returned
and Services’ Association

Dr A D Macleod

Steve Shamy

Fiona Macrae

Phil Shaw

John Masters

Margaret Snow

Lieutenant General Jerry Mateparae

Bob Storey

David McGregor

The Treasury

Lisa McKubre

United Kingdom Ministry of Defence

Dr Brian McMahon

Veterans’ Affairs Canada

Ministry of Health

Veterans’ Affairs New Zealand

Ministry of Social Development

War Pension Services
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