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ERRATUM 

In ~ a r a g r a p h  28 (4) p. xxii; 
paragraph 35 p. 99 and 
clause 43 p. 127 

the figure $1000 should read $2000 
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9 May 1988 

Dear Minister 

A year ago the Law Commission was asked to review the Accident 
Compensation Corporation Act 1982 and the way in which the 
scheme it controls is operating. 

In the course of the Inquiry we have had the advantage of a consider- 
able volume of advice and comment in the form of 1698 written 
submissions and orally, during many discussions with interested 
organisations and individuals. We have received too, a great deal of 
assistance throughout the inquiry from officers of the Accident Com- 
pensation Corporation. On the 30 October 1987 you received our 
Interim Report. I now have the honour to submit the Final Report. 

You will notice that the Final Report is accompanied by legislative 
proposals in the form of the first draft of a Bill for a new Safety, 
Rehabilitation and Compensation Act. 

We hope that this document will explain certain details of our recom- 
mendations. At the same time it may be a useful basis for legislation 
should the Government decide that the proposals ought to be 
implemented. 

Yours sincerely 

Owen Woodhouse 
President 

The Right Honourable Geoffrey Palmer, MP 
Deputy Prime Minister of New Zealand and Minister of Justice 



TERMS OF REFERENCE 

The Law Commission is asked to examine and review that part of the 
Accident Compensation Act 1982 which recognises and is intended 
to promote the general principles of community responsibility, com- 
prehensive entitlement, complete rehabilitation, real compensation 
and in particular administrative efficiency as propounded by the 
1967 Royal Commission Report on Personal Injury in New Zealand. 
It maybe accepted that those principles are broadly acceptable and- 
deserve to be supported. 

The basis upon which the Accident Compensation Corporation or its 
predecessor has made provision from time to time for the annual 
amounts needed by the accident compensation scheme for benefits, 
administration and contingency or other reserves together with the 
principles and methods applied in their allocation or distribution will 
form part of the overall inquiry. 



SUMMARY OF REPORT 

1 .  Purpose of review 

The accident compensation scheme was brought to life on l April 
1974. Fourteen years later it is clear from national surveys taken 
recently on a random basis and the 1698 submissions received by the 
Law Commission that its purposes and principles continue to have 
general public support. This opinion is shared by the 1988 Royal 
Commission on Social Policy. 

However at the end of 1986 there were large and sudden demands 
upon employers for increased levy income. All this was associated 
with complaints about cost and administration. Other issues were 
raised as to some aspects of benefits and entitlement. In this situation 
the Law Commission was asked to examine and make recommenda- 
tions concerning the system as it is operating. 

2. Nature of the scheme 

The accident scheme protects the whole population against the conse- 
quences of personal injury. It depends upon an acceptance of com- 
munity responsibility. Its purpose is to encourage safety and promote 
physical and economic rehabilitation. Its compensation aim is 
income maintenance in order to provide a fair measure of support for 
living standards. 

The scheme replaced compulsory insurance schemes which had been 
underwriting the risk of claims in the Courts or under workers' com- 
pensation legislation. That fact, together with its use of funds col- 
lected from those who earlier had paid premiums to insurers for their 



indemnity, has left behind for some people the misconception that it 
is simply a new means of obtaining cover against new risks. 

It is wrong and a cause of confusion to think of it in this way. This 
scheme is not in any sense an insurance system. Its benefits are 
provided as of right without reference to cause and regardless of risk. 
It is simply one component of the general social welfare provisions of 
the country. 

3. Private insurers 

At one point we were urged to consider that the system be handed 
over to the private sector, with the legislative provision requiring 
individuals to purchase their own first party insurance. Immediate 
reasons against this proposal speak for themselves. 

First there would be the problem of ensuring that those who could 
afford it actually would insure; and that there would be provision for 
those who could not. Second, there is the expense of such arrange- 
ments. Were private insurers to provide equivalent benefits either on 
a first party or third party basis, the added cost might be as much as 
$400 million. Third, the extra cost would be quite unmanageable if 
the system were to be extended to sickness as It should be. Fourth is 
the fact that arguable claims would produce a return to the adversary 
environment it was designed to leave behind. And finally, there is the 
lack of interest of the insurance industry itself. 

4. Social compact 

As recently as 1974, following a broadly based understanding, pro- 
posals for the new scheme received bi-partisan acceptance. It hap- 
pened because the scheme seemed likely to be able to deal in a 
balanced way and so fairly with all who might thereafter be affected. 
It was agreed that certain rights to have losses shifted or shared would 
be given away with the corresponding responsibilities thereby 
removed (such as those implicit in workers' compensation and the 
negligence action) in exchange for the universal benefits and different 
duties which were to arise under the new legislation. 



5. Prevention and recovery 

The legislation expressly speaks of the importance of safety and reha- 
bilitation as the first and second purposes of the scheme. And the Act 
specifies a coordinating role for the Corporation in both these areas. 
Unfortunately, what seemed to it to be the more tangible and press- 
ing issues concerning compensation have tended to submerge these 
priorities. As well there has continued to be a lack of statistical 
information. This can and should be gathered together in ways which 
would show where and how the most effective efforts are to be made. 

There are no easy solutions and all is complicated by present divi- 
sions of responsibility between departments and local authorities and 
other organisations. That problem affects general policy as well as 
delivery and safety as well as rehabilitation. 

Independent delivery of services to promote safety on the roads or in 
factories'or at sea or in domestic environments is one matter. Similar 
considerations apply to primary health care at a first stage of rehabili- 
tation and vocational retraining at another. But policy and its coordi- 
nation must have a much wider perspective and be decided at a 
different and earlier level. 

It would be difficult if not impossible for the Accident Compensation 
Corporation to discharge that kind of oversight. We think it needs the 
attention of a Minister charged with a policy responsibility. However 
the Corporation should be left with the task of promoting safety and 
rehabilitation objectives wherever it is able. 

6. Sickness 

For historical and pragmatic reasons sickness incapacities were not 
included in the new comprehensive scheme. The concept of earnings 
related benefits across the whole field of personal injury was itself a 
new one. Funds which already were supporting the compulsory work 
and road accident systems could be applied to the wider injury 
scheme. And there were questions about the additional and uncertain 
cost of extending cover to sickness. 

So it seemed wise to take only one step, at least for the time being. 
But clearly the demarcation is anomalous. It is the kind of situation 
which gives hard emphasis to what has been called the inequality of 
luck. It ought to disappear. And sooner rather than later. But how? 



Even if it were proper in the face of the compact so recently arrived 
at, can the way be opened only by taking an axe to the value of injury 
benefits? For reasons of free market theories in 1988 some will at 
once say that the 1974 consensus should be ignored. Some will 
assume that otherwise there would be insurmountable expense. As 
happened when claims were made against the injury proposals (some- 
times with actuarial as well as lay confidence) that it would be impos- 
sible to afford such a comprehensive scheme. 

7. By stages 

It is too easy to be beaten in advance in matters such as this. In the 
present context we think it possible for sickness incapacities to be 
brought within the injury scheme without any wholesale retreat from 
principle. After the removal of lump sum compensation (as men- 
tioned in paragraph l l )  it could be done by stages: first by providing 
health services on an equal basis; then by accepting congenital inca- 
pacities already supported by the social welfare system or which 
become manifest by a defined age; later by taking in higher level 
disabilities; and finally others less serious. 

A long-standing precedent for phasing sickness into an injury system 
is the acceptance of industrial disease by workers' compensation stat- 
utes. Indeed, this very situation already exists within the Accident 
Compensation Act. 

A move to include sickness by stages is also thought possible by the 
Royal Commission on Social Policy. However the Royal Commission 
would cut back present accident benefits to an extent which we think 
is unnecessary and socially undesirable. 

8 .  Injury by accident 

So long as it is necessary to distinguish between injury and sickness 
the boundary needs to be defined with greater clarity. Problems have 
arisen for some who have alleged a work-related disease; for others 
who complain of lasting mental distress produced by sexual assault or 
other criminal attack. In some cases where medical treatment has 
gone wrong entitlement to benefit has been refused on grounds that 
the mishap was a known risk of the therapy, a reason which sits oddiy 
beside the ready acceptance of the known risks of injury on the 
highway. 



The general concept of "personal injury by accident" can be given 
precision by adding to it a detailed specification of injury causes as a 
schedule to the legislation. Such a tabulation exists within the "Inter- 
national Classification of Diseases" evolved by the World Health 
Organisation. The classes can be extended or reduced as appropriate. 
If used it would do much to remove administrative doubt and per- 
sonal worry. 

9. Incentive 

If there is to be public confidence in the system it must not allow 
itself to be hijacked by all the minor injuries and every short-term 
problem. This approach is accepted because most people wish to do 
what they can for themselves. This kind of set-back does not require 
outside assistance. Similar considerations meant from the outset that 
the scheme would not provide a complete indemnity. A fair margin 
for personal initiative would be left to the individual. Thus earnings 
related compensation does not replace the whole of lost earnings but 
at a proportionate level of 80%. 

10. Targetting 

But individual initiative will not be promoted by offering the same 
flat-rate benefit to everybody or begrudging help for long-term inca- 
pacities or by means-testing entitlement at levels of subsistence. 
Those plain English concepts have been seeking new life recently 
under the euphemism "targetting". 

Exclusionary devices which seemed essential fifty years ago in order 
to ensure that a new era of social security would be launched and kept 
on course have probably attracted some contemporary interest 
because it is thought they can be used to squeeze expense out of social 
welfare programmes and aid a drive to the free market economy. But 
pure economic efficiency is not an end in itself. Its value lies in easing 
the way to social objectives. For present purposes those screening 
devices do not have that kind of relevance. 

They cannot stand beside the aims of income maintenance. In the 
case of work injuries the time barrier would be incompatible with 
International Labour Organisation Convention 12 1. In terms of 
equity they would penalise personal effort and providence, and the 
time barrier would treat most harshly the most seriously injured. 

xiii 



1 1. Lump sum benefits 

A capital payment may be due to those who suffer permanent impair- 
ment or significant pain as the result of injury. At present the max- 
ima are $17,000 and $10,000. Their origins lie in claims for common 
law damages. 

Recently awards in less serious cases have tended to be dispropor- 
tionately high because the ceilings have been kept at those modest 
levels.. But this has not meant that their overall cost is modest. The 
figure of $122.6 million for 1986/1987 may be compared with total 
periodic payments of $6 1.08 million for all seriously handicapped 
people who were still receiving benefits after two years. 

Against the income maintenance purposes of the injury system all 
this is illogical. And for sickness such capital payments would 
become incongruous. We think they should disappear from the acci- 
dent scheme provided there is enlargement of the provisions for 
periodic benefits to enable an assessment to be made on a schedule 
basis of the extent to which there has been a loss of physical or mental 
capacity with discretion to commute to a capital amount all or part of 
periodic benefits in special cases. 

The removal of lump sum awards will require some way of assessing 
periodic payments for non-earners. It should be done against a 
notional earnings base. 

1 2. Periodic payments 

In order to fix the level of periodic benefits the Act speaks inaccu- 
rately of assessing lost earning capacity. In fact it requires in each 
case a tailor-made assessment of actual lost earnings. For those who 
are totally disabled, whether temporarily or not, there is no special 
problem. But acute difficulty can be associated with others left with a 
permanent handicap which permits some activity. In the case of 
permanent partial disabilities much time and trouble has to be given 
to finding and checking the precise earnings loss. So there is delay, 
sometimes argument and no incentive for the individual to make the 
best of the problem by maximum effort and work. 



13. Schedule assessments 

The solution is to make assessments for permanent partial disabilities 
on a schedule basis which reflects average experience for the given 
level of impairment; and for this purpose the earnings base should be 
average weekly earnings in order to assist the manual worker and 
others on lower wages while avoiding unduly large benefits for those 
with higher incomes who usually are better able to make subsequent 
adjustments. There must, however, be a discretion to depart from the 
base of average weekly earnings where in a particular case its use 
would result in injustice because of under-c;ompensation. 

The schedule method is widely used in other countries to settle such 
problems. Used here it will permit fair and early answers to be given. 
Those who may wish to compare the value of a lump sum and 
periodic benefit under the old regime with these proposals should 
know that the capitalised value of the new periodic benefit will be 
entirely comparable with and often well exceed a present assessment. 
And if any subsequent review could be used only to increase the 
earlier assessment but never bring it down the aim of rehabilitation 
would be greatly assisted. 

Taken together with removal of lump surrls these proposals would 
initially reduce expenditure and only after several years involve any 
increase. 

14. Time limits 

To accommodate a subsequent move to sickness it is said by the 
Royal Commission on Social Policy that  earnings related benefits 
would need to be replaced by a modest flat-rate payment after two 
years; and there should be a waiting period, not of one week as at 
present, but four weeks. 

We are unable to agree, both for reasons of equity and the limited 
savings which could be achieved. It woulci not be right to curtail 
payments to those most seriously disabled in order to maintain a 
higher level of benefit for everybody during, the first two years. Par- 
ticularly as the proposed economy could be only about 2.5% of 
expenditures. 

And the long waiting period of four weeks could create real hardship. 
Instead we have proposed two weeks inste:ad of the present week, 



subject to a statutory requirement that in the case of all workcon- 
nected injuries compensation would be met directly by the employer. 

1 5. Latent disease 

Recently it has become apparent that some industrial diseases have a 
latency period of 15 years and even longer. One is asbestosis. 

Accident compensation is concerned with industrial diseases having 
origins in an employment which continued after 1 April 1974. 
Responsibility for earlier cases was left to those with an earlier liabil- 
ity. No attention was given to the risk of the insidious onset of 
disease already at work but which would not produce incapacity for a 
good many years. To-day the victims may be without a remedy, 
either because passage of time has removed possible defendants or 
given rise to a Limitation Act defence. 

The time has arrived when latent effects of pre- 1974 injury or indus- 
trial disease could be taken into the accident scheme without undue 
strain upon the fund. We so recommend. 

There is a limitation period of one year in The Accident Compensa- 
tion Act. It is not and ought not to be used in such a context as this. 
That view is reinforced by the problems which can surround latent 
disease. The present provision should disappear. 

16. The costs of the scheme 

There have been complaints of escalating and unexpected cost 
increases in the operation of the scheme. Indeed the Officials Com- 
mittee Report of 1986 states bluntly that a "massive cost blow-out in 
compensation has occurred". That, we think, is misleading. 

Certainly since 1983 there have been major increases in expenditure. 
Indeed there was evidence at the that this was happening. Yet in that 
very year decisions were taken to reduce levy income by about 30%. 
Hence a drastic run-down in reserves. 

Among several explanations for the increases is the particularly 
important fact that almost all of it (in constant dollar terms) is for 
claims continuingfrom earlier years. There is very little real change in 
the amounts paid in each year for new claims-as there would be if 
the cost blow-out description were justified. It is a clear pattern. And 



it shows earlier claims accumulating in a still maturing scheme. For 
that reason spending had to increase. As would have been expected. 

But the injury scheme is inexpensive. The � expenditure for 198711 988 
was $693 million or 1.2% of gross domestic product. For that outlay 
it provides 24 hour protection for the whole population. Considered 
in another way it costs only 60@ per pers,on per day for protection 
against every kind of accident. 

The overall cost may be compared with national superannuation at 
$3,860 million. Or the 1986 total in Australia for the direct premi- 
ums needed by the limited systems supported by compulsory Third 
Party motor vehicle insurance and Employers' Liability insurance. 
The respective amounts ($1,46 1 million and $2,399 million) when 
taken together are 1.7% of that country's gross domestic product and 
for more restricted purposes. 

1 7. Abuse 

Nonetheless it is essential to avoid unnecessary expense just as it is 
essential to meet any valid perception of abuse. There are complaints 
that medical and physiotherapy costs of treating numerous non-acci- 
dent incapacities have been finding their way into the Accident Com- 
pensation Corporation accounts. It would be wrong to regard this as 
something wide-spread; and at worst the effect upon the expenditures 
of the Corporation could not be great because when general practi- 
tioner, specialist and paramedical fees and the cost of industrial 
clinics, pharmaceuticals and certain aids are all taken together those 
various charges are only about 11.8O/o of total costs. 

But limited in extent or not it should be stopped if possible. One 
simple precaution (previously ignored) will require each patient to 
sign a brief form personally alleging an accident. However, a different 
and decisive step could be taken. 

18. Medical benefits 

Without doubt any problem of abuse will be removed completely if 
health and related services were provided for both sick and injured 
on the same footing. This we recommend, as eliminating at least one 
important distinction between the two groups. The change can and 
should be made at an early date. 

xvii 



The starting point for determining the level of benefits is the de facto 
decision of the Corporation that a payment of $14.25 discharges its 
statutory duty to meet the "reasonable" fee for attendance by a gen- 
eral practitioner. The average charge is approximately $22.00; yet the 
fractional payment has not produced any general complaint from 
injured patients, probably because it is felt to be a fair level. 

19. Source of funds 

For historical reasons touched on in para 2 the scheme continues to 
be largely financed by levies on employers, the self-employed and 
owners of motor vehicles. A variable balance, about 14%, is directly 
supplied from the consolidated account. We think the last contribu- 
tion should be kept at least to that quite modest level. Ideally the 
system should now be wholly supported by general taxation. 

If, in the present economic climate, the levy sources must remain we 
would not accept the historical reasons as justifying further increased 
demands upon them. Future assessments can and should be kept 
relatively stable. 

A considerable margin was added to the levy last year in order to 
quickly rebuild reserves. It is a cushion against the need for increases 
since the reserve target is now in sight with a supplement of signifi- 
cant income from reserve investments already flowing into the sys- 
tem. Further we recommend some additional income should be 
added from part of the excise duty collected on road transport fuel. 

We are unable to support suggestions for levies upon sports bodies or 
those who engage in sporting activities on grounds that total income 
could not justify administrative problems of collection or the initial 
difficulty of defining accurately and fairly the groups and individuals 
to be levied. 

20. System and method 

Proper functioning of the scheme demands systematic organisation. 
It is difficult to achieve where the Act itself requires departures from 
simple in favour of more complicated procedures. 

Three individual accounts must still be used by the Corporation to 
collect income which is then disbursed for one common purpose. In 
itself this is pointless. At the same time it encourages argument about 



responsibility for particular outgoings which in the absence of fault is 
irrelevant. And if present sources of income are to remain, at least the 
basis for obtaining the funds should be made more equitable and 
simplified. 

2 1. Employer levies 

Take the levies assessed and collected from employers. It is done by 
attempting to classify employment risks under no fewer than 103 
separate heads with numerous sub-groupings. All this complication is 
then disregarded for every other purpose. Unlike individual expe- 
rience rating which some think can be an incentive to safety at the 
work-place, this process does not even purport to be that. Yet a year 
ago the same approach was used for the first time to assess levies 
upon the self-employed. 

From both employers and the self-employed there has been wide- 
spread complaint about the resultant demands and the injustice of 
particular classifications. Already supposed principle has given way 
to something a little fairer when on 1 April 1988 the levy fixed for the 
aerial top-dressing industry was cut from $27.85 to $1 1.00. That 
process needs to be followed through. In the United Kingdom income 
is provided on the same proportionate basis by all employers. There 
should be a single levy rate here and fixed by Parliament. Taken at 
about the average for the 198711988 year, $2.50 or even a little less, it 
could then be left unaltered-at least for several years 

22. The self-employed 

In the case of the self-employed there are long and inevitable delays 
waiting for annual accounts in order to measure benefit against pre- 
cise net income. This is unnecessary in the interests of the accident 
fund and a handicap for self-employed persons who suffer injury. It 
would be sensible and sufficient to permit a nominated income to be 
used both to determine the levy base and for purposes of benefit. It is 
not difficult to find a formula which would keep the chosen income 
within some broad but fair boundaries. 



23. Legislation 

The Accident Compensation Act 1982 is a complicated piece of legi- 
lation which occupies 145 pages of the Statute Book and already has 
been the subject of several amendments. For some time it has been a 
target for general revision. The present proposals for reform could 
not easily be accomodated within the structure of the Act as it stands. 

Together with our Report we provide draft legislative proposals for 
its replacement. In doing so we acknowledge with gratitude the use 
we have been able to make of an exemplary model: a Bill for an Act 
to be cited as the National Compensation and Rehabilitation Act 
1977, prepared by an eminent Australian draftsman, Mr J. Q. Ewens, 
C.M.G., C.B.E., Q.C., of Canberra. It was read a first time in the House 
of Representatives of the Australian Parliament on 24 February 
1977. 

24. Transition 

Any change to entitlement or benefits could not be made in a way 
which would retrospectively deprive any person of accrued rights. 
The fair and clean-cut solution to transitional issues in the present 
context is to provide those who had acquired rights to choose by 
election whether to proceed under the earlier law or the new 
provisions. 



PRINCIPAL RECOMMENDA TIONS 

25. Safety and rehabilitation 

(1) A Minister should be charged with a general policy responsibil- 
ity for the promotion of safety and the prevention of accidents 
of all kinds. (Paragraph 128) 

(2) The same or another Minister should be charged with general 
policy responsibilities for the optimum rehabilitation of all 
persons who suffer physical or mental impairment, whatever 
the origin or cause. (Paragraph 160) 

(3) The Accident Compensation Corporation should keep and 
maintain the best statistical picture possible which bears upon 
the purposes of safety or rehabilitation; and energetically pro- 
mote those purposes. (Paragraphs 5 and 282; clauses 6 and 8 of 
draft Bill) 

26. Entitlement 

(1) The present right to benefits depends upon injury. It should 
include sickness as soon as possible. (Paragraphs 6 and 176) 

(2) This can be done if it is tackled in stages. An immediate step 
would be to provide all health and related services on the same 
basis to the sick and injured. In particular general practitioner 
and para-medical benefits should be equated at about the two- 
thirds fractional level at present paid by the Accident Compen- 
sation Corporation for general practitioner fees. (Paragraphs 7, 
58 and 176) 

(3) In passing this would be fair to all; and it would remove all 
reason for possible abuse. (Paragraph 179) 



(4) At the same time, or soon after, significant congenital incapac- 
ities which are manifest at an early age could be included by 
the simple method of "deeming" them to be injuries. (Para- 
graph 172) 

(5) Then would follow the more seriously disabled and later the 
less serious cases. (Paragraph 172) 

2 7. Accident and incapacity 

(1) The general concept of "accident" creates problems. To avoid 
uncertainty, physical or mental injury should be related to the 
comprehensive list of external causes of injury formulated by 
the World Health Organisation. (Paragraph 165) 

(2) Medical mishap should not be excluded simply because in 
advance there was some recognised risk of the therapy any 
more than the risks of using the highway could sensibly dis- 
qualify victims of road accidents. (Paragraph 165) 

(3) There is a need for special provision in the case of victims of 
sexual assault or other criminal attack involving significant or 
lasting mental distress or other impairment. (Paragraph 2 1 1) 

(4) The delayed effects of such industry-related diseases as asbes- 
tosis or of latent injury (whether or not the origins may appear 
to pre-date 1 April 1974) should be accepted as compensable. 
(Paragraphs 168 and 169) 

(5) The present limit on the period within which an application 
for benefit must be made should be abolished. (Paragraph 17 1) 

(1) Periodic benefits , in general, should be earnings-related, have 
no means test qualification, be payable during incapacity until 
age 65 (or dependency in the case of survivors), and be 
assessed at a level for total incapacity of 80% of earnings. 
(Paragraph 182 and Parts V and V1 of draft Bill) 

(2) Incapacities suffered after age 60 should carry a benefit for a 
maximum of 5 years. (Parts V and V1 of draft Bill) 

(3) There should be a waiting period of two rather than the pre- 
sent one week before commencement of earnings-related bene- 
fit; with a statutory obligation upon the employer to pay an 



employee injured in a work-related accident an amount 
equivalent to the benefit to cover the waiting period. (Para- 
graph 185) 

(4) Maximum earnings-related benefit should be defined by refer- 
ence to a weekly income of $1000. No benefit for a totally 
incapacitated earner should be less than the minimum weekly 
wage. (Parts V and V1 of draft Bill) 

(5) Housewives and other non-earners should have a periodic ben- 
efit assessed against notional earnings equal to average ordi- 
nary weekly earnings for "all sectors, all persons". Their work 
though directly unpaid has important economic benefits for 
the community as well as families. (Paragraphs 182, 2 13 and 
214) 

(6) There should be provision for such personal assistance as some 
home help and counselling services. (Paragraph 177) 

(7) And payment of professional charges if properly incurred by 
an applicant in seeking a benefit. (Paragraph 277) 

29. Permanent disability 

(1) Lump sums for permanent impairment or for pain and suffer- 
ing should be abolished. (Paragraphs 194) 

(2) Instead, to encompass lost physical faculty and any economic 
consequences, any significant partial disability should be eval- 
uated as a percentage of total disability by reference to the 
American Medical Association "Guides to the Evaluation of 
Permanent Impairment". (Paragraphs 194 and 195) 

(3) But to avoid over-compensation of higher paid and sedentary 
earners or under-compensation of manual and lower paid 
earners the base for everybody including non-earners should 
be average ordinary weekly earnings for all persons. 
(Paragraphs 195 and 203) 

(4) There should be a discretion to increase that earnings base in 
order to avoid injustice in the particular case. (Paragraph 203) 

(5) And in exceptional cases there should be a discretion to com- 
mute part of a periodic payment to a present capital sum 
where it would clearly be in the beneficiary's real interests to 
do so. (Paragraphs 198 and 2 1 1) 



(6) To qualify for a permanent partial benefit the impairment 
should be 5% or more of total; and 85% or higher should be 
assessed as 100%. (Paragraph 1 9 5) 

(7) On assessment of any application every decision should be 
based on the real merits and justice of the case. (Paragraph 
275) 

30. Income 

(1) No useful purpose is served by three separate compensation 
accounts for a scheme which provides benefits regardless of 
cause. (Paragraph 244) 

(2) The motor vehicle levy should be geared to changes in the 
Consumer Price Index. (Paragraph 241) 

(3) An appropriate part of the excise duty paid on petrol should be 
paid in support of the accident fund. (Paragraph 241) 

(4) Employers and the self-employed should no longer be levied 
by reference to classified business activities but at the same 
uniform rate for all. (Paragraph 265) 

(5) Parliament itself should fix the rate. If taken initially at $2.50 
per $100 of payroll or income it is unlikely that change would 
be needed for at least several years. (Paragraphs 2 1, 244 and 
250) 

(6) The contribution from the Consolidated Fund should be kept 
at or above the same proportionate level provided over several 
years immediately preceding 19871 1988-approximately 14%. 
(Paragraph 249) 

3 1. Transition 

(1) If these recommendations are accepted new legislation will be 
needed to replace the present statute. (Paragraph 23 and 
appendix B) 

(2) Those with an accrued but pending entitlement under the 1982 
Act should have the right to elect whether to obtain benefit 
under those or the substituted provisions. (Paragraph 24) 



INTROD UCTION 

32. It will be seen from the terms of reference (set down on p.viii) 
that this inquiry has a double purpose. On the one hand the Law 
Commission is asked to review the accident compensation legislation 
against the five general principles which are the basis for the 1967 
Royal Commission Report on Personal Injury in New Zealand. At 
the same time there is to be an examination of the practical operation 
of the scheme in terms of finance and administration. 

33. It is mentioned in a discussion paper circulated in September 
1987 that as many as 1203 replies had been received in answer to 
advertisements inviting submissions relevant to the inquiry. In 
response to the discussion paper itself a further 368 replies were 
received before the preparation of the Interim Report. 

34. An essential part of the review must be a costs analysis to ensure 
that the assessed need for funds by the Corporation is justified by the 
purposes and operation of the system. This matter is obviously 
important. It is important in the interests of efficiency and the avoid- 
ance of waste. It is equally important for the maintenance of public 
confidence. As to all this we have had the good fortune to enlist the 
valuable professional assistance of two Australian actuaries who have 
had wide experience in this special field: Mr J R Cumpston of Mel- 
bourne and Dr R C Madden of Canberra. Their report (in answer to 
our terms of reference to them) is annexed as appendix C. (See also 
paras 184 and 196 et seq.) 

An Interim Report 

35. However, before these matters could be given the detailed atten- 
tion they required it seemed from the numerous earlier submissions 



that it would be wise to provide some prompt recommendations 
concerning costing pressures which had befallen employers. They 
were facing major and unexpected increases in levies, with marked 
differences in the pro rata payments to be made by individual groups. 
Accordingly it was decided to produce an interim report. It was done 
so that decisions could be made as to whether the severe disparities in 
the levies should be evened out (as the Report then recommended) 
when assessing the payments to be made for the coming financial 
year. In the ordinary way the next assessments would be fixed and 
announced before the end of 1987-within six weeks. So time was 
very short. 

36. The interim report was prepared and forwarded to the Minister 
on 30 October 1987. At the same time copies were sent to all who had 
expressed an interest together with advice that after allowing time for 
any additional comment steps would be taken to prepare a final 
report. There have been 127 submissions since then-an overall total 
of 1698; and as well we have had the advantage of meeting several 
groups with a particular interest in some aspect of the general subject- 
matter. So much wide-spread and valuable help is greatly 
appreciated. 

Other processes 

37. We complete this report in the knowledge that other bodies 
have recently reported or are about to report in a range of related 
areas. We know that as a consequence the Government will be in a 
position to take a wider and more coordinated view than we can. But 
because of the inherent interrelationships and the stage that govern- 
ment decision making appears to have reached we do from time to 
time refer to some of those linkages. The official reviews include the 
Review by Officials Committee of the Accident Compensation Scheme 
(August 1986), the Report of the Health Benefits Review, Choices for 
Health Care (1986), the Report of the Taskforce on Hospitals and 
Related Services, Unshackling the Hospitals ( 1988), the Working 
Papers on Income Maintenance and Taxation (March 1988) of the 
Royal Commission on Social Policy and the work of some of the 
bodies set up under from Social Equity Committee of Cabinet. We 
have benefited from material prepared by, and discussions with some 
of them involved in, those reviews. 



38. The connections between those inquiries and ours are mainly in 
terms of the substantive entitlements under the scheme-for instance 
in respect of health benefits and income support-but they extend as 
well of course to important questions of methods of delivery of those 
entitlements and of the organisation and machinery of government. 
That last matter means that some of our proposals are to be seen as 
relevant to some possible reorganisations of government, especially 
in the areas of safety and health promotion, and rehabilitation. 

39. A further matter which has had some impact on the process of 
our inquiry is the litigation in which the Accident Compensation 
Corporation has been engaged. We mentioned in our interim report, 
in a summary way, some of the steps that could have been taken to 
meet the large shortfall in income had the proceedings about the 
applicable levy rate brought by the Meat Industry Association suc- 
ceeded. In the event the Court of Appeal decided the case in favour of 
the Corporation and on 4 May 1988 the Industry's appeal to the 
Judicial Committee of the Privy Council was dismissed. However, 
problems of this kind can and should be resolved for the future by 
redrafted legislation. The other litigation concerns the amount that 
the corporation pays to various health professionals and to private 
hospitals. It is to be related to proposals which we make about the 
health benefits payable to those who are injured by accident. The 
issues arising there could be largely resolved by a different approach 
to the payment of health benefits. 

Some wider issues 

40. The two earlier Law Commission papers list (in some cases with 
short comment) a number of central issues that would need attention. 
It is now necessary to deal with those various topics, taking account 
of submissions which have been received in respect of them. 

41. - The need to give much more attention to safety has been 
emphasised in many submissions. 

- And the importance of consistent effort in the area of 
rehabilitation. 

- In addition attention is drawn to the anomolous position 
of physically disabled people who are barred from assis- 
tance because their problems lie not in injury by accident 
but in some congenital defect or in sickness. 



- There are proposals for cost savings generally and also to 
enable a move to sickness 

perhaps by limiting some kinds of benefits; 

or by excluding certain others; 

or by limiting entitlement for some persons. 

- And much has been said about the need for tighter, more 
efficient administration. 

- Questions are raised about new sources of income. 

- There are other claims that the scheme should be taken 
from the public sector in favour of different arrange- 
ments which could be made in the field of private 
enterprise. 

Policy and objectives 

42. The Terms of Reference to the Law Commission speak explic- 
itly of the general principles upon which the Accident Compensation 
scheme was put forward by the 1967 Royal Commission on Personal 
Injury in New Zealand; and it is stated that "those principles are 
broadly acceptable and deserve to be supported". They aim at setting 
up a system which would embrace the whole population, both in 
terms of duties and of rights, which would promote by efficient 
means the physical and economic rehabilitation of those whose nor- 
mal activities had been adversely affected by injury and which would 
concern itself with a realistic measure of compensation related to 
earnings in order to assist in the maintenance of living standards. 

43. Those underlying principles of the accident scheme and its pur- 
poses have received wide-spread approval in submissions although 
one or two sweeping proposals for administrative change were made. 
At the same time specific aspects of the scheme in its present form 
have been given both criticism and support. In order to assess these 
various matters it is important to have in mind the nature of the 
system. Its overall objective and purposes. What it is. And what it is 
not. 

44. For example, it is not in any conventional insurance sense a 
process which offers for a price a degree of cover against the risk of 



future losses. To think of it in this way is to invite immediate confu- 
sion with the business purposes and economic goals of the private 
sector. Quite properly it can be regarded and its performance judged 
as a part of our arrangements for citizen-wide social insurance. But 
that convenient piece of short-hand cannot be cut in half and the 
adjective omitted in order to avoid the critical distinction it conveys. 

45. The system is comprehensive. It provides assistance as of right. 
It is concerned with income maintenance and fair support for living 
standards. It is accepted by society on the broad basis of community 
responsibility. Like the compulsory private insurance systems which 
it has replaced it is concerned with the inevitable and regrettably 
random consequences of essential or accepted social activity. But 
those systems themselves bore the stamp of the social purpose which 
by a legislative accident had them attempting to act as society's 
agents for collecting disguised taxes in the form of premiums. 

46. So it would be wrong to group the accident compensation 
scheme with insurance industry purposes. Moreover, the important 
economic interests and methods of the private insurers could hardly 
be aided by obliging them to receive back their old responsibilities, 
let alone the accident compensation responsibilities as they have 
been developed. It may be significant that no insurer has communi- 
cated with the Law Commission during the current inquiry indicating 
an interest in taking over all or part of the Accident Compensation 
Corporation's mission or duties. 

47. There is a reference in the earlier discussion paper (at para 126) 
which indicates the much greater sums which would need to be col- 
lected if such a thing were to happen-on present total outlay the 
additional cost would rise well beyond $400 million. 

Targetting 

48. The principle of assisting living standards required abandon- 
ment of the unfairness and the disincentives to save and work 
brought about by such automatic exclusions as means tests, flat-rate 
benefits or payments strictly limited in duration. But if income 
maintenence is to be the genuine aim it is worth providing a short 
analysis of what is involved when these techniques are put to work. 

49. In general terms basic flat rate benefits were designed to provide 
for subsistence. The means test was devised with similar objectives. 



They are uncompromising screening mechanisms. Each aims at 
guarding access to funds. The same pragmatic purpose is said to 
justify measures which contemplate that the most seriously affected 
within some category of disadvantaged persons may properly be 
asked, quite regardless of continuing hardship, to face a grave dimi- 
nution of benefit after the first one or two years. 

50. Such a strategy may be necessary should national resources 
really be at full-stretch. There always must be a safety-net for those 
whose need is greatest. But what of those with pressing problems who 
find themselves quite disqualified from help because earlier they had 
managed a little providence? Or others left with the same flat-rate 
payment as less enterprising neighbours with far fewer responsibili- 
ties and commitments? 

51. To settle an income maintenance programme by the needs of 
subsistence involves a contradiction in itself; and many deserving 
people could be left in serious hardship. Losses do not go away when 
they are ignored nor become easier to endure after the passage of 
some time barrier. And the basic aim of offering support for living 
standards will be subverted if passing money pressures are used to 
deal unequally with equal needs. If there must be hard choices for 

of economy then the preference should go, not in favour of 
term or minor cases but to the more seriously disabled. 

52. So the means test, for example, is not an admirable device that 
can be applied with complete equity to sort out those in need from 
those who ought to be able to look after themselves. It is no such 
thing. And if it is to be used it should be recognised for what it is: as a 
humiliating and arbitrary method of discriminating, not between 
groups distinguished by their different problems, but between indivi- 
duals with problems that are very much the same. In this way it aims 
at defining levels of need; and is likely to effect its economies at the 
expense of all but the neediest. 

Time barriers 

53. Equally clumsy are the artificial barriers of time which it is 
sometimes suggested should limit the duration of periodic benefits. 
The six years' limitation in the case of the old Workers' Compensa- 
tion Act understandably became a central target for criticism during 
the discussions which ended in its repeal. Furthermore, in the case of 



work disabilities such a barrier ignores the International Labour 
Organisation Conventions 17 and 12 1 which stipulate that benefits 
shall be granted throughout the whole period of the contingency, 
subject only to some short waiting period. 

54. It is explained in the Royal Commission Report on Personal 
Injury that there had been strong submissions that the time limitation 
should be removed "on grounds that it is quite out of line with 
international trends (leaving New Zealand as one of the few countries 
in the world with such a restriction), and also because it is unfair and 
indefensible." In accepting these submissions the Commission 
remarked- 

" ... the practice of putting arbitrary limits upon the time dur- 
ing which payments of compensation may continue must be 
regarded as unjustified in principle and quite illogical in prac- 
tice. It is wrong in principle, first because it affects only those 
whose needs and whose claims are greatest; and second, 
because it is a rejection of the theory that compensation should 
provide some adjustment for the whole of a man's losses. If at 
the end of six years a gravely incapacitated workman is sud- 
denly left to carry his burden without assistance, it can hardly 
be said to do this. Then, it is demonstrably wrong in practice 
because the saving it achieves is derisory when compared with 
the total amounts of compensation expended annually over 
the whole work force." 

55. There is the suggestion already mentioned that there be a time 
limit introduced into the accident scheme, in part to effect immedi- 
ate savings for that system, in part to ease the wider cost burden if its 
principles were to be extended to incapacity arising from sickness. 
Those arguments do nothing to answer the issue of principle-that if 
savings must be made it surely ought not to be at the expense of those 
whose problems are worst. Nor will there be savings of appreciable 
significance, especially once the substituted flat-rate benefit is taken 
into account. 

Illness and injury 

56. The terms of reference do not ask us to examine the question of 
illness. But the differences between the benefits available to those 
who are incapacitated by injury and those incapacitated by illness are 



seen by many as anomalous and unfair : the needs of the person who 
becomes blind from diabetes are no less than those of a person 
blinded in a road accident. The responsibility of the community to 
take up some of the costs is the same in the one case as the other. 
Accordingly the personal injury scheme ought not to retain or to 
develop features which would impede decisions that its principles 
should be extended to illness. 

57. The Royal Commission on Social Policy has similarly 
emphasised along with the principle of community responsibility the 
principle of equality of treatment : those with similar needs should be 
treated without regard to any differing, fortuitous causes of those 
needs. 

58. In the later parts of this report and in the attached draft legisla- 
tive proposals we make a number of recommendations which would 
remove some of the differences or reduce part of the impact arising 
from the division between illness and injury. Thus we propose some 
movement in the line between injury and illness-a line which has 
been moved in the past of course to include occupational disease and 
deafness. We suggest that entitlements to medical and related treat- 
ment and to rehabilitation should depend simply on the need and the 
extent of the incapacity, and not on its cause. And we recommend 
that lump sums, provided under the present system as a special kind 
of benefit for bodily pain or for the loss of bodily function, should be 
abolished. 

59. An award of this kind is quite anomalous in the general social 
welfare field. It exists simply as a reflection of the continuing influ- 
ence at the time the accident scheme came into being of damages 
concepts in respect of personal injury claims which until then could 
be brought in the Courts based upon allegations of negligence. In the 
case of sickness a call for extra social welfare benefits for discomfort 
would seem outlandish. If effort is to be made to treat injury and 
sickness disabilities alike it could hardly be sensible to call for general 
entitlement to this kind of payment. 

60. But differences will remain, especially in the area of income 
support and other monetary benefits. It is not within our remit to 
propose that they also should disappear. And the Royal Commission 
on Social Policy does not consider that it can, on the basis of its 
understanding of the costs, propose at the moment a general exten- 
sion of the income support aspects of the injury scheme to those who 



are ill. Some are critical of the continuation of such differences, even 
to the point of suggesting that, if the division cannot be completely 
removed, no changes at all should be made in the direction of reduc- 
ing them. 

6 1. Such suggestions need to be put in their wider historical context. 
Thus the law from very early days gave greater rights to just some of 
those who suffered personal injury-as an example, if the injury was 
caused deliberately by assault. And later negligently caused injury 
and, in some cases, injury even without fault resulted in the liability 
of the wrongdoer. Last century, extensive defences to such liability 
became available to major groups of defendants, especially employers 
and manufacturers. The legislature however moved to widen com- 
pensation for injury, for instance by establishing employer liability 
for all work injuries whether there was fault or not, by establishing 
motor vehicle injury schemes, and by requiring insurance by those 
who might be liable. 1974 saw another and major movement of the 
line to include all personal injury by accident. Resistance to wider 
coverage on the basis that it is not comprehensive invites the 
response of the best being the enemy of the good. And it also assumes 
that a line which may appear illogical cannot be justified by com- 
bined effects of history, experience and community support. 

62. Such criticisms of differing treatment must also be set in a wider 
context. Unintended personal incapacity can arise from causes other 
than injury and illness, it can arise just as randomly in those other 
cases, and it can give rise to the same income needs. But again the 
fact that it is not possible to deal on an equal footing in the one 
integrated policy with all those incapacities does not mean that there 
ought not to be improvements in particular areas; again those 
improvements should be made in such a way so as not to stand in the 
way of greater rationalisation. 

63. Recently the Royal Commission issued a series of 6 Working 
Papers on the broad subject of income maintenance and taxation. 
Paper No. 5 addresses problems faced by the disabled including the 
extent to which there should be an acceptance of responsibility for 
them by the community generally and the rather uncoordinated way 
in which various kinds of assistance have been made available. In 
particular questions are asked about the disparate treatment of inca- 
pacities arising from sickness and injury. 



64. Apart from the lump sum anomaly the thrust of the paper is to 
find ways of limiting benefits under the present accident scheme in 
order to constrain costs should it extend to sickness. There is a 
proposal which would impose a long waiting period of four weeks 
before earnings related benefit would replace flat social security-type 
payments. And another to remove the earnings benefit after two 
years in favour of a similar flat-rate payment. 

65. Sometimes departures from general principle bring new and 
worrying problems in place of those intended to be left behind. So 
there are questions. To what extent can savings really be achieved by 
these time barriers? How far would the flat rate substitute have to be 
lifted above the basic subsistence level in order to avoid valid criti- 
cisms of the kind which led to abandonment of the old workers' 
compensation system in the 1960s? How justify down-grading the 
living standards or the status of those who are still left incapaciated 
after two years-the most afflicted of all? 

66. If the need for economy is to be the imperative when the time 
arrives to go to sickness would it not be fairer and simpler to slightly 
adjust for everybody the share of earnings to be replaced? From 80% 
to 75%, for example. And could the move not be made by stages as 
circumstances permitted? There could be quite an early move to 
equate medical benefits. It then could be appropriate to make inclu- 
sions in the list of "deemed" injuries by reference to a category such 
as the congenitally disabled whose problems are serious and become 
manifest with a specified age. 

Employer levies 

67. The problem for employers is explained in the two earlier 
papers. In 1983 reductions averaging about 30% had been made in 
the levies required from employers. It was an unwise move. It caused 
an alarming erosion of reserves. And within three years a need for 
suddenly announced increases of 300% to as much as 500% which 
would take effect only five months later. The serious budgetary impli- 
cations for many employers became one of the specific reasons for 
the present inquiry. 

68. The increase took the average of 77 cents per $ l  00 of pay-roll 
up to $2.33, or $2.47 if levies upon the self-employed are brought 
into the equation. But for numerous employers the charges were far 



higher than the relatively manageable average. The new rates ranged 
up to the very high figure of $27.85. 

69. It was the outcome of a so-called system of classification of risk 
which required unequal contributions to the accident fund from indi- 
vidual categories of trade or industry. The idea was to relate levy to 
accident record in each particular case. But in truth there had never 
been precision or even much principle in calculations which were 
supposed to find true differences between as many as 103 classifica- 
tions. Moreover, some encompassed more than 100 work categories 
and others no more than one or two. 

70. Against this background the principal recommendation in the 
Interim Report was that the variable rates obtained by attempting to 
discover the cost of accidents in each work-place should cease in 
favour of assessing the same percentage levy against all employers 
and the self-employed, in other words the percentage which overall 
would produce whatever was properly to be regarded as a fair contri- 
bution by those two groups towards the costs of all accidents. 

71. As indicated and developed later in paras 250-265 the reasons 
for the recommendation for an over-all flat levy rate turn upon- 

* the inadequacy of the calculations 

the assessment of cost rather than occurrence 

the confusion of insurance concepts with social welfare 
purposes 

the extreme range in the demands upon various groups of 
employers 

the difficulty and even artificiality of pressing each activity 
into a neat little packet 

/ 

the waste of time and money in trying to do it 

and common fairness. 

72. There are claims that the classification system encourages 
employers to promote safe conditions of work. Indeed there is a 
tendency to confuse this variable rate concept with the different 
implications associated with the idea of providing bonuses or impos- 
ing penaties in response to the performance at individual work- 
places. However, for reasons elaborated later we are unable to accept 



these arguments in their various forms. Nor do we think there is any 
equitable or other justification for the recent extension of the system 
to embrace those who are self-employed. 

73. So we are left in no doubt that we should adhere to our earlier 
recommendation for a flat-rate levy. 



THE COMPENSATION SCHEME IN 
OPERA TION 

Benefits 

74. The essence of the compensation part of the scheme is simple; 
those injured by accidents are compensated, as appropriate by their 
medical and related expenses being met, by earnings related compen- 
sation to help offset their financial losses, and by lump sum payments 
for the permanent loss or impairment of a bodily function and for the 
loss of enjoyment of life and pain and suffering. As a consequence 
each year, about 150,000 New Zealanders who are injured receive 
help through the Accident Compensation Corporation to recover 
their position in the life and work of the community and to meet part 
of the costs and financial losses caused by the injury. Others-we do 
not have the exact figures-also get part or all of their medical and 
related expenses met through general practitioners' services, public 
hospitals, and related health services. And others-impaired in ear- 
lier years and still incapacitated-continue to receive payments from 
the fund. 

The average amount paid by the Corporation to a claimant is now, 
we understand, well over $1000 and in the case of those who are very 
seriously injured a great deal more. (That average does not include 
those who receive only medical and related treatment.) That is to say 
the scheme does deal with a large number of major injuries. The 
assistance is given whatever the cause of the injury and regardless of 
where the injury occurs (for instance, at work, on the road or at 
home). 

75. In the 198711988 year the Corporation estimates that it has paid 
about $693 million. On the basis of recent years' experience, a little 



under 50% is earnings related compensation paid on a periodic basis 
(and more than half of that figure is now paid to those injured in 
earlier years, some as long ago as 1974). About 20% constitutes lump 
sums for non-economic loss. Somewhat less is paid from the fund for 
medical, hospital and related expenses, and smaller amounts for reha- 
bilitation benefits and generally for accident prevention and rehabili- 
tation. The administration cost was anticipated to be 7%. The 
estimated income is $926 million, allowing for a substantial contribu- 
tion to badly depleted reserves. The spending amounts to about 60 
cents each day for each New Zealander. 

76. Comparisons are of course difficult since no two systems are the 
same and the New Zealand scheme is more comprehensive than the 
others with which it might be compared. But to take one point of 
comparison the administrative costs of other schemes, including 
those involving private insurance, are in every case we know of 
higher-often by a large margin-than the New Zealand costs. That 
is of course not surprising because, for example, the decisions and 
disputes involved in determining the coverage of less comprehensive 
and more complex schemes must involve costs. So too does the need 
to provide, on a funded basis, against future contingencies. As we 
have mentioned, the increase involved in the New Zealand scheme of 
reintroducing an insurance element would be of the order of another 
$400 million. 

77. A related comparison is of the amount that employers pay in 
similar jurisdictions for workers' compensation coverage. The New 
Zealand average is $2.64 for each $100 of payroll. That includes 
more than 50c to make up diminished reserves and 8c collected on 
behalf of the Department of Labour to fund its industrial health and 
safety programmes. It also covers non-work accidents ($1.05 of the 
rate is for that purpose). 

The Ontario workers' compensation average levy last year was $2.88 
for each $1 00 of payroll and that for British Columbia $2.04 (almost 
the lowest in Canada). Our interim report provides some relevant 
figures for workers' compensation or workcare levies or premiums 
from four Australian states. Most New Zealand rates were lower, in 
some cases by a wide margin, except in the safest work areas (where 
the flat non-work element included in the New Zealand rates has a 
greater consequence). And as we mentioned earlier the Australian 
motor vehicle and workers' compensation levies consume a greater 



proportion of the Australian gross domestic product than does our 
more comprehensive scheme. 

78. In the light of such benefits and costs it is not surprising that we 
are told in the reference to us that the principles underlying the 
scheme are broadly acceptable and deserve to be supported, or that 
an overwhelming number of those addressing the point in submis- 
sions to us expressly indicated that the general form of the scheme 
should be retained and almost all of the remainder took it for granted 
that there was no question of reverting to the old fragmented, unfair 
and costly systems, or that in a recent nationwide poll of a sample of 
2500 people, 80% expressed support for the scheme, though many 
(like many making submissions to us) also responded positively to a 
series of questions suggesting a redistribution of some of its costs. 

79. The almost universal reluctance to go back and to reintroduce 
elements of the old law is consistent with what we assess to be the 
prevailing view of leading commentators on civil liability for per- 
sonal injury. Thus much recent American writing addresses the "torts 
crisis", "the failure of the law of tort" and the related "insurance 
crisis". And Professor Andre Tunc, the great French legal scholar in 
the principal contribution on the law of torts in the highly authorita- 
tive International Encyclopedia of Comparative Law (Vol 11, ch l 
(1983) and supplement (1986)) flatly rejects fault as the basis for 
determining compensation in the case of unintentional personal 
injury. He proposes two answers: civil liability should give way to 
loss spreading techniques, and, to the extent that tort law is not 
replaced by social insurance, to no fault compensation (feasible he 
says when imposed on large enterprises or backed by insurance). This 
general writing is in significant measure based on the conclusions 
(already acted on in New Zealand) that tort liability for unintentional 
injury does not serve the deterrent function of the law of tort and 
poorly, if at all, serves the compensation one. Professor Tunc's opin- 
ion about deterrence can be tested for New Zealand in relation to one 
set of statistics-those relating to traffic accidents. One very careful 
study concludes that 

the removal of tort liability for personal injury in New Zealand 
has apparently had no adverse effect on driving habits. In fact, 
statistics show a decline in accident and fatality rates. ... [TJhe 
removal of tort rights for personal injury cases did not produce 
the increase in accident-producing behaviour predicted by 



the traditional theory of tort deterrence. (Craig Brown, "Deter- 
rence in Tort and No-Fault : The New Zealand Experience" 
(1985) 73 California Law Review 976. The article considers 
the statistics up to 1980. Subsequent statistics do not appear to 
put his analysis in doubt: Ministry of Transport, Motor Acci- 
dents in New Zealand-Statistical Statement-calendar year 
1986 Table 2; the addendum to that document suggests that 
the improvement in the safety record may be even greater than 
previously thought.) 

80. Unfortunately, comparable statistics for other unintentional 
injuries are not available. (We return to that matter later.) A recent 
OECD publication does however provide a basis for some compari- 
sons of New Zealand figures over time (and with other countries). 
Thus it shows that days lost from work due to ill health have been 
between 2.3 and 2.9 between 1973 and 1983 (with 2.3 being the 
figure in 1973 and 1983). Almost certainly the figures should be 
much higher, but our concern is with any significant change and the 
figures show none. And the rates of fatal injuries in industry show 
only small changes over the last 20 years (OECD, Measuring Health 
Care 1960-1983, Expenditure, Costs and Performance (1 985) Tables 
F.3 (see also p124) and F.5(B)). 

81. We must not give the impression that we see deterrence as 
unimportant. The promotion of safety is a very important matter. We 
accordingly consider in some detail, in the next part of this report, 
the ways in which unintentional injuries can be avoided or their 
impact lessened. We do not however see the alleged deterrent role of 
tort liability for such injuries as a significant factor. 

82. The Law Commission accordingly agrees with the very widely 
expressed view that the fundamental principles of the scheme are 
sound and should be retained. Indeed they should be built on. We do 
however consider that there are a number of important changes that 
should be made to the rights under the scheme of persons injured, to 
the sources of funding of the scheme, and to its administration. We 
consider these in later parts of this report. 

costs 

83. We first however return to an important aspect of the operation 
of the scheme: the matter of costs. We have already explained that big 



increases in the cost of the scheme formed a major part of the context 
in which we were asked to undertake this inquiry. As we said in 
October, we must give close and careful attention to the increases, to 
their real extent, to the reasons for them and to action, if any, which 
should be taken to deal with them. A proper understanding of these 
matters is significant for the scheme's public acceptability and, more 
importantly, the costs must be such and be seen to be such that they 
can properly continue to be borne. 

84. The Accident Compensation Commission in its first report 
before the scheme began predicted that it would have to handle about 
500 claims a working day-or say somewhat over 100,000 a year. 
That was an accurate prediction. The annual reports of the Accident 
Compensation Corporation record increases in the numbers of claims 
in recent years: 

Over the last 6 years the increase is about 17% although in the last 3 
years there has been a small fall. In that period claims by earners 
stayed roughly constant while motor vehicle claims increased (from 
12,000 to 18,000) and those on the supplementary account dropped 
(from 25,000 to 20,000). Consistent with that are injury statistics 
which in major areas show only limited change. So for each year from 
1974 to 1986 the numbers of deaths on the roads have been between 
550 and 770 and injuries between 14,000 and 21,000. Those figures 
may however require closer attention. The last after all contains a 
50% increase occurring in years between 1979 and 1986. During the 
same period claims on the motor vehicle fund which are on average 
more expensive than others have increased by a similar amount. 

85. But it is to the money costs of the accident compensation 
scheme that we should be giving major attention at the moment. 
Over the 4 year period from 1978 to 1982 the expenditure remained 
fairly constant when inflation is taken into account. But the next 4 
years saw a real increase of 49% or about 12% per year, and 40% over 
just the past 3 years with almost half of that occurring between 1985 



and 1986. The rate of increase between 1987 and 1988 is 10%. While 
a little lower than some earlier figures, it is still a high figure which 
must be carefully examined. What are the areas of increase? Can they 
be explained? Can they be justified? If not how are they to be dealt 
with? 

86. The examination of cost increases has identified several areas of 
increase. By far the largest is the increases in the amounts payable to 
those who claimed in earlier years and who in the next or later years 
are still in receipt of payments from the Corporation. Such payments 
will be mainly periodic earnings related compensation (payable in 
some cases to dependants). Certainly it is that cumulative effect 
which is our main concern. 

In 1975 of course all the payments would have been made to current 
year claimants, but over time earlier years' claimants who have been 
seriously incapacitated and who have continuing entitlements will 
continue to be paid compensation. By the early 1980s that group 
were receiving increasing amounts and proportions of the Corpora- 
tion's expenditure. The following table indicates the growth of the 
proportion of payments to earlier year claims up to 1987: 

Proportion of payments for old claims compared with total 
Percent 

1981 46.5 
1982 50.3 
1983 48.9 
1984 50.5 
1985 53.2 
1986 55.7 
1987 58.9 

87. The growth in the amounts actually paid for current and old 
claims (as opposed to the proportions) is perhaps more striking. The 
amounts in 1981 dollars for each year are as follows: 

For current year 
$ million 

6 8 
72 
8 9 
95 
95 

106 
106 

For earlier years 
$ million 

5 9 
7 3 
85 
97 

108 
134 
153 



88. Recall the earlier figures about the recent rate of 
increases-over the past 3 years an increase of 40%. The current year 
increase in that time is a little over 10% (or 3% each year), the earlier 
year increase by contrast is well over 50%. In some of those years 
indeed the only real increase has been in payments for earlier claims. 
So in 1987 the whole of the real increase in spending was for earlier 
year cases. The current year payment did not change at all. 

89. What are we to make of this? Two main conclusions occur to us. 
The first and more important is that the scheme is doing one of the 
very important things that it was set up to do-to provide real compen- 
sation for those seriously incapacitated by major injury without a limit 
of time (so long as they are incapacitated). It was always to be 
expected that the numbers of those who would be receiving such 
compensation would build up over a period of 18 to 20 years with the 
greatest annual increases in the first 12 years or so. Exactly that is 
happening. The recent increase in costs is almost solely in the build 
up of payments for all earlier cases. 

90. Our second conclusion qualifies the first and is best put in the 
form of a question. Should the build up be of the size that it is? Are 
the increased payments made to those who are more seriously injured 
being paid over a longer period than they ought to be? There are 
some worrying figures that suggest they are: thus over the last three 
years there have been large increases in the numbers of people who 
are still receiving payments after three years. We do not however 
know whether some of the increases can properly be related to the 
maturing of the scheme or whether the major explanation is that 
people in a similar situation are now staying on earnings related 
compensation for longer periods. We see later that there is some 
support for the second explanation but we do not know its relative 
significance. We also do not know what weight to give to the relative 
increase in recent years of motor vehicle injuries (with their higher 
average cost). We now look at more particular explanations of cost 
increase. 

9 1. Studies undertaken by and for the Corporation have identified 
several. The increases are sometimes referred to collectively as "cost 
creep", and are causing concern in other schemes (for instance in 
Australia) as well. 



92. Recent increases in major areas of expenditure in particular 
areas are as follows. (The figures have been corrected by deducting 
increases in average weekly earnings.) 

Type of expenditure 1984185 1985186 1986187 
Yo % % 

Weekly benefits to injured 13 14 l l 
Death benefits 6 - 1 -5 
Section 78 (lump sums: impairment) 5 0 44 12 
Section 79 (lump sums: lost enjoyment 

of life) 22 3 6 20 
Medical 14 2 5 -5 
Hospital 18 17 11 

93. The substantial increases in weekly benefits, above inflation or 
average wage increases, have been explained in a number of ways. We 
have already indicated one-a build up of the entitlements of those 
with long term incapacity. Another which similarly has not been 
precisely quantified is an increase in the time individuals are staying 
on earnings related compensation. Thus one survey of a district com- 
paring 1984 and 1987 suggests a near doubling of the proportion of 
persons receiving earnings related compensation for 44 weeks (from 
3.3% to 6.1%); and other calculations and projections suggest an 
increase in the average number of days on earnings related compen- 
sation from 23.9 in 1982183 to 32.1 in 1986187, The process of 
making medical assessments may be a significant factor. 

94. One partial explanation of the increase in weekly benefits in 
1986187 is the 1985 amendment to s.59(2) of the Act. One conse- 
quence of that change is that those who are fit for light duties but who 
cannot find work no longer have their earnings related compensation 
reduced by a notional amount of earnings. Various suggestions have 
been made of the cost of this change to the Corporation-costs which 
might be increased with growing difficulties of getting employment. 
While no final calculation has been made, the change must have had 
some quite large consequences for spending on earnings related 
compensation. 

95. The very large increases in 2 of the last 3 years in lump sums 
might be explained in three ways-higher awards being made, an 
increase in the number of claims, and a catch up on the backlog of 
claims. With effect from 1983 the maximum s.78 amount for perma- 
nent loss or impairment of bodily function increased from $7,000 to 



$17,000. The increase between the 1983 and 1984 payments under 
s.78 was only 3% (with no allowance for inflation). The statutory 
increase must provide much of the explanation for the very big 
increases in the next 2 years, but the rate of increase has fallen greatly 
since. Given the schedule element in many S. 78 calculations there 
should be limited room for further major increases. There has also 
been an increase in the number of S. 78 awards. 

96. The s.79 maximum figure has been fixed at $10,000 throughout 
almost the life of the scheme. In this case the increases in levels of 
payments have been the result of judicial decisions rather than legis- 
lative change. In recent years the increases in total payments result 
principally from increases in the level of the individual payment. 
Some suggest that the statutory limit means that the average cannot 
go much higher. 

97. The changes in medical payments in the earlier period reflect, 
first, considerable increases in the numbers of some treatments (the 
trend has since been reversed in the case of general practitioner visits 
and physiotherapy services where there is now in practice a surcharge 
paid by the injured person). They also reflect the decisions of the 
Corporation (some challenged in court proceedings) not to increase 
some fees in recent years. When there is no such limit-as with 
specialists' fees-the increase is more rapid. (In that case, too, there 
is no surcharge to be paid by the injured person.) 

98. The increases in private hospital costs appear to result from an 
increase in volume of the services so provided. 

99. Much of the above discussion is tentative. That is so for two 
reasons. In many cases precise information-particularly about the 
reasons for the changes in cost (and the differing rates of change)-is 
just not available. We mention later the need for better statistics-a 
need that is widely recognised. 

The second reason is that in some of the areas the changes which we 
propose will either remove the particular problem or lessen it. Thus 
we propose that the determination of permanent partial disability be 
made earlier than is commonly the case. The consequence should be 
some saving against earnings related compensation. Next we propose 
that lump sums be abolished (but we recognise that their proposed 
replacement by a partial disability benefit will introduce new cost 
issues). And in the area of medical and related benefits we propose 



that distinctions between the treatment of injury and illness victims 
be removed (with the opportunities for the abuse of the distinctions 
also being removed), that the incentive for individuals be increased 
by requiring them to bear part of the cost of medical treatment, and 
that the injury claimant sign a claim form. 

100. Major questions about costs still remain. There are unex- 
plained increases which may well continue even if our proposals are 
adopted. The Corporation is undertaking investigations into possible 
fraud and abuse. A formal programme is being considered. We com- 
mend that initiative. It is important that the scheme not be abused. It 
is important as well that it be seen not to be abused. The scheme does 
appear to have more than its share of bad publicity. 

101. The other point is that careful attention must be given to 
monitoring the areas of major expenditure. We have already made 
the point that more needs to be known about the spending on earlier 
year claims. To what extent have there been increases in the period 
on earnings related compensation which cannot be justified? Is there 
in some cases too long a period before permanent partial incapacity is 
assessed with the consequence of a delayed return to the work force 
and unnecessary payment during that time of the full earnings related 
benefit? 

102. We repeat our main conclusion on costs. The substantial 
reason for the recent increases in compensation spending is to meet 
the costs of those who have made claims in earlier years-that is for 
the more seriously incapacitated. The cost of claims in the first year 
has increased by only small amounts. 



SAFETY AND REHABILZTA TION 

103. The name of the Accident Compensation Corporation, the 
short title of the Act, the work and spending of the Corporation and 
most of the public debate and the submissions made to us emphasise 
compensation. And yet it is only one of three ways of dealing with 
personal injury. The most important is prevention. Next in impor- 
tance is rehabilitation-the obligation to help those injured to 
recover from or at least to deal with the incapacity. And third is the 
duty to compensate those injured for their losses. 

104. In this early part of the report we attempt to redress the bal- 
ance by stressing the promotion of safety and the importance of 
rehabilitation. In particular we make proposals in response to the 
widely held opinion that those two vital matters are not adequately 
handled in our system of government. 

SAFETY 

105. The Accident Compensation Act 1982 places great emphasis 
on the promotion of safety and occupational health. Indeed, accord- 
ing to s.35 of the Act, it is 

a matter of prime importance for the Corporation to take an 
active and coordinating role in the promotion of safety. 

106. Parliament underlines its judgment of that importance by giv- 
ing two reasons for safety promotion, one humanitarian, the other 
economic or efficient (with a humanitarian element as well). Safety is 
to be promoted 

to avoid human suffering, and 



to prevent wastage of manpower and so assist efficiency and 
productivity. 

Responsibility of government 

107. The Corporation is not of course the only public body with 
heavy responsibilities in this area. So one major general function of 
the Department of Labour is to promote and maintain safe and 
healthy working conditions. Accordingly that Department is bound 
by law to make inspections and take other necessary action for the 
purpose of ensuring that employment obligations are met. These 
obligations include those laid down in many safety statutes. A princi- 
pal function of the Department of Health is to administer Acts so far 
as their purpose is the promotion or consideration of health. Others 
are to prevent, limit and suppress infections and other diseases, and 
to inspect factories with the purpose of promoting public health and 
preventing disease. 

The Ministry for the Environment has statutory functions in respect 
of environmental impacts, pollution control, reduction of the effects 
of national hazards and the control of hazardous substances. 

And although their general departmental statutes do not specifically 
indicate it, the Ministry of Transport and Ministry of Energy have 
major safety responsibilities, in part under specific legislation. In 
addition in 1973 Parliament established the Road Traffic Safety 
Research Council with the function of advising the Minister of 
Transport on road traffic safety research. 

108. Those are responsibilities of central government arising from 
general provisions in the statute book. Its responsibilities are of 
course far wider than that-in part because particular legislation (for 
example relating to machinery, such as boilers, lifts and cranes, or 
substances, such as asbestos) may add to those functions, and because 
wider functions may be exercised as a matter of policy. 

One measure of the extent and balance of the activities is provided by 
some staffing and expenditure figures in the occupational area-the 
industrial safety, health and welfare staff in the Department of 
Labour number 318 and have a budget of $22 million (most of it 
gathered through the Accident Compensation levies); occupational 
health, chemical safety and assessmelit staff in the Department of 



Health are about 134 with a budget of $9 million; the Marine Divi- 
sion survey staff of 150 have a budget of $7 million (the total Divi- 
sion budget, covering additional matters such as the lighthouse 
service, the nautical advisory service (including search and rescue) 
and marine examinations is $18 million); the Mines, Quarries and 
Tunnels inspectors of the Ministry of Energy number 43 and have a 
budget of $3.5 million; and the Accident Compensation Corporation 
Accident Prevention Branch has a staff of 40 (out of an establishment 
of 63) at a budget of $5.5 million ($2 million of which is for financial 
grants and educational campaigns). (The Corporation's publication, 
Unintentional Injury (1987) 68-69, provides relevant information 
about this area.) To that should also be added part of the road and 
civil aviation responsibilities of the Ministry of Transport and rele- 
vant work of the Ministry for the Environment. 

109. Responsibilities and functions belong as well to local govern- 
ment, for instance in respect of the placing of hazardous industrial 
activities in a district, building standards, fire prevention in private 
buildings, in factories and generally, safety in factories, pure water, 
roading, and public health in general. 

110. Many of these responsibilities of government are to be seen 
against New Zealand's treaty obligations, often undertaken within 
bodies such as the International Labour Organisation, the Interna- 
tional Maritime Organisation and the International Civil Aviation 
Organisation. We have as well the experience, legislation and prac- 
tices of other countries to measure our efforts against. 

Individual responsibility 

11 1. We must move from the responsibilities of government agen- 
cies, stressed in the strong statutory statement of the duties of the 
Accident Compensation Corporation itself, to individual responsibil- 
ity. The primary responsibilities in respect of safety are of course 
with the individuals most immediately involved-with the factory 
owner and the factory worker, the driver and the pedestrian, the 
manufacturer of a product and the consumer, the pilot and the air- 
line, the rugby player and the rugby club. 

112. The law and other social norms and forces emphasise and 
support those responsibilities in a great variety of ways with the aim 
of reducing injuries or at least moderating their severity. The whole 



area of safety promotion and preventing and reducing injury is a 
large one. We are not in this reference concerned with precisely how 
the responsibilities should be stated and satisfied in their totality. We 
should however make proposals about those matters given the major 
emphasis in the 1982 Act on the promotion of safety and the very 
great importance of that objective. 

Occupational safety and health 

1 13. We begin with the broad area of occupational safety and health 
and then move beyond it. Our task is made the easier in the occupa- 
tional area by the work done by others, for instance by other coun- 
tries (as in the provinces of Canada, the states of Australia and the 
United Kingdom), by the International Labour Organisation, and in 
New Zealand, by the Department of Labour and other agencies. 
Some of the work in New Zealand has been done for the Advisory 
Council on Occupational Safety and Health (ACOSH). Much of this 
experience has been brought together in a New Zealand context in 
Ian Campbell's valuable book, Legislating.for Workplace Hazards in 
New Zealand : Overseas Experience and our Present and Future Needs 
(1987); and we express our appreciation to him for much direct 
assistance he has given us during our enquiry. The wider picture of 
unintentional injury has been surveyed from the point of view of 
research in a recent interesting report for the Medical Research 
Council and the Accident Compensation Corporation by Elizabeth 
McLoughlin and John Langley, A Review of Research on Uninten- 
tional Injury (1987).  

114. This body of law and practice recognises the responsibilities 
and corresponding rights of employers and of workers, but not of 
them alone. It extends as well to others, such as constructors, owners, 
supervisors, manufacturers, suppliers and members of the public. 
The responsibilities can be met in a variety of ways-for instance in 
the work place by the employer establishing safe plants and safe 
systems of work, with good equipment well maintained, with good 
supervision, information and training, and with necessary safety 
equipment and clothing; and by the worker complying with the rele- 
vant law, using and wearing required equipment and protective 
devices and clothing, reporting breaches of the law and hazards, and 
not using any methods of work in a way that may endanger that 
worker or any other worker or, indeed, a passer-by. 



The characteristics of the responsibilities for occupational safety and 
health 

115. The responsibilities just listed have several characteristics. 
First, some apply before the possible point of injury-a safe plant, 
instruction, the provision of safety clothing, and the notification of 
hazards for instance, while others apply at that point-the worker 
not using an unsafe method of work for instance. And a further 
important set of obligations (not illustrated above) may operate after 
an injury, for instance by way of establishing an occupational health 
service and monitoring the health of workers exposed to hazard. 

116. Second, some of the responsibilities are stated in particular 
terms prescribed for the employment in question while others are 
more general-for example the promotion of the health and safety of 
workers on a construction site, or the maintenance in good condition 
of equipment and protection devices. The inclusion of the more 
general standard recognises that the precise industry or occupational 
regulation may not adequately cover the ground. 

117. A third characteristic of the responsibilities relates to the way 
they are established. They might be written in the Act by Parliament, 
prescribed in regulations made by the central government or in 
bylaws made by local government, established by codes of practice, 
included in industrial agreements and awards, or established in less 
formal ways. (The Standards Association also issues standards and 
the Occupational Health Technical Advisory Committee is involved 
in the development of occupational health standards.) Such codes, 
which are increasing in number, set out recommended practices in 
particular areas of work (for instance with machinery or electrical 
equipment). In general, notice is to be given of the intention to 
prepare a code, and the relevant Minister is to consult with those 
affected by the proposed code and to consider their comments. In 
some cases the code is given somewhat greater legal force than that of 
a mere recommendation: compliance is rebuttable evidence of lawful 
practice while breach is rebuttable evidence of unlawful practice. 
Such a code might later be given the full force of law by being made a 
regulation. 

1 18. The fourth characteristic relates to the legally prescribed meth- 
ods of seeking compliance or enforcement. Workers may have (in 
addition to the duty mentioned earlier to report breaches, defects and 
hazards) the right to refuse to work when they have reason to believe 



that the equipment or work place is likely to endanger them. This 
right appears to exist at common law as well as being recognised in 
some statutes. It may also be accompanied by a right not to be 
penalised for making complaints and refusing to work. Other possible 
forms of worker participation include employer consultation with 
them about safety, access to the enforcement authorities, the election 
of worker health and safety representatives and the formation of joint 
management/worker health and safety committees. Some of these 
matters are the subject of the present voluntary code of practice 
promoted by ACOSH last year. (See its Report for the year ended 3 1 
March 1987, AJHR G 41, p3.) 

119. So far as the law is concerned, other methods of ensuring 
compliance and promoting safety are largely in the hands of govern- 
ment officials-local as well as central. They have general functions 
of monitoring developments and proposing means of handling new 
and recurring hazards. In more particular contexts they have powers 
of inspection and enforcement. Inspection is provided for in the 1LO 
Labour Inspection Convention 1947. The functions of inspection are 
to 

(a) secure the enforcement of the law relating to conditions of 
work and the protection of workers; 

(b) supply technical information and advice to employers and 
workers about the most effective means of complying with the 
law; and 

(c) bring to the notice of the competent authority defects or 
abuses not specifically covered by existing law. 

Among the inspector's powers is the power to order alterations in a 
plant to secure compliance with the law and to order immediate 
measures in the event of imminent danger to workers' health or 
safety. 

120. Enforcement may also be by way of administrative penalty, 
criminal prosecution involving the regular penalties of the criminal 
law, and court orders to alter methods of work so that they comply 
with the law. In some circumstances civil litigation will be initiated 
(usually now in New Zealand only in respect of damage to property) 
and the government has a wide power to initiate inquiries into acci- 
dents. Some safety legislation limits the right to prosecute to the 
relevant government officials thereby departing from the usual more 



liberal practice that where Parliament creates an offence anyone at all 
may initiate prosecutions. We mention some other methods of 
enforcement of safety standards later (paras 136, 148, 149). 

12 1. A final characteristic of the responsibilities for occupational 
safety and health is that they indicate at least four different injury 
prevention strategies. (These relate in part to the temporal character- 
istics considered in para 115 above.) One is education: suppliers, 
employers, workers and others being better informed by one another, 
or by public agencies, or by their trade associations or unions of work 
place hazards and of the ways of removing or avoiding them. The 
education can be carried on much more widely, at all levels of educa- 
tion and training, including higher technical, medical and profes- 
sional education. A second is design. Design removes or substantially 
reduces the risk by physical measures or complete prohibitions (such 
as median dividers on highways or bans on the use of asbestos). Such 
measures do not require any action by those immediately involved in 
the enterprise. The danger is removed from them. A third strategy is 
legislation (which might of course also underly the first and second 
strategies), setting standards and responsibilities for those involved 
and providing for enforcement-matters already considered. A 
fourth strategy, also mentioned earlier and perhaps the least obvious, 
is the involvement or cooperation of those affected in safety promo- 
tion. One manufacturing company told us of a very successful safety 
programme which it has introduced over the past 7 years, reducing its 
accident frequency rate and breaches of codes enforced by the 
Department of Labour by about 90%. That company has the follow- 
ing passage in its safety and health policy: 

The success of the safety programme depends on the willing- 
ness of all employees to work together as a team with a genuine 
concern for the well being of themselves and their fellow 
employees. 

An International Labour standard 

122. The International Labour Convention concerning Occupa- 
tional Safety and Health and the Working Environment (No. 155 of 
1981) helps bring the above matters together and indicates possible 
future directions. (ACOSH has indicated that it is taking this conven- 
tion into account in its study of comprehensive legislation relating to 



occupational health, 1987 Report p4.) The Convention requires the 
States which have ratified it 

in the light of national conditions and practice, and in consul- 
tation with the most representative organisations of employers 
and workers, [to] formulate, implement and periodically 
review a coherent national policy on occupational safety, occu- 
pational health and the working environment. 

The aim of the policy shall be to prevent accidents and injury 
to health arising out of, linked with or occurring in the course 
of work, by minimising, so far as is reasonably practicable, the 
causes of hazards inherent in the working environment. 

123. National policy is to take account of 

(a) the material elements of work (such as the work place, equip- 
ment, substances, and work processes); 

(b) relationships between those elements and those who carry out 
or supervise the work; 

(c) training; 

(d) communication and cooperation at all levels of the working 
group and the undertaking; 

(e) protection of the workers and their representatives from disci- 
plinary measures as a result of actions properly taken by them 
in conformity with the national policy. 

124. The emphasis on the involvement of organisations of employ- 
ers and workers in the government's formulation of a national policy 
is carried through to the plant level, in respect of which the Conven- 
tion provides for various specific measures of cooperation between 
employers and workers (and workers' representatives) for instance in 
relation to information and training. It also provides quite generally 
that 

cooperation between management and workers andlor their 
representatives within the undertaking shall be an essential 
element of organisational and other measures taken in pursu- 
ance of Articles 16 to 19 of this Convention [the specific provi- 
sions about safety in the undertaking]. 



"One Act-One Authority" 

125. Proposals for "one Act-one Authority" for occupational 
safety and health are to be seen against the above background and 
against the fact that such arrangements are now common in countries 
with similar traditions and employment patterns to those in New 
Zealand. That position has been strongly urged for instance by the 
Department of Labour and by an expert in this area, Mr Ian Camp- 
bell (para 1 13 abovej. It is mentioned in the Review of Department of 
Labour Activities (March 1988) 5.5.7 and 9.4.16, and is being con- 
sidered within ACOSH. It is seen as providing many advantages, 
first, in bringing together relevant information, expertise and expe- 
rience in one body with appropriate tripartite composition and, 
second, in establishing in a single statute the general responsibilities 
for safety along the lines indicated in paras 1 13-1 2 1 above. Just one 
particular matter evidences the first broad set of advantages. ACOSH 
in its 1987 annual report recognises, as do many others (eg Langley 
op cit), that we do not have the accident data that will help us iden- 
tify priorities for occupational safety and health policy and monitor 
the effectiveness of accident prevention programmes. 

126. To quote ACOSH, the Report of the Review Committee on New 
Zealand Statistics of Accidents Involving Injury noted the deficiencies 
in Accident Compensation Corporation statistics "because the most 
pressing requirements [for the Corporation] were the receipt of 
claims and the prompt payment of compensation-statistics were 
produced as a byproduct. Since 1984 the Corporation has developed 
an Integrated Information System which became fully operational in 
December 1986. The Council's statistics committee is now examin- 
ing the new system to determine whether it can provide adequate 
statistical information to meet the needs of other organisations, in 
particular, Government departments, unions, and employers' 
organisations." We can confirm from our own experience that ade- 
quate statistics in several areas do not appear to exist. 

The wider safety area 

127. It is not for us to express a final view on the "one 
Authority-one Act" idea except by taking it one step further and 
putting it into wider context. Our discussion of safety has mainly 
related to work place safety and health. It should now, given the 
scope of the accident scheme, extend to include all accidents. We can, 



we think, come quickly to the point. Notwithstanding the strong 
statutory language quoted in paras 105 and 106 above, we do not 
have a single Minister and supporting agency with responsibility for 
safety promotion in New Zealand. 

128. The fragmentation which others have identified in the employ- 
ment context is even more apparent in the wider safety area. Thus 
there is no central body of information about safety promotion, no 
central set of officials to advise Ministers on a coordinated pro- 
gramme of research, prevention and evaluation, and accordingly no 
overall governmental view of the allocation of public resources for 
those very important purposes. These matters of course are not solely 
for the central government. We have tried to stress throughout this 
section the responsibility of individuals, especially as workers, 
employers, and manufacturers and we shall consider that further. But 
insofar as the central government is concerned (and should be con- 
cerned) we agree that there is a gap in our system of government. We 
accordingly propose that a Minister be charged with responsibility for 
the promotion of safety and the prevention of accidents across the 
whole field. 

That central function would be greatly aided by, and could indeed 
contribute to, the development of more comprehensive legislation in 
the safety area (as with the proposal for an industrial safety, health 
and welfare bill). The actual administration of safety standards would 
of course continue to be with particular, specialised units of govern- 
ment, both central and local. We mention this matter again when we 
have considered rehabilitation (where there is a similar lack and 
similar need). But first we should give further attention to the ques- 
tion of forces for safety in relation to individuals. What is it that 
makes individuals behave in a safe manner? 

Financial incentives in the accident compensation scheme? 

129. We have two particular reasons relating to the present accident 
compensation scheme itself for asking that question. Some people see 
two features of the present scheme as promoting safe behaviour and 
penalising unsafe practices. The first is the industry rating scheme 
under which an industry with a higher personal injury cost (such as 
meat works) pays a proportionately higher levy than an industry with 
a low personal injury cost (such as banks). The second is the power of 
the Corporation to impose a penalty (of up to the full cost of the 



annual levy) or confer a bonus (of up to half of the levy) by reference 
to the accident experience of a particular employer. These powers are 
quite distinct-the first concerns the general scene, the second the 
particular employer; the first attempts to measure whole industries 
against other different groups, the second measures a particular 
employer against others within that industry group. Can the exercise 
of those powers promote safety? Do they provide a financial incen- 
tive in that direction? 

130. These questions should not be answered in isolation from the 
major forces for safety and for compliance with the relevant law. We 
again discuss those forces briefly and then consider the two powers in 
turn. This will involve some repetition, but our experience is that 
some repetition is needed if the points are to be grasped. 

Safety incentives in general 

13 1. What persuades people at risk of injury or able to inflict it on 
others to take care to avoid it? The question is a very big one. It has 
many answers. We have considered some of those applying in 
employment. We give now an indication of their range, in part to 
show why we do not accept that our proposed changes to the levy 
scheme would discourage any effort made by an employer to reduce 
workplace hazards. 

132. As we explain elsewhere the present accident compensation 
scheme already places financial incentives in favour of safety and 
minimising injury on employers and workers-the employer or the 
worker has to meet the cost of the first week and the worker does not 
receive full earnings related compensation. The proposal we make to 
extend the waiting period for a second week would further enhance 
that incentive. The total amounts of money involved are already 
large and would be increased by at least a further $20 million. That is 
to say the direct financial incentive to safety contained within the 
accident scheme is already large, and would be made larger. 

133. The incentives outside the scheme are probably even more 
significant. The first of them must be self interest-of the employee, 
the driver, the "do-it-yourselfer", the tramper and especially in the 
present context the employer. The employer as a result of accident 
may lose the services of a skilled experienced employee. Whether the 
loss of human resources is significant for the employer or not (for 



,some but not all employees can be quickly replaced), other direct 
, ~ o s t s  may be-in damaged and destroyed property, plant, machinery, 
buildings, spoilage of material, interruption of production, loss of 
sales and profits and other consequential losses. Many of those prop- 
erty losses are of course covered by insurance taken out in very large 
amounts. (The total of fire and accident premiums in New Zealand is 
considerably in excess of Accident Compensation levies.) Accor- 
dingly such incentives as an insurance policy may provide through 
experience rating, accident prevention (by increasing premiums if 
safety measures are not taken), no claims bonuses, and the like are 
already relevant to many accidents that may also cause personal 
injury. 

134. The prospects of such losses have led some businesses (see for 
example para 121), in some cases with the support of the Corpora- 
tion, to introduce sophisticated safety audit programmes (Interna- 
tional Safety Rating). In addition to a substantial drop in recorded 
accidents such programmes can produce other benefits-in one case, 
big increases in production, improved communication between the 
company and the employees, employees' increased awareness that 
they are part of a team, decreased fuel consumption, increased 
employee respect for equipment, and improved control over 
production. 

135. A related development also mentioned earlier is the growing 
acceptance of the need for methods for the promotion of workplace 
safety involving cooperation between all involved. Over recent years 
legislation relating to railways, construction, electricity, factories and 
commercial premises has provided for the drawing up of codes of 
safety practice by departments in consultation with those affected. 
These codes are not necessarily directly and legally binding, but they 
can have legal significance. They are also part of a world-wide move- 
ment towards greater worker participation in occupational health and 
safety. 

136. The law provides at least four other incentives towards safety, 
again touched on earlier. Unsafe methods of work or products which 
cause damage to property outside the work place can be the subject of 
civil actions in the courts by those damaged. Again insurance may 
have a role. 

Secondly, professional and occupational disciplinary processes will 
be significant in some situations. That prospect and the next two 



cannot be the subject of insurance and accordingly individual respon- 
sibility is greater in these areas. 

Thirdly, much safety legislation imposes standards and rules which 
can be supervised and enforced through inspection, courts and com- 
missions of inquiry, and prosecution in the criminal courts. Some- 
times the official remedies may include the stopping of unsafe 
activities, such as the closing down of a factory. The general emphasis 
in the administration of this law so far as it relates to factories and 
commercial activities, in New Zealand as elsewhere, is however on 
guidance and education rather than on coercive measures. Road 
safety law is seen differently, with large numbers of drivers being 
prosecuted and heavily penalised for unsafe driving. 

Fourthly, the general criminal law may be invoked-manslaughter 
prosecutions for deaths caused in or by industry are not unknown, 
and some have urged that they should be more widely invoked. 

Variable industry classifications-a safety incentive? 

137. We later repeat the recommendation made in our interim 
report that all employers and the self-employed should pay a single 
levy rate which Parliament should fix at $2.50 for each $100 of 
payroll. That is to say the distinction made between different employ- 
ers according to industry classification should no longer be made. We 
give our reasons for that recommendation later. Here we are con- 
cerned with the argument that the introduction of a flat rate would 
remove a safety incentive. According to one formulation, a single rate 
would discourage any effort made by an employer in any industry to 
reduce workplace hazards; facing no additional cost or benefit for 
taking such efforts, employers would have no motivation to act in the 
interests of their employers' safety. This formulation plainly is wrong. 
A great number of forces for safety-market place, efficiency, 
humanitarianism and the law-exist and operate quite indepen- 
dently in support of safety. 

138. The bonuslpenalty power relates directly to the accident 
record of each individual business. The general classification system 
by contrast requires, if it is to work as a safety incentive- 

* that all or a significant number of the members of that whole 
industry adopt safer methods and adopt them because of that 
system (it is not enough that just one employer in that industry 



improves its record, unless it is in a monopolistic position), 
and 

that, as a result, the reported accident record of the whole 
industry significantly improves, and 

that it also improves significantly against the overall accident 
record of all employment, and 

that the administration of the classification process is such 
that favourable adjustments can be made on a fair and proven 
basis-adjustments which will be made some years after the 
introduction of the improved safety practice directed at that 
possible reclassification to the advantage of the industry 
concerned. 

139. In our interim report we said that we have been provided with 
no evidence that the classification system creates any such incentive. 
(The only specific response we have since had to that point referred 
to an American study concerning the effectiveness of individual expe- 
rience rating. But that is of course not relevant to our proposal about 
general industry classification.) The proposition is one of theory, not 
of experience. Even if, considered on its own, the alleged incentive 
had some chance of operating, the other safety incentives which we 
have briefly sketched and which in whole or in part will also be 
present in every case appear to be much more important. To take just 
one, consider the immediate, tangible, calculable and significant 
impact of the cost of meeting the present first week and the proposed 
second week of the maiting period (on the employee as well as the 
employer). We accordingly conclude that the safety imperative does 
not stand in the way of our proposal for a single rate. 

Bonuses and penalties for individual employers-a safety incentive? 

140. We now turn to consider the quite different power of the 
Corporation to confer bonuses and to impose penalties on a particu- 
lar employer by reference to that employer's accident experience 
compared with the general accident experience of others in the same 
class and such other factors as it considers relevant. (There is a 
parallel power, exercisable by way of regulation to impose penalty 
rates, within any levies fixed for drivers, on drivers whose accident 
rate is significantly worse than average. No levies on drivers have 
ever been fixed.) "Accident experience" is defined in the Act as (a) 



the experience of the employer or self-employed person in relation to 
work accidents, (b) their frequency, and (c) their financial cost to the 
Corporation. 

141. Such a power with its underlying purpose of promoting safety 
and with the equity that would appear to result from its exercise is on 
first impression attractive. Many submissions supported the exercise 
of such a power. Why is it then that the power has scarcely been used 
in New Zealand (and then only for a short period to grant bonuses, 
and not to penalise) and that there is professional opposition to or 
doubts about such powers? That opposition and those doubts are 
based on a general conclusion that experience rating in industry does 
not act as an incentive to reduce injuries. The Economic Council of 
Canada recently summarised some major reasons for that conclusion: 

Neither experience rating nor penalty assessment as imple- 
mented in Ontario appear to represent effective devices for 
inducing employers to prevent accidents. ... The value of expe- 
rience rating is limited not only by scale considerations, but 
also the time lag problem, general inflationary pressures and 
the inability of employers to predict with precision the costs, 
benefits and changes in the assessment rate that emanate from 
the introduction of safety programs. ... [Tlhe fragmentary evi- 
dence suggests that the imposition of penalty assessments is 
frequently unrelated to the most recent accident rate of the 
employer. Moreover, the effectiveness of the assessment sys- 
tem is further reduced by the cancellation of penalties, the 
number of workers affected and the trivial nature of financial 
repercussions which are imposed on employers who have a 
"poor" accident record. 

142. We consider some of those points and one or two others. First, 
the scale point. Ninety-eight percent of New Zealand registered facto- 
ries employ 100 or fewer workers. There are objections on statistical 
grounds and accordingly on equitable grounds as well to applying 
experience rating to such small plants. Two thousand five hundred 
employees is seen by some as a minimum base. If small factories are 
not included in the merit rating arrangement they may end up sub- 
sidising the particular larger factories which benefit from a bonus. 
The statistical problems arise because many accidents are just 
that-accidents especially so far as the employer is concerned. The 
operator of a hazardous factory may in fact be fortunate, while the 



operator of a very safe plant may not be. The imposition of a penalty 
in the latter case (presumably for fault which is however not proved), 
by administrative means, is not fair. It is moreover a penalty imposed 
by reference to injuries reported to the appropriate body (and, leaving 
aside under-reporting, would not at the moment include accidents 
dealt with only by the public hospital system). The element of chance 
is enhanced if the merit experience rating is based (as under the Act it 
is required to be) on the cost as well as the frequency of reported 
injuries. The cost may be even more out of the employer's control. 

143. The Canadian Council's second point was the time lag prob- 
lem. The penalty might be imposed long after the poor safety prac- 
tices have been abandoned, for instance because the consequence of 
the practice is occupational disease (with a latency period of 10-25 
years) rather than an immediate injury, or because of the delay in 
making the final payments for injury-a delay that may occur for 
good reason under the most efficient schemes. 

144. That time lag factor contributes to the difficulties for employ- 
ers of making a judgment of the chances and the costs of accidents 
against the penalty. That set of considerations and others have led 
some to the opinion that the emphasis should be directly on the 
conditions creating the risk rather than on the injuries and disease 
that might or might not happen at some time in the future. We come 
back to that. 

145. Some also fear that experience rating may even be counter- 
productive in some circumstances. Employers' efforts may be aimed 
at reducing claims rather than reducing injuries. This can lead to 
employers failing to report job injuries and illnesses. An American 
company was recently fined $US600,000 for under-reporting 121 
instances. This can of course have bad effects for the treatment and 
rehabilitation of those affected. And, in any event, even if a penalty is 
imposed it might be passed on in the pricing of products and in wage 
rates. 

146. One recent careful study of experience rating in the State of 
Washington first reviewed the literature on experience rating (includ- 
ing the paper mentioned in para 139 above) and concluded that 

it is certainly not known whether experience rating has an 
important effect on employer behaviour. 



It then summarised its study of the Washington experiment of giving 
bonuses to small manufacturers with good safety records: 

The study involved several tests, and none suggested that 
injury rates among Washington's small firms were lower than 
elsewhere; indeed, the evidence uniformly suggested that (a) 
injury rates were higher almost across-the-board in Washing- 
ton, and (b) the greatest differentials between injury rates in 
Washington and other states were found among the smallest 
firms. 

We conclude, therefore, that there is no evidence in this study 
to support the notion that the experience-rating of workers' 
compensation premiums serves the goal of reducing injury 
rates. 

(James Chelius and Robert F Smith The Impact of Experience Rating 
on Employer Behaviour : The Case of Washington State, Seventh 
Annual Seminar on Economic Issues in Workers' Compensation 
sponsored by the National Council on Compensation Insurance at 
The Wharton School, University of Pennsylvania, November 1987. 
See also the principal reason given in the Officials Committee Report 
(1986) p56 for ending the New Zealand practice of giving bonuses: no 
link could be found between bonuses and improved accident preven- 
tion performance.) 

147. Their speculation about the reasons for the lack of proved 
connection is consistent with the reasons given by the Economic 
Council of Canada-the delay between the safety measures and the 
bonus (especially if managers do not have long planning horizons); 
the great difficulty in measuring the possible bonus against the cost of 
the safety programme; and the small amount of the possible bonus. 
(The average bonus given in New Zealand by the Accident Compen- 
sation Corporation amounted to less than 0.1% of payroll.) 

148. Because the power does not appear to be capable of effective 
use and because any use might well be unfair, we propose the deletion 
of the power to confer bonuses and impose penalties on employers 
and the self-employed by reference to accident experience as defined 
in the Act. We propose that instead consideration be given to creating 
a power to impose penalties by reference to observed conditions. 
Thus the Ontario Workers' Compensation Board has the power to 



increase an employer's contribution to the accident fund by an 
amount which it thinks just if in its opinion 

sufficient precautions have not been taken for the prevention 
of accidents to employees or where the working conditions are 
not safe ... or where the employer has not complied with the 
regulations respecting first aid ... (Workers' Compensation Act 
RSO 1980, S.91(4)) 

Whether this power should be vested in the Accident Compensation 
Corporation or another body depends on the further development of 
the proposals mentioned earlier relating to "one Act-one 
Authority". 

149. The exercise of such a power would have an immediate effect. 
It should lead at once to the removal of the offending condition. It 
should prevent injury rather than penalising after the event. It would 
of course have to be accompanied by appropriate rights of the 
employer to challenge the penalty. Such a power would appear to be a 
useful addition to all the other forces which we have mentioned in 
this part of the report for promoting safety and which should be 
reviewed in a systematic way by the proposed Ministry as well as 
within the occupational context. 

REHABILITATION 

150. We recall that the 1982 Act lists the promotion of the rehabili- 
tation of injured persons as the second of its three purposes. It goes 
on to require the Corporation to 

place great stress upon rehabilitation and [to] take all practica- 
ble steps to promote a well coordinated and vigorous pro- 
gramme for the medical and vocational rehabilitation of 
persons ... incapacitated [by] personal injury ... . 

15 1. That heavy responsibility has important objectives. The reha- 
bilitation progrpmme for incapacitated people is to have as its 
objectives 

(a) their restoration as speedily as possible to the fullest physical, 
mental, and social fitness of which they are capable, having 
regard to their incapacity; and 



(b) where applicable, their restoration to the fullest vocational and 
economic usefulness of which they are capable; and 

(c) where applicable, their reinstatement or replacement in 
employment. 

152. The Act confers wide functions on the Corporation in support 
of those objectives, first at the more general level, including relations 
with government departments, health and hospital boards, profes- 
sional bodies, and private and voluntary bodies, concerned with 
rehabilitation or providing rehabilitation services, and, second at the 
particular level of helping rehabilitate those who are incapacitated. In 
practice the second, particular function involves the work of about 50 
Accident Compensation Corporation rehabilitation coordinators and 
the expenditure of $3.4 million to help individuals by housing and 
workplace alterations, vehicle adaptation, home help, wheelchairs, 
financial grants and in other ways and by training. When an amount 
is added for staff salaries and related expenditure rehabilitative 
expenditure is about 1 % of total Accident Compensation Corporation 
spending. 

153. The Accident Compensation Corporation is concerned with 
only a small proportion of the disabled and in particular of those 
people requiring rehabilitation of the kind referred to in the Act. One 
recent estimate of those who have been disabled for a month or more 
is 41 6,000 of whom about half are thought to have a substantial loss 
of functional ability that markedly restricts everyday living. About 
100,000 or one quarter of the total number is disabled by accident. A 
recent Accident Compensation Corporation figure by contrast put its 
rehabilitation number at that time at 6000. 

154. Statutory definitions of disabled persons indicate that the 
cause will once again generally be irrelevant to the need. The catego- 
ries run far beyond those seriously affected by injury. A 1960 defini- 
tion does mention cause: 

"Disabled person" means a person who, by reason of injury or 
disease or congenital deformity or old age or other physical or 
mental incapacity, is substantially handicapped in obtaining or 
keeping employment of a kind which, apart from that injury or 
disease or congenital deformity or old age or incapacity, would 
be suited to his experience and qualifications. 



The provision is also reasonably precise about the effect of disability: 
the definition appears in the Disabled Persons Employment Promo- 
tion Act 1960 administered by the Department of Labour. The 
second definition is more general: 

"Disabled person" means any person who suffers from physi- 
cal or mental disablement to such a degree that he is seriously 
limited in the extent to which he can engage in the activities, 
pursuits, and processes of everyday life. 

155. That definition appears in the Disabled Persons Community 
Welfare Act 1975 which is administered by the Department of Social 
Welfare. The composition of the Advisory Council for the Commu- 
nity Welfare of Disabled Persons, set up by the 1975 Act indicates the 
wide range of departmental responsibility and interests-the Depart- 
ments of Social Welfare, Health, Labour and Education and the Acci- 
dent Compensation Corporation are represented along with 6 other 
members. The relative roles of those involved are also indicated by 
some of the expenditure. Thus Social Welfare expenditure on assis- 
tance to community services for the disabled in the 1986 year was 
$24 million (most for the NZ Society for the Intellectually Handi- 
capped) and on assistance to disabled individuals exceeded $22 
million. 

156. The first annual report of the new Accident Compensation 
Corporation in 198 1 recognised the critical importance of rehabilita- 
tion. It stated it was determined 

to develop its rehabilitation objectives and to ensure the 
speedy restoration to independent living and to reinstatement 
or placement (where appropriate) in employment of all injured 
persons. This emphasis on rehabilitation is second only to that 
on accident prevention in the objectives of the Corporation. 

157. But 6 years later the Corporation recognised the lack of 
national policies and of programmes which could most effectively 
achieve those objectives- 

The Corporation is concerned at the lack of coordination of 
rehabilitation services and considers there is a need for a 
national rehabilitation initiative that will eliminate both gaps 
in and duplication of services. The creation of such an initia- 
tive is a primary objective of the Corporation. 



In part because of the Corporation's reliance on outside and 
often inadequate services, vocational rehabilitation has not 
been particularly successful. There is also a lack of incentives 
within the scheme itself for employers to provide retraining 
and so forth. The Corporation aims to work actively with other 
agencies to help them close the gaps particularly in those local- 
ities where services are inadequate. 

While the provision of financial assistance will remain the 
cornerstone of the Corporation's rehabilitation efforts, the 
Corporation is conscious of the inherent conflict within the 
compensation structure. There needs to be certainty of com- 
pensation, to minimise any neurosis barrier to rehabilitation, 
while yet having a compensation structure that provides finan- 
cial incentives to get well and back to productive work. A 
repositioning in the public mind of compensation as an aid to 
rehabilitation must accompany any structural changes. 

158. That perception of a lack of overall policy development and of 
coordination of services is, so far as we can judge, widely shared. It is 
brought to a head in the employment context (quite apart from the 
wider one) by the failure of the government to the present to develop 
a position on ratifying the International Labour Convention No 159 
of 1983 concerning Vocational Rehabilitation and Employment (Dis- 
abled Persons). That Convention requires each State party to it, 

in accordance with national conditions, practice and possibili- 
ties, [to] formulate, implement and periodically review a 
national policy on vocational rehabilitation and employment 
of disabled persons. 

For the purpose of this Convention a disabled person is one whose 
prospects of securing, retaining and advancing in suitable employ- 
ment are substantially reduced as a result of a duly recognised physi- 
cal or mental impairment. Vocational rehabilitation has the purpose 
of enabling that person to secure, retain and advance in suitable 
employment and thereby to further the person's integration or reinte- 
gration with society. In 1984 Parliament was informed that relevant 
organisations including the Rehabilitation Coordinating Council, the 
Disabled Persons Assembly and the Voluntary Welfare Agency 
Training Board, and departments had been sent copies of the Con- 
vention and a related recommendation; and a detailed study was 
being carried out by the Advisory Council to ascertain the extent of 



New Zealand's compliance and the action, if any, that might be 
necessary to achieve compliance. That process has not, we under- 
stand, yet produced a result. (AJHR 1984-1985 A7 p75) 

159. In the meantime the Australian Parliament has provided an 
attractive model in a statute which deals in a more comprehensive, 
flexible and responsive way with the needs and aspirations of persons 
with disabilities. Among the objects of the Disability Services Act 
1986 are 

to ensure that persons with disabilities receive the services 
necessary to enable them to achieve their maximum potential 
as members of the community 

to ensure that services provided to persons with disabilities- 

(i) further the integration of persons with disabilities in the 
community 

(ii) enable persons with disabilities to achieve positive out- 
comes, such as increased independence, employment 
opportunities and integration in the community; and 

(iii) are provided in ways that promote in the community a 
positive image of persons with disabilities and enhance 
their self-esteem; 

to ensure that the outcomes achieved by persons with disabili- 
ties by the provision of services for them are taken into 
account in the granting of financial assistance for the provision 
of such services; 

to encourage innovation in the provision of services for per- 
sons with disabilities; and 

- to achieve positive outcomes, such as increased independence, 
employment opportunities and integration in the community, 
for persons with disabilities who are of working age by the 
provision of comprehensive rehabilitation services. 

(That Act also contains interesting definitions of disabilities.) 

160. New Zealand does not have a national policy on rehabilitation. 
A national policy is needed. So is the coordination of the provision of 
rehabilitation services. As with safety, part of the need is to be met in 
our view by Parliament placing overall responsibility for rehabilita- 
tion policy on a Minister. The actual means of delivery of services 



will of course continue to be through many persons and bodies with 
the relevant skills and qualities. And to return to a point made by the 
Accident Compensation Corporation in the passage quoted above it 
is important that rehabilitation programmes and compensation pay- 
ments work together in an effective constructive way. They should 
give every proper incentive to the incapacitated to take their appro- 
priate place in the community. We accordingly recommend that a 
Minister be charged with responsibility for rehabilitation of people 
with disabilities. (We realise that a Minister in charge of Rehabilita- 
tion already exists with responsibility for some needs of returned 
servicemen.) It may be that that responsibility could be combined 
with the function of promoting safety in the one Minister and Minis- 
try. We repeat that in both areas we contemplate a small policy 
Ministry. It would not have direct operational functions. Thus the 
Ministry of Transport in respect of road accidents would continue to 
have particular responsibility for safety on the highway and the spe- 
cialist centres at Auckland and Christchurch would continue to pro- 
vide for the rehabilitation of those suffering from spinal injuries. 



COMPENSATION ENTITLEMENTS 

161. So far as entitlements are concerned, the compensation 
scheme provides answers to a three part question: 

who is entitled 

in respect of which disabilities 

to what benefits? 

The attached draft legislative proposals indicate our detailed answers 
to that question. In this part of the report we address some of the 
underlying matters of philosophy and indicate our reasons for the 
recommendations we make. 

162. The principles of comprehensive entitlement, complete reha- 
bilitation and real compensation are obviously important. So too is 
administrative efficiency. In its interim report the Law Commission 
emphasised another principle-that of individual responsibility, the 
responsibility of individuals to take care in respect of actions that 
might injure themselves or others, their responsibility if injured to 
bear an appropriate share of the cost, and their responsibility as 
providers of health care under the scheme-in all cases a responsibil- 
ity not to abuse the system and not to make unjustified claims on it. 
This matter is of course reflected in a number of ways in the present 
Act and its administration. Thus the safety effort under the Act is 
directed at individuals-as employers, as workers, on the road, on 
the sports field, and at home; injured persons are responsible for their 
own financial support in the first week unless the injury was caused 
by a work accident in which case the employer takes part of the 
responsibility; the earnings related payment does not replace the 
injured person's full employment income; and those providing health 



care under the Act are entitled to be paid an amount reasonable by 
New Zealand standards-no more nor less. 

163. We have already given considerable emphasis to individual 
responsibility in the discussion of safety. It was also of course promi- 
nent in the many references to incentives in the 1967 Report of the 
Royal Commission. And it is one of the principles guiding the work 
of the Royal Commission on Social Policy. We make further propos- 
als in this part of the report based on that principle, for instance in 
recommending the extension of the waiting period before weekly 
payments begin. 

164. Principles by their very nature call for judgment in themselves 
and in relation to other principles and values. They are not precise 
rules dictating preordained results. It will be a matter ofjudgment for 
example about just how much support the principle of real compen- 
sation requires. What should be the waiting period before periodic 
payments begin? What is the appropriate proportion of income to be 
paid in periodic benefits? And how is that principle (once its content 
is determined) to be related to the overall demands of the economy 
and to fiscal constraints-to mention another of the matters which 
must be relevant? Another principle, also referred to earlier, is equal- 
ity, especially the equality of treatment of those incapacitated by 
injury or by illness. As the introduction indicates, we consider that it 
is possible to give some but not full effect to that principle at this 
stage. Much of the relevant detail appears in this part of the report. 

Personal injury-a schedule approach 

165. Long experience shows the difficulty of using a general formula 
to try to capture the conditions which are to be covered by a personal 
injury compensation scheme. Additions have had to be made to the 
general words "personal injury by accident9'-for instance to cover 
occupational disease and deafness. So too our law for a time provided 
quite separately on a broad discretionary basis for those who had 
suffered from criminal attacks. And there have been problems about 
the coverage of medical misadventure. We propose that the task of 
determining coverage be simplified for the great majority of cases by 
using a detailed schedule based on part of the International Classifi- 
cation of Diseases developed by the World Health Organisation. That 
schedule would for instance help with the medical misadventure 



cases by specifically including specified consequences of medical pro- 
cedures within the scope of the scheme. One consequence will be that 
the concepts of recognised risk and informed consent will no longer 
be relevant; they are not after all relevant to the use of the highway. 
And in the area of medical misadventure the schedule would adjust 
and state more precisely the line between injury and illness. 

166. Such a schedule also has the advantage that it can in the future 
be adjusted in specific ways to cover those matters which ought or 
ought not to be included. We have not however completely aban- 
doned the general approach. Rather as draft clauses 12-16 of the 
proposed Bill and the First Schedule indicate we have used a mixture 
of the particular and general. In these clauses we have also moved 
away from references to accident, but that word and its variants do 
appear at times in the schedule. Good reasons of policy point towards 
clear thinking as well as emphasising the injury rather than its cause 
and avoiding the implication, sometimes drawn from the word "acci- 
dent", that the injury could not be prevented and no one was respon- 
sible for it. The schedule should also have advantages for the 
gathering of statistics about the causes of injury. That after all is its 
original function. 

Temporal scope 

167. One matter which has been raised with us in a number of 
contexts is the temporal scope of the scheme. The present law in 
general terms applies if "the accident" which caused the injury 
"occurred" on or after 1 April 1974. Consider three situations: 

(1) an accident earlier than 1 April 1974 has no apparent effect 
until after that date: this can be so of some spinal injuries; 

(2) emotional harm arising from sexual abuse of a child occurring 
before 1 April 1974 does not appear until later; 

(3) an occupational disease (covered by the legislation as an exten- 
sion of the injury concept) which has its origins before 1 April 
1974 does not manifest itself until later. 

168. The present Act does deal in part with the last of these cases. 
The date of the commencement of the incapacity arising from an 
occupational disease is taken as the date of the happening of the 
accident (1982 Act, s.28(2) and (3)). But the Act applies only if the 



disease is due to the nature of any employment in which the person 
was employed on or after 1 April 1974. Accordingly it does not apply 
if the person afflicted with the illness left the relevant type of employ- 
ment before l April 1974. We think that that condition draws an 
unfair line which has nothing to do with the cause and development 
of the disease. The problem is particularly acute with a disease like 
asbestosis where the latency period is about 15 years and where the 
prospects of bringing a successful claim on the basis of the pre-1974 
law are very remote. Accordingly we recommend that the require- 
ment of relevant employment after 1 April 1974 be removed. It will 
be enough if the incapacity begins after that date. 

169. That proposal can be seen as being based on a broader con- 
cept-that it is the incapacity which is at the heart of the scheme and 
that any provision determining the temporal scope of the scheme 
should apply to the first appearance of the incapacity rather than to 
the accident or other events which gave rise to the incapacity. That 
broader concept leads us to the conclusion that the scheme should 
apply to all incapacities (otherwise within the scope of the legislation) 
which began after 1 April 1974 and have not already been the subject 
of remedial attention. 

170. There is a related matter. The Workers' Compensation Act 
1956 is still technically in force stating rights for individuals injured 
at work before 1 April 1974. There appears to be no reason why any 
continuing entitlements under it-assuming there are some-should 
not now be brought within the accident compensation scheme and 
the 1956 Act repealed. 

Limitation period 

17 1. The discussion so far has been about the substantive temporal 
scope of the scheme. A related but separate procedural matter is the 
limitation period. The Act at the moment requires claims to be made 
within one year from the date of the accident. The Corporation is 
bound to waive the period in certain circumstances (s.98). (The appli- 
cation of the provision to occupational diseases is not clear.) We do 
not consider that there should be such a limitation period (which we 
understand has little effect in practice in any event). No doubt in the 
large proportion of cases the injured person will make the application 
much earlier than one year anyway. Accordingly we have not 
included such a provision in the draft legislative proposals. 



Congenital defects 

172. A recurring matter of importance in this report is the extension 
of the scheme's coverage to sickness and we make various proposals 
to that effect. We have already noted for instance, that the schedule 
would have the effect of including some medical conditions not pre- 
viously covered. Another larger step would be to include congenital 
defects within the scope of the scheme. The Australian Bill which is 
the base for the attached legislative proposals would have included 
within the scope of personal injury 

a physical or mental defect, including a disease, in a person 
existing at or shortly before birth, being a defect or disease that 
becomes evident before that person attains the age of 3 years. 

Were the scheme to extend to such persons the main entitlement 
would be in respect of personal attention and medical and related 
treatment (clauses 53 and 54 of the draft). Much of that is of course 
already provided by the State through the health and related schemes. 
Because the change is a major one with significant consequences for 
other areas of policy and administration and because we have not 
costed it, we have not expressly included that group of people within 
the scope of the draft legislative proposals. We have no hesitation, 
however, in recommending that it be considered as a further step 
towards the equal treatment of the injured and the sick. A following 
step could be in respect of those suffering major illness. 

173. There is a related point about the exact scope of the present 
law. It should be made clear that, already, pre-natal injuries are 
covered. 

Medical and related expenses 

174. The present Act provides that those injured by an accident are 
entitled to medical, hospital and other related treatment and assis- 
tance (such as conveyance for treatment) within the limits it lays 
down. In the usual case the extent of the entitlement (including refer- 
ences to para-medical treatment and the use of private hospitals) is 
determined by the injured persons and their medical advisers. The 
Corporation may however determine whether the use of the private 
hospital (for which it pays) is justified, and it exercises some control 
over the use of non-medical treatment. It also is to determine the 



amount to be paid-it is to be "reasonable by New Zealand stan- 
dards". The application of that standard by the Corporation has 
given rise to controversy and, as mentioned earlier, to litigation. In 
practice the payments actually made by the Corporation have fallen 
below the usual fees, notably in the case of visits to general practi- 
tioners, by about one-third ($14.25 (including the GMS) compared 
with about $22). 

175. The relevant spending in 1987 was 
medical treatment $80 million 
hospital treatment $21 million 
dental treatment $5 million 
conveyance for treatment $7 million 

The total is about 20 percent of all compensation spending. These 
figures have been growing rapidly in recent years. For example the 
total increased by 17% from 1984 to 1985 and by 36% from 1985 to 
1986. Numbers of services have also been growing. But the increases 
since then have been smaller; indeed in the medical area between 
1986 and 1987 there was a fall in real spending of 5%. There has also 
been a fall in general practitioner visits, perhaps reflecting the impact 
of the difference between the standard fee and that paid by the 
Corporation. 

176. That last point relates to the matter of incentives and individ- 
ual responsibility to which we have already referred in this Part. That 
principle does suggest that, as with the pause period before periodic 
benefits are payable and with the fractional amount of the benefits 
actually paid, injured persons should meet a fair share of the medical 
costs. So far as we can judge, the present proportion of about one- 
third is acceptable (and it appears as well to be exercising some 
control over services and costs). We return to the principle of equal- 
ity-that those incapacitated by injury and those incapacitated by 
illness should have the same entitlements whatever the cause of the 
incapacity. This is one area where that principle does appear to be 
capable of immediate application. Health benefits should be avail- 
able without reference to the illness/injury distinction. We have 
essentially provided for that in draft clauses 53 and 54 of the 
appended legislative proposals. They provide for medical and related 
entitlements for those incapacitated by personal injury by reference 
to the general entitlements under part I1 of the Social Security Act 
1964. 



177. This proposal must therefore be related to the current process 
of reform of the health system. But we cannot leave it at that. Equal- 
ity can be an empty concept if the substance of what is being com- 
pared has no defined content. We have already indicated something 
of the content in this case by our view that the proportion of actual 
costs met at the moment by accident victims for the services of 
general practitioners provides a broad guide for some parts of the 
health services. And a very rough calculation taking account of the 
total of general medical services, laboratory, pharmaceutical and 
accident scheme payments suggests that an application of that pro- 
portion across that range of health services might be sustainable 
without any extra overall costs either to the patient or to the govern- 
ment. (See e.g. L.A. Malcolm, Professor of Community Health, Wel- 
lington School of Medicine, (August 1987) 4 (The Journal of General 
Practice 14.) The other part of the content-the actual attention to be 
given to the injured person-appears in draft clause 53. For conve- 
nience we set that provision out here. 

"Personal attention" means- 

(a) first aid; 

(b) medical, dental, hospital, outpatients, physiotherapy, chi- 
ropractic, or radiological treatment or services; 

(c) ambulance or laboratory services; 

(d) services in relation to the administration of anaesthetics; 

(e) the services of specialists or consultants; 

(f) home-nursing services or domestic assistance; 

(g) pharmaceutical requirements; 

(h) treatment by the provision of any artificial limb or aid or 
prosthetic appliance and its normal repair or renewal; 

(i) psychiatric or counselling services; 

G) any other paramedical treatment or service 

and includes 

(k) travel undertaken for the purpose of receiving personal 
attention. 

178. We make two qualifications to our broad recommendation. 
The first is that those whose injury is work related should continue to 



be entitled to full payment of the medical and related expenses from 
their employers to the extent that those expenses are not met from 
public funds. That is required by our obligations under the relevant 
International Labour conventions. The second is that in respect of 
the proportion to be met by the injured person there will have to be a 
ceiling and some back up provision for those unable to meet even 
that residual amount. 

179. The adjustment we propose would provide an important 
incentive to those using the services (and those who provide them as 
well), it would treat equally those whose incapacities are equal, and it 
would remove one incentive for abuse. So long, however, as the 
distinction between injury and illness does continue in respect of 
medical benefits, we propose that those making an injury claim 
should sign a claim form describing briefly the circumstances of the 
injury. 

Monetary benefits 

180. The present Act provides for 3 main categories of monetary 
entitlements- 

* periodic payments for those who are incapacitated by injury 
and suffer a loss of earnings 

lump sum payments for the same group, for permanent loss or 
impairment of bodily function, and for loss of amenities of life 
and pain and mental suffering 

periodic and lump-sum benefits for the dependants of those 
who die from an accident (including funeral expenses). 

(There is also provision for meeting the costs of certain other losses 
unrelated to earnings, and we have already referred to rehabilitation 
in para 152.) Periodic payments under the first heading are available 
only to those in the workforce. Those who are not earning in that way 
are equally entitled to the medical and related personal services 
which we have earlier discussed, and may also of course receive 
rehabilitation assistance. If the injury is of a sufficiently serious char- 
acter they might also qualify for the lump sum payments. 

18 1. These monetary benefits take up the bulk-about 709'0-of the 
compensation spending. They are very important to the individuals 
affected in helping their physical and economic rehabilitation. We 



propose a number of changes, balancing, as we make those proposals, 
the principles of community responsibility, real compensation, com- 
prehensive entitlement and individual responsibility. 

182. The major changes we propose are- 

* the extension of the waiting period before the periodic benefit 
is payable from one week to two weeks; and 

the extension of the periodic benefit to all who are totally 
disabled; and 

the removal, in general, of the power to award lump sums and 
its replacement for those with significant permanent disabili- 
ties by a continuing periodic payment. 

The detail of the full set of proposals for periodic benefits appears in 
Parts V and V1 of the draft Bill, and is further explained in paras 
19-37 of the Explanatory Note to that draft. In this Part of the report 
we give our principal attention to the above matters. 

The waiting period for periodic benefits 

183. At this moment, earnings related compensation becomes paya- 
ble under the scheme only after one week of incapacity. If the injury 
is work connected the employer is responsible for that first week, but, 
if it is not, the injured persons bear the loss unless they have some 
other provision, such as sick leave, available to them. The contribu- 
tion that employers and workers make in such ways to the loss arising 
from the injury is significant, equalling perhaps 15% or more of the 
total accident compensation scheme expenditure. Those contribu- 
tions to accident costs and the possibility of incurring them must 
also, for many employers and workers, provide a substantial incen- 
tive towards safety. The incentive can take effect after the event, as 
well as before, in encouraging rehabilitation and a speedy return to 
work. It is an important manifestation of individual responsibility. It 
reflects as well a recurring theme in the 1967 Report that more 
serious incapacities must always have priority over short term or 
minor ailments, especially if economic reasons require preference to 
be given. 

184. A longer waiting period would accordingly further enhance 
individual responsibility-of the employer as well as of those at risk 
of injury or actually injured; it would give a greater incentive to 



safety for both; both would have an incentive to deal quickly and 
efficiently with the consequences of an injury once it has occurred; 
and it could be an immediate form of experience rating for the 
employer. It would remove a large number of minor injuries from the 
scheme, removing some financial pressure from the funding, and 
enabling the Corporation to concentrate on major disabilities and 
simplifying administration of the scheme. In some cases the injured 
individual would be covered for the extra week by sick leave; but if 
the injury is work related the employer should meet the cost. On the 
other hand, the injured individual could face greater financial bur- 
dens; and sick leave in many industries is only one week. The matter 
in the end is one of judgment-of balancing individual responsibility 
and community responsibility, of ensuring that the real needs of 
injured persons are met, of providing safety incentives, of dealing 
with serious disabilities ahead of minor ailments. The amount of 
money to be saved is not great as a proportion of total costs. The 
saving for the scheme of a second week of waiting, so we are advised 
by our actuaries (see para 196), would be about $26 million. The 
administrative saving should also be substantial; about one quarter of 
all earnings related compensation claims are for just one week. And 
the incentive so provided is very important. The saving we propose 
of $26 million should be compared with the proposal of the Royal 
Commission on Social Policy in their Working Papers on Income 
Maintenance and Taxation (March 1988), Paper No. 5, for the much 
longer waiting period of four weeks. In recognition of the hardship 
that might cause they suggested a more generous flat rate benefit for 
that same period. In the result, we are advised, only $18 million of 
the gross $60 million saving would be retained. 

185. We recommend that the waiting period should be extended by 
a further week to two weeks. The employer's statutory responsibility 
to pay compensation from the date of the accident would be similarly 
extended in respect of work accidents. 

186. There is also a proposal about the termination of entitlements 
which we should consider. The Royal Commission on Social Policy 
proposed that periodic payments under the accident scheme should 
end after two years. They based this proposal in part on the more 
equal treatment of the ill and the injured. In recognition of the needs 
of people still incapacitated after that lengthy period they proposed a 



more generous rate than the present sickness benefit. As a conse- 
quence, the net saving from the proposal, we are advised, appears to 
be reduced to about $26 million in 1987-88 terms. 

187. The group that this proposal affects are of course those most 
seriously injured. They constitute only about 2 or 3 percent of those 
who receive earnings related compensation (on 1984 figures). In our 
view they should not be singled out in this way. Many would see their 
needs as the greatest. And our International Labour Organisation 
obligations may not in any event allow such a cut in the entitlement 
for those with work related injuries. If when the time comes savings 
really must be made in the area of periodic payments we would 
propose that consideration be given to applying an even reduction to 
all. A 5% reduction would save an amount at least of the same order 
as that contemplated by the Royal Commission. 

Lump sums for permanent disability and pain and suffering 

188. The Act provides for the payment of lump sums to persons 
incapacitated by injury under two headings. The first is in respect of 
permanent physical disability. The maximum amount is $17,000 and 
the Act provides a schedule determining the percentages of that 
figure payable in respect of certain specified disabilities (s.78). (The 
maximum was originally $5,000 and was increased to $7,000 on 1 
October 1974 and to its current figure in the 1982 Act.) The second 
heading is in respect of loss of amenities or capacity for enjoying life 
(including loss from disfigurement) and pain and mental suffering 
(including nervous shock and neurosis). The maximum amount is 
$10,000 (s.79). (The maximum was $7,500 until 1 October 1974.) 
The Corporation is not to make an award under this heading unless 
the loss, pain or suffering is of a sufficient degree to justify payment. 
The person's knowledge of the injury and loss is a relevant factor. 
The determination is in general to be made within 2 years, or earlier 
if the condition has stabilised. As we have indicated, these payments 
are made whether the claimant is an earner or not. 

189. The entitlements, the purposes, and the very wording of the 
provisions reflect the earlier law which was replaced in 1974 and the 
broad understanding that underlay the 1972 and 1973 statutes. The 
common law had long provided for lump-sum damages under the 
headings of pain and suffering, loss of amenity, and loss of enjoyment 



of life, and the scheduled handling of permanent incapacity or physi- 
cal impairment had long been a feature of workers' compensation 
legislation (and also of war pensions). The law both before and after 
1974 recognised that a substantial and permanent disability or physi- 
cal loss should, so far as money can achieve it, be compensated. 

190. These awards or payments are often said to be for non-pecuni- 
ary loss. It is not a matter of directly meeting a proved loss in money 
terms. It is an attempt to deal with something which is real but not 
quantifiable as against specific calculable financial loss. Consistently 
with that, the two provisions in the 1982 Act are said to be concerned 
with "non-economic loss", and a third provision (s.60) emphasises 
that characterisation by making separate provision for a periodic 
payment in respect of a permanent loss of earning capacity. However 
payments under this broad heading, if not aimed backwards at some 
identifiable money loss, plainly can and do serve an economic pur- 
pose in the future. The seriously disabled person will often meet 
greater costs in various areas than the able and the monetary awards 
can help with those costs. 

191. The lump-sum provisions were included in 1974 in part in 
recognition of the imperative to continue to meet such needs. But the 
main monetary provision under the scheme is of course intended to 
be made by way of periodic payments, whether temporary or perma- 
nent. Periodic payments have several widely recognised advantages 
over lump-sums. As the legislation in its present form recognises, 
they can much more accurately match the loss of income or an appro- 
priate part of it. In the past, fixing lump sums for that purpose 
involved the impossible task of forecasting the future, especially in 
inflationary times. The process provided a capital sum and could 
threaten hardship arising from the present use of future income. The 
finality of the process and the (often consequential) delay in fixing 
the amount impeded rehabilitation. 

192. By contrast a periodic payment for loss of earning capacity (as 
well as for other than pecuniary loss) can be fixed early, possibly 
conservatively, on the basis that it can later be adjusted upwards. 
That process could be an incentive to rehabilitation. And payments 
are available as the needs and problems arising from the incapacity 
continue. 

193. For such reasons, many urged on us the view that lump sums 
should be abolished. There are other reasons which relate to the 
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particular features of the present scheme. As appears from the history 
of the provisions, the maximum amounts have not increased in line 
with inflation and no government has shown any inclination to main- 
tain the original relativities on a regular basis. This means, on the one 
side, that the entitlements are of less value than originally intended, 
and, oil the other, that very serious loss can no longer be clearly 
distinguished by way of lump-sum amount because of the increased 
payments being made in the average pain and suffering case. There is 
also some suggestion that a perception of unfairness arising from this 
creates further distortions in the operation of the impairment provi- 
sions. More significant for us is the barrier that lump-sums place in 
the way of extending the principles of the accident scheme to sick- 
ness. A lump-sum for pain and suffering for illness could not be 
justified. 

194. We have accordingly come to the conclusion that the scheme 
should not provide in general for lump-sum payments for permanent 
impairment or for pain and suffering. But there are, we think, still 
important needs remaining to be met in respect of serious lost physi- 
cal capacity, distinct from the need to compensate for income loss. 
Our law has long recognised that. We consider that provision should 
still be made for serious lost physical capacity and any economic loss. 
We think, for the reasons indicated, that a permanent periodic pay- 
ment is the best way to meet that need. 

195. The assessment of that loss of physical capacity is in substan- 
tial part a medical one. Therefore we propose that it be evaluated as a 
percentage of total incapacity by reference to the American Medical 
Association Guides to the Evaluation of Permanent Impairment (2d 
ed 1984, 245 pp) (see draft clauses 26-28). That document is seen as 
having great authority. It has been developed over the past 30 years 
by many experts. In our context it is to be used to estimate the degree 
to which an individual's capacity to meet personal, social or occupa- 
tional demands, or to meet statutory or regulatory requirements is 
limited by the permanent impairment (p.ix of the Guides). Careful 
processes for applying it for that purpose would have to be developed 
in practice. The percentage of permanent disability obtained in that 
way would, if it was 5% or more, then be applied against a base figure 
set at 80% of the average weekly wage. (Separate provision is made 
for young persons; and the benefit would in general be payable (as 
with other periodic payments) until age 65.) 



196. We had the great advantage in the development of this part of 
our proposals of the assistance of two leading Australian actuaries, 
Mr J R Cumpston of Melbourne and Dr R C Madden of Canberra. 
With the generous assistance as well of medical and other officers of 
the Accident Compensation Corporation, they were able to provide 
us with a report which included an assessment based on the AMA 
Guides of a randomly chosen group of 168 people who had been 
assessed for lump sum payments for physical impairment within the 
last year. 

197. This investigation showed several important things. First, the 
schedule could be used for the purpose that we propose; the medical 
officers, we understand, found it a very good point of reference. 
Second, the assessments under the Guides were sometimes higher in 
more serious cases but on the whole they were to a degree lower than 
those made under S. 78. Thus the average assessment of partial 
impairment under the Guides for the 168 test cases was 10.5% com- 
pared with 16.2% under S. 78. We will return to that later, in explain- 
ing our choice of 5% impairment as the minimum to qualify for the 
periodic payment. Third, the main discrepancies were in respect of 
the assessment of hearing loss, with the Guides sometimes producing 
a much lower figure than that under S. 78. With that exception, the 
bulk of the assessments are in the range of 1: 1 and 1 :2 with a few of 
the AMA assessments being higher. A fourth point is that the Guides 
do enable a detailed and systematic calculation in particular cases. It 
appears likely that assessments made on such a basis would be more 
consistent than those made by specialists in various parts of the 
country without that kind of detailed guidance. (The S. 78 schedule 
does not cover many of the situations which arise in practice and it is 
not to be compared with the careful detail and explanation to be 
found in the very lengthy Guides.) 

198. The last point and various others can be illustrated by three of 
the 168 cases. An older woman fractured her thigh in a fall. She had 
her hip joint replaced and 18 months later still had aching after 
prolonged sitting and sharp pain when she tried to get up. She still 
preferred to use two sticks for walking. She had persistent discomfort. 
The specialist's summary mentioned those matters and proposed 
physiotherapy and other medical attention, and without any specific 
reasoning concluded "1 think she has a permanent disability under 
S. 78 of 15% of total9'-meaning a lump sum of $2,550. The specialist 



also thought that she deserved consideration under s.79. The assess- 
ment by reference to the AMA Guides involved detailed calculations 
about the four specific areas of loss and a final figure of 8%. That 
would produce a weekly periodic payment of about $34 for the next 5 
years (since the claimant is over 65) or a total of about $8,800. In 
such a case the amount might be commuted and paid in a lump sum. 

199. The second most serious case in the whole group was an out- 
door worker who had shattered his left leg in a motor cycle accident 
in the course of his work. Much difficult surgery followed. Three 
years after the accident the specialist was inclined to think that 
amputation below the knee might be the answer and assessed the 
permanent disability at 60% (the schedule figure for loss of the lower 
leg) and recommended a $10,000 lump sum under s.79-a total of 
$20,200. The AMA Guide (again with much more specific calcula- 
tions) resulted in a 53% figure. Under our proposals, the weekly 
payment would be about $190. That is to say, in this most serious 
case, in just over 2 years, the accident victim would receive more 
than the lump sums would provide, and he would continue to receive 
those payments for a further 34 years. 

200. The third case is of a pottery foreman who ruptured a thigh 
muscle while tramping. After 18 months he was examined. He was 
not significantly disabled, he still went tramping and climbing (but 
walked rather than jogged), and he had no difficulty in walking 
around his factory. The summary and conclusion of the specialist's 
report included the following: 

The claimant continues to complain of discomforts and disa- 
bilities. He is also conscious of a cosmetic defect. When 
examined the positive findings are a retracted proximal part of 
the rectus femoris [a major thigh muscle] with a little weakness 
in the thigh extensors. ... in terms of S. 78 ... his disability is 
10% of the whole leg or 7.5% of the total. 

That finding would mean a s.78 lump sum payment of $1,275; the 
specialist also suggested a payment under s.79, mentioning the cos- 
metic element. The assessment done for us by reference to the AMA 
Guides includes particular calculations relating to the two specified 
losses (and no reference to the cosmetic element) leading to a percent- 
age loss of the leg which was then applied to the whole person. The 
result was a 2% assessment which would not produce any payment 
under our proposals. 



201. The second and third cases help make the point that the propo- 
sal we make is concerned with the serious case. Minor injuries are not 
covered. The second also gives a fair indication of the upper limits of 
the periodic payment. Only one out of the 168 would have received 
more-$238 per week to a driver with multiple injuries assessed at 
67%. That case illustrates another point. Earlier assessments in those 
cases would bring a saving in temporary total disability payments. 
The permanent partial assessment could be made, periodic payment 
begin and the person be encouraged to return to employment (if that 
is the appropriate course). 

202. The second case helps to indicate why we chose 5% as the 
threshhold rather than 10%. The 168 cases appear to include a signifi- 
cant number of people who are seriously and permanently disabled 
with degrees of AMA assessment of between 5% and 9%. 

203. The cases also show why we preferred in this area to take as the 
base average weekly earnings rather than the individual's historic 
earnings (which is the usual base for earnings related compensation). 
What is involved is not an assessment of the loss of the injured 
person's earnings capacity, at least in the usual case. It involves a 
judgment of the effect of a particular impairment against the general 
experience of mankind and when turned into a monetary figure is 
best related to a general figure which we have taken as the average 
wage. There will however from time to time be injustices which result 
from that approach-had the pottery foreman been a ballet dancer, 
for example, with the same kind of injury. To deal with those cases, 
which we would expect to be exceptional, we have provided for 
individual determination taking account of the effect on the person's 
former earning capacity (draft clauses 25(2) and 48). 

204. We must also be concerned with the costing of these proposed 
new periodic payments. They would not build up to full maturity for 
about 18 or 20 years (although approaching that final cost in 10 or 12 
years) while the need to pay lump-sums would cease immediately. 
But savings to the overall scheme for 10 or 12 years is not of course a 
fair way of presenting the issues. The calculation which Mr Cump- 
ston has done for us assumes that the proposal has got to the final 
mature stage-the plateau of payments has been reached. On that 
basis in 1987-88 terms the annual payments (taking account of some 
earnings related savings) would be $403 million for the scheme with a 



5% threshhold and $307 million with a 10% threshhold. As men- 
tioned, there is to be deducted from those final figures almost from 
the outset the $145.5 million paid in lump sums. And to repeat, the 
full level of payment would not accumulate for the lengthy period 
mentioned. There will also be savings from the impact of the earlier 
assessment of permanent partial incapacity against payments for 
temporary total incapacity. 

205. Those cost estimates and the various qualifications for the 
benefit we have suggested (such as the provision for those over 65, 
the 5% threshhold, and the income base) raise the possibility of other 
combinations which have to be assessed against the purpose of the 
benefit, the overall costs of the scheme, and its relationship to other 
relevant parts of our social welfare provision. A consideration of such 
combinations would, we think, have further careful regard to the 
likely operation in practice of assessments made by reference to the 
AMA Guides. 

Personal injury arising from sexual and other serious assaults 

206. One difficult and important aspect of the operation of the 
present scheme is the way it deals with serious assaults, particularly 
sexual assaults including rape and incest. Our proposal in respect of 
lump sums has to be carefully considered by reference to that aspect 
of the scheme. The present law expressly applies to (1) injury includ- 
ing the mental consequences of an injury or an accident, and (2) 
actual bodily harm (including pregnancy and mental or nervous 
shock) arising from 3 specified crimes-rape, sexual intercourse with 
a girl under 12, and infecting with disease. It follows that in many 
cases sexual assault victims (as well as the victims of other assaults 
coming within the more general reference to injury set out above) 
have entitlements under the Act. And there appears to have been a 
growing public realisation of the application of the scheme to such 
cases. The application of the scheme to such assaults would be clearer 
under our proposals (see draft clauses 12 and 13 and paragraphs 
E960-E968 of the First Schedule). 

207. In one sense the incapacity arising from such an injury falls 
well within the regular range of entitlements under the scheme. This 
is so for instance in respect of personal attention including medical 
treatment and counselling. These matters can obviously be very 
important. It is so as well for earnings related compensation if the 



injury leads to time off work. At the moment, in addition. the assault 
victim can also claim a lump sum under either or both of sections 78 
and 79, particularly by reference to pain and mental suffering, includ- 
ing nervous shock and neurosis. 

208. Under the proposals as outlined above such lump sums would 
not be available. On the face of it payment for non economic loss 
would be available only if severe emotional harm, assessed by refer- 
ence to the Guides, were established. We consider that in the context 
of criminal assault, especially sexual assault, entitlement should not 
in general be equated precisely with other cases of personal injury. 
They have special characteristics requiring distinct treatment. (We 
notice that the Royal Commission on Social Policy somewhat simi- 
larly considers that "cash compensation" in such cases should be 
"provided on a different basis outside the accident compensation 
scheme" but they do not indicate what that basis might be.) 

209. The cause of the incapacity is a serious intentional breach of 
our criminal law. The breach itself engages the immediate responsi- 
bility of the State, and so, is not merely a private matter. But it may 
have-and often does have-serious emotional consequences for the 
victim. Parliament has for a long time recognised in particular ways 
the special nature of the hurt to the victims of assault. Thus it has 
empowered the court sentencing the offender to order the payment to 
the victim, by way of compensation, of part of any fine. That provi- 
sion was amended in 1987 (when the Victims of Offences Act was 
passed) to make it explicit that the payment could be made for emo- 
tional harm as well as for physical harm and to allow the whole (and 
not just up to half) of the fine to be so paid (Criminal Justice Act 
1985, s.28). 

210. That last mentioned power does have a slightly paradoxical 
limit in that it will in general apply only to less important offences, 
where the defendant is fined rather than imprisoned and where very 
often the impact of the offence on the victim will be less. Such a limit, 
but even more the broad responsibility of the State to make special 
provision for compensating the victims of crime, was recognised as 
well by the enactment with broad support of the Criminal Injuries 
Compensation Act in 1963. That provided for compensation by way 
of lump sum payment to the victims of breaches of provisions of the 
Crimes Act about crimes against the person. The compensation could 



include payment for pain and suffering. The tribunal set up to admin- 
ister the legislation was given a broad power within certain monetary 
limits to award such amount as it thought fit. (The scheme was 
absorbed into the accident compensation scheme in 1974 with 
adjustments being made to the definition of personal injury.) 

2 1 1. Carefully prepared submissions on this matter also persuade 
us that the need which Parliament has recognised down the years is a 
real and serious one. We conclude that the need does in part require 
separate and special treatment. Accordingly we propose that special 
provision should be made for victims of sexual assault or other crimi- 
nal attack involving significant or lasting mental distress or other 
impairment. A possible form of such provision is indicated in draft 
clause 27 in which we also carry forward the provisions for disfigure- 
ment. One matter which arises in settling such a provision and 
administering it is whether a lump sum payment may in some cases 
be a better way of recognising the intentional, criminal, violent action 
and its emotional consequences. The provision for commutation of 
periodical benefits to a lump-sum payment in draft clause 52 would 
apply, but something more explicit may be needed. 

Total incapacity-periodic benefits 

212. The present Act provides in general for the payment of a 
weekly benefit (after the first week), to those who are totally incapaci- 
tated of 80% of the incapacitated person's earnings. Apart from the 
proposal to extend the waiting period to 2 weeks (considered in paras 
183-185) the entitlements of earners included in Parts V and V1 of 
the draft are essentially the same as those in the present law. They are 
however expressed in terms closer to those of the terms of the Austra- 
lian Bill. 

213. The other principal change which is suggested is that those 
who are not in the work force and who are totally disabled should 
receive a periodic benefit. The reason for that proposal is partly to be 
seen in the proposals made about permanent disability. All those who 
are permanently disabled in a serious way by personal injury should, 
we have recommended, receive a benefit reflecting the degree of the 
impairment or disability. That benefit recognises the loss of physical 
capacity and the major needs (including financial ones) that arise 
from it. It recognises the impact of the serious injury on the individ- 
ual's ability to contribute effectively to the life of the community, and 



to the part that a limited payment can play in restoring that contribu- 
tion. The payment is not in general to be related in a direct way to 
particular quantifiable pecuniary loss. If that benefit is to be available 
to non-earners for permanent partial disability it must also of course 
be available to them for permanent total disability. (We might note 
that none of those 168 injured people included in the sample dis- 
cussed earlier was assessed as totally disabled either under the present 
s.78 or by reference to the AMA Guides; that fact might however 
mislead since some of those who have been receiving full earnings 
related compensation over a long period (and who have not yet been 
assessed under s.78) might in fact be permanently totally 
incapacitated.) 

/ 

214. The next question is whether before the permanent assessment 
is made a non-earner who is temporarily totally incapacitated should 
be entitled to a periodic payment. Our draft legislative proposals do 
so provide, in part on the basis that if a person is entitled to such a 
benefit once the permanent assessment is made it is unfair for that 
entitlement to be delayed until that date. One way of handling that 
matter might be to provide for a retrospective payment if and when a 
permanent assessment is made. The other reason for the proposal is 
the extent of the needs to be met during that temporary period of 
total incapacity. Such people are completely unable during that time 
to continue to make their contribution within the community and the 
economy. 

A jnal comment on costs and benejts 

215. Early in this part, we refer to the principles relevant to the 
entitlements under the scheme, to their character, and to the need to 
balance them one against the other and against other relevant values. 
Just what should be the content of the principle of real compensation 
in a particular context? Thus is 8090 of historic earnings or, as the 
case may be, average weekly income the right measure? How is that 
principle to be weighed in the context of the timing and the level of 
benefits against the principle of equality of treatment of those simi- 
larly incapacitated by illness? And how is the overall range of benefits 
to be assessed against the various demands within the wider 
economy? 

216. What we have tried to do is to state the principles and then to 
propose their application in the concrete contexts of the benefits 



which are at the heart of the compensation part of the scheme. The 
principles underlying the accident scheme are very important. They 
are widely supported. Their detailed application from time to time is 
a matter of judgment to be made against a wide range of political, 
economic, and social factors. 



THE FUNDING OF THE SCHEME 

21 7. The varying contributions over the years by the four sources to 
the funding of the scheme-the earners and self-employed levy, the 
motor vehicle owners levy, investment income on the balances of 
those levies, and general taxation-appear in tables 1 and 2 in appen- 
dix A. Those tables also indicate the total amounts gathered and 
spent under the scheme. 

2 18. The tables do not in a direct way indicate the reserve situation. 
It will be recalled that the reserves were very badly depleted following 
the reduction in the levy for earners and the self-employed a few 
years ago. One important purpose of the greatly increased levies was 
to restore those reserves. The effort to do this quickly may have been 
over-ambitious by putting unnecessary sudden strains on those who 
must pay. 

219. During the year ended 31 March 1988, the total reserves had 
already grown from $89.2 million to $352.2 million (or about 6 
months of the 1987188 expenditure). It is intended by the Corpora- 
tion that they will increase by a further $196 million this year to then 
total $485 million. To achieve this the amount that is actually being 
collected for the 1988/89 year will exceed last year's expenditure by 
the very large amount of $480 million against estimated spending, 
put at $264 million over that of last year. But this last estimate itself 
appears to be too high. Accordingly it can be anticipated that the 
reserves are likely to be higher than the projected $485 million and a 
much higher proportion of the annual spending. One thing that is 
happening is that about 20% or more of the earners levy is continuing 
to be collected towards the build up of substantial reserves. 



220. From a situation just 2 years ago when the earners and self- 
employed levy plus the income on its balance met only about 40% of 
the costs of the scheme, we have moved to a situation where that sum 
in the current year might equal the total payout for the whole scheme. 
These matters are very relevant to our proposal that the levy rates 
should be fixed by statute and changed only by Parliament. 

22 1. We return to the questions which we considered in our Interim 
Report about the funding of the scheme. 

Do the sources continue to be appropriate? Should others be 
added or, more radically, should a quite different approach be 
used? (Paras 227-24 1 )  

Is the balance between the sources fair, especially given recent 
increases in the costs of the scheme? (Paras 242-249) 

Are the payments within each source fair? In particular should 
there be a single rate for employers and the self-employed? 
(Paras 250-266) 

For convenience, we have incorporated passages from the Interim 
Report in the following discussion of those questions. We have also 
attempted to meet some of the arguments made about it since it was 
published. 

222. A little history is helpful as a background to a consideration of 
the questions. The 1967 Report recognised that a comprehensive 
system in the field of social security involves community responsibil- 
ities which should be accepted by the State and supported by contri- 
butions from citizens generally. Although as a matter of immediate 
impression it could be said that the scheme should be financed 
directly from the Consolidated Fund the report stated that a different 
recommendation would be made. This was done for two reasons 
which were explained in the following way: 

462. First, the comprehensive scheme is intended to embrace 
two compulsory insurance schemes already operating. To the 
extent that the necessary insurance premiums can be built into 
the costs of industry or transport this has long since been done. 
If these premiums were wholly rebated in favour of a general 
system of taxation there would be a continuing advantage to 



industry at the expense of the general taxpayer. A logical argu- 
ment is an insufficient reason for shifting these costs in such a 
fashion. 

463. Second, to the extent that the amount of these premi- 
ums has been passed on by industry their cost is already being 
shared by the whole community, even though indirectly. 
Accordingly the broad principle of community responsibility 
is in this way being satisfied already. 

223. The Royal Commission therefore recommended that subject 
to appropriate adjustments the amounts then flowing into the com- 
pulsory workers' compensation and third-party insurance schemes 
should be made available for the purposes of the proposed compre- 
hensive scheme. The employers' contribution would be equivalent to 
1% of payroll. Self-employed persons, also, should contribute an 
amount equal to 1% of net relevant income. In a broad way it was 
thought that the amounts so to be applied would cover the expendi- 
ture. However as there might be a balance, that should be financed 
directly from general taxation. 

224. During the gestation period leading to the enactment of legisla- 
tion the Government decided to exclude non-earners from the 

- scheme except in the case of motor vehicle injuries. And the 1972 Act 
then spoke of two individual accident schemes supported individu- 
ally on the basis mentioned. By 1973 before the scheme came into 
effect a new Government produced a change for those who had been 
left outside the scheme. They were brought into the system which 
thus became comprehensive. But to avoid delay in preparing a new 
bill which would have enabled the now unnecessary distinctions 
between the circumstances of different accidents to be removed a 
supplementary scheme was set up. Its needs were met from general 
taxation. 

225. Thus, by an historical accident, the system began and con- 
tinues to operate on a basis which has often prompted misconcep- 
tions that inevitably each of the three schemes has to be self- 
supporting and independent in an insurance sense. There is or seems 
to be no economic or practical reason for continuing to maintain 
individual sets of accounts for a system which essentially draws no 
distinction between beneficiaries once entitlement to compensation 
is established and in which the rights are not based on showing fault 
or particular cause. And as shown by a 1983 change which was made 



in order to move work related traffic accidents from the earners to 
the motor vehicle account without any alteration to the vehicle levy 
rate, the present separation can create problems which cause a false 
impression of the true nature of the scheme. 

226. Some accident costs are not borne by the accident compensa- 
tion scheme. They add up to a large amount, perhaps equalling half 
of the money paid out by the Accident Compensation Corporation. 
The direct costs include those camed by- 

* public hospital and other health costs met through the Health 
vote 

employers paying the first week of earnings related compensa- 
tion if the accident is a work accident 

employers under the relevant conditions of employment pay- 
ing the difference between that compensation and the regular 
weekly income or paying such leave in respect of non-work 
accidents 

employees meeting the difference between the compensation 
and their regular income and in the case of non-work accidents 
the costs of the first week 

(The report of the Review by Officials Committee of the Accident 
Compensation Scheme (August 1986) vol.1, p.83, put the total of 
such amounts at $280 million against a total Accident Compensation 
Corporation payment at the relevant time of $550 million.) 

The sources of the funding 

227. We have already indicated that many submissions argued for 
adjustments to or changes within the present system of funding. Thus 
some proposed that sports bodies or employees or the suppliers of 
alcohol or overseas visitors should contribute, or that the employers 
and self-employed fund should be responsible only for work acci- 
dents, or that the differentiations in the employers rate should be 
replaced by a single rate. The present Act too contemplates that the 
drivers of motor vehicles (and not just owners) can be lev- 
ied-something that has not happened. We consider some of those 
issues later. 



228. Before we do that, we consider two more radical possible 
changes. The first has already been mentioned. It is that the scheme 
should be supported by general taxation or some form of central 
taxation-a matter briefly referred to by the Royal Commission on 
Social Policy in its working papers. We are persuaded that ideally, 
having regard to the principles underlying the scheme and to their 
continued general acceptance, that is the right answer. But it does not 
appear to be a practical answer at the present time. There seems to be 
no real prospect of the transfer of such significant amounts into the 
general taxation system. 

229. Another radical change urged on us would be to replace the 
present system with insurance offered by the private sector perhaps 
in competition with the Accident Compensation Corporation. The 
proposal is for a compulsory first party scheme: all New Zealanders 
would be obliged to buy a minimum level of accident insurance. One 
reason for compulsion, it is argued, is to prevent those who can afford 
to buy insurance from "free riding" on social security. (Those who 
cannot afford insurance would have the support of social security.) 
This proposal must overcome major practical and philosophical 
hurdles. 

230. The issue of philosophy takes us back to the basics of the 
scheme and to the principles that underlie it. The present scheme has 
two essential elements-rights conferred directly by law on those who 
are injured, supported by taxes exacted by authority of law. Parlia- 
ment has created public rights and duties based in part on the princi- 
ple of community responsibility. It is not an insurance scheme, the 
essence of which is that the seller and buyer of insurance settle by 
voluntary agreement (perhaps within broad limits fixed by public 
law) their rights and duties as reflected in the benefits and premiums. 
The accident compensation scheme by contrast is about rights 
recognised in or conferred by the general law of the land. And to 
emphasise the taxation point the scheme is supported by levies and 
not by premiums. 

23 1. The Accident Compensation Act does not refer to "premi- 
ums", and the word "insurance" is not used either. In that it is in 
clear contrast to the legislation relating to workers' compensation and 
motor vehicle (third party risk) insurance which it replaced. "Levy" 
is a word with a long history in our political and constitutional life 



and in that history it is always used as a compulsory exaction made 
by or under the authority of the State for public purposes. 

232. Accordingly, the State requires payments at certain levels by 
employers, the self-employed and the owners of motor vehicles and 
also contributes by way of parliamentary appropriation from the 
consolidated account. The system in its present conception is not an 
insurance scheme any more than other parts of our social welfare 
system. Now we do not deny that accident costs could be met by 
private insurance-that, after all, already happens at the moment in 
respect of property damage and supplementary personal injury 
schemes. But a wholesale move to a system of private insurance 
would involve a rejection of the underlying principles and essence of 
the scheme. The great bulk of the submissions to the Royal Commis- 
sion on Social Policy as well as to us, the opinion poll and the terms 
of reference are at one in denying that. 

233. Critics of the reasoning that we have just repeated argue that it 
confuses form with substance, and go on to contend that the present 
scheme is essentially an insurance scheme. But how can that be so? 
So far as payments from the fund are concerned the Act has severed 
the connection between the injured person's right to compensation 
and any responsibility in respect of that compensation of the person 
who causes the injury. On the one hand are rights, stated in the public 
law of the land and taken up by over 140,000 New Zealanders each 
year, and, on the other, are exactions by the state of levies to provide 
the money to meet those costs. If this is an insurance scheme, what is 
it that the payers are insuring against? They no longer have civil 
liability for personal injury. 

234. There are powerful reasons for rejecting the proposal which are 
practical as well as philosophical. First, it has been made clear to us 
that the insurance industry is not interested in compulsory insurance. 
It is understandable that it wishes to be able to negotiate the terms of 
its obligations and to decide whether to insure a particular person or 
not. Second are questions of cost, especially for the administration of 
high volume, small claims-another matter which has led some 
insurers to reject suggested insurance options. The present Accident 
Compensation Corporation administration cost is 7% of total expen- 
diture. That figure is to be compared with the 30% or more of pre- 
mium income absorbed by private enterprise insurance companies 
for administration, legal expenses and profit under the old workers' 



compensation insurance and the 40%-50% under the motor vehicle 
compulsory third party insurance scheme. Extrapolating from these 
figures, we calculated in the discussion paper (para 126) that if the 
Accident Compensation Corporation had operated on the same basis 
the cost of cover would by now have risen by something between 
$189 million and $398 million. For the current year those figures 
would be significantly larger. And the additional cost would have to 
be met within the economy. We appreciate that a private insurance 
scheme might be quite different from those which preceded the acci- 
dent compensation scheme, but we are impressed with the very sig- 
nificant extra costs which appear inevitably to be involved. 

235. We have not had a concrete proposal which indicates compar- 
ative costs, we have no suggestion that the insurance industry would 
contemplate taking a responsibility for earnings related compensa- 
tion which would extend over more than a year or two, and to repeat 
not one insurer has come forward and said that it would be willing to 
provide the kind of cover which the scheme provides. They can, and 
they do, insure for hospital treatment (usually with considerable indi- 
vidual contribution), for lump sums for major injuries, and for some 
short term income support. And such policies can be and are taken 
out to supplement the coverage provided by the scheme. But that is a 
very different matter from providing the basic elements of the 
scheme itself. And in its essence, so far as we can judge, New Zea- 
landers want that scheme. 

236. We now turn to some more modest proposals. A frequently 
made suggestion has been to collect additional revenue for the 
scheme by direct or indirect levies on those who take part in sporting 
activities and thereby accept the risk of injury. It was said, for exam- 
ple, that there should be a levy on sports organisations, or on indivi- 
duals taking part in organised sport, or that a tax should be imposed 
on takings at the gate or on sports equipment. 

237. These suggestions should be evaluated bearing in mind the 
rather modest costs of sports injuries in relation to injuries as a 
whole. They account, as best we can estimate, for about 5% or 6% of 
total expenditure. Other estimates put the figure rather higher. 

238. The practical difficulties in introducing and administering 
such levies in an equitable way appear to us to stand in the way of the 
proposal. (Accordingly we do not address the arguments of principle 
which it raises.) How would the balance be struck between organised 



sport and other recreational activity (some of which such as climbing 
and swimming can give rise to large accident costs), or between the 
clubs, their members, their supporters and the interested public (who 
benefit in various ways-some not calculable-from sporting activ- 
ity). How would the levy take account of the great emphasis that 
many sporting organisations place on the promotion of safety (to the 
immediate advantage of the general public when for example 
yachting and climbing clubs use those skills in search and rescue 
operations)? How would the dificulties and costs of gathering the 
levy weigh against the modest amounts to be collected? How would a 
tax on equipment operate fairly and eficiently? No one has, we 
think, provided adequate answers to these questions. 

239. Motor vehicle owners, we have already noted, contribute to 
the funds of the accident compensation scheme. Their share in the 
1987 year was about 12% although it has been as high as 26% in the 
past. This levy reflects both the historical origins of the scheme and 
the fact that motor vehicle accidents are a substantial cause of injury 
by accident, especially serious injury. The legislation has also always 
empowered the imposition of levies on drivers-a power which has 
not however been exercised and which, we understand, with the 
introduction of life long licences can not now be used in practice. 
That power does however recognise a general responsibility on the 
drivers of motor vehicles as well as on their owners. 

240. The present practice presents two difficulties. The first is that 
the levy is fixed in dollar terms and does not increase with inflation 
in the way that the income linked earners levy does. Thus the contri- 
bution of the motor vehicle levy between 1975 and 1984 dropped 
from about 26% to about 8% because there was no change in the levy. 
Such an alteration appears unfair to the other providers of funds. If 
on the other hand, as has happened over the last two years, the levy is 
increased by a substantial amount that can also be seen to be unfair 
to those who make limited use of their vehicles and who produce 
little risk of injury. There is in existence a tax which is related more 
closely to vehicle use-the duty payable on petrol, CNG and LPG. A 
share of this (estimated to be well over $200 million this year) is paid 
to the National Roads Board for it to meet its responsibility in 
respect of the country's roading system (it also receives the road user 
tax collected from heavy motor vehicles). The remainder (over $600 
million last year) is absorbed into the consolidated account. Given 
that this particular tax is directed at road users and in particular has 



some regard to the extent of their use and their exposure to the risk of 
accident, it does appear to us to be an equitable and efficient means 
of providing funds for the accident scheme. 

241. Accordingly, we recommend that in the motor vehicle area 
there be in effect a two part levy- 

* a flat rate as at present, and 

an appropriate part of the excise duty collected on road trans- 
port fuel. 

The flat rate levy should be geared to changes in the Consumer Price 
Index. (See clauses 109 and 110 and also clause 80 of the appended 
legislative proposals.) The flat rate element would continue to 
recognise that all owners of motor vehicles have a general shared 
interest in the benefits of the scheme. The comment has been made 
that the fuel levy proposal recognises a user pays argument. As we 
have said, a full application of the community responsibility princi- 
ple to the costs of personal injury would see them fully supported by 
general taxation funds. But if that does not happen, the range of 
relevant groups in the community-employers, earners and the self- 
employed, motor vehicle owners and users, and the general taxpayer 
together take up the responsibility. The fuel levy proposed is one 
reflection in this context of the principle of community 
responsibility. 

Allocation of funding between sources 

242. The foregoing discussion is about the possible sources of the 
funds to be used in meeting the costs of accidents: general taxation or 
insurance, employers and persons injured, motor vehicle levies. It 
does not address the question of the balance between the various 
sources. How much should be gathered from employers and the self- 
employed, or from owners and users of motor vehicles, or from 
general taxation? Many employers contend for example that the 
levies on employers and the self-employed ought not be used to meet 
the cost of non-work accidents of earners. 

243. Before considering that contention, we wish to address again 
the character of the levies and in particular the responsibility for 
fixing them. To repeat, the income which the scheme draws on is 
derived from taxes-directly from the consolidated account, as a 



payroll tax from employers, as a form of income tax from the self- 
employed and as a lump sum tax in the form of an annual charge on 
the owners of motor vehicles. That public finance character of the 
funding is to be expected given that the rights established in the 
legislation are rights against the State which must be met by the State. 
To reiterate, the rights to compensation exist quite separately from 
the obligation to pay the levies. 

244. Therefore we propose that as with other taxes Parliament 
should directly exercise its constitutional function of determining 
from time to time the rate of the particular levies. That is the case for 
instance with the duty on motor fuels, with motor vehicle registra- 
tion, and with income tax the rates for which have indeed to be 
struck each year in the annual taxing Act. We do not expect that 
Parliament would often make changes to the rate. Indeed, as we have 
already indicated, we think that the earners' fund levy at its present 
level will continue to contribute to a large (and possibly growing) 
reserve. The proposal would also establish clearer ministerial respon- 
sibility. The government would have the general opportunity each 
year to make an overall assessment, against the Corporation's esti- 
mates of its needs, of the amount to be gathered from the three or 
four sources and the balance that should be struck between them. 
That balance, we propose, should take account of the historical 
record, and of anticipated changes in the patterns and costs of acci- 
dents. It follows from what we have said that the historical accident 
that led to the creation of the present three funds should now be 
recognised as just that. We recommend that all the funds, from the 
various sources, should be available to meet all the claims properly 
made on the scheme. 

245. We have mentioned the recurring employer's argument that 
the money gathered from employers and the self-employed should 
not be used to meet non-work accidents. It is unfair, they say, that 
employers (and the self-employed) should have any responsibility for 
the costs of accidents over which they have no possible control. The 
claim of earners on that fund in respect of non-work accidents is of 
course part of the original scheme of the legislation. The claim of 
unfairness is to be seen against the relevant history, matters of princi- 
ple, and in comparative terms. 



246. The first historical point is that the employers are no longer 
responsible, as they once were, for the cost of public hospital treat- 
ment arising from work accidents. A second is that they no longer 
have common law liability towards their employees, a liability which 
would now in some cases produce large awards of damages and asso- 
ciated expenses. Another is that they no longer have to meet through 
compulsory payments the much higher administrative and related 
costs of the earlier schemes-or of their own associated legal and 
administrative costs. Yet another is that they no longer have to meet 
their former liabilities to those who suffer personal injury through the 
actions of their employees, or the qualities of their products or ser- 
vices. The amounts involved in these areas could also now be very 
substantial ones. We earlier mentioned the additional administrative 
and legal costs of a scheme supported by insurance (para 234). And 
third party liability insurance for some United States doctors of well 
in excess of US$100,000 a year might be compared with a levy for an 
individual self-employed doctor here of no more than $3,000 or 
$4,000. 

247. Some of these matters-especially the last-are relevant to the 
argument of principle that it is unfair for the employer to meet the 
costs of non-work accidents, since those costs could arise directly out 
of the fault of a business or damage done by its product or service. 
Next, employers have a real interest in having a fit and active work- 
force. They are equally disadvantaged by the absence of skilled and 
experienced workers whether the absence is caused by an injury at 
work or at home. 

248. We also consider that comparisons with costs in similar juris- 
dictions are part of the answer to the argument. We realise that the 
comparisons are not exact. But they do bear immediately on the 
argument that New Zealand employers are disadvantaged in com- 
mercial terms by the size of the levy. We set out below 1987 levy rates 
per $100 of payroll for four Australian States and New Zealand. 

N.S.W. Vict. Qld. W.A. N.Z. 
Effective date 1/7/87 1/9/87 1/7/87 1986187 1/4/87 

$ $ $ $ $ 
engineering 
-heavy 8.40 3.80 6.32 26.84 4.55 
-other 6.60 9.48 
clothing manufacturing 6.60 3.80 1.51 6.58 1.65 



Effective date 
N.S.W.Vict. Qld. W.A. N.Z. 
1/7/87 1/9/87 1/7/87 1986187 1/4/87 

$ $ $ $ $ 
building 
-residential 8.40 3.23 6.65 12.39 4.05 
-non-residential 3.80 
clerical 0.60 0.57 i) 25c 0.87 1.20 

ii) 64c 

(In Victoria $3.80 is the highest rate.) The Western Australian and 
Queensland schemes are traditional workers' compensation schemes, 
while those in the other states are workcare. 

249. We see no reason then within the present overall system of 
funding for recognising whether in historical terms, in principle, or 
on a comparative basis, that employers and the self-employed should 
bear no responsibility for non-work accidents. Their responsibility 
and interest runs beyond the work place-and not just in respect of 
their own workers. Under the proposals we have already made, the 
extent of that responsibility and contribution would be a matter for 
the Government and Parliament to assess from time to time in deter- 
mining the relative contributions of employers and other sources 
including general taxation. For instance if there were no other means 
of meeting the legitimate concerns of employers Parliament could 
alter the balance. We have already indicated that we do not think any 
change in the earners levy would be needed for some time, and the 
contribution from the consolidated fund should not fall below the 
quite modest level of 14%. 

Allocation within particular sources-a single rate for employers and 
the self-employed? 

250. The previous section considered the relative contributions of 
employers and the self-employed, of owners and users of motor vehi- 
cles, and of general taxation. We now turn to the relative contribu- 
tions to be made within the group of employers and the self- 
employed. The Law Commission proposed in its preliminary paper 
that there should be a single rate levy on payroll payable by all 
employers and a levy at the same rate on taxable income payable by 



the self-employed. The rate of that levy would depend on three 
decisions: 

the total amount required for the scheme in the following year, 

the amount to be collected from employers and the self- 
employed, and 

the estimate of the anticipated payroll of employees and the 
income of the self-employed. 

Those decisions would be made by the Government, with the 
endorsement of Parliament in the event that the rate had to be 
changed. On the basis of the calculation made this year about the first 
and second of the matters listed, the figure would be about $2.64 for 
each $100 of payroll or of income. That figure we have already noted 
includes about 50 cents-perhaps more-to supplement reserves and 
8 cents collected effectively on behalf of the Department of Labour. 

25 1. We have already suggested that with that levy the reserves will 
very quickly build up to a substantial amount, and conceivably at 
more than the 50 cents proportion. We understand that questions 
have been asked about the propriety (and perhaps too the legality) of 
the collection of the 8 cents on behalf of the Department of Labour. 
We agree that the payment appears to be improper. The rates of 
levies are prescribed by the Governor-General in Council in terms of 
the Act. The resulting funds are to be used by the Corporation mainly 
to meet compensation claims and associated payments. That is not 
exhaustive-the Corporation also has such powers in financial mat- 
ters as are reasonably necessary for the effective performance of its 
functions, and it can contribute to the expenses of government 
departments which assist the Corporation in the discharge of its 
functions. And of course the Corporation does have broad responsi- 
bilities and functions in respect of safety. We have emphasised that 
already. But the financial powers relate to the Corporation's func- 
tions, to the performance of its functions, and to others helping with 
its functions. They do not relate to other bodies whose objectives may 
be the same or approximately so, but who are pursuing them under 
their own responsibility. There is a further element in the Corpora- 
tion's accounts that raises a question. Provision is made for the 
payment of Goods and Services Tax. Given that the payments to the 



Corporation are effectively a tax in support of social welfare provi- 
sion no service appears to be involved. On what principle is the 
Goods and Services Tax collected? 

252. The proposal for a single rate, we stress, is quite distinct from 
the question whether a particular employer's levy should be 
altered-either by a bonus or penalty-because of that employer's 
own good or bad safety record. A power to make specific levy altera- 
tions on that individualised basis is included in the Accident Com- 
pensation Act 1982. The one can exist without the other. We have of 
course already proposed that that power, based on the claims record 
of employers, should be removed from the Act. Instead consideration 
should be given to creating a penalty power in respect of unsafe 
conditions. 

253. The proposal for a single rate levy, as anticipated, provoked 
much comment before and after the issue of the Interim Report. 
Most submissions which considered the proposal opposed it. Almost 
all were from employers and employer groups, many of them from 
employers of clerical workers who would of course be disadvantaged 
by the change. On the other hand, some employers (mainly at the 
higher end of the present scales) supported the change-some had 
indeed originally proposed it-and unions and other bodies with no 
or a more limited special interest supported it. Thus on the one side 
were the New Zealand Employers Federation, the Treasury, the New 
Zealand Business Roundtable, and a number of accident-free busi- 
nesses, and, on the other, the Institute of Directors (which wanted as 
well a reduction in the single rate), the New Zealand Nurses' Associa- 
tion, the Federated Farmers of New Zealand, the Federation of 
Labour and the Combined State Unions. 

254. The opponents of the change give two principal grounds of 
objection. The first was that the flat rate involved, they said, a harm- 
ful subsidy: it would shift injury costs generated by more accident 
prone industries on to those with lower injury costs. This would be 
counter to current attempts to ensure that business decisions take 
into account the full cost of the resources and processes used. The 
second reason-sometimes linked with the first-relates to safety 
incentives. We have already considered and rejected that second 
argument. We have stressed that safety and accident prevention are 
critical features of the legislation. We would certainly not wish to 
make a proposal which would reduce safety incentives. We conclude 



however that the proposal will not in any way affect incentives to 
safety. 

255. We return to the argument that a single rate would involve a 
harmful subsidy from less dangerous occupations to more dangerous 
ones. This argument goes to the underlying principles of, and reasons 
for, the scheme and especially to the relevance and application of the 
principle of community responsibility. The idea of subsidy assumes 
that the beneficiary of the subsidy already has a direct responsibility, 
perhaps a legal responsibility, for the costs of the accident on the 
basis of fault or cause or benefit. But the scheme in its essence, for 
reasons of efficiency and equity, rejected individual liability (and the 
associated ideas of fault and cause) as the basis for compensation. 
Compensation is available quite independently of such liability. (The 
law, we must emphasise, did not and does not reject ideas of fault or 
of individual liability and responsibility in any other respect: see for 
instance the discussion of the waiting period in paras 183- 185 and of 
safety incentives eg in paras 13 1-1 36). Its basis is community respon- 
sibility, a responsibility which it was thought could be adequately 
reflected on the funding side by continuing to draw in general on the 
sources which were already helping meet the costs of accident (para 
222). The range of sources reflects the idea that, in addition to the 
community at large, groups within the community with particular 
shared interests and individuals as well should continue to have a 
direct responsibility to meet some of the costs of injuries caused by 
accidents. Those individuals and groups can be seen as meeting 
aspects of their community responsibility in that separate way. 

256. Just as responsibility and liability in respect of compensation 
are not any longer specifically assigned to a particular individual, so 
too the benefit of an activity which can cause injury is not as a 
general proposition seen as being gained by just one identifiable 
individual. The "user" of the activity is not solely the particular 
employer or the employer's customer. Many throughout the commu- 
nity can and do benefit from the activity, and from restoring so far as 
possible the health and incomes of those in the work force and else- 
where who suffer from the activity. Consider accidents caused by the 
use of transport (including commercial transport) delivering people 
and goods around the country. Some injury is an inevitable cost of 
transport. The manufacturer of the vehicles, the private or commer- 
cial driver, the oil companies and garage owners, the passenger, the 



manufacturer, wholesaler, retailer and consumer of the goods car- 
ried ... all benefit in individual and particular ways from the activity. 
In a more general way the whole community is greatly advantaged by 
transport. In the case of injury arising in the course of it (perhaps 
through faulty manufacture or repairs, or bad road construction, or 
negligent driving of one or more vehicles, or some combination, or 
through an accident for which no one can be blamed) who is "the 
user" who is to pay for the cost of the injury? Society has long 
rejected as a general answer the proposition that the injured person 
alone is to pay. If not that person, who? 

257. Do we as a society accept that each enterprise must meet all its 
costs including the costs of the injuries it causes? Both private and 
public decisions have for long shown that we do not. Private insur- 
ance is a means of pooling the risks and averaging out costs, usually 
(but not always) on a voluntary basis among individuals or businesses 
facing similar risks which they are not willing to face alone. The 
individual user does not pay for all its particular costs. Rather the 
group as a whole meets the aggregated costs. And public decision 
making has long proceeded on the basis that some public facili- 
ties-including roads and streets, to return to the transport exam- 
ple-are to be provided through general community funds sometimes 
supplemented by those who make major use of the facility (as with 
road user and motor spirits duties and road tolls). No doubt a balance 
is to be struck between individual responsibility, the responsibility of 
a wider group (such as heavy road users), and community responsibil- 
ity. As we have stressed, the costs to manufacturers of injuries can be 
very high (in terms of lost production for instance). But it is far too 
simple to say that those who produce particular goods must always 
meet all the costs involved in that production, including the costs 
resulting from the use of the goods. Some after all are met by the 
consumer or the wider community. In a broader sense too the pro- 
position is just not sustainable. It is not possible to isolate every cost 
and to attribute it to a particular activity. In part this is so for reasons 
of time. We inherit and temporarily use the human and physical 
capital built up over many generations. We have access to the great 
natural resources of this land. We have and use these opportunities in 
accordance with the law, designed in some cases to protect that inher- 
itance and those resources. (We remember the tragedy of the com- 
mons.) The use we make of these opportunities within the framework 
of law can never be fully reflected in the pricing system. But, to 
repeat, some costs (sometimes very high costs) will be borne by those 



causing injury. The costs are not solely to be seen in the context of .. 
compensating personal injury. 

258. Then there is another side of community responsibility: "since 
we all persist in following community activities, which year by year 
exact a predictable and inevitable price in bodily injury, so should we 
all share in sustaining those who become the random but statistically 
necessary victims" (1967 Report para 56). 

259. The interdependence of industrial and business enterprise, as 
noted in para 109 of our discussion paper, means that goods and 
services reach the ultimate consumer through a combination of activ- 
ities carrying varying degrees of risk. Whether the cost of the levy can 
be passed on as part of the price depends on factors having nothing to 
do with the degree of risk. We do not think it equitable that big levy 
increases (like those announced for some employers for 1987188) 
must be passed back by just some employers in terms of either 
reduced employment and lower wages or of lower profit. The 
increase, while equal in a relative sense, is not at all equal in an 
absolute one: for the 1987188 year the employer of clerical staff had 
to find another 80 cents for each $100 of payroll while the employer 
of aerial top dressers had to find a further $1 8.40. We are not per- 
suaded by the argument that in that case the market is working 
efficiently and moving resources to activities which are less accident 
prone. If there are good policy reasons, say, for having fewer timber 
workers that should be addressed directly. That should not be a 
function of the hazards of the operation and effect of a levy gathering 
mechanism. (Those hazards have been graphically recognised by the 
big cuts made from 1 April 1988 in the levies for aerial topdressers, 
changes which create distortions against other providers of agricul- 
tural services.) We say this, we stress, on the basis that we do not in 
any event consider it appropriate in the first place to talk of responsi- 
bilities and benefits which are particular to an employer; accordingly 
in our view "subsidies" are not in issue. In legal terms the cost is now 
being met by the community, there is no longer particular liability for 
compensation, and in practical terms a direct beneficiary cannot be 
identified. 

260. For us then the principle of community responsibility gives 
strong support to the single rate. Employers should contribute by 
reference to the extent of the economic activity of those who have 
rights under the scheme. The principle has of course been accepted 



for the self-employed (until this year) and in a sense for motor vehicle 
owners. 

261. The single rate set until this year for the self-employed points 
to one of the arbitrary elements in the practical operation of the 
scheme. The self-employed lawyer and the self-employed aerial top 
dresser paid the same amount while the rates last year for their 
employees were $1.20 and $27.85 respectively for each $100 of 
payroll. 

262. The top dressing example points as well to the time lag prob- 
lem with classificiations: a declining industry can be faced with meet- 
ing the costs of accidents in earlier more buoyant times and this 
might be so even if the industry is now much safer. On the other 
hand, a new industry with an expanding payroll will not be carrying 
what might be seen as an appropriate share of the cost of past acci- 
dents. Some have suggested that these problems would disappear 
with an actuarily fair private insurance scheme. But would they? Is it 
possible to make predictions of that type? Just how long a commit- 
ment (say in terms of earnings related compensation) would insur- 
ance companies be prepared to make in such a case? Is there any 
evidence that they would be willing to insure earnings related com- 
pensation for the remainder of the working life of a 20-year old meat 
worker? We have already indicated the negative answer. Controlled 
rates, the insurance industry says, are usually insufficient when long 
term claims continue and proliferate in an inflationary economic 
environment. 

263. There must also be very serious difficulties with the present 
classification system arising from the absence of a sufficient statisti- 
cal base. Many of the 103 classifications have numerous industries 
within them. The numbers employed in particular industries in New 
Zealand are so relatively small that one or two serious accidents 
could produce a disproportionate result. It is certainly not difficult to 
find contrasts in the tables which seem unusual. There is one class for 
retailers generally but a separate class for a few retailers, for example, 
wine and spirit merchants. The rates fixed for particular classes may 
also be compared. Those who are engaged in the manufacture of 
explosives, for example, now pay a levy of $2.95 per $100 of wages 
which is also the rate for the bumbling beekeeper. At the same time 
the manufacturers of rubber mattresses including the most careful, 



must pay $8.65. The rate for detective agencies is $1.30 and for 
religious organisations $1.45. 

264. Such practical problems were in part predicted at the outset. 
The Select Committee which reported on the original proposal 
recommended a classification system on the basis of the substantial 
reduction of the then existing premium classifications. That Commit- 
tee, the Gair Committee, added: 

If further efforts to develop a satisfactory system of differential 
premium rates do not succeed, or if the cost of collecting 
premiums becomes excessive then the Royal Commission's 
proposal for a flat rate levy can be revived. (1 970 App. JHR I 
15,32) 

265. W e  accordingly repeat our recommendation that for reasons of 
equity and as a matter of principle as well as practicality a single rate 
levy for employers and the self-employed be introduced. As we see it 
equity requires equality in this case. The rate, for reasons discussed 
elsewhere (para 244), would be fixed by Parliament and would apply 
evenly to the payroll of employees (in the case of employers) and to 
the income of the self-employed. 

266. The imposition of the levy on charitable bodies presents a 
particular problem which we propose should be sympathetically con- 
sidered in the context of the wider review of their taxation position 
which is being undertaken. Many have high salary bills in relation to 
their overall spending and most at the moment have levies below the 
average level. 

Payment by instalments 

267. Many of those who made submissions on the point saw the 
advantage of payment of the annual levy by instalments. The obliga- 
tion to meet the levy could be met more easily if it were spread, as are 
other such obligations, more evenly through the year. This is particu- 
larly so if the levies are increased by significant amounts and there is 
only a few months notice of the change. In addition the payment 
would relate to actual payroll, and therefore be a fairer levy. In 
administrative terms the payments could be made along with PAYE 
returns or with provisional tax. We would not however see this as 
allowing changes in the rate during the year: the levy is an annual 



one, and the amount, as well, should be reasonably predictable. As we 
have said, we do not anticipate frequent changes in the levy. 

268. There are disadvantages. The administrative cost would 
increase, but the administration of a single rate levy associated with 
PAYE on the employees' payroll or with provisional tax payments by 
the self-employed appears to be a much less significant matter. The 
Corporation would lose investment income, but the employer would 
of course have the use of the relevant money for that much longer: 
should the employer not be able to make the decision about how to 
use that money before it is required by the scheme? 

269. Accordingly we recommend that levies be paid by instalments. 



ADMINISTRA TION 

270. A guiding principle in this area is administrative efficiency. 
One aspect is the day to day operation of the scheme. As the Royal 
Commission put it in 1967 the principle speaks for itself. "It looks to 
evenness and method in every aspect of assessment, adjudication, 
and administration. The collection of funds and their distribution as 
benefits should be handled speedily, consistently, economically, and 
without contention" (para 62). 

27 1. We have already made a number of proposals which affect the 
overall administration of the legislation. In part the proposals look to 
a greater involvement of central government in the development of 
policy. Ministers would be charged with policy responsibility in 
respect of the promotion of safety and the prevention of injury, and 
in respect of rehabilitation and the coordination of its delivery. They 
would also have greater responsibility on the funding side of the 
scheme since they would have the carriage in the House of Represent- 
atives of any proposals to change the rates of the levies for earners, 
motor vehicle owners, and motor vehicle fuel. In the preparation of 
any such amendments and in proposing the supplementary appropri- 
ation for the annual contribution from the consolidated account, they 
would, in terms of the proposals made in the Interim Report and 
included in draft clause 101, have before them the estimates of the 
Corporation about the amount of likely expenditure and of the funds 
from the various levy sources. No doubt they would also have depart- 
mental advice for that purpose. 

272. The proposals that we make for health and related benefits, 
involving as they do the application of the general benefits system to 
those incapacitated by injury along with those who are ill, would 



appear substantially to remove the Accident Compensation Corpora- 
tion from that area of administration. That might also be increasingly 
so-depending on the development of policies and of methods of 
delivery-in the area of rehabilitation. 

273. Several of the matters discussed in this report affecting the 
machinery of government relate to other possible changes which are 
before the government and which are to be dealt with in a 
coordinated way. We accordingly do not take the above matters fur- 
ther, but we do realise that such changes in policy and administration 
could have major consequences for the present institutional and 
administrative arrangements. We note for instance that the Accident 
Compensation Corporation itself, in its submission to the Royal 
Commission on Social Policy, contemplated that major changes in 
the benefit system might mean that the Corporation would not 
survive. 

274. We do comment on five administrative matters: 

( l )  decision-making on claims 

(2) appeals from decisions 

(3) the role of an independent corporation 

(4) the problem of fraud and abuse, and 

(5) statistics 

Decision-making on claims 

275. Several features of the decision-making process should be 
emphasised. The decisions are of course to be taken independently, 
according to law. There can be no political influence in that process. 
Draft clause 73(2) would require that the applicant be informed in 
advance of a proposed adverse decision and given a chance to 
respond. Draft clause 74, drawing on the language of Sir William 
Meredith, the architect of the Ontario Workers' Compensation 
Scheme back in 191 3, requires consideration to be given to the real 
merits and justness of the claim. Over the years the reports of the 
Ombudsmen have also pointed to administrative changes which 
would facilitate the fair and prompt handling of claims. 

276. The discussion in the previous part emphasised the impor- 
tance for rehabilitation, as well as for the wise and effective use of the 



funds, of early determination of the degree of permanent disability. 
In some situations an early conservative assessment might facilitate 
rehabilitation and be followed where appropriate by an increased 
assessment (see draft clause 49). 

277. Most claims will be resolved quickly and simply, without con- 
tention. But some will be more complex. They will require profes- 
sional advice and assistance if they are to be adequately presented 
and properly decided. In such cases the Corporation should have 
power to meet such costs, and it should be encouraged to do so where 
appropriate. 

Appeals from decisions 

278. The draft proposes an administrative review (clause 76), 
instead of the present procedure which can be a much more formal 
process involving a hearing (S. 102). It assumes the retention of the 
present provisions for the Appeal Authority. Such a right of appeal is 
essential. The legislation is about rights under the law. It is not a 
matter of administrative discretion, solely for decision within govern- 
ment. There are wider questions about the use of specialised tribunals 
instead of the courts, about their organisation, and about appeals 
from them. These matters call for more detailed examination than we 
have given them. They are being taken up in the review by the 
Legislation Advisory Committee of administrative tribunals, and are 
relevant as well to aspects of the Commission's examination of court 
structure. 

The role of an independent corporation 

279. Decisions on individual claims must of course be made inde- 
pendently. We have already stressed that. Accordingly the power of 
the Minister in the 1982 Act to give directions to the Corporation 
should not be read as applying to those independent powers of deci- 
sion. Such powers of independent decision are to be found conferred 
on officers in several government departments. There is no need to 
establish a separate statutory corporation for that purpose. (The 
appeal to an independent tribunal is also a factor.) Moreover the 
principal rules about benefits and about funding are fixed by Parlia- 
ment, and the independent corporation accordingly has no separate 
power of decision (but only an ability to give advice) in those critical 



areas of its functioning. Finally, the provision of services and the 
administration of benefits does not require an independent 
corporation. 

The problem offraud and abuse 

280. We have already recorded the concern that there is serious 
fraud and abuse, and have mentioned steps being taken by the Corpo- 
ration to identify and deal with it. Some of the proposals made in this 
report for changes in benefits would remove some opportunities for 
abuse. Others would lessen them. The difficulty is however that in 
major areas not enough precise information is available to those 
responsible for the scheme (or to those reviewing it), for them to be 
able to assess just where the increases are occurring, the reasons for 
the increases, and the steps that might be taken to control the abuse 
that such reviews uncover. The information needs relate as well to 
the handling through rehabilitation services of particular problems, 
to the effective provision of compensation, and to the design of 
effective safety programmes. They go to the heart of the implementa- 
tion of the important purposes of the whole scheme. Those needs 
appear to require greater actuarial and statistical capacity within the 
Corporation. We agree with the suggestion that has already been 
made to the Corporation that its staffing needs strengthening in those 
areas. This relates to our final point. 

Statistics; information about the operation of the scheme 

28 1. Effective arrangements for the recording and processing of 
information have been emphasised from the outset of the scheme. 
Thus the Royal Commission in 1967 proposed that the best statistical 
use should be made of the unique records that will become so readily 
available to the new compensation authority (para 497(3)). But, as 
the 1984 review report on the statistics of injuries, the work of the 
Advisory Council on Occupational Safety and Health, and the Lang- 
ley McLoughlin report to the Medical Research Council all indicate 
(paras 113 and 126), a great deal has still to be done to produce 
effective statistics. To apply the words used 20 years ago by the Royal 
Commission, the statistical record for injuries is still incomplete and 
even misleading (para 320). We see our proposal for a Minister with 
policy responsibilities for safety promotion and accident prevention 
as important in helping facilitate an improvement in that area. So too 



would be the use of the World Health Organisation E Code which in 
adapted form is appended to the draft legislative proposals. That 
Code, while subject to further development in the wider medical and 
statistical community, provides the most authoritative base for gath- 
ering useful injury information. 

282. The need includes more precise information about the day by 
day operation of the compensation scheme itself. We have already 
indicated that need in important areas, especially relating to the 
recent increases in spending, which no one, including us, has been 
able fully to explore and explain. Good information is essential to 
good administration and informed decision making. The question 
must be asked whether cuts in the earners levy would ever have been 
contemplated had there been better information about indications of 
future significant increases in spending, especially when taken with 
the general expectation that such increases would happen about 10 to 
12 years into the life of the scheme. Similarly, the large differences 
between expected and actual expenditure in recent years and the very 
rapid build up of reserves last year and this suggests that the best 
information is not available. The need for better information relates 
to all the three purposes-safety, rehabilitation and compensation. 



APPENDIX A 

TABLE l 

Source of ACC receipts (1 974-1 989) ($million) 
Govern- 

ment Total ad- 
Contribu- justed for 

Levies tion Investment Income Total Inflation1 
Year ended Motor Motor 

3 1 March Employer Vehicle Employer Vehicle 
1975 54.515 21.208 2.920 1.923 0.750 81.316 81.3 
1976 62.071 20.415 5.036 4.737 1.551 93.810 80.0 
1977 71.897 21.530 7.505 5.677 3.776 110.385 82.8 
1978 79.458 22.248 10.902 9.068 6.113 127.789 83.7 
1979 88.500 22.986 12.780 10.419 7.245 141.930 84.0 
1980 1 11.426 23.985 13.531 15.450 9.695 174.087 87.2 
1981 124.131 24.841 16.714 23.497 12.369 201.552 87.5 
1982 149.319 25.650 22.785 28.189 16.447 242.390 90.9 
1983 171.177 25.760 32.166 38.923 15.560 283.586 94.4 
1984 202.929 26.1 11 35.219 42.547 18.531 325.337 104.7 
1985 155.286 40.668 42.922 44.667 16.706 300.249 85.3 
1986 173.132 41.415 60.t 17 50.529 17.295 342.488 86.0 
1987 201.327 103.645 73.861 29.617 17.379 425.829 90.3 
1988 659.724 118.577 78.933 62.034 7.239 926.507 180.7 
1989 (est) 803.000 208.025 99.529 52.000 11.315 1 173.869 n.a. 
'Adjusted to 1975 dollars, using March quarter Consumer Price Index. 
n.a. = not available 

TABLE 2 

Source of receipts 1974-1 989 (percentages) 
Govern- 

ment Con- 
Levies tribution Investment Income Total 

Year ended Motor Motor 
31 March Employer Vehicle Employer Vehicle 

% % % % % % 
1975 67.0 26.1 3.6 2.4 0.9 100.0 
1976 66.2 21.8 5.4 5.1 1.7 100.0 
1977 65.1 19.5 7.0 5.1 3.4 100.0 
1978 62.2 17.4 8.5 7.1 4.8 100.0 
1979 62.4 16.2 9.0 7.3 5.1 100.0 
1980 64.0 13.8 7.8 8.9 5.6 100.0 
1981 61.6 12.3 8.3 11.7 6.1 100.0 
1982 61.6 I,'E* 10.6 9.4 11.6 6.8 100.0 
1983 60.4 g;'" 9.1 11.3 13.7 5.5 100.0 
1984 62.4 8.0 10.8 13.1 5.7 100.0 
1985 51.7 13.5 14.3 14.9 5.6 100.0 
1986 50.6 12.1 17.6 14.8 5.0 100.0 
1987 47.3 24.3 17.4 6.9 4.1 100.0 
1988 71.2 12.8 8.5 6.7 0.8 100.0 
1989 (est) 68.4 17.7 8.5 4.4 1 .O 100.0 



TABLE 3 

ACC annual expenditure 1974-1 989 ($million) 
Account 

Year ended Supple- Total adjusted 
31 March Earners Motor Vehicle mentary Total for inflation' 

1975 25.266 4.562 2.920 32.748 32.7 
1976 45.943 8.266 5.036 59.245 50.5 
1977 61.833 12.004 7.505 8 1.342 61.0 
1978 75.31 1 16.586 10.902 102.799 67.3 
1979 82.334 19.021 12.780 114.135 67.6 
1980 85.878 22.476 13.531 121.885 61.1 
1981 107.403 25.292 16.714 149.409 64.8 
1982 136.895 32.592 22.785 192.272 72.1 
1983 180.439 40.322 32.166 252.927 84.2 
1984 185.877 63.481 35.219 284.577 91.6 
1985 222.943 74.242 42.922 340.107 96.6 
1986 299.405 94.958 60.1 17 454.480 114.1 
1987 387.778 1 19.094 7 1.405 578.277 122.6 
1988 473.769 140.551 78.933 693.253 135.2 
1989 (est) 699.390 178.893 99.529 977.812 n.a. 

'Adjusted to 1975 dollars, using March quarter Consumer Price Index. 
n.a. = not available 

TABLE 4 

The Average Employer Levy (Rate per $ 1  00 payroll) 
For Contribution Total 

Year ended For Work Non-work to Labour Average 
31 March Accidents Accidents Department' Levy 

$ $ $ $ 
1975 1 .OO 
1976 1 .OO 
1977 1.00 
1978 1 .OO 
1979 1 .OO 
1980 .57 .43 1 .OO 
1981 .57 .43 1 .OO 
1982 .57 .43 1 .OO 
1983 .57 .43 1 .OO 
1984 .64 .43 1.07 
1985 .42 .32 .74 
1986 .39 .32 .71 
1987 .43 .34 .77 
1988 1.26 .99 .08 2.33 
1989 1.51 1.05 .08 2.64 

'To meet a payment to the Industrial Safety, Health and Welfare Programme of the Department 
of Labour. 



APPENDIX B 

OUTLINE OF LEGISLATIVE PROPOSALS 

EXPLANATOR Y NOTE 

1 To show how legislative effect might be given to its proposals, the 
Law Commission has prepared a first draft of provisions for inclu- 
sion in a new Safety, Rehabilitation and Compensation Act. The 
model was the National Rehabilitation and Compensation Bill 
presented and read a first time in the House of Representatives of the 
Australian Parliament on 24 February 1977. We have adapted it to 
New Zealand circumstances. 

2 The draft sets out the main substantive and procedural elements 
of a revised scheme. Many matters of detail in the present Act have 
been subsumed in a broader statement of principle but some should 
no doubt be included. Naturally, the final form of new legislation will 
require a great deal of further work. Provisions covering such matters 
as offences and the power to make regulations will need to be added. 
Consequential amendments to other legislation will also be required. 

3 Some matters have been dealt with, for the moment, by a cross- 
reference to provisions of the Accident Compensation Act 1982. We 
have recommended, however, that that Act should be wholly 
replaced, subject only to the transitional arrangements proposed in 
Part XV. 

4 The following notes comment on the structure of the draft and its 
main features. 



PART I 
PRELIMINARY 

5 This Part sets out the purposes of the Act-to promote safety, 
rehabilitation and to provide benefits (cl. 4). 

6 The definitions, customarily included in an early provision of a 
New Zealand Act, are to be found in Part XVI-Interpretation. 

PART I1 
SAFETY 

7 This Part gives to the Minister charged with the administration of 
the Act a policy responsibility for encouraging safety (cl. 5). The 
Corporation would retain its existing powers. 

PART I11 
REHABILITATION 

8 This Part gives the Minister a policy responsibility for encourag- 
ing the rehabilitation of incapacitated persons (cl. 7). It also places on 
the Corporation the duty of making available a rehabilitation pro- 
gramme tailored to the needs of each individual person incapacitated 
by personal injury (cl. 8). 

PART IV 
BENEFITS IN RESPECT OF PERSONAL INJURY 

9 Division 1 of this Part defines personal injury for the purposes of 
the Act. Clause 9 relates the definition to the place and time of injury. 
The Act applies to all personal injury after l April 1989; but extends 
to the late effects of personal injury before l April 1974 (cl. 10). The 
purpose is primarily to make benefits available to those who may 
have contracted a latent occupational disease in employment before 
that date; but it is thought just to give the same opportunity to others 
who may not have been compensated for the late effects of a pre- 1974 
injury. 

10 Under clause 9 (1) all injury in New Zealand is covered. "New 
Zealand" includes the continental shelf and superjacent waters and 



airspace. Clause 11 therefore confines injury on or above the shelf to 
that affecting persons, ships or aircraft having a connection with New 
Zealand. 

l l Under clause 9 (2) the Act applies to injury outside New Zealand 
to persons who retain a residential connection with New Zealand. 

12 Clause 12 contains the basic definition of personal injury. It 
avoids the word "accident", though that word appears frequently in 
the First Schedule where its meaning can be guaged from the context. 
The First Schedule itself is based on the classification of external 
causes of injury evolved for statistical purposes by the World Health 
Organisation. There is a directive to take the First Schedule into 
account in interpreting the other clauses of Division 1 defining per- 
sonal injury. This should ensure that they are not given too narrow a 
meaning. 

13 Clauses 13, 15 and 16 make it clear that the secondary conse- 
quences of injury, including lasting emotional harm and the con- 
tracting of a disease, are included. So too are occupational diseases, 
whether or not the disease is a recognised risk of a particular occupa- 
tion. Deafness resulting from any noise is included, not just industrial 
deafness. 

14 Medical misadventure is specifically referred to in clause 14, 
though the First Schedule sets out most if not all types of medical 
misadventure that are likely to occur. The concepts of recognised risk 
and informed consent are no longer relevant. 

15 Division 2 defines incapacity as a lessened ability to lead a 
normal life, including, but not limited to, a lessened ability to work. 
A person is entitled to a benefit in respect of personal injury if he or 
she is for the time being incapacitated by the injury. 

16 The term "benefit" includes both periodical benefits and the one 
or two lump-sum benefits that are payable-to meet, for example, 
funeral expenses and other incidental expenses and losses. 

17 There is a waiting period of two weeks before periodical benefits 
are payable (cl. 19(1)). But, in the case of work-related injuries, bene- 
fit is payable during that fortnight by the employer (cl. 21). 

18 Periodical benefits cease at age 65 unless the person was inca- 
pacitated after becoming 60. In that case the benefit continues for 5 
years (cl. 19(2) and (3)). 



PART V 
PERIODICAL BENEFITS IN RESPECT OF INCAPACITY 

19 The words "benefits are payable ..." used in clause 20 and other 
clauses confer the right to a benefit. The rates of the applicable 
benefits are specified in Part VI. 

20 Under clause 21, employers must pay the benefit for time lost in 
the first 2 weeks of incapacity arising out of and in the course of the 
employment. They may not count this time against the employee's 
sick leave. 

2 1 Those who suffer non-work injuries are not entitled to periodical 
benefits for the first 2 weeks. 

22 After the first 2 weeks everyone is entitled to periodical benefits 
in respect of total incapacity (cl. 23). The rate of benefit may differ 
depending on whether the person is employed or self-employed, or is 
not in receipt of earnings. 

23 Under clause 24 benefit is payable in respect of temporary par- 
tial incapacity only in respect of work injuries. 

24 The benefit is payable in the first instance for up to 6 months. 
Then it ceases, unless the Corporation decides that it should continue 
for a further period, up to l year. This provision is intended to 
encourage the prompt determination of permanent partial incapacity. 

25 Clause 25 deals with the benefit payable for permanent partial 
incapacity. It needs to be read with clause 26, and also clauses 47 and 
48. The basic rule is that an incapacitated person is assessed by a 
medical practitioner to discover the percentage of permanent impair- 
ment. The effect of the impairment on the whole person is to be 
considered (cl. 26). 

26 If the impairment is 5% or more, economic and non-economic 
loss are to be compensated for by a single periodic payment of 80% of 
the amount obtained by multiplying the percentage of the impair- 
ment by the average weekly wage (clauses 25 and 47). Under this rule 
there is no need to consider on a case by case basis the actual effect of 
a person's permanent partial incapacity on his or her earnings. 

27 A person may, however, consider that the rate of benefit ascer- 
tained under these provisions does not fairly represent the actual loss 
of earnings-perhaps because a low percentage of impairment has 



had a disproportionate effect on the person's ability to continue his 
or her old occupation or to find other comparable work. Then the 
person may apply for a determination of the periodical benefit that 
would be payable, based on lost earning capacity. He or she is entitled 
to whichever benefit is the higher (clauses 25 and 48). 

28 If a person's percentage of impairment increases after the first 
assessment, benefit is payable at a correspondingly higher rate 
(clauses 28 and 49). 

29 Clause 27 makes special provision for the case where a person 
has suffered severe disfigurement, or severe mental or emotional 
harm as a result of criminal injury, including, for example, cases of 
sexual abuse. The percentage of impairment is required to be assessed 
not only on a medical basis but also taking into account the effect of 
the injury on the person's capacity to lead a normal life. 

PART V1 
RATES OF PERIODICAL BENEFITS 

30 Division 1 sets out rules for determining a person's weekly 
income before the incapacity. There is an easily applied rule for 
determining the income of persons in employment for short-term 
purposes, as a base rate for periodical benefit during the first 6 weeks 
of total incapacity. Under clause 34 (l), the person's weekly income is 
the average of the amount earned in the preceding 4 weeks. 

3 1 More elaborate rules govern the ascertainment of weekly income 
for long-term purposes (clauses 35, 40 and 41). The over-riding prin- 
ciple is that the amount arrived at should fairly represent pre-injury 
earnings. Under clause 36, there is provision for the adjustment of 
the weekly rate if there has been an increase in average earnings since 
a person's rate of remuneration was last fixed. Clause 37 sets a mini- 
mum weekly income for a person in employment, based on the 
requirements of International Labour conventions. 

32 The provisions for ascertaining the weekly income of a self- 
employed person (clauses 34,35,40 and 41) must be read with clause 
106. Instead of being required to take assessable business income as 
his or her earnings, the self-employed person may nominate an 
amount within specified limits, both for levy purposes and, in the 
event of incapacity, as the base for a periodical benefit. 



33 Clause 42 attributes to a person who has no earnings a notional 
income. This is set at the amount of average weekly earnings (all 
sectors, all persons). The provision applies to all those who are not 
employed or self-employed. They will be entitled to a periodical 
benefit for total incapacity or permanent partial incapacity. 

34 Clause 42 will also affect visitors to New Zealand. The defini- 
tions of "employee" and of "self-employed person" apply, in general, 
only to people who are working in New Zealand (cl. 115). This 
excludes the tourist. The attribution of a notional income to such a 
person means that the entitlement to benefit is not discriminatory. At 
present visitors are entitled to lump-sum compensation but not to a 
periodical benefit. 

35 Clause 43 provides that the maximum weekly income for benefit 
purposes is $1,000. 

36 Under Division 2, the rate of benefit for total incapacity is 80% 
of previous weekly earnings, with a minimum of $225 (cl. 45). The 
rate of benefit would increase if a person's weekly income were 
adjusted upwards under clause 38-loss of potential earnings. For 
temporary partial incapacity the rate is the same as for total incapac- 
ity less 85% of the amount the partially incapacitated person could 
reasonably be expected to earn (cl. 46). The alternative bases for 
calculating the rate in respect of permanent partial incapacity 
(clauses 47 and 48) have been explained in paragraphs 25 to 27. 

37 Division 3 contains a provision for the commutation of a benefit 
for permanent partial incapacity into a lump-sum benefit, where the 
beneficiary is not likely to become totally incapacitated and it is 
particularly advantageous and just that the benefit be paid by way of 
a lump-sum payment (cl. 52). 

PART V11 
BENEFITS IN RESPECT OF EXPENSES AND LOSSES 

38 Under this Part the whole range of medical and paramedical 
treatment and services, including travel for the purpose of obtaining 
treatment, is brought within the definition of "personal attention" 
(cl. 53). 



39 The basic provision is clause 54, under which the cost of all such 
treatment and services will be met for personal injury and for sick- 
ness on the same basis. The proposal that payment be made under 
Part I1 of the Social Security Act 1964 and not by the Corporation 
assumes an alteration of the rate and perhaps the scope of the present 
health benefits to a level near to that at present applying in practice 
under the Accident Compensation scheme. 

40 The Corporation has a residual duty to meet dental expenses (cl. 
55) and medical and paramedical costs incurred by non-residents (cl. 
57) or outside New Zealand (cl. 58). These are expenses to which the 
Social Security Act does not in general apply. 

41 In accordance with the relevant International Labour conven- 
tions, clause 56 requires the employer to meet the residual medical 
expenses of employees injured in the course of their employment 
over and above the amount available from public funds. This is not a 
requirement which would extend to medical treatment for sickness or 
disease, except to the extent that occupational disease is to be treated 
as personal injury. 

PART V111 
DEATH BENEFITS 

42 This Part is on the same general lines as the existing Act, except 
that there is no longer a lump-sum payment to a surviving spouse or 
child in the event of death resulting from personal injury. Instead, the 
spouse is entitled to periodical benefit (cl 64) for one year, whether or 
not dependent on the deceased person. After that, if the spouse was 
dependent on the deceased person at the time of death, the benefit is 
to continue until the Corporation determines that there is no longer a 
need for it (cl. 66). 

43 Clause 62 sets out a number of criteria for determining depen- 
dency or need. There is no presumption that a surviving spouse who 
remarries will be supported by the new marriage partner. 



PART IX 
CLAIMS FOR BENEFIT 

44 Clause 70 requires all claims for benefit to be made in writing by 
or on behalf of the applicant. It is the intention that this requirement 
should apply, whether or not there is any arrangement for bulk-billing 
for the reimbursement of medical expenses under the Social Security 
Act or any legislation that replaces it. 

45 In deciding a claim the Corporation must give fore-warning of 
an adverse decision and afford the claimant the opportunity of being 
heard, and of furnishing further information (cl. 73). There is no time 
limit within which a claim must be made. 

PART X 
REVIEWS AND APPEALS 

46 This Part provides for an administrative review by the Corpora- 
tion of its own decisions, without formality (cl. 76). The right of 
appeal to the existing Appeal Authority and from the Authority to the 
Courts is for the time being retained (cl. 77). 

PART XI 
VARIATION OF BENEFITS 

47 Any alteration of benefits in a way that affects their relative 
value is a matter for Parliament. To ensure that their present value is 
maintained, this Part provides for the automatic adjustment of peri- 
odical benefits in accordance with any increase in average earnings 
(cl. 79). Clause 80 provides that motor vehicle levy rates (which have 
no in-built mechanism for increasing with inflation) are to be 
adjusted by reference to any increase in the consumer price index. 

PART XI1 
PRIMACY OF BENEFITS 

48 Clause 82 repeats the existing rule that benefits under the 
scheme are in substitution for any claims that might have been made 
under the common law or under the Workers' Compensation Act 
before the introduction of the accident scheme in 1974. The existing 



provisions retaining a limited right of access to the courts have been 
stated more clearly. Where a person who is entitled to a benefit has a 
right of action in the courts the Corporation may seek reimbursement 
or pursue the claim itself (cl. 83). 

PART XI11 
MISCELLANEOUS PROVISIONS IN RELATION TO BENEFITS 

49 This part contains a number of procedural provisions. Among 
them is the important rule in clause 95 that the benefit payable to a 
person who is incapacitated in the course of committing an offence 
for which the person is convicted and imprisoned is to be suspended 
during the imprisonment. With the abolition of lump-sum payments 
this means that when the sentence has been served the only benefit 
would be a periodical one for any continuing permanent incapacity. 
In the meantime, the Corporation has a discretion to pay all or part 
of the benefit to any dependants. 

PART XIV 
FUNDING 

50 Division l sets out as the sources of the Corporation's funds- 

* levies by employers and the self-employed 

levies on motor vehicles 

a proportion of the excise duty on motor spirits 

investment income 

money appropriated by Parliament for the purpose. 

These are to form a single pool (cl. 100). 

51 The proportion to be collected from the first 3 sources is a 
matter for Parliament. The Corporation is to estimate the amount 
which will need to be provided each year from the Consolidated 
Account (cl. 101). It is to set aside an amount equal to at least half its 
estimated annual expenditure as a reserve fund (cl. 102). 

52 The levy base for the employers levy is to be the amount in 
respect of which the employer must each month make and account 
for tax deductions under the PAYE system. The levy instalments are 



to be paid at the same time. The levy rate is 2.5% (cl. 104). It is made 
clear that the levy is a tax which is permanently appropriated for the 
purposes of the scheme (cl. 107). 

53 The levy base for a self-employed person (cl. 106) was explained 
in paragraph 32. The levy, again at the rate of 2.5%, is to be paid 
annually (cl. 105). 

54 The existing levies on motor vehicles are retained at the current 
rate of $100 for motorcars and $35.30 for motorcycles (clauses 109 
and 110 and Second Schedule). Again, any change in the levy rate 
(apart from the effect of inflation) must be made by Parliament. 

55 A proportion of the excise duty on motor spirits is permanently 
appropriated for the purposes of the scheme (cl. 113). We have not 
proposed a specific amount. 

PART XV 
TRANSITIONAL 

56 A person who has acquired a right to a benefit under the existing 
Accident Compensation scheme or the War Pensions Act but has not 
been fully paid out is given the option of choosing to remain under 
the existing scheme or to come under the new scheme, so far as 
applicable (cl. 114). 
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OUTLINE OF LEGISLATIVE PROPOSALS 

SAFETY, REHABILITATION AND 
COMPENSATION ACT 

PART 1 
PRELIMINARY 

1 Short title 

This Act may be cited as the Safety, Rehabilitation and Com- 
pensation Act 1988. 

2 Commencement 

This Act comes into force on the 1st day of April 1989. 

3 Act to bind the Crown 

This Act binds the Crown. 

4 Purposes of Act 

The purposes of this Act are- 

(a) to promote safety, including occupational health; 

(b) to promote the rehabilitation of persons who suffer 
personal injury; 



(c) to provide benefits for persons who suffer personal 
injury and certain dependants of those persons 
where death results from the injury. 

Cf. 1982, No. 181, s.26(1) 

PART I1 
SAFETY 

5 Functions of Minister with respect to safety 

(1) The Minister- 

(a) shall take appropriate action to encourage safety; 

(b) shall take appropriate action to encourage co-opera- 
tion between persons concerned with safety; 

(c) shall undertake, or arrange for the undertaking of, 
research with respect to safety; 

(d) shall collect and disseminate, or arrange for the col- 
lection and dissemination of, information with 
respect to safety. 

(2) In performing the functions specified in subsection (l) ,  
the Minister shall have regard principally but not exclu- 
sively to the desirability of reducing the incidence and 
extent of personal injury in the community. 

6 Functions of Corporation with respect to safety 

The Corporation has such functions and powers as are neces- 
sary to promote safety in accordance with such directions as 
may be given to it by the Minister under section 10 of the 
Accident Compensation Act 1982. 

Cf. 1982, No. 181, S. 35 

PART I11 
REHABILITATION 

7 Functions of Minister with respect to rehabilitation 

(1) The Minister- 



(a) shall take appropriate action to encourage the reha- 
bilitation of incapacitated persons; 

(b) shall take appropriate action to encourage co-opera- 
tion between persons providing facilities for the 
rehabilitation of incapacitated persons; 

(c) shall undertake, or arrange for the undertaking of, 
research with respect to the rehabilitation of inca- 
pacitated persons; 

(d) shall collect and disseminate, or arrange for the col- 
lection and dissemination of, information with 
respect to the rehabilitation of incapacitated 
persons. 

(2) In performing the functions specified in subsection (l), 
the Minister shall have regard principally but not exclu- 
sively to the desirability of reducing the extent of disable- 
ment in the community. 

8 Functions of the Corporation with respect to rehabilitation 

(1) The Corporation has such functions and powers as are 
necessary to promote rehabilitation in accordance with 
such directions as may be given to it by the Minister 
under section 10 of the Accident Compensation Act 
1982. 

(2) The Corporation shall so far as practicable make avail- 
able to every person incapacitated by personal injury a 
rehabilitation programme having as its objectives- 

(a) the restoration of that person as speedily as possible 
to the fullest physical, mental and social fitness of 
which that person is capable, having regard to any 
continuing incapacity; 

(b) where applicable, the restoration of that person's 
ability to undertake the fullest possible range of 
activities in the home, the workplace and the 
community; 



(c) where applicable, that person's reinstatement or 
placement in employment or other gainful 
occupation. 

Cf. 1982, No. 181, S. 36 

PART IV 
BENEFITS IN RESPECT O F  PERSONAL INJURY 

Division l 
Personal Injury 

9 Personal injury to which Act applies 

(1) This Act applies to and in relation to personal injury 
suffered by a person in New Zealand on or after 1 April 
1989. 

(2) This Act also applies to and in relation to personal injury 
suffered outside New Zealand on or after 1 April 1989 
by- 

(a) a member of the .Armed Forces of New Zealand 
while outside New Zealand in connection with the 
duties of that member's service; or 

(b) a person who was formerly resident in New Zealand 
but was not at the time when the personal injury 
occurred resident in New Zealand, being a person 
who ceased to be resident in New Zealand for the 
reason only that he or she left New Zealand- 

(i) in connection with the duties of that person's 
employment; or 

(ii) for the purpose of receiving education or 
undertaking research, if, immediately before 
the personal injury occurred, the person 
intended to return to, and reside in, New 
Zealand within a reasonable time after those 
duties ceased or that education or research was 
completed; or 



(c) the spouse or a child of a person in relation to 
whom this Act may have effect by reason of para- 
graph (a) or (b); or 

(d) a member of the family of a person in relation to 
whom this Act may have effect by reason of para- 
graph (a) or (b), if that member was residing with 
the person at the time when the injury occurred. 

(3) This Act also extends to and in relation to personal injury 
,suffered outside New Zealand on or after l April 1989 by 
a person in relation to whom this Act may have effect by 
reason of subsection (2) but who ceases to be such a 
person, if the injury occurred within l year after he or she 
so ceased. 

(4) This Act also extends to and in relation to personal injury 
suffered outside New Zealand on or after 1 April 1989 by 
a person whose usual place of residence was, at the time 
when the personal injury occurred, in New Zealand (not 
being a person specified in subsection (3)), if the injury 
occurred within l year after he or she last left New 
Zealand. 

Cf. 1982, No. 181, ss. 26(2), 30, 3 1 and 32 

10 Late effects of personal injury before 1 April 1974 

(1) This Act also extends to and in relation to the late effects 
of any personal injury suffered by a person in or outside 
New Zealand before 1 April 1974 if- 

(a) that personal injury would have been personal 
injury to which this Act applies had it occurred on 
or after 1 April 1989; and 

(b) the incapacity of the person as the result of the 
personal injury became evident on or after l April 
1974. 

(2) Nothing in subsection (1) entitles any person to receive 
any benefit in respect of any incapacity or death resulting 
from any personal injury if compensation or damages has 
already been paid under any rule of law or enactment in 
New Zealand or elsewhere in respect of that incapacity or 
death. 



11 Application to ships, etc. 

(1) This Act does not apply to or in relation to personal 
injury occurring on a ship, boat or aircraft on or in the 
water or airspace above the continental shelf of New 
Zealand unless the ship, boat or aircraft is registered in 
New Zealand or the operations of the ship, boat or air- 
craft are based on a place in New Zealand. 

(2) Subsection (1) does not affect the application of this Act 
to or in relation to a person whose usual place of resi- 
dence is in New Zealand or is a person in relation to 
whom this Act applies by reason of section 9(2) or (3). 

Cf. 1982 No.181 s.2(1) definition of "New 
Zealand", and S. 3 1 

12 Meaning of personal injury 

(1) For the purposes of this Act, "personal injury" is a physi- 
cal or mental injury or other physical or mental damage 
or adverse effect that- 

(a) is specified in the First Schedule; or 

(b) is caused by an occurrence specified in the First 
Schedule; or 

(c) is caused in circumstances specified in the First 
Schedule. 

(2) Subsection (1) shall be taken into account in applying 
sections 13, 14, 15 and 16; and nothing in those sections 
shall have effect so as to exclude any injury, damage or 
effect from the operation of subsection (1). 

(3) Subsection (1) has effect subject to section 16. 

(4) A late effect of anything that is personal injury by reason 
of the operation of this section or of sections 13, 14, 15 or 
16 is also personal injury. 

13 Nervous shock, psychiatric illness, occupational disease etc. 

For the purposes of this Act, the following are also personal 
injury:- 



(a) nervous shock or lasting emotional harm caused by 
an occurrence specified in, or caused in circum- 
stances specified in the First Schedule; 

(b) a psychiatric illness or condition caused by an 
occurrence specified in, or caused in circumstances 
specified in the First Schedule; 

(c) a disease that is contracted by a person in the course 
of his or her employment, whether at or away from 
the place of employment, being a disease to which 
the employment contributed; 

(d) deafness resulting from noise. 

Cf. 1982, No. 18 1, S. 2(1) definition of "personal 
injury by accident", ss. 28, 29 and 79(l)(b). 

14 Misadventures 

For the purposes of this Act, a misadventure in connection 
with medical, paramedical, surgical, dental or first-aid treat- 
ment, care or attention of a person is also personal injury. 

Cf. 1982 No. 181, S. 2(1) definition of "personal 
injury by accident", paragraph (a)(ii) 

15 Contracting, etc. of diseases 

For the purposes of this Act, the contracting, acceleration, 
aggravation or exacerbation of a disease or illness or the deteri- 
oration of a condition as the result of personal injury is also 
personal injury. 

Cf. 1982 No. 181, s.28(5) 

16 Work-related malignant neoplasms and heart diseases 

(1) For the purposes of this Act, a malignant neoplasm or a 
heart disease is also personal injury if it was sustained or 
contracted by the person concerned in the course of his 
or her employment, whether at or away from his or her 
place of employment, and the employment contributed 
to it, but otherwise is not personal injury. 



For the purposes of this Act, the acceleration, aggrava- 
tion, exacerbation or deterioration of a malignant neo- 
plasm or of a heart disease, being such an acceleration, 
aggravation, exacerbation or deterioration- 

(a) that was due to or arose in the course of employ- 
ment of the person concerned, whether at or away 
from his or her place of employment; and 

(b) to which his or her employment contributed, 

is also personal injury, but otherwise is not personal 
injury. 

Cf. 1982 No. 18 1, S. 2(1) definition of "personal 
injury by accident", paragraph (b) 

Division 2 
Incapacity 

17 Incapacity 

(1) For the purposes of this Act, a person is "incapacitated" 
by personal injury if as the result of personal injury that 
person's ability to lead a normal life (including the ability 
to engage in useful or gainful work) is, for the time being, 
lessened; and "incapacity" has a corresponding meaning. 

(2) For the purposes of this Act- 

(a) "total incapacity" is incapacity that the Corpora- 
tion has determined to be total incapacity or inca- 
pacity that is to be taken to be total incapacity by 
reason of the operation of a provision of this Act; 

(b) "permanent total incapacity" is total incapacity 
that the Corporation has determined to be perma- 
nent or incapacity that is to be taken to be perma- 
nent total incapacity by reason of the operation of a 
provision of this Act; 

(c) "partial incapacity" is incapacity other than total 
incapacity; 



(d) "permanent partial incapacity" is partial incapacity 
that the Corporation has determined to be 
permanent. 

Cf. 1982, No. 18 1, S. 2(1), definition of "incapaci- 
tated"; S. 60 

Division 3 
Benefits 

18 Benefits in respect of personal injury 

Where a person is incapacitated by personal injury, benefits 
are payable as provided by this Act. 

Cf. 1982, No. 181, s.68 

19 Commencement and termination of benefits 

1) A periodical benefit in respect of incapacity is payable 
from and including the fourteenth day after the day on 
which the incapacity commenced and continues so long 
as the incapacity continues, except as otherwise provided 
in section 21 (Benefit payable in respect of employment 
injuries in the first two weeks). 

(2) Except as provided by subsection (3), benefit in respect of 
incapacity is not payable to a person after that person 
attains the age of 65 years. 

(3) Where a person becomes incapacitated after that person 
has attained the age of 60 years, benefit is, subject to this 
Act, payable to that person in respect of the incapacity 
but a periodical benefit is not payable after the expiration 
of 5 years after the day on which the person's incapacity 
commenced. 

Cf. 1982, No. 181 ss. 59 (1) and 66 (1) 



PART V 
PERIODICAL BENEFITS 

IN RESPECT O F  INCAPACITY 

20 Periodical benefits in respect of incapacity 

Periodical benefits are payable to incapacitated persons as pro- 
vided by this Part. 

21 Benefit payable in respect of employment injuries in the first 
two weeks 

(1) Benefit is payable under this section to an incapacitated 
person who immediately before his or her incapacity 
commenced was an employee, if the incapacity is a result 
of personal injury arising out of and in the course of that 
person's employment. 

(2) Benefit is payable under this section- 

(a) by the employer of the incapacitated person, if the 
person had been in the employment of that 
employer during the 7 days before the day on which 
the incapacity commenced and the employment 
was not due to terminate on that day or within 6 
days thereafter; or 

(b) in any other case by the Corporation. 

(3) If, during the period beginning on the day on which the 
incapacity commenced and ending on the thirteenth day 
after the day on which the incapacity commenced, the 
employee loses any time from work as a result of the 
incapacity, the incapacity shall, to the extent of the time 
so lost, be taken to be total incapacity. 

(4) In the absence of proof to the contrary, it shall be pre- 
sumed that the time the employee loses from work as a 
result of the incapacity is the difference between the time 
(inclusive of overtime) worked by the employee in the 14 
days before the commencement of the incapacity and the 
time (if any) (inclusive of overtime) worked by the 
employee in the period referred to in subsection (3). 



(5) Benefit is payable under this section at the rate ascer- 
tained under section 45(l)(a) in respect of any total inca- 
pacity of the employee occurring in the period referred to 
in subsection (3). 

(6) The right to benefit under this section is without 
prejudice to any other right the employee may have to 
payment by any employer in respect of the time lost from 
work as a result of the incapacity; and no amount paid or 
payable to the employee pursuant to any such right shall 
be taken into account in ascertaining the amount of bene- 
fit payable under this section. 

22 Payment by Corporation on employer's behalf 

(1) Where an employer fails to pay any amount which that 
employer is required to pay to the employee under 
section 21, the Corporation may, if it thinks fit, pay the 
amount to the employee. 

(2) Section 58 of the Accident Compensation Act 1982 
applies to any sum payable under this section as if it were 
a sum payable under section 57 of that Act. 

23 Benefit after the first two weeks in respect of total incapacity 

From and including the fourteenth day after the day on which 
the incapacity commenced, benefit is payable to an incapaci- 
tated person- 

(a) in respect of each of the next 4 weeks of total inca- 
pacity at the rate ascertained under section 45(l)(a); 
and 

(b) thereafter, so long as the total incapacity continues, 
at the rate per week ascertained under section 
45(l)(b). 

Cf. 1982, No. 18 1, ss. 59, 60 

24 Benefit after the first two weeks in respect of temporary partial 
incapacity 

(1) Benefit is payable in respect of partial incapacity that is 
not permanent partial incapacity from and including the 
fourteenth day after the day on which the incapacity 
commenced at the rate ascertained under section 46. 



(2) After benefit has been paid at a rate ascertained as pro- 
vided by section 46 for a continuous period of 26 weeks, 
the benefit ceases to be payable, unless the Corporation 
decides that, in the circumstances, the benefit should 
continue to be paid for such further period, not exceeding 
1 year, as the Corporation determines, in which case the 
benefit continues to be so payable. 

(3) Benefit in respect of partial incapacity that is not perma- 
nent partial incapacity is not payable to a person who, 
immediately before the incapacity commenced, was not 
an employee or a self-employed person. 

Cf. 1982, No. 18 1 ,  S. 59 

25 Benefit in respect of permanent partial incapacity 

(1) Subject to subsections (2) and (3), benefit is payable to a 
person in respect of permanent partial incapacity at the 
weekly rate (if any) ascertained under section 47. 

(2) A person who considers that the benefit (if any) payable 
under subsection (1) does not fairly represent that per- 
son's loss of earning capacity as a result of the permanent 
partial incapacity may apply to the Corporation for a 
determination of the weekly rate of benefit that would be 
payable to him or her under section 48. 

(3) If the weekly rate of benefit ascertained in respect of a 
person under section 48 is higher than the rate (if any) 
ascertained in respect of that person under section 47, 
benefit is payable to that person at the rate ascertained 
under section 48. 

Cf. 1982, No. 181, ss. 60, 78 

26 Ascertainment of degree of impairment 

(1) For the purposes of this Part, the percentage of the 
impairment of a person is that percentage (being 0 or a 
multiple of 5) that a medical practitioner certifies to be 
the percentage of the impairment of the person's body 
(including mental) systems as a whole, that is to say, 
impairment called, in the Permanent Impairment Guide, 
"impairment of the whole person". 



(2) Where the percentage specified in the certificate is 85 or 
more, the incapacity of the person shall be taken to be 
total incapacity. 

(3) For the purpose of giving a certificate as to the percent- 
age of the impairment of a person, a medical practitioner 
shall take into consideration- 

(a) the Permanent Impairment Guide and the tables of 
relative impairment set out in that Guide; and 

(b) section 27, so far as applicable. 

(4) Where a person has been paid a benefit under section 52 
(Commutation of benefits), the percentage of the impair- 
ment of the person with respect to a subsequent perma- 
nent partial incapacity shall be ascertained without 
regard to the impairment of the person with respect to 
the incapacity by reason of which that benefit was paid. 

Cf. 1982, No. 181, S. 78 

27 Ascertainment of impairment in certain cases 

For the purpose of giving a certificate as to the percentage of 
the impairment of a person who has suffered- 

(a) severe facial or bodily disfigurement as a result of per- 
sonal injury; or 

(b) severe nervous shock or lasting emotional harm or a psy- 
chiatric illness or condition caused by an occurrence 
specified in, or caused in circumstances specified in 
paragraphs E960 to E968 inclusive of the First Schedule 
(Homicide and injury purposely inflicted by other 
persons), 

a medical practitioner shall take into consideration the extent 
to which the disfigurement or nervous shock or lasting emo- 
tional harm or psychiatric illness or condition has permanently 
lessened that person's ability to lead a normal life. 

Cf. 1982, No. 181 S. 79(1) 

28 Increase in degree of impairment 

Where a medical practitioner has certified that the percentage 
of the impairment of a beneficiary receiving benefit in respect 



of permanent partial incapacity has increased, benefit is paya- 
ble at the rate ascertained under section 49, from and includ- 
ing the date of the certificate of the medical practitioner. 

Cf 1982, No.181, s.60 (4) and (5) 

29 Selection of appropriate medical certificate 

Where, for the purposes of this Division, the Corporation has 
certificates by more than one medical practitioner as to the 
percentage of the impairment of a person, the Corporation 
may decide to accept and act upon whichever of those certifi- 
cates it considers to be the most appropriate. 

Cf. 1982, No. 181, S. 78 (10) 

30 Benefit where young person incapacitated 

Where a young person is incapacitated and the Corporation 
determines that the incapacity is likely to be prolonged, benefit 
is payable to the young person at the rate ascertained under 
section 50 (2). 

Cf. 1982, No. 181, s.63 

31 Successive incapacities 

(1) If a person is entitled to be paid 2 or more periodical 
benefits under this Part, the Corporation may, having 
regard to all the circumstances, determine to do one or 
both of the following:- 

(a) suspend or cancel one or more of those benefits; 

(b) increase or reduce the rate of one or more of those 
benefits. 

(2) The Corporation shall make no determination under sub- 
section (1) so as to cause the rate of benefit or the total of 
the rates of benefit payable to the person to be less than 
whichever rate of a benefit referred to in subsection (1) is 
the higher or highest. 

32 Change in nature of incapacity 

(1) Where benefit is being paid in respect of partial incapac- 
ity and the Corporation determines that the incapacity 
has become total incapacity, the beneficiary is entitled to 
payment of benefit in respect of that total incapacity- 



(a) at the rate that would have been applicable if bene- 
fit in respect of that total incapacity had been paya- 
ble to the beneficiary from and including the day 
after the day on which the incapacity commenced; 
or 

(b) at the rate ascertained as if the day on which benefit 
in respect of that total incapacity becomes payable 
to the beneficiary were the day on which the per- 
son's incapacity commenced, 

whichever rate is the higher. 

(2) Where benefit is being paid in respect of total incapacity 
(not being permanent total incapacity) and the Corpora- 
tion decides that the incapacity of the beneficiary has 
become partial incapacity, the beneficiary is entitled to 
payment of benefit, from and including the date when the 
Corporation so decides, at the rate applicable in respect 
of permanent partial incapacity or partial incapacity that 
is not permanent partial incapacity, as the case may be. 

PART V1 
RATES OF PERIODICAL BENEFITS 

Division 1 
Weekly Income 

33 Ascertainment of weekly income 

The weekly income of a person for the purposes of this Part is 
as provided by or ascertained under this Division. 

34 Weekly income-short-term 

(1) If, during the period of 4 weeks immediately before the 
day on which the incapacity commenced, a person 
derived earnings as an employee but did not derive earn- 
ings as a self-employed person, the weekly income (short- 
term) of that person is one-quarter of the amount of those 
earnings. 

(2) If, during the period of 4 weeks immediately before the 
day on which the incapacity commenced, a person 
derived earnings as a self-employed person but did not 



derive earnings as an employee, the weekly income 
(short-term) of that person is the same amount as the 
amount of that person's weekly income (long-term). 

(3) If, during the period of 4 weeks immediately before the 
day on which the incapacity commenced, some of the 
earnings of a person were derived as an employee and 
some as a self-employed person, the weekly income 
(short-term) of that person is the aggregate of one-quarter 
of the amount of those earnings as an employee and the 
amount of that person's weekly income (long-term). 

Cf. 1982 No. 181 S. 53(1) to (4) 

35 Weekly income-long-term 

(1) If, during the financial year last ending before the day on 
which the incapacity commenced, a person derived earn- 
ings as an employee but did not derive earnings as a self- 
employed person, the weekly income (long-term) of that 
person is one-fifty-second of the amount of those 
earnings. 

(2) If, during the financial year last ending before the day on 
which the incapacity commenced, a person derived earn- 
ings as a self-employed person but did not derive earn- 
ings as an employee, the weekly income (long-term) of 
that person is, subject to subsection (3), one-fifty-second 
of the amount of his or her earnings as a self-employed 
person during that period. 

(3) The Corporation may, of its own motion or on applica- 
tion by the person concerned, determine that one-one 
hundred and fifty-sixth of the amount of the earnings of a 
person as a self-employed person during the period of 3 
years ending on the last day of the financial year last 
ending before the day on which the incapacity of the 
person commenced represents more fairly the earnings of 
the person per week and, in that case, the weekly income 
(long-term) of the person is that fraction of that amount. 

(4) If, during the financial year last ending before the day on 
which the incapacity commenced, some of the earnings 
of a person were derived as an employee and some as a 
self-employed person, the weekly income (long-term) of 
that person is, subject to subsection ( 9 ,  one-fifty-second 
of the aggregate amount of that person's earnings as an 



employee and of his or her earnings as a self-employed 
person derived during that period. 

(5) The Corporation may, of its own motion or on applica- 
tion by the person concerned, determine that one-one 
hundred and fifty-sixth of the aggregate amount of the 
earnings of a person as an employee and of his or her 
earnings as a self-employed person during the period of 3 
years referred to in subsection (3) represents more fairly 
the earnings of the person per week and in that case the 
weekly income (long-term) of the person is that fraction 
of that aggregate amount. 

( 6 )  If a person did not derive any earnings as an employee or 
self-employed person during the financial year referred to 
in subsections (l), (2) and (4) but derived earnings as an 
employee or self-employed person after the end of that 
year and before the day on which the incapacity com- 
menced, the Corporation may determine the weekly 
income (long-term) of the person having regard to the 
amount of those earnings and to the length of the period 
during which those earnings were derived. 

Cf. 1982 No. 181 S. 53(1) to (4) 

36 Increase of weekly income in certain cases 

(1) If, in respect of the quarter last preceding the day on 
which a person's incapacity commenced, not being a 
quarter ending on 3 1 March- 

(a) a is greater than b-the amount of the weekly 
income of the person for the purposes of section 35 
shall be increased by a percentage ascertained in 
accordance with the formula 100 (a-b) or a 

b 
percentage ascertained in accordance with the 
formula - c, whichever is the greater; or 

4 

(b) a is not greater than b-the amount of the weekly 
income of the person for the purposes of section 35 
shall be increased by a percentage ascertained in 
accordance with the formula - c. 

4 



(2) In subsection (1)- 

a is the average weekly earnings in respect of the 
quarter last preceding the day on which the person's 
incapacity commenced; 

b is the average weekly earnings in respect of the 
quarter ending on 3 1 March last preceding the day 
on which the person's incapacity commenced; 

c is the number of complete quarters between 31 
March last preceding the day on which the person's 
incapacity commenced and the day on which that 
incapacity commenced. 

(3) This section does not apply to the weekly income of a 
person as determined under section 35(6), 37 or 410). 

37 Minimum weekly income of full-time employee 

(1) For the purposes of this section, a full-time employee is 
an employee who, during the period of 4 weeks immedi- 
ately before the day on which the incapacity commenced, 
was working in employment for an average of not less 
than 35 hours a week. 

(2) Notwithstanding anything in this Division, the weekly 
income of a full-time employee shall be not less than the 
total of- 

(a) the amount of $305 in respect of the employee; and 

(b) the amount of $24 in respect of the spouse of the 
employee, if the spouse was wholly dependent on 
the employee immediately before the commence- 
ment of the incapacity; and 

(c) the amount of $13 in respect of each child of the 
employee, if that child was wholly dependent on the 
employee immediately before the commencement 
of the incapacity. 

Cf. 1982, No. 18 1, S. 61 

38 Weekly income-loss of potential earnings 

(1) This section applies in relation to the weekly income, for 
the purposes of benefit in respect of total incapacity, of a 



person who had not attained the age of 31 years on the 
day on which the total incapacity commenced. 

(2) The weekly income of such a person is, upon attaining 
the age of 18 years, upon attaining the age of 21 years, 
upon attaining the age of 26 years and upon attaining the 
age of 31 years, such amount as the Corporation deter- 
mines as fairly representing the amount that the person's 
earnings per week would have been upon attaining that 
age if the person had not been incapacitated. 

(3) Subsection (2) does not authorize a reduction of a per- 
son's weekly income as ascertained otherwise than as 
provided by that subsection. 

Cf. 1982, No. 18 1, ss. 62, 63 

39 Value of living accommodation, etc. 

(1) For the purpose of determining the weekly income (long- 
term) of an employee, the earnings of the employee 
include the value of living accommodation, board and 
lodging or food provided for him or her without charge in 
the capacity of employee. 

(2) For the purposes of this Division, where a person has 
entered into an agreement to provide a service to another 
party to the agreement and it is a term of the agreement 
that that other party shall provide that person, without 
charge, with living accommodation, board and lodging or 
food, the earnings of that person include the value of that 
living accommodation, board and lodging or food. 

Cf. 1982, No. 181, S. 52 (2)(a) 

40 Determination of earnings where amount not readily 
ascertainable 

If the amount of the earnings of a person in respect of a period 
referred to in this Part is not readily ascertainable, the amount 
is such amount as the Corporation determines fairly to 
represent the amount of those earnings. 

Cf. 1982, No. 181, S. 53(1) 

41 Determination of weekly income in special circumstances 

(1) If, for any reason, the Corporation determines that the 
weekly income of a person as ascertained under section 



34 or 35 does not fairly represent the earnings of that 
person during a particular period, the Corporation may 
determine the weekly income of the person for the pur- 
poses of section 34 or 35, having regard to such matters 
as it considers appropriate. 

(2) Where there is an interval longer than 4 weeks between- 

(a) the day on which a person's incapacity commenced; 
and 

(b) the day on which the Corporation determines that 
the incapacity is total incapacity or the day from 
and including which the incapacity is to be taken to 
be total incapacity by reason of the operation of a 
provision of this Act, 

the Corporation may determine that the weekly income 
of the person for the purposes of section 35 be ascer- 
tained by reference to the day mentioned in paragraph 
(b) and not by reference to the day on which the incapac- 
ity commenced. 

(3) Subsection ( l )  or (2) does not authorize a reduction of a 
person's weekly income as ascertained otherwise than 
under that subsection. 

Cf. 1982, No. 18 1, s. 53(1), (9) 

42 Weekly income in other cases 

Where no provision is made with respect to the weekly income 
of a person by any of the preceding provisions of this Division, 
the weekly income of that person is the average weekly earn- 
ings in respect of the quarter last ended before the day on 
which the person's incapacity commenced. 

43 Maximum weekly income 

Notwithstanding any of the preceding provisions of this Divi- 
sion, the weekly income of a person shall not be greater than 
$1,000. 

Cf. 1982, No. 18 1, ss. 59 (10), 60 (8) 



Division 2 
Rates of Incapacity Benefits 

44 Rate of benefit in respect of incapacity 

A reference in this Act to the rate of benefit that would be, or 
would have been, payable to a person in respect of total inca- 
pacity is a reference to the rate of benefit that would be paya- 
ble, or would have been payable, to the person if he or she 
were, or had been, totally incapacitated and that benefit had 
been paid from and including the day after the day on which 
the incapacity commenced. 

45 Rate of benefit-total incapacity 

(1) The rate of benefit payable to a person in respect of total 
incapacity- 

(a) in respect of each week of the first 6 weeks of inca- 
pacity-is a rate equal to 80 percent of his or her 
weekly income (short-term); and 

(b) after the expiration of those 6 weeks-is a rate per 
week equal to 80 percent of his or her weekly 
income (long-term). 

(2) Where benefit in respect of total incapacity first becomes 
payable to a person more than 3 months after the day on 
which the incapacity commenced, his or her weekly 
income (long-term) shall be taken to be increased, in the 
same manner as a periodical rate of benefit is increased 
as provided by section 79, from the end of the quarter 
during which the person's incapacity commenced to and 
including the end of the quarter last preceding the date as 
from which benefit in respect of total incapacity becomes 
payable to the person. 

(3) Notwithstanding anything in subsection ( l ) ,  the rate of 
benefit payable to a person in respect of a week shall be 
not less than $225. 

(4) Where benefit in respect of total incapacity is payable to 
a beneficiary intermittently in respect of the one incapac- 
ity, the rate of benefit shall, notwithstanding that the 
benefit is not payable continuously, be taken to be 
increased as provided by section 79. 



(5) If, on any occasion when payment of benefit in respect of 
total incapacity is resumed, the rate of benefit ascer- 
tained as if the day on which payment of benefit is 
resumed were the day on which the beneficiary's incapac- 
ity commenced is higher than the rate otherwise payable, 
the benefit is payable at that higher rate. 

46 Rate of benefit-temporary partial incapacity 

(1) The weekly rate of benefit payable to a person in respect 
of partial incapacity that is not permanent partial inca- 
pacity, is, subject to subsection (2), the weekly rate of 
benefit that would be payable to the person for the time 
being in respect of total incapacity, less 85 percent of the 
highest amount (if any) that the person could reasonably 
be expected to earn in respect of that week. 

(2) If, in respect of a week, 85 percent of the highest amount 
that the person could reasonably be expected to earn in 
respect of that week is equal to or greater than the weekly 
rate of benefit that would be payable to the person in 
respect of that week in respect of total incapacity, the 
person is not entitled to benefit in respect of that week. 

(3) Section 79 does not apply to a rate of benefit ascertained 
as provided by this section. 

47 Rate of benefit-permanent partial incapacity-based on degree 
of impairment 

The weekly rate of benefit payable under this section in respect 
of permanent partial incapacity is 80 percent of the amount 
ascertained by multiplying the percentage of the impairment 
of the person- 

(a) in the case of a person whose incapacity com- 
menced within 3 months before benefit at the rate 
applicable in respect of permanent partial incapac- 
ity becomes payable-by the amount of the average 
weekly earnings in respect of the quarter last ended 
before the day on which the person's incapacity 
commenced; or 

(b) in any other case-by the amount of the average 
weekly earnings in respect of the quarter last ended 
before the date as from which benefit at the rate 



applicable in respect of permanent partial incapac- 
ity becomes payable to the person. 

48 Rate of benefit-permanent partial incapacity-based on loss of 
earnings 

The weekly rate of benefit payable under this section to a 
person in respect of permanent partial incapacity is the weekly 
rate of benefit that would be payable to the person, at the time 
when the Corporation determines that the partial incapacity is 
permanent, in respect of total incapacity, less 85 percent of the 
highest amount (if any) that that person would then be able to 
earn per week if he or she were to engage in suitable work. 

49 Rate of benefit-increase in degree of impairment 

Where a medical practitioner has certified that the percentage 
of the impairment of a beneficiary receiving benefit in respect 
of permanent partial incapacity has increased, the new rate of 
benefit applicable in respect of the beneficiary is the rate ascer- 
tained by multiplying the new percentage of the impairment of 
the beneficiary by the rate of benefit that was payable immedi- 
ately before the date of the certificate and dividing the result 
by the former percentage of the impairment of the beneficiary. 

50 Rates of benefit-young persons 

(1) Sections 44 to 49 do not apply in relation to a young 
person. 

(2) The weekly rate of benefit payable to a young person is- 

(a) in the case of incapacity that is for the time being 
total incapacity-$25 per week; 

(b) in the case of incapacity that is for the time being 
partial incapacity- 

(i) if the percentage of the impairment of the 
young person is not less than 15 and not 
greater than 50-$13 per week; and 

(ii) if the percentage of the impairment of the 
young person is not less than 55 and not 
greater than 80-$20 per week. 



Division 3 
General 

51 Determination that incapacity is permanent 

(1) On the application of any person or of its own motion, 
the Corporation may determine that the partial incapac- 
ity of a person is permanent or that the total incapacity of 
a person is permanent. 

(2) The Corporation shall not determine that the incapacity, 
whether partial or total, of a person is permanent until 
the Corporation is satisfied that maximum medical reha- 
bilitation of the person has been achieved. 

(3) If the Corporation determines that the partial incapacity 
or total incapacity of a person is permanent, a benefit 
payable to the person shall not be cancelled or reduced 
for any reason. 

(4) Subsection (3) does not prevent suspension or postpone- 
ment of payment of a benefit in accordance with this Act 
or cancellation of the whole or a portion of payment of a 
benefit under section 31(1). 

Cf. 1982, No. 18 1 s.60 (1) and (5) 

52 Commutation of benefits 

(1) Subject to subsection (2), where benefit in respect of per- 
manent partial incapacity is payable to a person, the Cor- 
poration may, on application by the beneficiary, 
determine that a benefit, by way of a lump-sum payment 
be paid in lieu of the first-mentioned benefit, equal to the 
present value of the first-mentioned benefit calculated- 

(a) by reference to the prescribed rate of interest; and 

(b) by reference to the prescribed life tables; and 

(c) having regard to the fact that, if a lump-sum pay- 
ment were not made under this section, the benefit 
would, if the beneficiary lived so long, cease upon 
the beneficiary attaining the age of 65 years or at the 
expiration of the period of 5 years referred to in 
section 19(3), as the case may be. 



(2) A benefit under this section is payable only where the 
Corporation determines that- 

(a) the beneficiary's incapacity is not likely to become 
total incapacity; and 

(b) in all the circumstances it is particularly advanta- 
geous and just to the beneficiary that the benefit be 
paid by way of lump-sum payment. 

Cf. 1982, No. 181 s.71 

PART V11 
BENEFITS IN RESPECT OF EXPENSES AND LOSSES 

53 Personal attention 

For the purposes of this Act "personal attention" means- 

(a) first aid; or 

(b) medical, dental, hospital, outpatients', physiother- 
apy, chiropractic, or radiological treatment or ser- 
vices; or 

(c) ambulance or laboratory services; or 

(d) services in relation to the administration of anaes- 
thetics; or 

(e) the services of specialists or consultants; or 

(0 home-nursing services or domestic assistance; or 

(g) pharmaceutical requirements; or 

(h) treatment by the provision of any artificial limb or 
aid or prosthetic appliance and its normal repair or 
renewal; or 

(i) psychiatric or counselling services; or 

Cj) any other paramedical treatment or service; 

and includes 

(k) travel undertaken for the purpose of receiving per- 
sonal attention. 



54 Medical and paramedical expenses 

Except as otherwise provided in sections 55,56,57 and 58, the 
cost of any personal attention needed by a person incapaci- 
tated as a result of personal injury is payable under Part I1 of 
the Social Security Act 1964 to the extent there provided, and 
is not payable by the Corporation. 

55 Dental expenses 

Where, as a result of personal injury, a person suffers damage 
to his or her natural teeth (including the supporting associated 
oral tissues), the cost of repair or of replacement (as appropri- 
ate) and the cost of any normal continuing repair, renewal or 
replacement is payable by the Corporation, so far as- 

(a) the cost is not payable under Part I1 of the Social 
Security Act 1964; and 

(b) the Corporation considers that the amount to be 
paid by it is reasonable in all the circumstances. 

56 Medical and paramedical expenses of incapacitated employees 

(1) This section applies to an incapacitated person who 
immediately before his or her incapacity commenced was 
an employee, if the incapacity is a result of personal 
injury arising out of and in the course of that person's 
employment. 

(2) To the extent that the cost of any personal attention 
reasonably required by the person is not payable under 
Part I1 of the Social Security Act 1964 or under section 
55, it is payable- 

(a) by the employer of the incapacitated person if the 
person had been in the employment of that 
employer during the 7 days before the day on which 
the incapacity commenced and the employment 
was not due to terminate on that day or within 6 
days thereafter; or 

(b) in any other case by the Corporation. 

(3) Where an employer fails to pay any amount which that 
employer is required to pay to an employee under this 



section, the Corporation may, if it thinks fit, pay the 
amount to the employee. 

(4) Section 58 of the Accident Compensation Act 1982 
applies to any sum payable under this section as if it were 
a sum payable under section 57 of that Act. 

57 Medical and paramedical expenses of non-residents 

(1) This section applies to a person who is incapacitated as 
the result of personal injury in New Zealand but is not- 

(a) a person entitled or permitted under section 91 of 
the Social Security Act 1964 to claim the several 
benefits provided for by Part I1 of that Act; or 

(b) a person to whom section 56 applies. 

(2) The cost of any personal attention needed by a person to 
whom this section applies is payable by the Corporation, 
to the extent that it would have been payable under Part 
I1 of the Social Security Act 1964 if the person had been 
entitled or permitted to claim benefits under that Part. 

58 Medical and paramedical expenses incurred outside New 
Zealand 

(1) This section applies where- 

(a) a person is incapacitated as the result of personal 
injury outside New Zealand; or 

(b) a person is incapacitated as the result of personal 
injury in New Zealand but the Corporation con- 
siders that personal attention is required outside 
New Zealand in respect of that person. 

(2) In any case where this section applies, the Corporation 
may, at its discretion and subject to such terms and con- 
ditions as it thinks fit, pay all or part of the cost of any 
personal attention outside New Zealand reasonably 
required in respect of the person. 

59 Other expenses and losses 

(1) Subject to this section, where a person is incapacitated as 
the result of personal injury, the Corporation shall pay to 
the person a benefit by way of a lump-sum payment of 
such amount as the Corporation determines, in respect of 



reasonable expenses and losses necessarily resulting from 
the injury, including expenses reasonably incurred in 
making and pursuing a claim. 

(2) Subsection (1) does not apply to expenses and losses in 
respect of- 

(a) the cost of any personal attention needed by the 
person; or 

(b) damage to property, other than any artificial limb 
or aid or clothing or spectacles being used or worn 
by the person at the time of the personal injury; or 

(c) loss of opportunity to make a profit; or 

(d) loss from inability to perform a business or profes- 
sional contract; or 

(e) any matter in respect of which benefit is otherwise 
payable under this Act. 

60 Payment of benefit under this Part 

(1)  Subject to subsection (2), a benefit shall not be paid 
under this Part unless the expenses have been paid or the 
loss has occurred, whether the amount of the expenses or 
loss is known or ascertainable or not. 

(2) Where an expense has been incurred but has not been 
paid by the incapacitated person, or has been paid on the 
incapacitated person's behalf by some other person or 
body, the Corporation may, at the request of the person 
to whom a benefit in respect of that expense would other- 
wise be paid, pay or reimburse the amount of the 
expense, on behalf of that person, to the person or body 
to whom it is due. 

(3) Where a person incapacitated by personal injury has died 
(whether or not as the result of personal injury), the Cor- 
poration shall pay to the person's legal personal represen- 
tative a benefit by way of a lump-sum payment of such 
amount as the Corporation determines would have been 
payable by the Corporation under this Part in respect of 
the person if he or she had not died. 



PART V111 
DEATH BENEFITS 

Division 1 
Preliminary 

61 Interpretation 

(1) In this Part, "deceased person" means a person who died 
as the result of personal injury. 

(2) For the purposes of this Part, "spouse" means either of a 
man or a woman who- 

(a) were married to each other; or 

(b) not being married to each other, were cohabiting 
immediately preceding the date of death of the 
deceased person, and had entered into a settled rela- 
tionship in the nature of marriage. 

(3) Payment of benefit under this Part is not affected by 
reason only that the beneficiary is entitled to another 
benefit under this Act. 

62 Dependency 

For the purposes of this Part, in considering questions relating 
to the dependency or need of a person who is a surviving 
spouse or child of the deceased person or was dependent on 
the deceased person, the Corporation shall, to the extent it 
considers it relevant and just, take into account all or any of 
the following matters: 

(a) the extent to which the person has suffered or has 
gained economically by reason of the death of the 
deceased person; 

(b) the state of health of the person; 

(c) the age of the person; 

(d) the question whether the person is maintaining a 
family home for a child; 

(e) the question whether the person is caring for an 
aged or infirm person; 



(f) the question whether the person has completed his 
or her education; 

(g) the ability of the person to engage in suitable gainful 
work; 

(h) the nature and extent of the income of the person; 

(i) the extent to which the person would, in the opinion 
of the Corporation, for the time being have been 
dependent on the deceased person if the deceased 
person were living; 

Cj) circumstances that have arisen after the date of the 
death of the deceased person; 

(k) the total of the rates of benefit payable to one or 
more surviving spouses or children or persons who 
were wholly or partly dependent on a deceased per- 
son at the time of his or her death; 

(1) such other matters as the Corporation considers to 
be appropriate. 

Division 2 
Surviving spouses 

63 Benefits payable to surviving spouses 

(1) Subject to this Act, periodical benefits are payable as 
provided by this Division to the surviving spouses of 
deceased persons. 

(2) Subject to section 66(1) (Period of payment of periodical 
benefits), a periodical benefit is not payable under this 
Division to a surviving spouse after he or she has 
attained the age of 65 years. 

64 Rate of spouse's benefits 

(1) Subject to section 66 (Period of payment of periodical 
benefits), there is payable to a surviving spouse a periodi- 
cal benefit at a rate per week equal to three-fifths of the 
rate per week of the benefit- 



(a) that was payable to the deceased person immedi- 
ately before his or her death in respect of total inca- 
pacity ascertained by reference to weekly income 
(long-term); or 

(b) if the deceased person was not in receipt of benefit 
immediately before his or her death or was in 
receipt of benefit at a rate other than the rate in 
respect of total incapacity ascertained by reference 
to weekly income (long-term)-that would have 
been payable to the deceased person immediately 
before his or her death in respect of total incapacity 
ascertained by reference to weekly income (long- 
term). 

(2) If the rate of periodical benefit payable to a surviving 
spouse under subsection (1) is less than $135 per week, 
the rate of benefit payable shall be $135 per week. 

(3) The Corporation may determine that the rate of a benefit 
continued under section 66(2) shall be such proportion of 
the rate of the benefit previously paid as the Corporation 
determines, having regard to any income of each spouse 
immediately before the death of one of them. 

65 Rate of benefit where more than one surviving spouse 

(1) This section has effect where there is more than one 
surviving spouse to whom benefits are payable under this 
Division. 

(2) The rate of periodical benefit payable to each such sur- 
viving spouse is such rate per week as the Corporation 
determines, having regard to the extent to which the 
spouse was dependent on the deceased person immedi- 
ately before that person's death. 

(4) Except for the purpose of giving effect to subsection (7), 
the sum of the rates of periodical benefit shall not exceed 
the rate of periodical benefit ascertained under section 
64 (1) (b). 

(5) Upon a periodical benefit payable to a spouse at a rate 
ascertained under this section ceasing in accordance with 
section 66 (Period of payment of benefits), the Corpora- 
tion shall make a fresh determination of the rates of 
periodical benefit (if any) payable to each other spouse 



or, if there is then only 1 such spouse, of the rate of 
periodical benefit (if any) payable to that spouse. 

(6) For the purposes of subsection (5), the rate of periodical 
benefit ascertained in accordance with section 64 (1) (b) 
shall be taken to have been increased as provided by 
section 79 (Variation of benefit). 

(7) The rate of periodical benefit payable to a spouse under 
this section shall not be less than $135 per week. 

66 Period of payment of periodical benefits 

(1) A periodical benefit under this Division (including a 
periodical benefit payable to a spouse who had attained 
the age of 64 years when the deceased person died) is 
payable until the expiration of 1 year after the date of 
death of that person. 

(2) If, at the time of the death of the deceased person, the 
surviving spouse was dependent on the deceased person 
the periodical benefit shall continue to be payable after 
the expiration of 1 year after the date of death of that 
person subject to section 63(2). 

(3) A periodical benefit continued under subsection (2) 
ceases to be payable if, at any time, the Corporation 
determines that there is no longer a need for payment of 
the benefit. 

Division 3 
Children and other dependent persons 

67 Childrens benefit 

(1) A benefit is payable to a child of a deceased person, at the 
rate of $40 per week, or, if both parents of the child are 
dead, at the rate of $80 per week. 

(2) A benefit is not payable to a child if the child was not 
dependent on the deceased person immediately before 
the death of that person. 

68 Other dependent persons benefit 

(1) A benefit is payable to each other person (if any) who was 
dependent on the deceased person at the time of the 
deceased person's death. 



(2) A benefit is payable under this section to a person who at 
the time of the deceased person's death was a child of the 
deceased person but has since attained the age of 20 years 
or sooner completed his or her full-time education if, in 
the opinion of the Corporation, that person would for the 
time being have been dependent on the deceased person 
if the deceased person were living. 

(3) A benefit under this section may be a periodical benefit 
payable at such rate per week as the Corporation from 
time to time determines. 

(4) A periodical benefit under this section is payable- 

(a) until the Corporation determines that there is no 
longer a need for payment of the benefit; or 

(b) in the absence of such a determination- 

(i) until the expiration of l year after the death of 
the deceased person; or 

(ii) if the beneficiary has not attained the age of 65 
years upon the expiration of 1 year after the 
death of the deceased person-until the bene- 
ficiary attains that age. 

Division 4 
Funeral Benefit 

69 Funeral benefit 

(1) There is payable, in respect of the cost of the funeral of a 
deceased person- 

(a) to the person who paid the cost of the funeral; or 

(b) if a person is liable to pay the cost of the funeral but 
has not paid the person who carried out the 
funeral-to the person who carried out the funeral, 

a benefit by way of a lump-sum payment of such amount, 
as the Corporation determines to be reasonable having 
regard to the charges customarily made for funerals in the 
place where the funeral was carried out and to any 
amount paid or payable from any other source in respect 
of the cost of the funeral. 



(2) An amount paid under subsection (1) to the person who 
carried out the funeral is, to the extent of the payment, a 
discharge of the liability of the person liable to pay the 
cost of the funeral. 

Cf. 1982, No. 181, S. 181 

PART IX 
CLAIMS FOR BENEFIT 

70 Claims for benefit to be lodged 

(1) A benefit is not payable to a person unless a claim in 
writing is lodged, as prescribed, by or on behalf of that 
person. 

(2) A claim for payment of a benefit by the employer of the 
incapacitated person under either section 21 (Benefit pay- 
able in respect of employment injuries in the first two 
weeks) or section 56 (Medical and paramedical expenses 
of incapacitated employees) shall be lodged with the 
employer. 

(3) A claim for payment of a benefit by the Corporation shall 
be lodged with the Corporation. 

71 Claim made by lodgement of medical certificate 

A claim for benefit in respect of incapacity shall be deemed to 
have been lodged if a certificate by a medical practitioner is 
lodged, as prescribed, specifying the name of the incapacitated 
person and particulars of the personal injury and incapacity. 

72 Investigation of claims 

A claim shall be investigated as the Corporation thinks 
appropriate. 

73 Decisions on claims 

(1) The Corporation shall make a decision on a claim, appli- 
cation or other matter under this Act in accordance with 
the provisions of this Act and with the information in its 
possession. 



(2) Unless the decision that the Corporation proposes to 
make is wholly in favour of the applicant, the Corpora- 
tion shall inform the applicant in writing of the proposed 
decision, and, if the applicant so requires, before making 
its decision, give to the applicant, or to a person acting on 
the applicant's behalf, an opportunity of being heard and 
of furnishing information to the Corporation. 

(3) The Corporation shall further consider the claim and 
shall make such decision on the claim as it thinks proper. 

(4) The Corporation shall forthwith inform the applicant in 
writing- 

(a) of the decision; and 

(b) if the decision is not wholly in favour of the 
applicant- 

(i) the reasons for the decision; and 

(ii) of the rights of the applicant with respect to a 
review of the decision by the Corporation or 
by the Appeal Authority. 

74 Claims to be dealt with expeditiously, etc. 

In dealing with a claim, application or other matter under this 
Act, the Corporation shall- 

(a) act expeditiously; and 

(b) act without formality or technicality; and 

(c) give proper consideration to the real merits and 
justness of the claim, application or matter. 

75 Request that claim be dealt with forthwith 

(1) Where the Corporation has not, within 21 days after a 
claim is lodged, informed the applicant of its decision on 
the claim, the applicant may lodge, as prescribed, a 
request that the claim be dealt with forthwith. 

(2) Where such a request is so lodged, the Corporation shall, 
within 7 days, make a decision on the claim. 

(3) If the Corporation does not make a decision on the claim 
as required by subsection (2), it shall be deemed to have 
made a decision rejecting the claim. 



(4) Subsections ( l) ,  (2) and (3) apply to and in relation to an 
application in connection with a benefit as though the 
application were a claim. 

(5) This section does not apply where the applicant or bene- 
ficiary is in default in complyingl with a requirement to 
furnish information or a medical certificate or to submit 
himself or herself for examination by a medical 
practitioner. 

PART X 
REVIEWS AND APPEALS 

76 Application for review 

(1) A person affected by a decision of the Corporation made 
in the exercise of any power conferred by this Act may 
apply to the Corporation for a review of the decision. 

(2) On receiving any such application the Corporation shall 
review the decision. 

(3) Sections 72 (Investigation of claims), 73 (Decisions on 
claims), 74 (Claims to be dealt with expeditiously, etc.) 
and 75 (Request that claim be dealt with forthwith) apply 
to and in relation to the review pf a decision as though 
the application for review were a claim. 

77 Right of appeal to the Appeal Authority 

(1) A person affected by- 

(a) any decision of the Corporation on an application 
for review under section 76 (Application for review); 
or 

(b) any decision which by reason of section 75 (3) 
(Request that claim be dealt with forthwith) the Cor- 
poration is deemed to have made, 

may appeal to the Appeal Authority against that decision. 

(2) In hearing and determining an appeal under this section 
the Appeal Authority shall follow the procedures set out 
in section 108 of the Accident Compensation Act 1982 
(Procedure on appeal) and shall have and may exercise 



the powers referred to in sections 109 (Hearing and deter- 
mination of appeal) and 110 (Costs) of that Act. 

(3) Sections l l l (Appeal to High Court) and 112 (Appeal 
against decision of Administrative Division on question 
of law) of the Accident Compensation Act 1982 shall 
apply in relation to a decision of the Appeal Authority on 
any appeal under this section. 

PART XI 
VARIATION OF BENEFITS 

78 Interpretation 

In this Part, "consumer price index" means the all groups 
index number of the New Zealand Consumer Price Index pub- 
lished by the Government Statistician. 

79 Variation of periodical rates of benefit and other amounts 

(1) This section applies to- 

(a) each periodical rate of benefit payable under this 
Act and not expressed as an amount of money; and 

(b) each amount of money referred to in sections 37 (2) 
(Minimum weekly income of full-time employee), 45 
(3) (Rate of benefit-total incapacity), 50 (Rates of 
benefit-young persons), 64 (2) (Rate of spouse's 
benefit), 65 (7) (Rate of benefit where more than one 
surviving spouse), 67 (Childrens benefit), and 106 (3) 
(Earnings as a self-employed person). 

(2) If, in respect of a March quarter, a is greater than b, each 
rate and amount to which this section applies, as payable 
or fixed immediately before the end of that quarter, shall, 
as from 1 July next succeeding, be increased by the per- 
centage ascertained in accordance with the formula 
l00 (a-b). 

b 

(3) In the application of subsection (2) in relation to a March 
quarter- 

a is the average weekly earnings in respect of that quar- 
ter; and 



b is the average weekly earnings in respect of- 

(a) the last preceding March quarter in relation to 
which each rate and amount to which this section 
applies was increased in accordance with the 
formula set out in that subsection; or 

(b) if the rates and amounts to which this section 
applies have not been so increased-the quarter 
ending on 3 1 March 1989. 

80 Variation of levies on motor vehicles 

(1) This section applies with respect to each levy rate speci- 
fied in the Second Schedule. 

(2) If, in respect of a March quarter, c is greater than d, a levy 
rate to which this section applies, as fixed immediately 
before the end of that quarter, shall, as from the first day 
of the second month following the end of that quarter, be 
increased by the percentage ascertained in accordance 
with the formula 100 (c-d). 

d 

(3) In the application of subsection (2) in relation to a March 
quarter- 

c is the consumer price index in respect of that quarter; 
and 

d is the consumer price index in respect of- 

(a) the last preceding March quarter in relation to 
which the levy rates to which this section applies 
were increased under subsection (2); or 

(b) if those levy rates have not been increased under 
subsection (2)-the March quarter last preceding 1 
April 1989. 



PART XI1 
PRIMACY OF BENEFITS 

81 Interpretation 

In this Part "damages" includes compensation, by whatever 
name called, but does not include punitive or exemplary 
damages. 

82 Benefits to be in substitution for other rights 

(1) Where a benefit is payable under this Act in respect of 
the incapacity or death of any person as the result of 
personal injury, no proceedings for damages arising 
directly or indirectly out of the injury or death shall be 
brought in any Court in New Zealand independently of 
this Act, whether by that person or any other person, and 
whether under any rule of law or any enactment. 

(2) Nothing in this section shall apply to any proceedings 
relating to or arising from- 

(a) any injury to property; or 

(b) any contract of insurance; or 

(c) any payment in respect of which contributions have 
been made; or 

(d) salary or wages in respect of a period of leave of 
absence. 

(3) Nothing in this section shall prevent the bringing of any 
proceedings for damages in any Court in New Zealand in 
respect of the death or injury of any person, in New 
Zealand or elsewhere, if the cause of action is any liabil- 
ity for damages- 

(a) under the law of New Zealand, pursuant to any 
treaty obligation of the Government of New 
Zealand; or 

(b) under the law of any other country. 

(4) The reference in subsection ( l )  to the case where a bene- 
fit is payable in respect of the incapacity or death of any 
person includes a reference to the case where a benefit is 



not being paid by reason only that a claim for it has not 
been lodged. 

83 Recovery of certain amounts by Corporation 

(1) Where a benefit is payable to a person in respect of inca- 
pacity or death as the result of personal injury and that 
person also,- 

(a) has the right to bring proceedings for damages; or 

(b) has received a sum of money by way of damages, 

in New Zealand or elsewhere, in respect of that injury or 
death, the Corporation may, in its discretion, do all or 
any of the things specified in subsection (2). 

(2) In the circumstances specified in subsection (1) the Cor- 
poration may- 

(a) deduct from the benefit the amount received by way 
of damages; 

(b) recover from the person as a debt due to the Corpo- 
ration any amount that is in excess of the benefit 
properly payable to the person, having regard to the 
provisions of this section; 

(c) require as a condition precedent to the payment of a 
benefit that any person having a right to bring pro- 
ceedings for damages in respect of the injury or 
death- 

(i) should take all reasonable steps to pursue the 
right; or 

(ii) should assign the right and do all other things 
necessary to enable the right to be pursued by 
the Corporation; 

(d) meet the whole or such part as it thinks fit of the 
costs and expenses incurred in pursuing the right. 



PART XI11 
MISCELLANEOUS PROVISIONS 

IN RELATION TO BENEFITS 

84 Payment of benefit 

Subject to section 85, periodical benefits are payable at such 
intervals (not exceeding 14 days) and on such days as the 
Corporation determines. 

85 Short periods 

Where a benefit is payable in respect of a period less than 7 
days- 

(a) the benefit is payable in respect of each day in that 
period; and 

(b) the amount of the benefit payable in respect of each 
such day is one-fifth of the weekly rate of benefit 
but the amount paid in respect of that period shall 
not exceed the amount of the weekly rate of benefit. 

86 Statements to be furnished when required 

An applicant or a beneficiary shall, whenever so required by 
the Corporation, furnish to the Corporation, at such place as 
the Corporation specifies, a statement in writing, and, if the 
Corporation so requires, in accordance with a form furnished 
by the Corporation, with respect to such matters relating to the 
application of this Act to the applicant or the beneficiary as the 
Corporation specifies. 

87 Duty to submit medical certificates, etc. 

A person who applies for or is in receipt of a benefit in respect 
of incapacity shall not, when so required by the Corporation, 
refuse or fail- 

(a) to furnish to the Corporation the certificate of a 
medical practitioner as to such matters, and con- 
taining such information, as the Corporation 
requires; or 



(b) to submit himself or herself for examination by a 
medical practitioner, being 1 of 3 medical practi- 
tioners specified by the Corporation for the pur- 
pose; or 

(c) to take such action by way of rehabilitation as is 
reasonable and appropriate in order to terminate, or 
to reduce the extent of, the incapacity. 

88 Suspension, etc. of benefits 

(1) The Corporation may, in accordance with the provisions 
of this Act and with the information in its possession, 
decide that- 

(a) payment of a benefit be suspended, postponed or 
cancelled; or 

(b) the rate of a benefit be reduced or increased; or 

(c) the amount of a benefit by way of a lump-sum pay- 
ment be increased. 

(2) The Corporation may, by reason of the refusal or failure, 
without reasonable excuse, of the beneficiary to comply 
with a provision of this Act, decide that- 

(a) payment of a benefit be suspended, postponed or 
cancelled; or 

(b) the rate of a benefit be reduced. 

89 Decisions on suspension, etc. of benefits 

Section 73 (Decisions on claims) applies to any decision of the 
Corporation under section 88 as though the decision were a 
decision on a claim. 

90 Date of effect of certain decisions 

Where a decision under section 88 has been reviewed under 
section 76 (Application for review), and the Corporation has 
decided that a periodical benefit be paid, that the rate of a 
benefit be increased or that the suspension of a benefit be 
terminated, the Corporation may determine that the decision 
shall be deemed to have had effect from and including such 
date as is appropriate having regard to the reasons for the 
decision. 
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91 Recovery of over-payments 

Where, in consequence of a failure or omission by an applicant 
or a beneficiary or an employer to comply with a provision of 
this Act, an amount has been paid by way of benefit that would 
not otherwise have been paid, the amount so paid is recover- 
able in a court of competent jurisdiction from the person to 
whom, or on whose account, the amount was paid, or from the 
estate of that person, as a debt due to the Corporation. 

92 Payment of benefits to other persons 

(1) Where the Corporation considers that payment of the 
whole or a portion of a benefit should be paid to a person 
on behalf of the beneficiary, the Corporation may deter- 
mine that payment shall be made accordingly. 

(2) Where the Corporation determines that the whole or a 
portion of a benefit payable to a young person or a child 
should be paid to another person, that other person shall 
apply the moneys so paid for the maintenance, training 
or advancement of the beneficiary. 

93 Disqualification in respect of wilfully self-inflicted personal 
injury and suicide 

(1) Subject to subsection (3), a benefit is not payable under 
this Act in respect of- 

(a) incapacity resulting from personal injury that a 
person- 

(i) wilfully inflicts; or 

(ii) with the intention that injury should occur, 
causes to be inflicted- 

on himself or herself; or 

(b) death resulting from any personal injury referred to 
in paragraph (a); or 

(c) death due to suicide, not being suicide resulting 
from a state of mind that was itself personal injury. 

(2) In the absence of proof to the contrary, it shall be pre- 
sumed that the death of any person was not due to 
suicide. 



Where, by reason of the incapacity or death of a person 
in any of the circumstances referred to in subsection (l),  
a spouse or surviving spouse or a child or other depen- 
dant of the incapacitated or deceased person is in special 
need of assistance, the Corporation may in its discretion 
pay to that spouse or surviving spouse or child or other 
dependant the whole or such part as it thinks fit of any 
benefit that would otherwise have been payable in 
respect of the person's incapacity or death. 

94 Disqualification through conviction for murder 

A benefit is not payable under this Act to a person by reason of 
the death of another person if the first-mentioned person has 
been convicted of the murder of that other person. 

95 Payment of benefits where certain beneficiaries imprisoned 

(1)  Where a person suffered personal injury in the course of 
committing, or of attempting to commit, an offence and 
is imprisoned following upon his or her conviction for 
that offence, the Corporation may determine that the 
whole or a portion of a periodical benefit payable to that 
person in respect of incapacity as the result of that per- 
sonal injury shall be paid to a person who is, or was at the 
time of the injury, dependent on the first-mentioned 
person. 

(2) In the absence of such a determination, or to the extent 
that such a determination does not extend to the whole of 
the benefit, payment of the benefit shall be suspended 
while the person is imprisoned. 

96 References to benefit being payable 

Where a reference is made in a provision of this Act to a 
benefit being payable to a person, the operation of that provi- 
sion is not, unless the contrary intention appears, affected by 
suspension or postponement of payment of the benefit. 

97 Variation of suspended benefits 

A periodical rate of benefit shall, notwithstanding suspension 
or postponement of payment of the benefit, be taken to be 
increased as provided by section 79 (Variation of periodical 
rate of benefit and other amounts). 



98 Payment of benefit on death of beneficiary 

(1) An amount of benefit that has accrued and is unpaid at 
the date of death of a beneficiary, or would have been 
payable to a person if the person had not died and had 
made an application for benefit, may, on application 
made within 6 months after the date of death, or within 
such further period as the Corporation, whether before or 
after the expiration of the first-mentioned period, decides 
to allow, be paid to the person whom the Corporation 
determines to be best entitled to receive it. 

(2) The Corporation is not liable to make any further or 
other payment in respect of benefit so paid. 

99 Benefits to be absolutely inalienable 

(1) Subject to this Act, a benefit is absolutely inalienable, 
whether by way of, or in consequence of, sale, assign- 
ment, charge, execution, bankruptcy or otherwise. 

(2) Nothing in subsection (1) affects sections 4 and 5 of the 
Maori Housing Act 1935, sections 27Y and 71 of the 
Social Security Act 1964, section 400 of the Income Tax 
Act 1976, and sections 105, 1 10, 1 18 and 12 1 of the 
Family Proceedings Act 1980. 

PART XIV 
FUNDING 

Division 1 
General 

100 Sources and application of funds 

( l )  In any financial year the income of the Corporation is the 
total of the amounts derived from- 

(a) levies paid by employers and self-employed persons 
and appropriated for the purposes of this Act by 
section 107; 

(b) levies paid in respect of motor vehicles and appro- 
priated for the purposes of this Act by section 111; 



(c) excise duty on motor spirits credited to the Consoli- 
dated Account under section 188(2)(b) and (c) of 
the Transport Act 1962 and appropriated for the 
purposes of this Act by section 113; 

(d) such income as may be derived from the investment 
of the reserve fund which the Corporation is 
required to set aside under section 102; 

(e) such further money as may be appropriated by Par- 
liament for the purposes of this Act. 

(2) The Corporation shall apply its income so derived in- 

(a) discharging its functions under this Act with respect 
to safety; 

(b) discharging its functions under this Act with respect 
to rehabilitation; 

(c) paying the benefits payable under this Act; 

(d) meeting such other costs as it may incur in carrying 
out its functions and powers under this Act; 

(e) meeting any costs incurred by the Corporation in 
carrying out any function or power which it con- 
tinues to have under the Accident Compensation 
Act 1972 or the Accident Compensation Act 1982. 

101 Estimates of income and expenditure 

(1) Not later than 31 October in each year the Corporation 
shall provide the Minister with estimates of its income 
and expenditure for the next financial year, setting out 
the amounts expected to be received from the sources 
specified in section 100(1), paragraphs (a) to (d), and the 
amounts expected to be spent in discharging the func- 
tions and powers specified in section lOO(2). 

(2) The estimates of income and expenditure shall state the 
services and purposes for which the expenditure is 
required, and shall include a statement of- 

(a) the proportion of total income from levies expected 
to be received from such classes of levy payers; and 



(b) the proportion of total expenditure expected to be 
incurred in relation to such classes of personal 
injury and of benefits 

as the Corporation thinks it proper to record for the 
purpose of making a detailed statistical analysis of the 
incidence and cost of personal injury. 

(3) Having regard to the estimates of its income from other 
sources and of its expenditure, and to the requirements of 
section 102 (Reserves), the Corporation shall estimate the 
amount required to be appropriated by Parliament in the 
next financial year for the purposes of this Act. 

102 Reserves 

( l )  In estimating its income needs for any financial year, the 
Corporation shall set aside a sum amounting to not less 
than half its estimated expenditure for that financial year 
as a reserve fund. 

(2) The Corporation may draw on the reserve fund as a 
source of working capital and to meet any unforeseen 
contingency. 

Division 2 
Levies by employers and self-employed persons 

103 Interpretation 

For the purposes of this Division- 

"Commissioner" means Commissioner of Inland Revenue 
appointed under the Inland Revenue Department Act 1974; 

"employer" means an employer as defined in section 115 (1) 
of this Act who is also an employer as defined in section 1 of 
the Income Tax Act 1976; 

"employee" means employee as defined in section 1 of the 
Income Tax Act 1976: 

"full-time self-employed person" means a person who has 
worked as a self-employed person an average of not less than 
30 hours a week during any financial year; 



"part-time self-employed person" means a self-employed per- 
son who is not a full-time self-employed person; 

"source deduction payment" has the meaning assigned to that 
expression by section 6 of the Income Tax Act 1976; 

"tax deduction" means a tax deduction as defined in section 1 
of the Income Tax Act 1976. 

104 Employers levy 

(1) A levy is payable by every employer who, under the 
Income Tax Act 1976, makes tax deductions from source 
deduction payments made to employees. 

(2) The levy is at the rate of two and one half percent of the 
amount of the source deduction payments made by the 
employer to employees in each month. 

(3) Every employer by whom a levy is payable under this 
section shall pay the amount of the levy to the Commis- 
sioner not later than the 20th day of the month next after 
the month in which the source deduction payments were 
made. 

105 Self-employed persons levy 

(1) A levy is payable by every self-employed person who, 
under the Income Tax Act 1976, is required to furnish a 
return of the income derived by that person in his or her 
financial year. 

(2) The levy is at the rate of two and one half percent of the 
amount of the person's earnings as a self-employed per- 
son as ascertained under section 106. 

(3) Every self-employed person by whom a levy is payable 
under this section shall pay the amount of the levy to the 
Commissioner not later than the 7th day of February 
next following the date by which he or she is required to 
furnish the return of income referred to in subsection (1). 

106 Earnings as a self-employed person 

(1) Subject to subsection (4), "earnings as a self-employed 
person" for the purposes of this Act means- 

(a) so much of the assessable income (as determined 
under and for the purposes of the Income Tax Act 



1976) of a self-employed person as is beneficially 
derived by that person from the carrying on of a 
business in any financial year; 

and includes- 

(b) in the case of a person to whom paragraph (b) of the 
definition of the expression "self-employed person" 
in section 115(1) applies, any income referred to in 
that paragraph, to the extent of the person's vested 
beneficial share or interest in that income in any 
financial year. 

(2) A self-employed person by whom a levy is payable under 
section 105 (Self-employed persons levy) may, at the time 
of furnishing a return of income for any financial year, 
elect that, instead of being ascertained in accordance 
with subsection (l), the amount of his or her earnings as a 
self-employed person for that financial year shall be the 
amount nominated by the person within the limits speci- 
fied in subsection (3). 

(3) For the purposes of this Act- 

(a) a full-time self-employed person may nominate an 
amount- 

(i) not less than the amount of the average weekly 
earnings in respect of the quarter last ended 
before the last day of that person's financial 
year; and 

(ii) not more than $100,000; 

(b) a part-time self-employed person may nominate an 
amount- 

(i) not less than $2,600; and 

(ii) not more than $16,500. 

(4) Where any self-employed person has nominated an 
amount in accordance with subsections (2) and (3) in 
relation to a financial year, that amount shall be the 
amount of the person's earnings as a self-employed per- 
son in relation to that financial year. 

Cf. SR 19851317, cl. 4; SR 19871182, cl. 4 



107 Collection and appropriation of employers and self-employed 
persons levies 

(1) For the purposes of the Inland Revenue Department Act 
1974, this Act shall be deemed to be one of the Inland 
Revenue Acts and the levy payable under this Division 
shall be deemed to be a tax. 

(2) All levies paid under this Division shall be credited to the 
Consolidated Account and shall be paid to the Corpora- 
tion without further appropriation than this section. 

Division 3 
Levies on motor vehicles 

108 Interpretation 

For the purposes of this Division- 

"goods-service vehicle" has the same meaning as in section 2 
of the Transport (Vehicle and Driver Registration and Licens- 
ing) Act 1986; 

"motorcar" has the same meaning as in section 2 of the Trans- 
port (Vehicle and Driver Registration and Licensing) Act 
1986; 

"motor vehicle" has the same meaning as in section 2 of the 
Transport (Vehicle and Driver Registration and Licensing) Act 
1986; 

"omnibus" has the same meaning as in the Passenger Service 
Vehicle Construction Regulations 1978; 

"owner" in relation to a motor vehicle has the same meaning 
as in section 2 of the Transport Act 1962; 

"service coach" has the same meaning as in the Passenger 
Service Vehicle Construction Regulations 1978; 

"veteran or vintage motor vehicle" means any motor vehicle 
that was either- 

(a) manufactured before 1 January 19 19; or 

(b) manufactured not less than 40 years before- 



(i) the commencement of the licensing period 
commencing on the 1st day of October 1987; 
or 

(ii) the commencement of any subsequent licens- 
ing period. 

109 Motor vehicle owners levy 

(1) A levy at the annual rate specified in the Second Schedule 
is payable by the owner of every motor vehicle that is 
required to be registered and licensed under Part I of the 
Transport (Vehicle and Driver Registration and Licens- 
ing) Act 1986 in respect of each licensing period. 

(2) The levy shall be paid to the Secretary of Transport at the 
time application is made under section 10 of the Trans- 
port (Vehicle and Driver Registration and Licensing) Act 
1986 for a licence for the motor vehicle in respect of each 
licensing period. 

110 Trade licence holders levy 

(1) A levy at the annual rate specified in the Second Schedule 
is payable in respect of every motor vehicle that may be 
used in accordance with section 35 of the Transport 
(Vehicle and Driver Registration and Licensing) Act 
1986 by the person to whom a trade licence is issued 
under section 34 of that Act in respect of a specified 
licensing period. 

(2) The levy shall be paid to the Secretary of Transport at the 
time application is made under section 3 1 of the Trans- 
port (Vehicle and Driver Registration and Licensing) Act 
1986 for a trade licence in respect of any set of trade 
plates for use in a specified licensing period. 

111 Collection and appropriation of levies on motor vehicles 

All levies paid under this Division shall be credited to the 
Consolidated Account and shall be paid to the Corporation 
without further appropriation than this section. 



Division 4 
Excise duty on motor spirits 

112 Interpretation 

"Excise duty" means excise duty as defined in section 187 of 
the Transport Act 1962. 

113 Appropriation of proportion of excise duty on motor spirits 

From the proportion of excise duty in respect of motor spirits 
required by section 188(2)(b) and (c) of the Transport Act 
1962 to be credited to the Consolidated Account- 

(a) . . . . cents in respect of each litre of motor spirits 
with a Research Octane Number (RON) less than 
92 (regular grade); and 

(b) . . . . cents in respect of each litre of all other motor 
spirits- 

shall be paid to the Corporation without further appropriation 
than this section. 

PART XV 
TRANSITIONAL 

114 Claims under Accident Compensation Act 1972, Accident Com- 
pensation Act 1982 or War Pensions Act 1954 

Where a person has acquired a right to any compensation in 
respect of personal injury by accident under the Accident 
Compensation Act 1972 or the Accident Compensation Act 
1982 or to a pension, benefit or allowance under the War 
Pensions Act 1954, but has not received payment of that com- 
pensation, pension, benefit or allowance, the person may elect 
either- 

(a) to receive or continue to receive compensation or a 
pension, benefit or allowance under the applicable 
Act: or 

(b) to receive instead such benefits under this Act as 
would have applied in respect of that person if the 



person had suffered personal injury to which this 
Act applies. 

PART XVI 
INTERPRETATION 

115 Interpretation 

(1) In this Act, 

"Appeal Authority" means the Appeal Authority continued 
under section 103 of the Accident Compensation Act 1982; 

"applicant" means a person who has lodged a claim or on 
whose behalf a claim has been lodged; 

"average weekly earnings" means the average ordinary time 
weekly wage (all sectors, all persons), as disclosed by the quar- 
terly employment survey of salaries and wages conducted by 
the Department of Labour; 

"beneficiary" means a person in receipt of a benefit; 

"benefit" means benefit under this Act; 

"business" includes trade, employment, vocation or calling, 
but does not include occupation as an employee; 

"child" means a child who has not attained the age of 20 years 
but does not include a child who has completed his or her full- 
time education; 

"claim" means claim for benefit; 

"Corporaiion" means the Accident Compensation Corpora- 
tion continued under section 4 of the Accident Compensation 
Act 1982; 

"decision" includes determination; 

"dependent" means dependent for economic support, whether 
wholly or partly; 

"earnings", 

(a) in relation to an employee includes any of the fol- 
lowing derived in the capacity of employee:- 



(i) wages, salaries, commissions and emoluments; 
and 

(ii) bonuses, gratuities and honoraria; and 

(iii) fees, including directors' fees; and 

(iv) allowances, not being allowances in respect of 
expenses; and 

(v) income from property, where that income is 
an emolument of employment or office, 

but does not include- 

(vi) a lump-sum paid as an allowance, gratuity or 
compensation in consequence of retirement or 
retrenchment from, or the termination of, 
employment or office; or 

(vii) a pension or an amount in respect of superan- 
nuation; or 

(viii) except as provided by section 39 (Value of liv- 
ing accommodation, etc.), the value of anything 
provided otherwise than in the form of money; 
and 

(b) in relation to a self-employed person, means "earn- 
ings as a self-employed person" as defined in 
section 106; 

"education" includes training for an occupation; 

"employee" means any person who has engaged to work or 
works in New Zealand under a contract of service or appren- 
ticeship with an employer, and any person who has engaged to 
work or works outside New Zealand in any of the circum- 
stances referred to in section 9(2)(a) or 9(2)(b)(i); and also has 
the extended meaning assigned to it under section 116; 

"employer" means a person, within or outside New Zealand, 
who- 

(a) pays or is liable to pay to any employee; or 



(b) would be liable to pay to any employee, if that 
employee had commenced to work under any con- 
tract referred to in the definition in this subsection 
of the expression "employee", 

any earnings as an employee, whether on his or her own 
account, or as an agent, or as a trustee, or as an assignee within 
the meaning of the Insolvency Act 1967 of the estate of a 
bankrupt, or as the liquidator or receiver of a company that is 
in liquidation or receivership; and includes the administrator 
of a deceased employer; and also includes the Crown; and also 
has the extended meaning assigned to it under section 116; 

"financial yearw- 

(a) in relation to the Corporation, means the period of 
12 months, or such other period as the Corporation 
may in special circumstances determine, fixed by 
the Corporation, with the approval of the Minister 
of Finance, as its financial year; and 

(b) in relation to an employee means the year ending on 
3 1 March; and 

(c) in relation to a self-employed person, whether or 
not the person is also an employee, means the year 
or other period ending with the date of each annual 
balance of his or her accounts for the purpose of 
furnishing a return of income under the Income Tax 
Act 1976; 

"medical practitioner" includes a dentist, in so far as any 
incapacitated person requires personal attention by a dentist; 

"member of the Armed Forces of New Zealand" has the mean- 
ing assigned to that expression by section 2(1) of the Accident 
Compensation Act 1982; 

"Minister" means the Minister for the time being charged with 
the administration of this Act; 

"need" means economic need; 

"New Zealand" includes the territorial sea of New Zealand 
and the airspace above the territorial sea, and the continental 



shelf of New Zealand and the waters and airspace above the 
continental shelf; 

"officer" means a person appointed as an officer or employee 
of the Corporation under section 13 of the Accident Compen- 
sation Act 1982; 

"periodical benefit" means a benefit other than a benefit by 
way of a lump-sum payment; 

"periodical rate of benefit" means the rate of a periodical 
benefit; 

"Permanent Impairment Guide" means the work entitled 
"Guides to the Evaluation of Permanent Impairment", 2nd 
edition (1984) prepared by the Council on Scientific Affairs of 
the American Medical Association; 

"person", in relation to an employer, includes a company or 
other body corporate, whether incorporated in New Zealand 
or elsewhere, and a public body; and also includes an unincor- 
porated body of persons, a partnership, an association of per- 
sons carrying on a joint undertaking, and the Crown and a 
Government department; 

"self-employed person" 

(a) means a person who, whether alone or as a partner 
with another person, practices a profession or car- 
ries on or engages in a business in New Zealand 
(whether or not that business is also carried on 
outside New Zealand); and 

(b) includes a person who has a vested beneficial share 
or interest in income arising from a business and 
applies his or her personal exertions, otherwise than 
as an employee, in the carrying on of that business 
in New Zealand; 

"weekly income (long-term)", in relation to a person, means 
the weekly income of the person as provided by or ascertained 
under section 35, 36, 37, 38, 41, 42 or 43; 

"weekly income (short-term)", in relation to a person, means 
the weekly income of the person as provided by or ascertained 
under section 34, 41, 42 or 43; 



''young person" means a person who has not attained- 

(a) the age of 16 years; or 

(b) if the person, when his or her incapacity 
commenced- 

(i) was in employment in connection with train- 
ing for an occupation; or 

(ii) was in full-time employment; or 

(iii) was in employment at a remuneration of not 
less than $50 per week; or 

(iv) was receiving earnings as a self-employed per- 
son at a rate of not less than $50 per week, 

the age of 15 years. 

(2) For the purposes of this Act, a payment in respect of a 
period of leave of absence shall not be regarded as not 
being earnings by reason only that it is such a payment. 

(3) For the purposes of this Act, a reference to the course of 
employment of a person includes a reference to travelling 
to or from his or her place of employment. 

116 Certain persons deemed to be in employment 

(1) For the purposes of this Act, every person whose salary is 
paid under the Civil List Act 1979 and every Judge and 
every District Court Judge and the Solicitor-General, the 
Controller and Auditor-General, any Ombudsman and 
any Parliamentary Commissioner is, as such, an 
employee of the Crown. 

(2) For the purposes of this Act, every person who is a pre- 
siding officer or a member of a local authority or statu- 
tory or other board, commission, council or body to 
whom remuneration may be paid under any Act is, to the 
extent of services as such presiding officer or member 
rendered in New Zealand, or outside New Zealand in any 
of the circumstances referred to in section 9(2), deemed 
to be an employee of that authority, board, commission, 
council or body. 

(3) For the purposes of this Act, a director of a company is 
deemed to be an employee of that company. 



(4) For the purposes of this Act, the expression "employer" 
is deemed to include any authority, board, commission, 
council, company or other body, to the extent that, under 
subsections (2) or (3), any person is deemed to be an 
employee of that authority, board, commission, council, 
company or other body. 

117 Exercise of powers of Corporation by officers 

(1) Subject to any directions of the Corporation an officer 
may exercise any of the powers of the Corporation under 
this Act. 

(2) Where the exercise of a power by the Corporation is 
dependent upon the opinion, belief or state of mind of 
the Corporation in respect of a matter and an officer is 
authorized under this section to exercise that power, the 
officer may exercise that power upon his or her opinion, 
belief or state of mind in respect of the matter. 

(3) Subsection ( 1 )  does not prevent the exercise of a power 
by the Corporation. 

(4) Subject to any directions of the Corporation, an officer 
has the same power in respect of a decision of another 
officer as in respect of a decision made by himself or 
herself. 

(5) The exercise or purported exercise of a power by an 
officer under this section is not invalid and shall not be 
called in question by reason only that it was not in accor- 
dance with a direction of the Corporation. 



FIRST SCHEDULE 

Section 12 

CAUSES OF PERSONAL INJURY 

CONVENTIONS USED IN FIRST SCHEDULE 

The First Schedule makes use of certain abbreviations, punctuation, 
symbols, and other conventions which need to be clearly understood. 

Abbreviations 

NEC Not elsewhere classifiable. The category number for the 
term including NEC is to be used only when the 
information necessary to code the term to a more 
specific category is lacking. 

NOS Not otherwise specified. This abbreviation is the 
equivalent of "unspecified." 

Punctuation 

[ 1 Brackets are used to enclose synonyms, alternative 
wordings, or explanatory phrases. 

( 1 Parentheses are used to enclose supplementary words 
which may be present or absent in the statement of an 
injury without affecting the code number to which it is 
assigned. 

Colons are used in the First Schedule after an 
incomplete term which needs one or more of the 
modifiers which follow in order to make it assignable 
to a given category. 

1 Braces are used to enclose a series of terms, each of 
which is modified by the statement appearing at the 
right of the brace. 



Other Conventions 

Type Face 

Bold: Bold type face is used for all codes and titles in the 
First Schedule. 

Italics: Italicized type face is used for all exclusion notes and 
to identify those rubrics which are not to be used for 
primary tabulations of injury. 

Instructional Notations 

Includes: This note appears immediately under a three-digit 
code title to further define, or give example of, the 
contents of the category. 

Excludes: Terms following the word excludes are included 
elsewhere as indicated in each case. 

RAILWAY ACCIDENTS (E800-E807) 

Excludes: accidents involving railway train and: 
aircraft (E840-E845) 
motor vehicle (E810-E825) 
watercraft (E830-E838) 

E800 Railway accident involving collision with rolling stock 

E801 Railway accident involving collision with other object 

Excludes: collision with: 
aircraft (E840-E842) 
motor vehicle (E8 10, E820-15822) 

E802 Railway accident involving derailment without antecedent 
collision 

E803 Railway accident involving explosion, fire, or burning 

E804 Fall in, on, or from railway train 

E805 Hit by rolling stock 

E806 Other specified railway accident 

Excludes: railway accident due to cataclysm (E908-E909) 



E807 Railway accident of unspecified nature 

MOTOR VEHICLE TRAFFIC ACCIDENTS (E810-E819) 

Excludes: accidents involving motor vehicle and aircraft 
(E840-E845) 

E810 Motor vehicle traffic accident involving collision with train 

E811 Motor vehicle traffic accident involving re-entrant collision with 
another motor vehicle 

E812 Other motor vehicle trN1c accident involving collision with 
motor vehicle 

E813 Motor vehicle traflic accident involving collision with other 
vehicle 

E814 Motor vehicle traffic accident involving collision with pedestrian 

E815 Other motor vehicle traffic accident involving collision on the 
highway 

Excludes: moving landslide (E909) 

E816 Motor vehicle traffic accident due to loss of control, without 
collision on the highway 

E817 Noncollision motor vehicle traffic accident while boarding or 
alighting 

E818 Other noncollision motor vehicle traffic accident 

Excludes: person overcome by carbon monoxide generated 
by stationary motor vehicle off the roadway with 
motor running (E868) 

E819 Motor vehicle trafic accident of unspecified nature 



MOTOR VEHICLE NONTRAFFIC ACCIDENTS (E820-E825) 

Includes: accidents involving motor vehicles being used in 
recreational or sporting activities off the 
highway 

collision and noncollision motor vehicle acci- 
dents occurring entirely off the highway 

Excludes: accidents, not on the public highway, involving 
agricultural and construction machinery but not 
involving another motor vehicle (E919) 

E820 Nontraffic accident involving motor-driven snow vehicle 

Excludes: accident on the public highway involving motor- 
driven snow vehicle (E810-E819) 

E821 Nontraffic accident involving other off-road motor vehicle 

Excludes: accident on public highway involving off-road 
motor vehicle (E810-E819) 

hovercraft accident on water (E830-E838) 

E822 Other motor vehicle nontraffic accident involving collision with 
moving object 

E823 Other motor vehicle nontraffic accident involving collision with 
stationary object 

E824 Other motor vehicle nontraffic accident while boarding and 
alighting 

E825 Other motor vehicle nontraffic accident of other and unspecified 
nature 

Excludes: fall from or in stationary motor vehicle (E884, 
E885) 

overcome by carbon monoxide or exhaust gas gen- 
erated by stationary motor vehicle o f f  the road- 
way with motor running (E868) 

struck by falling object from or in stationary 
motor vehicle (E91 6) 



OTHER ROAD VEHICLE ACCIDENTS (E826-E829) 

Note: Other road vehicle accidents are transport acci- 
dents involving road vehicles other than motor 
vehicles 

Includes: accidents involving other road vehicles being 
used in recreational or sporting activities 

Excludes: collision of other road vehicle [any] with: 
aircraft (E840-E845) 
motor vehicle (E813, E820-E822) 
railway train (E801) 

E826 Pedal cycle accident 

E827 Animal-drawn vehicle accident 

E828 Accident involving animal being ridden 

E829 Other road vehicle accidents 

WATER TRANSPORT ACCIDENTS (E830-E838) 

Includes: watercraft accidents in the course of recreational 
activities 

Excludes: accidents involving both aircraft, including objects 
set in motion by aircraft, and watercraft (E840- 
E84.5) 

E830 Accident to watercraft causing submersion 

E831 Accident to watercraft causing other injury 

E832 Other accidental submersion or drowning in water transport 
accident 

Excludes: submersion or drowning of swimmer or diver who 
voluntarily jumps fvom boat not involved in an 
accident (E91 0) 

E833 Fall on stairs or ladders in water transport 

E834 Other fall from one level to another in water transport 

E835 Other and unspecified fall in water transport 



E836 Machinery accident in water transport 

E837 Explosion, fire, or burning in watercraft 

E838 Other and unspecified water transport accident 

AIR AND SPACE TRANSPORT ACCIDENTS (E840-E845) 

E840 Accident to powered aircraft at takeoff or landing 

E841 Accident to powered aircraft, other and unspecified 

E842 Accident to unpowered aircraft 

E843 Fall in, on, or from aircraft 

E844 Other specified air transport accidents 

Excludes: air sickness (E903) 
effects o j  

high altitude (E902.0-E902.1) 
pressure change (E902.0-E902.1) 

E845 Accident involving spacecraft 

Excludes: effects of weightlessness in spacecraft (E928.0) 

VEHICLE ACCIDENTS NOT ELSEWHERE CLASSIFIABLE 
(E846-E848) 

E846 Accidents involving powered vehicles used solely within the 
buildings and premises of industrial or commercial 
establishment 

Excludes: accidental poisoning by exhaust gas from vehicle 
not elsewhere classifiable (E868) 

injury by crane, lift fork), or elevator (E919) 

E847 Accidents involving cable cars not running on rails 

E848 Accidents involving other vehicles, not elsewhere classifiable 



ACCIDENTAL POISONING BY DRUGS, MEDICINAL 
SUBSTANCES, AND BIOLOGICALS (E850-E858) 

Includes: accidental overdose of drug, wrong drug given or 
taken in error, and drug taken inadvertently 

accidents in the use of drugs and biologicals in 
medical and surgical procedures 

Excludes: administration with suicidal or homicidal intent 
or intent to harm (E962) 

correct drug properly administered in therapeutic 
or prophylactic dosage, as the cause of adverse 
effect (E930-E949) 

E850Accidental poisoning by analgesics, antipyretics, and 
antirheumatics 

E851 Accidental poisoning by barbiturates 

E852 Accidental poisoning by other sedatives and hypnotics 

E853 Accidental poisoning by tranquilizers 

E854 Accidental poisoning by other psychotropic agents 

E855 Accidental poisoning by other drugs acting on central and auto- 
nomic nervous system 

E856 Accidental poisoning by antibiotics 

E857 Accidental poisoning by other anti-infectives 

E858 Accidental poisoning by other drugs 

ACCIDENTAL POISONING BY OTHER SOLID AND LIQUID 
SUBSTANCES, GASES, AND VAPOURS (E860-E869) 

Note: Categories in this section are intended primarily 
to indicate the external cause of poisoning 
states. They may also be used to indicate exter- 
nal causes of localized effects. 

E860 Accidental poisoning by alcohol, not elsewhere classified 

E861 Accidental poisoning by cleansing and polishing agents, disinfec- 
tants, paints, and varnishes 



E862 Accidental poisoning by petroleum products, other solvents and 
their vapours, not elsewhere classified 

E863 Accidental poisoning by agricultural and horticultural chemical 
and pharmaceutical preparations other than plant foods and 
fertilizers 

E864 Accidental poisoning by corrosives and caustics, not elsewhere 
classified 

E865 Accidental poisoning from foodstuffs and poisonous plants 

Includes: any meat, fish or shellfish 
plants, berries and fungi eaten as, or in mistake 

for, food, or by a child 

Excludes: food poisoning (bacterial) 
poisoning and toxic reactions to venomous plants 

(E905) 

E866 Accidental poisoning by other and unspecified solid and liquid 
substances 

Excludes: these substances as a component o j  
medicines (E850-E858) 

E866.0 Lead and its compounds and fumes 

E866.1 Mercury and its compounds and fumes 

E866.2 Antimony and its compounds and fumes 

E866.3 Arsenic and its compounds and fumes 

E866.4 Other metals and their compounds and fumes 
Beryllium (compounds) Iron (compounds) 
Brass fumes Manganese (compounds) 
Cadmium (compounds) Nickel (compounds) 
Copper salts Thallium (compounds) 

E866.5 Plant foods and fertilizers 

E866.6 Glues and adhesives 

E866.7 Cosmetics 

E866.8 Other specified solid or liquid substances 

E866.9 Unspecified solid or liquid substance 

E867 Accidental poisoning by gas distributed by pipeline 



E868 Accidental poisoning by other utility gas and other carbon 
monoxide 

Excludes: poisoning by carbon monoxide from: 
aircraft while in transit (E844) 
motor vehicle while in transit (E818) 
watercraft whether or not in transit (E838) 
carbon monoxide from smoke and fumes due to 

conflagration (E890-E893) 

E869 Accidental poisoning by other gases and vapours 

Excludes: effects of gases used as anaesthetics (E855, E938) 
smoke and fumes due to conflagration or explo- 

sion (E890-E899) 

MISADVENTURES TO PATIENTS DURING SURGICAL, 
MEDICAL AND PARAMEDICAL CARE (E870-E876) 

Excludes: accidental overdose of drug and wrong drug given 
in error (E850-E858) 

surgical and medical procedures as the cause of 
abnormal reaction by the patient, without men- 
tion of misadventure at the time of procedure 
(E8 78.0-E8 79.9) 

E870 Accidental cut, puncture, perforation, or haemorrhage during 
medical or paramedical care 

E870.0 Surgical operation 

E870.1 Infusion or transfusion 

E870.2 Kidney dialysis or other perfusion 

E870.3 Injection or vaccination 

E870.4 Endoscopic examination 

E870.5Aspiration of fluid or tissue, puncture, and 
catheterization 

Abdominal paracentesis Lumbar puncture 
Aspirating needle biopsy Thoracentesis 
Blood sampling 

E870.6 Heart catheterization 



E870.7 Administration of enema 

E870.8 Other specified medical care 

E870.9 Unspecified medical care 

E871 Foreign object left in body during procedure 

E871.0 Surgical operation 

E871 .l Infusion or transfusion 

E871.2 Kidney dialysis or other perfusion 

E871.3 Injection or vaccination 

E871.4 Endoscopic examination 

E871.5Aspiration of fluid or tissue, puncture, and 
catheterization 

Abdominal paracentesis Lumbar puncture 
Aspiration needle biopsy Thoracentesis 
Blood sampling 

E871.6 Heart catheterization 

E871.7 Removal of catheter or packing 

E871 .S Other specified procedures 

E871.9 Unspecified procedure 

E872 Failure of sterile precautions during procedure 

E872.0 Surgical operation 

E872.1 Infusion or transfusion 

E872.2 Kidney dialysis and other perfusion 

E872.3 Injection or vaccination 

E872.4 Endoscopic examination 

E872.5Aspiration of fluid or tissue, puncture, and 
catheterization 

Abdominal paracentesis Lumbar puncture 
Aspirating needle biopsy Thoracentesis 
Blood sampling 

E872.6 Heart catheterization 

E872.8 Other specified procedures 

E872.9 Unspecified procedure 



E873 Failure in dosage 

Excludes: accidental overdose of drug, medicinal or biologi- 
cal substance (E85O-E858) 

E873.0 Excessive amount of blood or other fluid during trans- 
fusion or infusion 

E873.1 Incorrect dilution of fluid during infusion 

E873.2 Overdose of radiation in therapy 

E873.3 Inadvertent exposure of patient to radiation during 
medical care 

E873.4 Failure in dosage in electroshock or insulin-shock 
therapy 

E873.5 Inappropriate [too hot or too cold] temperature in local 
application and packing 

E873.6 Nonadministration of necessary drug or medicinal 
substance 

E873.8 Other specified failure in dosage 

E873.9 Unspecified failure in dosage 

E874 Mechanical failure of instrument or apparatus during procedure 

E874.0 Surgical operation 

E874.1 Infusion and transfusion 

Air in system 

E874.2 Kidney dialysis and other perfusion 

E874.3 Endoscopic examination 

E874.4Aspiration of fluid or tissue, puncture, and 
catheterization 

Abdominal paracentesis Lumbar puncture 
Aspirating needle biopsy Thoracentesis 
Blood sampling 

E874.5 Heart Catheterization 

E874.8 Other specified procedures 

E874.9 Unspecified procedure 



E875 Contaminated or infected blood, other fluid, drug, or biological 
substance 

Includes: presence of 
bacterial pyrogens 
endotoxin-producing bacteria 
serum hepatitis-producing agent 

E875.0 Contaminated substance transfused or infused 

E875.1 Contaminated substance injected or used for 
vaccination 

E875.2 Contaminated drug or biological substance adminis- 
tered by other means 

E875.8 Other 

E875.9 Unspecified 

E876 Other and unspecified misadventures during medical or 
paramedical care 

E876.0 Mismatched blood in transfusion 

E876.1 Wrong fluid in infusion 

E876.2Failure in suture and ligature during surgical 
operation 

E876.3 Endotracheal tube wrongly placed during anaesthetic 
procedure 

E876.4 Failure to introduce or to remove other tube or 
instrument 

E876.5 Performance of inappropriate operation 

E876.8 Other specified misadventures during medical or 
paramedical care 

Performance of inappropriate treatment NEC 

E876.9 Unspecified misadventure during medical or 
paramedical care 



ABNORMAL REACTION OF PATIENT OR LATER 
COMPLICATION CAUSED BY SURGICAL, MEDICAL AND 
PARAMEDICAL PROCEDURES WITHOUT MENTION OF 
MISADVENTURE AT THE TIME OF PROCEDURE (E878- 
E879) 

Includes: Abnormal reaction caused by procedures, such 
as: 
displacement or malfunction of prosthetic 
device 
hepatorenal failure, postoperative 
malfunction of external stoma 
postoperative intestinal obstruction 

Excludes: abnormal effect caused by anaesthetic 
management properly carried out (E937-E938) 

infusion and transfusion, without mention of mis- 
adventure in the technique of procedure (E930- 
E949) 

rejection of transplanted organ 

E878 Abnormal reaction of patient, or of later complication caused by 
surgical operation and other surgical procedures, without 
mention of misadventure at the time of operation 

E878.0 Surgical operation with transplant of whole organ 

Transplantation of 
heart 
kidney 
liver 

E878.1 Surgical operation with implant of artificial internal 
device 

Cardiac pacemaker 
Electrodes implanted in brain 
Heart valve prosthesis 
Internal orthopaedic device 

E878.2 Surgical operation with anastomosis, bypass, or graft, 
with natural or artificial tissues used as implant 

Anastornosis: Graft of blood vessel, ten- 
arteriovenous don, or skin 
gastrojejunal 



E878.3 Surgical operation with formation of external stoma 
Colostomy Gastrostomy 
Cystostomy Ureterostomy 
Duodenostomy 

E878.4 Other restorative surgery 

E878.5 Amputation of limb(s) 

E878.6 Removal of other organ (partial)(total) 

E878.8 Other specified surgical operations and procedures 

E878.9 Unspecified surgical operations and procedures 

E879 Abnormal reaction of patient, or of later complication caused by 
other procedures, without mention of misadventure at the 
time of procedure 

E879.0 Cardiac catheterization 

E879.1 Kidney dialysis 

E879.2 Radiological procedure and radiotherapy 

Excludes: radio-opaque dyes for diagnostic x-ray procedures 
(E 94 7) 

E879.3 Shock therapy 
Electroshock therapy Insulin-shock therapy 

E879.4 Aspiration of fluid 
Lumbar puncture Thoracentesis 

E879.5 Insertion of gastric or duodenal sound 

E879.6 Urinary catheterization 

ES79.7 Blood sampling 

ES79.8 Other specified procedures 

Blood transfusion 

E879.9 Unspecified procedure 

ACCIDENTAL FALLS (E88O-E888) 

Excludes: falls (in or from): 
burning building (E890, E891) 
into fire (E890-E899) 



into water (with submersion or drowning) 
(E91 0) 
machinery (in operation) (E91 9) 
on edged, pointed, or sharp object (E920) 
transport vehicle (E800-E845) 
vehicle not elsewhere classifiable (E846-E848) 

E880 Fall on or from stairs, steps or escalator 

E881 Fall on or from ladders or scaffolding 

E882 Fall from, out of or through building or other structure 

Excludes: collapse of a building or structure (E91 6) 
fall or jump from burning building (E890, E891) 

E883 Fall into hole or other opening in surface 

Excludes: fall into water NOS (E910) 
that resulting in drowning or submersion without 

mention of injury (E910) 

E884 Other fall from one level to another 

E885 Fall on same level from slipping, tripping, or stumbling 

E886 Fall on same level from collision, pushing, or shoving, by or with 
other person 

Excludes: crushed or pushed by a crowd or human stampede 
(E91 7.1) 

E886.0 In sports 

Tackles in sports 

Excludes: kicked, stepped on, struck by object, in sports 
(E91 7.0) 

E886.9 Other and unspecified 

E887 Fracture, cause unspecified 

E888 Other and unspecified fall 



ACCIDENTS CAUSED BY FIRE AND FLAMES (E890-E899) 

Includes: asphyxia or poisoning due to conflagration or 
ignition 

burning by fire 
secondary fires resulting from explosion 

Excludes: arson (E968) 
fire in or on: 

machinery (in operation) (E91 9) 
transport vehicle other than stationary vehicle 
(E800-E845) 

vehicle not elsewhere classifiable (E846-E848) 

E890 Conflagration in private dwelling 

E891 Conflagration in other and unspecified building or structure 

E892 Conflagration not in building or structure 

Fire (uncontrolled)(in)(of): 
forest 
grass 
hay 
timber 
mine 
bush 
transport vehicle [any], except while in transit 
tunnel 

E893 Accident caused by ignition of clothing 

E894 Ignition of highly inflammable material 
Ignition of: 

benzine 
gasoline 1 
fat 
kerosene 
paraffin 
petrol i (with ignition of clothing) 

Excludes: explosion (E923.0-E923.9) 



E895 Accident caused by controlled fire in private dwelling 

Excludes: burning by hot objects not producing fire or flames 
(E924) 

poisoning by carbon monoxide from incomplete 
combustion of fuel (E867-E868) 

E896 Accident caused by controlled fire in other and unspecified build- 
ing or structure 

Excludes: burning by hot objects not producing fire or flames 
(E924) 

poisoning by carbon monoxide from incomplete 
combustion of fuel (E867-E868) 

E897 Accident caused by controlled fire not in building or structure 

Bums from flame of: 
bonfire (controlled) 
brazier fire (controlled), not in building or structure 
rubbish fire (controlled) 

E898 Accident caused by other specified fire and flames 

E899 Accident caused by unspecified fire 

Burning NOS 

ACCIDENTS DUE TO NATURAL AND ENVIRONMENTAL 
FACTORS (E900-E909) 

E900 Excessive heat 

E900.0 Due to weather conditions 

E900.1 Of artificial origin 

E900.9 Of unspecified origin 

E901 Excessive cold 

E901.0 Due to weather conditions 

E901.1 Of artificial origin 

E901.8 Other specified origin 

E901.9 Of unspecified origin 

E902 High and low air pressure and changes in air pressure 



E902.0 Residence or prolonged visit at high altitude 

E902.1 In aircraft 

E902.2 Due to diving 

E902.8 Due to other specified causes 

E902.9 Unspecified cause 

E903 Travel and motion 

E904 Hunger, thirst, exposure, and neglect 

Excludes: any condition resulting from homicidal or pur- 
poseful intent (E968) 

hunger, thirst, and exposure resulting from acci- 
dents connected with transport (E800-E848) 

dehydration due to acute fluid loss 

E905 Venomous animals and plants as the cause of poisoning and 
toxic reactions 

Includes: chemical released by animal 
insects 
release of venom through fangs, hairs, spines, 

tentacles, and other venom apparatus 

Excludes: eating of poisonous animals or plants (E865) 
puncture wound NOS by plant thorns or spines 

(E920) 

E906 Other injury caused by animals 

Excludes: road vehicle accident involving animals (E82 7- 
E828) 

tripping or falling over an animal (E885) 

E907 Lightning 

Excludes: injury from: 
fall of tree or other object caused by lightning 
(E91 6) 
fire caused by lightning (E890-E892) 

E908 Cataclysmic storms, and floods resulting from storms 

Excludes: transport accident occurring after storm (E800- 
E848) 



E909 Cataclysmic earth surface movements and eruptions 

Excludes: transport accident involving collision with ava- 
lanche or landslide not in motion (E800-E848) 

ACCIDENTS CAUSED BY SUBMERSION, SUFFOCATION, 
AND FOREIGN BODIES (E910-E915) 

E910 Accidental drowning and submersion 

Includes: immersion 
swimmers' cramp 

Excludes: diving accident (NOS) (resulting in injury except 
drowning) (E883) 

drowning and submersion due to: 
cataclysm (E908-E909) 
machinery accident (E91 9) 
transport accident (E800-E845) 

effect of high and low air pressure (E902.2) 
injury from striking against objects while in run- 

ning water (E91 7.2) 

E911 Inhalation and ingestion of food causing obstruction of respira- 
tory tract or suffocation 

E912 Inhalation and ingestion of other object causing obstruction of 
respiratory tract or suffocation 

E913 Accidental mechanical suffocation 

Excludes: cataclysm (E908-E909) 
explosion (E921, E923.0-E923.9) 
machinery accident (E919) 

E913.0 In bed or cradle 

E913.1 By plastic bag 

E913.2 Due to lack of air (in closed place) 

Accidentally closed up in refrigerator or other airtight 
enclosed space 

Diving with insufficient air supply 



E913.3 By falling earth or other substance 

Cave-in NOS 

Excludes: cave-in caused by cataclysmic earth surface move- 
ments and eruptions (E909) 

struck by cave-iri without asphyxiation or suffoca- 
tion (E916) 

E913.8 Other specified means 

Accidental hanging, except in bed or cradle 

E913.9 Unspecified means 

Asphyxia, mechanical NOS 
Strangulation NOS 
Suffocation NOS 

E914 Foreign body accidentally entering eye and adnexa 

Excludes: corrosive liquid (E924) 

E915 Foreign body accidentally entering other orifice 

OTHER ACCIDENTS (E916-E928) 

E916 Struck accidentally by falling object 
Collapse of building, ex- Object falling from: 

cept on fire machine, not in 
Falling: operation 

rock stationary 
snowslide NOS vehicle 
stone 
tree 

Excludes: collapse of building on fire (E890-E891) 
falling object in: 

cataclysm (E908-E909) 
machinery accidents (E919) 
transport accidents (E800-E845) 
vehicle accidents not elsewhere classifiable 
(E846-E848) 

object set in motion by: 
explosion (E921, E923.0-E923.9) 
firearm (E922) 



E917 Striking against or struck accidentally by objects or persons 
Includes: bumping into or object (moving) 

against (projected) 
colliding with (stationary) 
kicking against pedestrian conveyance 
stepping on person 
struck by 

Excludes: fall from: 
bumping into or against object (E888) 
collision with another person, except when 

caused by a crowd (E886.0- E886.9) 
stumbling over object (E885) 

injury caused by: 
assault (E960.0-E960.1, E96 7) 
cutting or piercing instrument (E920) 
explosion (E921, E923.0-E923.9) 
firearm (E922) 
machinery (E91 9) 
transport vehicle (E800-E845) 
vehicle not elsewhere classifiable (E846-E848) 

E917.0 In sports 

E917.1 Caused by a crowd, by collective fear or panic 

E917.2 In running water 

Excludes: drowning or submersion (E910) 

E917.9 Other 

E918 Caught accidentally in or between objects 

Excludes: injury caused by: 
cutting or piercing instrument (E920) 
machinery (E919) 
transport vehicle (E800-E845) 
vehicle not elsewhere classiJiable (E846-E848) 

struck accidentally by: 
falling object (E91 6) 
object (moving)(projected) (E91 7.0-E91 7.9) 



E919 Accidents caused by machinery 
Includes: burned by 

caught in (moving parts 
of) 

collapse of 
crushed by 
cut or pierced by 
drowning or submersion 

caused by 
explosion of, on, in 
fall from or into moving 

part of 
fire starting in or on 
mechanical suffocation 

caused by 
object falling from, on, 

in motion by 
overturning of 
pinned under 
run over by 
struck by 
thrown from 
caught between machinery 

and other object 
machinery accident NOS 

+ machinery 
(accident) 

Excludes: accidents involving machinery, not in operation 
(E884, E916-E918) 

injury caused by: 
electric current in connection with machinery 

(E925) 
escalator (E880, E9 18) 
explosion of pressure vessel in connection with 
machinery (E921) 
moving sidewalk (E885) 
powered hand tools, appliances and implements 

(E916-E918, E920-E921, E923.0-E926.9) 
transport vehicle accidents involving machinery 

(E800-E848) 
poisoning by carbon monoxide generated by 

machine (E868) 



E920 Accidents caused by cutting and piercing instruments or objects 
Includes: accidental injury by object: 

fall on edged 
pointed 

Excludes: animal spines or quills (E906) 

E921 Accident caused by explosion of pressure vessel 

Includes: accidental explosion of pressure vessels, whether 
or not part of machinery 

Excludes: explosion of pressure vessel on transport vehicle 
(E800-E845) 

E922 Accident caused by firearm missile 

E923 Accident caused by explosive material 

Includes: flash burns and other injuries resulting from 
explosion of explosive material 

ignition of highly explosive material with 
explosion 

Excludes: explosion: 
in or on machinery (E919) 
on any transport vehicle, except stationary 

motor vehicle (E800-E848) 
with conflagration (E890, E891, E892) 

secondary fires resulting from explosion (E890- 
E899) 

E923.0 Fireworks 

E923.1 Blasting materials 

E923.2 Explosive gases 

E923.8 Other explosive materials 

E923.9 Unspecified explosive material 



E924 Accident caused by hot substance or object, caustic or corrosive 
material, and steam 

Excludes: burning NOS (E899) 
chemical burn resulting from swallowing a corro- 

sive substance (E860-E864) 
fire caused by these substances and objects (E890- 

E894) 
radiation burns (E926.0-E926.9) 
therapeutic misadventures (E870.0-E876.9) 

E925 Accident caused by electric current 

Includes: electric current from exposed wire, faulty appli- 
ance, high voltage cable, live rail, or open elec- 
tric socket as the cause of 

bum 
cardiac fibrillation 
convulsion 
electric shock 
electrocution 
puncture wound 
respiratory paralysis 

Excludes: lightning (E907) 

E926 Exposure to radiation 

Excludes: abnormal reaction to or complication of treatment 
without mention of misadventure (E879.2) 

atomic power plant malfunction in water trans- 
port (E838) 

misadventure to patient in surgical and medical 
procedures (E8 73.2-E8 73.3) 

use of radiation in war operations (E996-E997) 

E926.0 Radiofrequency radiation 

E926.1 Infra-red heaters and lamps 

E926.2 Visible and ultraviolet light sources 

Excludes: excessive heat from these sources (E900. l -E900.9) 

E926.3 X-rays and other electromagnetic ionizing radiation 

E926.4 Lasers 



E926.5 Radioactive isotopes 

E926.8 Other specified radiation 

E926.9 Unspecified radiation 

E927 Overexertion and strenuous movements 
Excessive physical exercise Strenuous movements in: 
Overexertion (from): recreational activities 

lifting other activities 
pulling 
pushing 

E928 Other and unspecified environmental and accidental causes 

E928.0 Prolonged stay in weightless environment 

Weightlessness in spacecraft (simulator) 

E928.1 Exposure to noise 
Noise (pollution) Supersonic waves 
Sound waves 

E928.2 Vibration 

E928.8 Other 

E928.9 Unspecified accident 
Accident NOS 
Blow NOS 
Casualty (not due 

to war) 
Decapitation 
Injury [any part 

of body, or 
unspecified] 

Killed 
Knocked down 
Mangled 
Wound 

stated as 
accidentally 

b 
inflicted, but 
not otherwise 
specified 

Excludes: fracture, cause unspecified (E887) 



ABNORMAL EFFECT IN THERAPEUTIC USE CAUSED BY 
DRUGS, MEDICINAL AND BIOLOGICAL SUBSTANCES 
(E930-E949) 

Includes: abnormal effect caused by correct drug properly 
administered in therapeutic or prophylactic 
dosage 

Excludes: accidental overdose of drug and wrong drug given 
or taken in error (E8.50-E8.58) 

accidents in the technique of administration of 
drug or biological substance, such as accidental 
puncture during injection, or contamination of 
drug (E8 70.0-E8 76.9) 

administration with suicidal or homicidal intent 
or intent to harm (E9.50, E962) 

E930 Antibiotics 

E931 Other anti-infectives 

E932 Hormones and synthetic substitutes 

Excludes: adverse effect of insulin administered for shock 
therapy (E879.3) 

E933 Primarily systemic agents 

E934 Agents primarily affecting blood constituents 

E935 Analgesics, antipyretics, and antirheumatics 

E936 Anticonvulsants and anti-Parkinsonism drugs 

E937 Sedatives and hypnotics 

E938 Other central nervous system depressants and anaesthetics 

E939 Psychotropic agents 

E940 Central nervous system stimulants 

E941 Drugs primarily affecting the autonomic nervous system 

E942 Agents primarily affecting the cardiovascular system 

E943 Agents primarily affecting gastrointestinal system 

E944 Water, mineral, and uric acid metabolism drugs 



E945 Agents primarily acting on the smooth and skeletal muscles and 
respiratory system 

E946 Agents primarily affecting skin and mucous membrane, ophthal- 
mological, otorhinolaryngological, and dental drugs 

E947 Other and unspecified drugs and medicinal substances 

E948 Bacterial vaccines 

E949 Other vaccines and biological substances 

HOMICIDE AND INJURY PURPOSELY INFLICTED BY 
OTHER PERSON (E960-E968) 

Includes: injuries inflicted by another person with intent to 
injure or kill, by any means 

Excludes: injuries due to: 
legal intervention (E970-E9 77) 
operations of war (E990-E998) 

E960 Fight, brawl, sexual violation, incest, unlawful sexual or anal 
intercourse 

E960.0 Unarmed fight or brawl 

Beatings NOS 
Brawl or fight with hands, fists, feet 

Injured or killed in fight NOS 

E960.1 Sexual violation, incest, unlawful sexual or anal 
intercourse 

E961 Assault by corrosive or caustic substance, except poisoning 

Injury or death purposely caused by corrosive or caustic 
substance, such as: 

acid [any] 
corrosive substance 
vitriol 

E962 Assault by poisoning 



E963 Assault by hanging and strangulation 

Homicidal (attempt): 
garrotting or ligature 
hanging 
strangulation 
suffocation 

E964 Assault by submersion [drowning] 

E965 Assault by firearms and explosives 

E966 Assault by cutting and piercing instrument 

Assassination (attempt), homicide (attempt) by any 
instrument classifiable under E920 

Homicidal: 
cut 
puncture any part of body 
stab 

Stabbed 

E967 Child battering and other maltreatment 

E968 Assault by other and unspecified means 

LEGAL INTERVENTION (E970-E976) 

Includes: injuries inflicted by the police or other law- 
enforcing agents, including military on duty, in 
the course of arresting or attempting to arrest 
lawbreakers, suppressing disturbances, main- 
taining order, and other legal action 

Excludes: injuries caused by civil insurrections (E990.0- 
E998) 

E970 Injury due to legal intervention by firearms 

E971 Injury due to legal intervention by explosives 

E972 Injury due to legal intervention by gas 

E973 Injury due to legal intervention by blunt object 

E974 Injury due to legal intervention by cutting and piercing 
instrument 



E975 Injury due to legal intervention by other specified means 

E976 Injury due to legal intervention by unspecified means 

INJURY RESULTING FROM OPERATIONS O F  WAR (E990- 
E998) 

Includes: injuries to military personnel and civilians 
caused by war and civil insurrections and 
occurring during the time of war and 
insurrection 

Excludes: accidents during training of military personnel, 
manufacture of war material and transport, 
unless attributable to enemy action 

E990 Injury due to war operations by fires and conflagrations 

Includes asphyxia, burns, or other injury originating 
from fire caused by a fire-producing device or indi- 
rectly by any conventional weapon 

E991 Injury due to war operations by bullets and fragments 

E992 Injury due to war operations by explosion of marine weapons 

E993 Injury due to war operations by other explosion 

E994 Injury due to war operations by destruction of aircraft 

E995 Injury due to war operations by other and unspecified forms of 
conventional warfare 

E996 Injury due to war operations by nuclear weapons 

E997 Injury due to war operations by other forms of unconventional 
warfare 

E998 Injury due to war operations but occurring after cessation of 
hostilities 

Injuries due to operations of war but occurring after 
cessation of hostilities by any means classifiable 
under E990-E997 

Injuries by explosion of bombs or mines placed in the 
course of operations of war, if the explosion occurred 
after cessation of hostilities 



SECOND SCHEDULE 

Sections 109, 110 

MOTOR VEHICLE L E W  RATES 

Column 1 Column 2 Column 3 
No. of Class Description of Motor Vehicle Levy 

$ 
1 Trailers 

Trade plates 
-for power cycles and motorcycles (not 

exceeding 60 c.c.) 
-for trailers 
Miscellaneous vehicles 
-Ambulances 
-Fire Brigade vehicles 
-Hearses 

Nil 

2 Goods-service vehicles 
Motorcars 
Self-propelled caravans 
Mobile cranes 
Omnibuses 
Service coaches 
Motorcycles exceeding 60 C.C. 
Trade plates for all motor vehicles not 

elsewhere classified 

3 Motorcycles not exceeding 60 C.C. 
Power cycles 
Trade plates 
-for motorcycles exceeding 60 C.C. 
Tractors 
Veteran or vintage motor vehicles 
Motor vehicles (other than motorcycles 35.30 

exceeding 60 c.c.) that are not exempt- 
ed from registration and licensing but 
are exempted from registration and li- 
censing fees pursuant to section 6 of the 
Transport (Vehicle and Driver Registra- 
tion and Licensing) Act 1986 

All motor vehicles not elsewhere classified 
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