30 January 2013

Law Commission
PO Box 2590
Wellington 6011, DX SP 23534
Dear Sir/Madam
THE LAW COMMISSION’S REVIEW OF JOINT AND SEVERAL LIABILITY - ISSUES PAPER 32
1.0

INTRODUCTION

1.1.

Thank you for the opportunity to comment on the Law Commission’s Review of Joint and
Several Liability – Issues paper 32.

1.2.

It should be noted that the following comments are from staff at Hamilton City Council,
and do not necessarily represent the views of the Council itself.

1.3.

In our view there was a justifiable need to review the present position on the basis of a
fairer system for apportionment of costs, particularly with regard to leaky building claims.

2.0

KEY POINTS

2.1.

Weathertight Homes Crisis

2.1.1. In our view the weathertight homes crisis sparked demands for a better apportionment of
costs, particularly where there were multiple parties defending claims. The present joint
and several liability structure disadvantages Local Authorities who are more often seen as
the target by claimants, given a Local Authority’s unique role as the consenting approver
in every case. Other parties (including the builder, fundamentally making the largest
contribution to the construction of any building) have had the ability liquidating their
company avoiding accountability. In many cases this leaves the Local Authority as ‘lastman-standing’.

2.1.3. Our recommendation is that there has to be a fairer system that apportions liability on
the basis of the role played in the construction process in terms of buildings.
2.2.

Local Authorities now Risk Averse

2.2.1. The flow on effects have resulted in Local Authorities becoming very risk averse in the
consenting and compliance process and being unwilling to readily assess alternative
designs simply on the basis of a perceived greater risk in the event that something goes
wrong. This risk adverse attitude does not support the performance-based building code
regime.
2.3.

Need for Insurance and Warranty Systems

2.3.1. In light of the recent launch of the LBP scheme and subsequent problems resulting from the
introduction of restricted building work, the need for well thought out and appropriate
insurances and reliable warranty systems is very apparent. The test for a Building Consent
Authority accreditation is extremely high with two-yearly IANZ audits, annual competency
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2.1.2. This is unjust, particularly given the expectation that the plaintiff must be fully
compensated in terms of the law. We agree that any plaintiff has the right to be
compensated where there is a loss suffered, but do not agree that the law contemplated
that be one party in all instances.

assessments for technical staff and more and more costs for Local Authorities. Local
Authorities are no longer able to find insurance for leaky buildings, therefore the cost of
defending and settling claims falls to the ratepayers.
2.4.

Proportional Liability

2.4.1. The introduction of and application of proportional liability should not be dismissed on the
premise that general application to a wider framework is too difficult. The application of
proportional liability to the building industry, in our view, has obvious merits in establishing a
basis for apportioning liability according to extent of the role played in the construction
process. Therefore it is important that the Law Commission focus on the application to the
construction industry.
2.4.2. It is our view that there are a number of fundamental elements that must be considered in
the context of the application of proportional liability. Other countries have well grounded
processes in place that ultimately ensure the home owner can adequately protect their
investment in the event something goes wrong. Examples in the UK include an affordable
home warranty system, enforced contracts between owner and builder, and mandatory
maintenance requirements that home owners must abide by.
2.4.3. The ability therefore to set up a proportional liability scheme in the context of the present
environment should not be difficult. The UK model, where a proportional liability and
warranty system has been working well for many years, should offer encouragement to
central government agencies to look closely at introducing a similar system into New
Zealand.
2.4.4. Any scheme must offer surety for all parties, particularly the homeowner. Hamilton City
Council supports the introduction of a proportional liability scheme as a means of
apportioning liability for housing construction defects.
2.4.5. The establishment of a scheme similar to that operating in the UK where builder warranties
are linked with proportional liability in our view offers the best chance for success in the New
Zealand environment.
3.0

FURTHER INFORMATION

3.1.

Should the Law Commission require clarification of the foregoing comments, or additional
information, please contact Phil Saunders (Building Control Manager), phone 07 838 6541,
email phil.saunders@hcc.govt.nz

Yours faithfully

Barry Harris
CHIEF EXECUTIVE
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Introduction

1.1

We are pleased to have this opportunity to submit comment on the Issues Paper on joint and
several liability. We commend the Commission on a comprehensive and well-considered
document.

1.2

In considering our response it is important to note that our direct exposure to the liability rule
is limited to the residential building environment. We have assisted hundreds of homeowners
dealing with leaky and defective homes and have provided guidance and support to many
who have pursued damages via the Courts and Weathertight Homes Tribunal. In addition we
have provided advice to owners entering into construction contracts for new build,
maintenance, repair and renovation of their homes. The writer is also a member of the
External Reference Group assisting the Ministry of Business, Innovation and Employment Building & Housing Group (formerly the Department of Building & Housing) with the
development of amendments and implementation of the Building Act, a group where the
issue of liability is never far from the minds of those involved.
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Summary of HOBANZ Position

2.1

Our overall position is to support the retention of the joint and several liability rule in its
current form as it is our view that it provides the strongest protection for consumers in the
current environment. However, as the leaky building experience has shown, even this regime
offers little protection where private building certifiers (as opposed to Councils) were involved
as in most of these situations there is no solvent defendant(s). We therefore emphasise the
need for a robust insurance scheme to underpin the residential building environment, with
such a scheme providing a more meaningful level of cover (including run-on cover) than that
which is currently being provided by some trade organisations or private insurers. Having
such a scheme in place would ensure contributions from all responsible parties if failure
occurs making the question of the liability rule somewhat academic. That is to say; the issue
of liability falling to the “last-man-standing” only arises where the other parties are insolvent,
dead or departed overseas and where there is no insurer on record.

2.2

We also urge Government, Councils and the building industry as a whole, to move their focus
away from potential liability and on to compliance and quality. The most productive way for

all parties to minimise risk and avoid liability is to build right in the first instance – ipso facto if
a building does not fail then no liability arises.
3

Background

3.1

For many decades New Zealand had a building control system home owners could rely on.
The regulatory environment was prescriptive (as opposed to performance based), the
apprentice scheme turned out skilled tradesmen who took pride in their work, and the
building industry was focused on producing a quality product that would last. As a result
there was very little risk for either the consumer, or those involved in the construction of a
house and cases associated with leaky and defective homes were few and far between. It was
truly an environment which was “as safe as houses”. Unfortunately that has all changed over
the last 20 years.

3.2

As the severity of the leaky building issue became clearer throughout the last decade, and
those involved in the design and construction of defective homes were held to account for
their negligence, the pressure to change the liability regime ramped up. It would appear that
both local government and the building industry have been lobbying the Minister of Building
and Construction demanding a change to proportionate liability resulting in the current Law
Commission review. We doubt that a change to the liability rule will have the impact these
parties think it will.

3.3

It is useful when considering the current liability regime to look back at the Hunn Report into
Weathertightness produced by the Weathertightness Overview Group in 2002. Of particular
interest is their assessment of the thinking behind the recommendations of the Building
Industry Commission (BIC) which lead to the Building Act 1991 (Annex A of the Hunn Report).

3.4

When considering the recommendations of the BIC and comparing this to what actually
happened, the Report makes the following comment:
“... it is obvious the Commission saw the success of its proposals depending on
their being implemented in an integrated manner, each part supporting the concept
as a whole. This was not what happened, a number of important elements being
omitted from the Act or not being realized in practice.”

3.5

The Report then provides examples including the following:
“(d) Compulsory House Guarantee Scheme. ...it was regarded by the Commission
“as an integral part of the Commission’s recommendations for reform of the
building control system”... In the event the proposal was not pursued, again we do
not know why. If it had been, the scheme would have gone a long way to solving
the acute problem of accountability which we have identified in our report.”

3.6

The assessment by the BIC and the real world experiences of the last decade emphasis the
fact that it is foolhardy to adopt one part of a system in isolation. Had the recommendations
of the BIC been adopted by the National Government of the day in the manner intended, a
compulsory home guarantee scheme would have been established back in the early 90’s
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which would have reduced the reliance on the legal system to address building failures
resulting in far less focus on the liability rule.
3.7

The importance of these matters is clearly recognised by the Law Commission as noted at 9.19
& 9.20 and elsewhere in the Issues Paper. These paragraphs state the importance of a
compulsory building warrantee scheme as an essential element, along with the new
regulatory regime being introduced to improve quality. The Commission also states its view,
which we strongly support, that a shift to proportionate liability would have to be
accompanied by the establishment of a compulsory building warranty scheme that would
provide cover in the event that the builder failed to rectify defects.

3.8

The challenge in this area, also clearly recognised by the Commission and those who have
looked at the question of building failures and liability in the past, is that in the current
environment it is highly unlikely any insurer will step in and provide the sort of cover required.
Such a warranty system would therefore need to be provided with government support. If
the Government has confidence in the suite of changes being made to improve the quality
and compliance of buildings, then it should have no hesitation in providing an insurance
backed warranty scheme to support those changes.

3.9

It is relevant to indicate that in our opinion, the Licensed Building Practitioner regime, as one
of the suite of changes referred to, still falls well short of providing an adequate level of
consumer protection. One reason for this is that approximately 40% of Licensed Building
Practitioners do not have formal trade qualifications and we are already seeing examples of
the system being abused. We would like to see changes made to the LBR regime resulting in
more robust licensing requirements, more stringent skills maintenance programmes and
severe penalties for poor performance or negligence.

3.10 If the Government was to be bold and forward thinking then it would invest in the creation of
a strong regulatory environment around one of the most important infrastructural needs for
all New Zealanders. Such an investment should include the creation of legislation that has
more clarity, better standards around building and licensing, stronger education of both
industry and consumers, more robust product certification standards, mandatory contract
standards that afford the consumer greater levels of protection balanced against the needs of
the industry, better policing of the industry which not only deals with the performance but
looks more specifically at product or design failures. Over time this investment should restore
confidence in the residential building sector and thus the pride of those working in it. This in
turn should stimulate investment in the sector, job creation and in the long term should have
a positive impact on the level of building defects and failures, thus reducing the call made on
the Governments insurance backed warranty scheme.
4

Why homes fail

4.1

Paragraph 5.8 of the Issues Paper presents a list of factors that have contributed toward the
leaky homes crises. Although we agree that these are many of the underlying causes (often
quoted to deflect responsibility onto others) the reasons homes fail are much more basic. The
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following defects, all of which are in breach of the 1991 Building Act, are common to most
leaky home cases and result in damage that usually requires the property to be fully reclad to
ensure all damaged timber and weathertightness risk is removed.


Inadequate flashings around window joinery



Cladding in contact with ground and/or deck surfaces



Poorly formed joints between cladding sheets and cladding types



Poor detailing between roof and wall junctions



Poorly designed and waterproofed balcony decks



Lack of control joints to allow for building movement



Unprotected penetrations thru claddings



Lack of proper grade of timber in lintels over doors and windows allowing deflection of
the exterior envelope causing leaks

Interior defects that are responsible for significant damage include;


Total lack or inadequate application of waterproof membranes to floors and walls in
wet areas such as bathrooms, laundries and kitchens.



No overflow protection in wet areas



Poor quality plumbing fittings and pipes failing and causing water damage

4.2

Considering how basic, obvious and preventable these items are, joint and several liability
between the builder controlling a site, sub-trades undertaking work and the Council
inspecting the work appears, in our view, to be appropriate.

4.3

It is also relevant to point out that we have seen evidence of practices within the building
industry throughout the period in question which were certainly negligent and in some cases
bordering on fraudulent. These included the substitution of specified cladding systems with
cheaper alternatives and the exclusion of flashings and other details specified on drawings.
There has also been evidence of the substitution of vastly inferior product in place of
structural timber and steel which have seriously compromised the structural integrity and
seismic strength of buildings. These actions, many of which ended up contributing to the
failure of homes, were taken by developers and builders in their own self interest, to
maximise profits with no concern for those who would suffer as a result – and all this done
under the inspection regime of Council’s. We are also aware of situations where reported
failures have been managed by builders and developers in a way that ultimately saw owners
lose the opportunity to sue having been managed off the “10 year limitation cliff”.

4.4

It is also interesting to note that although the use of untreated timber is often sited as a cause
of the leaky home problem, many homes built with treated timber are failing given that even
timber treated to the highest level specified for timber framed housing will rot if it is
continually wetted. The higher treatment levels only delay the inevitable - untreated timber
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has been the “canary in the coal mine”. Many treatments used at the time these homes were
being built were for borer and provided little resistance to decay resulting from moisture
ingress. One of the unfortunate impacts of higher timber treatment levels has been that it has
slowed decay with the result that problems are found when a property is more than 10 years
old and any opportunity for recovery of damages has been lost.
5

Homeowner (consumer/plaintiff) Experience

5.1

When considering the opportunity to recover damages, owners of leaky and defective homes
fall into 3 categories:


Those with properties certified by a territorial authority less than 10 years old;



Those with properties certified by a private building certifier less than 10 years old;



Those with properties over 10 years old.

5.2

Owners in the first category could be considered “the lucky ones”. Although they often find
themselves in long and expensive legal battles, the involvement of Council as potentially the
only solvent party usually results in a reasonable outcome for the owner. Joint and several
liability has served this group well as they have had the financial resources of Council to fall
back on.

5.3

Provisions introduced in the Building Act 1991 allowed private companies to undertake the
building certification role otherwise provided by the territorial authority. The insurance
situation in relation to these private building certifiers was explained in a BIA document
entitled “Guide to the Building Act” published in 1999:
“Insurance is intended to ensure that a building certifier, who takes on functions
that a TA would otherwise perform, will be able to meet any damages for
negligence. Otherwise, using a building certifier would leave no one liable for any
negligence. By law, a TA is always available to answer for its mistakes if it is
found negligent. However, s50(3) exempts a TA from liability for reliance on a
document issued by a building certifier. So, in case things go wrong and the
building certifier has insufficient resources to pay the damages (or is no longer
around), insurance is required as a “back stop”.
“In practice, it has proved commercially impossible to obtain a scheme of
insurance which puts a building certifier on an equal footing with a TA. Instead,
the BIA has accepted a scheme of insurance that is essentially a normal “claims
made” professional indemnity policy plus a bond securing premiums for “run-off”
insurance.”

5.4

As the impact of the leaky home crisis struck, any insurance or bonds that were in place were
insufficient to deal with claims and private building certifiers went into liquidation. As a result
the majority of owners with properties certified by private building certifiers and less than 10
years old have viable claims, but few parties of substance left to pursue. This situation is the
cause of anger and dismay amongst home owners who cannot understand how the
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Government could have continued to approve the private building certifiers when it became
evident that it was not possible for them to obtain the requisite insurance prescribed under
the Building Act. If such insurance had been in place it would have provided the same back
stop as was effectively provided by territorial authorities that carried their own mutual
insurance.
5.5

The liability rule has made little difference to these owners. Without a solvent party, and with
most others involved in the construction of their homes long gone, there is no one to fall back
on. Neither joint and several nor proportional liability would have saved these owners. Their
only saviour would have come from a comprehensive and robust insurance regime.

5.6

The “long stop” limitation in the Building Act leaves the ever increasing group of owners of
properties more than 10 years old with nowhere to turn. Although this situation is not
relevant to the liability review, consideration needs to be given to increasing the “long stop’
period to provide a more appropriate level of protection to consumers. The 10 year limitation
period was established after significant lobbying from local government, industry and
insurance companies who argued, in their own self interest, that this would provide certainty
in terms of exposure and that it would be hard to determine cause and liability after this time
period. Unfortunately, at the time, consumer interests were not well represented or carefully
considered. What those considering the issue have, in our opinion, failed to recognise is that
certainty also comes as a result of doing the job right in the first place and that the
establishment of a 10 year limitation period for a home required to last at least 50 years is
incongruous and creates a perverse incentive to quality – a builder need only build to a
standard that will last 10 years and a day and they are free from any liability thereafter. As
one builder was heard to explain... “I have the date I finished every house I have built marked
on a calendar and on the 10 year anniversary I celebrate with a bottle of champagne”. It
seems obvious that the 10 year limitation period is not driving the behaviours we expect and
indeed deserve from our building industry. The industry’s continued focus on their potential
liabilities has further reinforced the fact that they are not consumer or quality focused, and
prefer to waste their time and energy trying to change the liability rule rather than focus on
the investment in their businesses that will ensure they get it right in the first place.

6

How cases play out

6.1

To make a fully informed recommendation as a result of this review it is important for the Law
Commission to have an insight into how leaky building claims proceed and the strategies used
to settle claims ahead of trial or adjudication. As these disputes usually settle in a confidential
environment I cannot pass comment on specific cases, however, I will provide some
generalisations as input to the discussion. These comments are primarily focused on
situations where a Council is involved.

6.2

Council liability in leaky home cases is well established by the Courts and Weathertight Homes
Tribunal (WHT). Where there is no opportunity to pursue limitation defences Council will
usually adopt a strategy aimed at decreasing their financial exposure in the following manner:

6

a.

By reducing quantum via betterment arguments and arguing excessive cost

b.

By attempting to move blame back onto the plaintiff via contributory negligence
arguments

c.

By joining additional parties so damages can be shared more widely.

6.3

Although there can be some merit to these arguments in certain cases, they tend to be used
to wear down plaintiffs in order to settle claims for reduced amounts, and to apply pressure
to other parties to contribute toward settlements.

6.4

Of most relevance to this discussion is the strategy of joining as many parties as can be found
to a claim in the hope that they will make a contribution toward an acceptable settlement.
Although these parties are often small players with minimal involvement in construction, and
may have only tenuous links to failures, the threat of on-going legal costs to defend their
position can see them making a significant contribution to avoid ongoing legal costs and the
stress associated with going to trial. These parties often feel aggrieved and seem to think they
would be better protected by a proportionate liability rule. In practice few of these parties
end up being disadvantaged by the joint and several rule. This is because when their liability
is proven it is generally limited by the Court or WHT to the cost of repairing the specific
damage caused by their negligent act or omission. There are very few cases where the
smaller players have undertaken work to the extent that their negligent act or omission has
driven the need for the total re-clad so proportionality plays out in practice. These smaller
players would however no doubt gain some comfort from a hybrid rule that saw only the
major players being joint and severally liable.

6.5

It is relevant to note that we have seen very few situations where formal contacts have been
put in place as between the various parties involved in the construction of a house. Had they
bothered to put proper contractual arrangements in place we believe that the real liability of
many of these smaller players could well have been better defined and thus limiting their
exposure to these situations.

6.6

A further strategy used by council lawyers in cases where there are other viable parties, is to
let proceedings run past mediation to put pressure on other parties to make greater
contributions toward settlement. This approach often results in settlements occurring in the
weeks or days leading up to a hearing, but usually not before the plaintiffs have spent a
significant additional sum of money on legal and expert fees to prepare briefs of evidence and
other documentation necessary for trial. I am unsure how a change in liability regime may
affect this behaviour other than to say that greater clarity around how the liability ought to be
apportioned would go a long way to preventing this sort of gaming and the ruination of many
trades people who in many cases simply do not deserve to have their lives impacted upon in
this way.

6.7

Where a Council was involved in the inspection and certification of a home, cases generally
settle somewhere around the repair cost, including professional fees required to plan and
support the repair, but excluding consequential costs (alternative accommodation, storage
etc), interest on money borrowed to fund repairs, and general damages awarded for stress
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and inconvenience. Owners also generally bear the entire cost of legal and expert fees
associated with litigation unless they are in the Court system and they can potentially recover
scale costs if the matter goes to hearing and they succeed in proving their case. Where there
is no Council involvement settlements are generally very low. There are also many examples
of cases where owners have received positive judgements but have been unable to recover
any money from the parties found liable.
7

Should Councils be Joint and Severally Liable?

7.1

The 1989 Building Industry Commission Report includes a section entitled “Protection from
financial loss” which makes the following points:
4.92 When a building producer is at fault – be that the architect, engineer, builder
or any other member of the building team – the owner has a right of action for
damages or for breach of contract. If the fault lies with the builder in common
with the TA and/or the Approved Certifier, there is no reason why liability should
not fall upon one or more of them where it belongs, in accordance with general
law.
4.93 A builder can evade liability by bankruptcy or winding up, but a TA cannot.
The purpose of insisting upon an Approved Certifier having adequate insurance
cover is to protect the owner from any exercise of this means of avoiding liability.
4.94 The Commission repeats a pertinent warning from the UK regarding the
liability of all the parties involved for latent building defects:
“Damage claims for building defects have increased in recent years. Attempts to
apportion blame in the event of building failure is a protracted and expensive legal
exercise. Many clients of the industry attempt to cover against future potential
problems by legal documentation to enable them, or whoever may own or occupy
the building in the future, to sue building producers to recover their losses. These
claims are extended beyond those directly involved in the contract to include the
control authorities who approved the building and who, if negligence in checking
and inspection could be proved, could be made to pay if the contracted parties
cannot be found or have insufficient insurance cover... There appears to be a
misguided belief that if the insurance market can be sorted out, the problem of
liability for latent defects will be solved. Clearly “getting it right the first time” is
more important than trying to prove someone is to blame for mistakes.”

7.2

Faced with these and other warnings it is logical to conclude that the territorial authorities
understood their exposure under the new regime and chose to take a calculated risk when
discharging their duties. They must have been well aware of the consequences and position
they could find themselves in should things go wrong. We find it quite offensive to hear
Councils lawyers arguing that it is not fair on ratepayers that Councils pick up the bill for
building failures in the absence of other parties. It seems that they had far less concern for
their ratepayers when they failed to establish the appropriate inspection regimes and

8

selection, training and on-going monitoring procedures for building inspectors, in order for
Council to discharge their duties adequately to ensure New Zealand homes were constructed
properly in the first place.
7.3

As discussed earlier, Government chose, for what ever reason, to establish a building system
without the compulsory home guarantee system indicated by the BIC as “an integral part” of
their recommendations. And Councils, with plenty of warning, chose to discharge their duties
under the new regime without the requisite care and attention necessary to avoid failures
knowing they had nowhere to hide if things went wrong. Under these circumstances home
owners should have been able to rely on Councils to protect their interests in an environment
where they could have little or no influence over the standard of building. We are therefore
of the view that it is appropriate for Councils to be joint and severally liable for the wrongs of
the past. It is important, however to take care not to let this situation unduly influence the
way we consider this matter when looking to the future.
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Driving positive behaviour

8.1

The Commission touches on the way the rule might influence behaviour in a number of places
in the Issues Paper. Although I will not go into this in any detail I think it is relevant to say that
it is our view that a joint and several regime should encourage those involved in building
homes to think more carefully about who they choose to work with. If more focus had been
put on this area in the past, the standard of construction is likely to have been higher and
more parties may have been around to assist if failures did occur.

8.2

We are also of the view that a well structured insurance scheme would promote a quality
focus with premiums coming down over time as those involved build up a history of successful
projects and minimal failure rates.
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Other areas for consideration

9.1

We hope that this review of the liability rule will also help to focus some attention onto other
areas of legislation that are serving consumers poorly. We have raised our concerns relating
to the 10 year “long stop” limitation earlier in this response, but would also like to highlight
the significant impact on home owners as a result of the ability of those involved in the
construction of homes to change the names of their companies, strip them and put them on
the shelf or liquidate them to evade liability. Although we accept that this is a difficult issue to
address, had this ability not existed many more parties would be around the table now when
failures occurred and Councils would have ended up carrying less of the burden.
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Where is this all heading?

10.1 It is obvious to us that Councils are now attempting to ring-fence themselves from any
potential future liability by taking actions to avoid responsibility (to look but not see), and
devolve responsibility to the licensed building practitioner’s and other professionals, by
lobbying for the proposed changes to the Building Act. Despite still charging considerable fees
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to the home owner for providing consenting and inspection services, the Councils are placing
their reliance on producer statements and taking a more hands off approach. Although this
approach makes some sense given that it is unrealistic for Councils to have people sufficiently
skilled in all areas of construction, it makes the need for a robust insurance scheme even more
critical no matter which liability regime is in place. It also begs the question as to whether we
need this level of bureaucracy with attendant cost when the Council will ultimately argue that
they do not owe a duty of care to the owners of residential buildings that fail given their
reliance on the “professionals on site” – this is an argument that they have not succeeded
with to date in reference to residential buildings, but clearly there is now a well orchestrated
move to at least pave the way toward this. This may ultimately take care of the liability issues
for the Councils, but we say it does very little towards improving the quality of New Zealand
homes or giving homes owners and all those that occupy them any certainty about the
performance and durability of their homes.
11

Conclusion

11.1 Overall, it is fair to say that the current approach has a significant financial impact on all home
owners and even those with a Council to fall back on are likely to find themselves well out of
pocket at the end of their journey. A proportionate liability rule would have done nothing to
assist owners with homes older than 10 years and would have had little or no impact for those
with homes certified by a private building certifier. Furthermore proportional liability would
have made it even more difficult for home owners with a Council to pursue to get the justice
they deserve.
11.2 The key to resolving the issues faced by both consumers and those involved in the
construction of homes is to move the focus away from liability and on to compliance and
quality. If all parties collaborate to develop a robust system designed to deliver high
standards with minimal failures there would be far less reliance on the legal system to resolve
issues. In addition, if the Government is really serious about driving quality back into our
building industry they need to listen to their advisors and ensure that an insurance system is
established that will provide the necessary backup to all parties when things go wrong. If such
a system did exist the liability rule would be of far less concern to the building industry.
11.3 We would be happy to respond directly to each of the questions posed by the Law
Commission should the Commission consider this would be of value. However, given our
limited resources and the complexity of the issues relevant to this review we would prefer to
discuss our thoughts further with the Commission in person or by phone should further input
from HOBANZ be considered beneficial.

========================== // ============================
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Introduction
This submission articulates the IAG New Zealand Group’s (‘IAG’) recommendation
of a move to proportionate liability in New Zealand.
In doing do so we focus on some of the issues raised in the Issues paper and
discuss generally the benefits of and reasons for supporting a change to
proportionate liability, rather than answering the specific questions posed.
We are happy to discuss the points we raise in this submission with the
Commission.
IAG's contacts for matters relating to this submission are:
Seamus Donegan, Litigation Manager
T:

+64 9 969 3850

E:

seamus.donegan@iag.co.nz

Jeremy Batchelor, General Liability Portfolio Manager
T:

+64 9 969 6141

E:

Jeremy.batchelor@iag.co.nz

Bryce Davies, Manager External Relations
T:

+64 9 969 6901

E:

bryce.davies@iag.co.nz

About the IAG New Zealand Group Limited
IAG New Zealand Limited trading under the NZI and State brands and AMI Insurance limited. IAG
New Zealand Limited also underwrites general insurance for some of the country’s leading financial
institutions (including ASB, BNZ and The Cooperative Bank). IAG New Zealand Limited and AMI
Insurance limited have a combined 42% share of the general insurance market, managing 3.8 million
policies of 1.5 million New Zealanders. IAG New Zealand Limited and AMI Insurance limited are
wholly owned subsidiaries of Insurance Australia Group (IAG), Australasia’s largest general insurer.
IAG New Zealand Limited, Private Bag 92 130, Auckland
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Summary
IAG welcomes the Law Commission’s review of this important issue. The
apportionment of a loss between multiple defendants is a critical issue in the
conduct of legal proceedings in New Zealand.
IAG is a regular participant in litigation in New Zealand and each year is involved in
hundreds of litigated claims. There would be few organisations who were
involved in more litigation in New Zealand.
As with most insurers, IAG is involved for both plaintiffs and defendants. It acts
for plaintiffs where it has paid a claim and then brings an action in the name of its
customer to recover from the party responsible for the loss. It acts for defendants
where its customers have liability policies and are being sued. It therefore sees
the issues relevant to this Paper from both perspectives.
That extent and depth of experience leads IAG to support strongly a move to
proportionate liability in New Zealand. We believe the competing policy
objectives of protecting defendants from bearing a plaintiff's total loss, being
unfairly treated as between themselves, protecting the plaintiff, and encouraging
settlement are best served by a change to a proportionate liability regime.
No system is perfect. Apportionment of loss is difficult in a complex society and
requires a balancing of interests. Some responsibility and accountability must
come with the decisions of those who engage in activities with a risk of loss.
Clearly, a change to proportionate liability shifts the risk balance back towards
plaintiffs to some degree. That is not unfair. Out of all the parties to a transaction
or undertaking, it is the plaintiff who has the greatest control over the process.
The plaintiff can choose the parties with whom they contract. They can take the
steps they consider necessary to protect themselves against default by those
counter-parties through terms of contract, personal guarantees, financial bonds
or insurance. They should therefore bear at least some of the consequences of
the inability of those parties to meet their share of liability. For the whole of that
burden to fall on solvent defendants is manifestly unfair and unjustifiable.

Background
The concepts
The law of torts is concerned with the allocation of losses arising out of human
activity. It is a creature of social theory whose purpose is to make as fair an
adjustment of the claims of the litigating parties as possible. Common law courts
and legislatures are routinely called upon to make adjustments to common law
rules and create a more equitable system as society changes.
The legal concepts of joint and several liability and proportionate liability have
been discussed at length in the Paper and the principles of each regime are well
understood. IAG does not propose to discuss in detail the legal concepts and of
each regime.
For the purposes of this submission, IAG uses joint and several liability to refer to
a regime whereby a plaintiff is able to recover the whole of their loss from any
one of a number of concurrent wrongdoers responsible for the plaintiff's loss.
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This has the effect of allowing a plaintiff to call upon a 'deep pocket' defendant to
pay the entire amount of the plaintiff's claim even if that defendant's
responsibility for the loss is minor compared to other contributing defendants.
By contrast, proportionate liability is a regime where each concurrent wrongdoer
is only liable to the plaintiff for the proportionate share of the plaintiff's loss
caused by them.

The arguments
Consideration of the reform of the common law position of joint and several
liability is not new, and, as the Review Paper states, was considered by the Law
Commission in 1998.
In Australia, proportionate liability has been in place for the building industry from
1998 and more generally in relation to torts involving economic loss and breach of
contract since 2002.
The adoption of proportionate liability was considered, and rejected in the mid to
late 90s in the United Kingdom. Limited adoption of this reform has been
undertaken in Canada. These positions contrast markedly with the adoption of
proportionate liability by the majority of states in the United States of America.
The experience of these jurisdictions tends to indicate that there is no consensus
on the best way to approach this type of reform. What is clear is that an
assessment needs to be undertaken in light of the specific legal, social and
economic factors of the particular jurisdiction.
Consideration of the adoption of proportionate liability has created considerable
debate about which regime is fairer to plaintiffs or defendants. This consideration
of fairness appears to centre on arguments of who should bear the risk of there
being impecunious or insolvent defendants.
In IAG’s submission this fairness issue should not be limited in its focus to
plaintiffs or defendants. The focus of any tort reform review should be the
fairness of the system to society as a whole. It is not clear to IAG why plaintiffs
should expect to be able to recover the whole of the loss from any defendant
when the impact of that on particular defendants can be so uneven and unjust.
Rather, there needs to be a degree of re-balancing so that plaintiffs bear a share
of the risk of impecunious defendants, a share that reflects their ability to manage
that risk in given transactions.
IAG firmly believes further reform, replacing joint and several liability with
proportionate liability, would be beneficial and would introduce a far more
equitable and responsible allocation of risk and the cost of litigated claims.

New Zealand perspectives
New Zealand's legal, economic and social framework is unique. Four things are of
particular importance when considering the unique New Zealand landscape in
which businesses and members of the public operate:
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The no fault Accident Compensation Scheme;
The leaky building syndrome;




The ease with which a company is able to be set up and wound up; and
Litigation process issues.

Accident Compensation
The no-fault Accident Compensation Scheme removes the issue of personal injury
claims when considering tort reform in New Zealand. This issue which the
Australian Negligence Review Panel, chaired by the Hon Justice David Ipp, was
faced with raised concerns about the adoption of proportionate liability.
Ultimately personal injury claims were excluded from the proportionate liability
regime in Australia. In New Zealand any move to proportionate liability would not
affect a person's ability to obtain compensation under the ACC scheme. This
factor weighing against a change can therefore be ignored.

Leaky buildings
The leaky building syndrome and its effect on local authorities, architects,
engineers, building surveyors, builders, developers and other building industry
participants has been well documented.

Delay in claims
The leaky building syndrome has highlighted the issues and exposed problems
with continuing with joint and several liability in New Zealand. First, issues with a
leaky home almost invariably take some time to manifest themselves. The
defects are latent and it is not until water damage is seen that the underlying
issue can be addressed. This manifestation can take many years to appear.
At the time the damage is discovered, and the home-owner seeks recourse, it is
very often the case that the development company, builder, and a number of the
parties involved in the building process have been wound up or are unable to
contribute significantly.

Unfair spread of liability
The defendants left to meet the cost of rectifying the damage are usually those
parties who hold insurance covering the claim, such as an architect or engineer, or
the local authority. These 'deep pocket' defendants are then left to assume the
liability for the mistakes of other defendants.

Disincentive to act prudently
This situation does not encourage homeowners to take reasonable steps to
protect themselves. Armed with the knowledge that, as long as the relevant
Council was involved in inspecting the property and issuing a Certificate of Code
Compliance they will be able to recover in full, builders of homes have little
incentive to ensure:
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They select appropriate contractors to undertake a building project.





The building contracts fairly allocate risk.
The personal liability of directors of building companies is considered.
Other means of protecting against impecuniosity are considered, e.g.,
warranties from suppliers, insurance of contractors, bonds to secure
performance.

It is hard to see the fairness in a system which enables plaintiffs to avoid the
consequences of their failure to protect their own interests in this way.
Similar considerations apply in respect of plaintiffs who are subsequent
purchasers of leaky homes. Although they might not have control of the building
process, they can protect themselves by means of warranty from vendors and
thorough pre-purchase inspections. The courts have endorsed the common sense
of that: the failure by a purchaser after 2003 to obtain a LIM is at least
contributory negligence and at most a break in the chain of causation. 1
Builders, developers and other contractors have little incentive to ensure they
hold appropriate insurance or hold assets to meet any potential claims as they
know plaintiffs (and other defendants) will not pursue them if they are insolvent
or impecunious.
This leads to a situation where a well-insured defendant, who may perhaps be
responsible for only a minor fault in comparison with the fault of other persons,
may nonetheless be made liable for the entirety of the damage suffered by the
plaintiff.

Economic impacts
It was this outcome that led to the liability insurance crisis in Australia. This
position has also affected the risk appetite of insurers providing liability insurance
in New Zealand. Along with most New Zealand liability insurers, IAG has
responded to the leaky building crisis by imposing exclusions for weathertightness
claims. That has been the case since 2003. The insurance market's appetite for
providing liability insurance to building industry participants under the current
joint and several liability rule is limited.
The practical issue of the effect of proportionate liability on the affordability and
availability of liability insurance is of considerable significance to those living and
carrying on business in New Zealand. Greater affordability and availability of
insurance will help ensure that the risk of insolvent or impecunious wrongdoers is
minimised. A change to proportionate liability will, in IAG's view, lead to insurers
offering broader cover and, in time, deletion of weathertightness exclusions in
liability policies. That relaxation is not likely to occur under the present regime.
Under this heading, it is also worth bearing in mind the effect of the Canterbury
earthquakes on the appetite of insurers and reinsurers to continue to carry on
insurance business in New Zealand.
This potential effect cannot be
underestimated. The costs to insurers and their reinsurers of the property
damage caused by these earthquakes has been well publicised. The effect of the
associated claims on the availability and cost of both property and liability
insurance in New Zealand is a work-in-progress. To date, the major impact has
been a significant increase in the cost of cover.
To ensure New Zealand remains a market in which reinsurers and our
multinational insurers wish to invest capital, some sort of reform is necessary. A
PAGE 7

move to proportionate liability will allow insurers to underwrite their insured's
risk safe in the knowledge that they will only bear the cost of the damage their
insured causes.

Company incorporation and winding up
The ease with which a company can be incorporated and subsequently wound up
contributes to the lack of viable defendants to a negligence claim. This type of
risk avoidance is encouraged by current joint and several liability rule as the
impact of the primary targets not being available is lessened by the fact plaintiffs
can sue any party who contributed to the loss. It is manifestly unfair that the
persons who have received the greatest financial gain from a project contribute
nothing to a subsequent claim.

Litigation process issues
The effect of joint and several liability is exacerbated by four matters of procedure
and process:





Restrictions on the right to join third parties;
Discontinuance rules;
Contributory negligence; and
Costs.

Third party joinder
The unfairness of joint and several liability is sometimes compounded by a rule
which prevents defendants from joining parties who may be liable. As noted by
the Review Paper, the provisions of the Law Reform Act 1936 mean that a
defendant can only join and seek contribution from parties who owe the plaintiff
a tortious duty. The prospective third party has to be either a joint or concurrent
tortfeasor (or owe the defendant a direct duty which is less often the case). A
party that owes the plaintiff a duty only in contract, for example the provider of a
warranty, is not at risk of being joined by a defendant. So defendants are doubly
punished: they bear the losses of other tortfeasors and cannot spread the liability
to parties who have a liability themselves.
The recommendations of the Commission to change to this rule have not been
adopted by Governments since then. If piecemeal change of this type is not
achievable, wholesale change is required.

Discontinuance in cases involving multiple defendants
In litigation where there are many defendants, any one defendant wishing to
settle directly with a plaintiff is often unable to due to claims against it by codefendants. Where plaintiffs have sued more than one defendant, they cannot
discontinue against one defendant without the consent of all, or leave of the
court 2. That is a block on early resolution of claims which would disappear if joint
and several liability was abandoned: there would be no need to have defendants
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remain as parties if the liability of the remaining defendants was to be determined
independently.

Contributory negligence
Contributory negligence on the part of a plaintiff is not treated in an equivalent
manner to defendant liability. This point is noted somewhat tangentially in the
Review Paper in chapter 3 under the Hybrids heading. In IAG's view, however, it is
a potent illustration of the unfairness of joint and several liability.
The Review Paper's example 5 addresses the unfairness of the current regime and
suggests an appropriate solution. All parties bear the consequence of the inability
of D1 to pay. If that solution is appropriate for contributory negligence, it is hard
to justify adopting a regime which is harsher where only the defendants are to
blame for the plaintiff's loss.
It should be remembered that in situations where there is only one defendant and
it is insolvent, the plaintiff bears the burden of the insolvency. In considering
issues of overall fairness, it is not clear why this position should be reversed
simply because there is more than one party who contributed to the loss.

Costs
In New Zealand costs are awarded to a successful litigant on a prescribed scale
which does not reflect actual costs incurred. This has the effect that even
successful litigants are left substantially out of pocket. This position is amplified
by the additional costs associated with contribution claims between defendants
and the associated barriers to early resolution of proceedings.
Currently, substantial shares of the awards of damages in leaky building cases are
not being put towards remediating the leaky home. These awards are going
towards the payment of legal and expert costs. Leaky building litigation has
spawned its own industry, that of the weathertightness assessor or remediation
specialist. The experts retained by each party to a leaky building proceeding,
along with the associated legal representatives, end up with reportedly
substantial shares of court damages awards. The plaintiff homeowner in these
cases is often left with insufficient funds to complete necessary repairs.
A proportionate liability regime that eliminates contribution claims and facilitates
early resolution of negligence claims will reduce the cost, complexity and length
of associated legal proceedings. It will allow defendants to identify their role in
the plaintiffs loss early and take steps to resolve the matter, often without the
need for litigation. More of the eventual settlement funds will be available to
repair the affected houses.

Insurance drivers
The impact of joint and several liability on the insurance industry should not be
ignored. The Australian experience provides useful guidance for New Zealand on
this issue.
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Justice David Ipp AO in his report into reform of the law of negligence in Australia
has said 3:
“The 2002 insurance crisis demonstrated that insurance is the
lifeblood, not only of commerce and industry, but of medical and
other professional services, and many aspects of everyday life. The
events of 2002 showed that, without the availability of reasonably
priced indemnity insurance, the fabric of society is at risk.”
Justice JJ Spigelman, writing extra-curially, said that by 2002, what had always
been a buyers' market in insurance had become a seller’s market. 4 His Honour
opined that ‘a sudden explosion in insurance premiums or, in many cases, a
refusal by insurance companies to offer cover on any reasonable terms or even at
all, caused widespread concern.’
Justice Spigelman noted that ‘insurance companies had come to be regarded as a
bottomless pit or even a magic pudding.’
The current joint and several liability rule (along with the procedural aspects of
joint and several liability) allows and encourages plaintiffs to join insured
defendants that are only marginally liable or not liable at all in the hope that a
sympathetic judge will find fault, even where there is none, to protect the
plaintiff.
Justice Spigelman has said that over the course of three or four decades there had
been a process of ‘stretching the law’. His Honour pointed out that some judges
prior and during the insurance crisis assumed that a defendant was insured and
proceeded on that basis. This had led to what he termed, 'a progressive increase
of the burden on those who had to pay insurance premiums’.
Bob Carr, Premier of New South Wales (as he then was) in his second reading
speech for the Civil Liability Act 2002 (NSW), criticised judges extending liability
with the benefit of hindsight saying:
“We need our roads and schools to operate free from unrealistic
standards—standards imposed by the courts with hindsight and with
no regard for the cost to the community.”
Joint and several liability encourages this deep pocket syndrome as it encourages
claimants to direct their claims against respondents who have the greatest
capacity to satisfy a judgment, rather than against respondents who are thought
to have been primarily responsible for the loss. This is of particular concern to
potential respondents such as professionals, local councils and governments.
The possibility of being found liable and being required to pay damages
encourages defendants to settle for an amount in excess of the amount of their
proportionate share of liability in order to avoid being forced to satisfy the entire
judgment in the event that concurrent tortfeasors are insolvent. This acts to drive
up the size of settlements.
That has flow-on consequences for insurers:
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It drives up premiums, as insurers have to assume their customers will
end up bearing more than their actual share of blame.
It forces insurers to set aside or reserve additional amounts in respect of
claims. That is a direct cost to the insurer, which is passed on to
policyholders.

The problems with providing liability insurance under a joint and several liability
regime were vividly demonstrated in Australia and led to occupational groups:



Ceasing offering services because of rising insurance costs;
Withdrawing from offering services in areas where insurance is
unavailable or unaffordable.

The best evidence of the impact of proportionate liability in Australia is what has
happened in the market since its introduction:





A number of new entrants by reason of the market being more attractive
to insurers, particularly since 2005;
Increased competition has kept a lid on premium increases as insurers
have striven to retain market share;
Reduction in average premium costs across Australia for both public
liability and professional indemnity; 5
An increase in the number of public liability and professional indemnity
risks written 6.

The risks set out above apply to New Zealand. There is no reason why the
benefits of proportionate liability could not equally be experienced here.

CER considerations
The greater the simplification of doing business between New Zealand and
Australia will be of benefit to New Zealand. A single liability regime, with the
increased certainty of proportionate liability, should encourage Australian
companies to carry on business here. A single regime means lower compliance
costs and increases the ease in which new products can be introduced into the
New Zealand market.
The State and Federal system of government in Australia has caused some issues
with uniformity in the application of proportionate liability there. The Standing
Committee of Attorneys General proposed model proportionate liability laws
which should resolve this issue. A New Zealand model based on the uniform
rules, once adopted, will ensure that Australian business will not be faced with
decisions based on liability risk when considering entering the New Zealand
market. It will also remove the incentive for 'forum shopping' between the two
jurisdictions.
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14 February 2013
Peter McRae
Senior Legal and Policy Adviser
Law Commission
PO Box 2590
WELLINGTON 6011
By email: jsl@lawcom.govt.nz

Dear Peter
NZLC IP32 - REVIEW OF JOINT AND SEVERAL LIABILITY
The Insurance Council of New Zealand (”the Insurance Council”) appreciates the opportunity
to comment on the Law Commission’s Issues Paper on Joint and Several Liability. The
matters discussed in the Paper are of significant interest to our members.
1. Insurance Council of New Zealand
The Insurance Council is the industry representation body for fire and general insurance in
New Zealand. The Council aims to assist members in key areas affecting their business
through effective advocacy and communication.
The Council currently has 26 members who collectively write more than 95 percent of all fire
and general insurance in New Zealand. Insurance Council members, both insurers and
reinsurers, are a significant part of the New Zealand financial services system. Our members
currently protect more than $0.5 trillion of New Zealanders' assets.
The Insurance Council plays an active role in representing the insurance industry. Our
members are licensed under the Insurance (Prudential Supervision) Act 2010 and signatories
to the Fair Insurance Code that requires insurers to act ethically. We also perform an
important role in informing and educating consumers about key insurance issues and risks.
2. Executive Summary
From an insurance perspective, there would be benefits for some insurance customers in
moving towards proportionate liability, but not necessarily for all.
Our members are involved, to varying degrees, with both plaintiffs and defendants through
the joint and several liability regime. Insurers act for plaintiffs where they have paid a claim
and then bring an action in the name of their customer to recover from the party responsible
for the loss. They also act for defendants where their customers have liability policies and
are being sued. Some members will have different perspectives on the relative benefits of
proportionate liability and/or joint and several liability, depending on their particular
customer’s experience.
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Proportionate Liability would be fairer for some insured persons, as defendants would no
longer bear the risk of the ‘missing defendant’. This system would place more responsibility
on the plaintiff (or future plaintiffs) for the risk in selection of professional persons and may
make sense in the construction industry for example where the plaintiff will have control
over the selection of contractors and the relevant building contract.
However, proportionate liability would essentially transfer that risk to the plaintiff, which
would in turn have potential economic consequences for plaintiffs. Also, proportionate
liability would not necessarily counter the root causes of issues such as the leaky buildings
and finance collapses. While the leaky building crisis may have been fairer for defendants
under proportionate liability, without other systems in place to counter the
absentee/insolvent defendant issue there would still be a significant financial gap created
and placed on the plaintiff. There is also concern amongst some members as to the potential
procedural complexities and costs associated with a shift towards proportionate liability.
There are potential strengths and weaknesses with both systems and divergent views
amongst our members. Individual members will be making independent submissions on this
point and will provide feedback on what they consider to be the most effective and efficient
liability regime for New Zealand going forward.
3. Changes since last review
In our meeting with the Law Commission in May 2012, the Commissioner indicated that the
liability environment has changed a lot since 1998 (following the leaky homes crisis, finance
company collapses and the Australian joint and several review) and that, accordingly, the Law
Commission now had a more open-mind towards possibly moving towards proportionate
liability.
Some of our members are of the view that joint and several liability was not responsible for
the primary issues surrounding leaky homes or finance company collapses and that
proportionate liability would not have necessarily fixed the underlying problems associated
with these two significant events.
a) Leaky buildings inappropriate driver
The real issue associated with leaky buildings has been the missing defendant and current
limitation periods affecting unrecognised weathertightness issues. This would have been a
real issue under both liability systems.
As noted at clause 1.7.2 of the Sapere report (26 April 2011):
Overall, we consider that many of the problems claimed to arise from joint and
several liability are not actually raised by that rule. Rather, they arise from other
factors (e.g. the concern over suppliers and certifiers avoiding liability seems to relate
to the duty of care, rather than the rule for apportioning liability) or are not actually
occurring.
There remains limited interest from the private insurance sector in participating in a
mandatory home warranty scheme, which would be necessary to the introduction of
proportionate liability (note the Sapere report recommendation and the Law Commission’s
acknowledgement at clause 9.20 of the Issues Paper). Some insurers would be reluctant to
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engage in such a scheme due to the lack of data on claims history, the long-tail nature of the
business, difficulties in obtaining appropriate reinsurance and the high-risk nature of this
industry. This is confirmed by the Australian experience for insurers in this market.
Also, with the implications of the Spencer on Byron case, there would possibly be a
requirement for a warranty scheme to be extended to commercial properties as well. It
seems unlikely there would be sufficient political will to entertain extension of a government
warranty scheme to commercial properties as well.
The introduction of proportionate liability would not be retrospective, so any change to the
current scheme should focus on potential issues going forward. As noted at clause 5.25 of
the Issues Paper, “a “one off” crisis such as leaky buildings does not provide the best context
for analysing or adjusting rules of liability generally, given that even such a major event turns
on its own facts including the range of contributing causes referred to in this chapter.”
b) Finance collapses
Again, the primary issues from the finance collapses cannot be effectively attributed to
failings with the current joint and several liability scheme. The real issue with finance
collapses has been the relaxed regulation of these industries combined again with the
missing defendant issue.
There would conceivably be merit in looking at other ways to ensure a well functioning
financial services sector, such as the recent introduction of comprehensive financial adviser
legislation. There may also be merit in looking at possibly having a capped liability scheme
for some industries going forward, which would again counter the need for proportionate
liability.
c) Tort Crisis
In the early 2000’s, Australia introduced a comprehensive program of tort law reform,
including reforms to establishing liability and the extent of damages, as well as procedural
reforms to how cases were presented in the courts:
The so-called ‘tort crisis’ arose from a historically peculiar collection of coincidental
events on the international and domestic fronts. These events, namely the collapse of
the HIH group, the provisional liquidation of United Medical Protection (Australia’s
largest medical defence organisation), the destruction of the World Trade Centre,
underwriting losses on policies written in the 1990s, falling investment returns, and
an increasing tendency for the courts to increase awards for general damages,
compounded to give rise to the tort crisis.
These events impacted directly on the general insurance industry through increased
claims costs and uncertainty regarding the outcome of negligence cases, which in
turn affected insurer profitability resulting in higher premiums or withdrawals of
cover.1

1

‘Insurance Council of Australia – Looking Back on Tort Reform’ http://www.insurancecouncil.com.au/media/22971/industry%20in%20focus%20tort%20law%20reform%20271109.pdfn
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A similar tort crisis does not currently exist in New Zealand and some of our members
question whether proportionate liability would have provided a more effective mechanism
for dealing with the above issues.
Nevertheless, some of our members have highlighted that proportionate liability could
potentially provide some benefits to the New Zealand liability insurance market, in line with
pricing and market penetration benefits experienced in Australia following its reform of tort
law.
d) Benefits of Proportionate Liability
There are a number of other prospective benefits of proportionate liability.
Some of our members feel that proportionate liability would be much fairer on defendants,
as it moves the financial risk of defendants’ insolvency or restricting of assets through trusts
and corporate structures to the plaintiff rather than the defendant that has deepest pockets
and is still trading.
Proportionate liability would place more responsibility on the plaintiff (or future plaintiffs) for
the risk in selection of their contractors. For example, in the construction industry the
plaintiff is likely to have more control over the selection of contractors and the building
contract, so there is arguably benefit in having the plaintiff take responsibility instead of
another contractor that has no contractual involvement with the other defendants.
Homeowners are also in a good position to ensure that building contracts fairly allocate risk
and that other means of protection are considered - such as warranties from suppliers,
insurance of contractors or bonds to secure performance. However, it is important to note
that subsequent purchasers may not be in this same position.
Some members are concerned that builders, developers and other contractors have little
incentive to ensure they hold appropriate insurance or hold assets to meet any potential
claims as they know plaintiffs (and other defendants) will not pursue them if they are
insolvent or impecunious. There is concern that it is unfair for the burden of a missing
defendant to fall entirely on a solvent defendant.
4. Status of current Australian model/Closer Economic Relations
In order to achieve the ambition of closer economic relations, joint and several liability would
need to be changed to proportionate liability. However, there may be some issue with
regulatory harmonisation in this respect.
Although all current Australian states maintain some form of proportionate liability, there is
certainly not regulatory harmony between all states. Accordingly, this raises a question as to
what exactly it is New Zealand would propose to harmonise with. The Law Commission
would need to fully consider this before implementing any new liability regime.
Some members also question whether harmonisation would lead to increased efficiencies
between New Zealand and Australia. In terms of the insurance industry, each country has
distinct markets and products, meaning Australian systems cannot simply be transplanted
directly into New Zealand. Clause 6.23 of the Issues Paper suggests that transaction costs
should reduce as a result of efficiencies from harmonisation between New Zealand and
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Australia on proportionate liability. However, for the reasons noted above (and below at
section 5), this would not necessarily be the case for the insurance industry.
The Australian Tort Crisis, which led to the review of joint and several liability, is certainly not
comparable to the current insurance environment in New Zealand. Comprehensive
professional indemnity insurance is widely available in the New Zealand market, on a
competitive basis, and following the Canterbury earthquakes there has been increasing
trends towards parties taking up greater amounts of comprehensive professional indemnity
and general liability insurance. Nevertheless, as noted above, there could be some potential
benefits for the New Zealand liability insurance market.
5. Cost of liability insurance unlikely to decrease in the short-mid term
The issues paper suggests there would likely be decreased costs for consumers, in respect of
professional indemnity insurance, if proportionate liability was introduced. This is based on a
presumption that there would be a wider spreading of risk amongst a greater number of
potential defendants. However, pricing would likely remain the same for such cover, at least
until there was sufficient data to evidence a reduction in claims.
The same issue would likely occur with reserving. Some commentators have suggested that
insurers would be able to reserve lower amounts if proportionate liability were introduced,
because of a greater sharing of risk leading to lower amounts of capital needing to be held
for long periods, and subsequent decreases in insurance costs. However, insurers would
continue to reserve appropriately until sufficient facts and data evidencing reduced exposure
became known, meaning any potential reduction in premium would take many years to
come through.
6. Procedural concerns
The Australian experience indicates there could be potential issues under proportionate
liability with court processes.
As noted by Hon. Justice Cameron Macaulay:
•

•

•

Proportionate liability does make a piece of litigation more complex –
particularly getting the pleadings right, as there may have to be several
layers to the contribution/apportionment pleadings.
More parties are being joined to proceedings. Interestingly, as many are
being joined by defendants as plaintiffs. This adds to the length and costs of
proceedings – not only at interlocutory stages, but also at trial. So it is a
management issue for the Courts.
These issues have contributed to increased legal costs... 2

Further, as noted in a recent NZ Lawyer article:
The proportionate liability regime encourages the joinder of all parties who may have
liability, as the plaintiff will generally seek to recover all of its loss. The inclusion of

2

Clause 77 – ‘Proportionate Liability – Is it achieving its aims?’ http://www.austlii.edu.au/au/journals/VicJSchol/2010/35.pdf
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many more defendants in civil claims is likely to have an effect on court resources and
the length, complexity, and cost of the litigation.3
This could be an issue for both the plaintiff and the defendant in New Zealand and is
something the Law Commission should be aware of.
However, one member has noted that the increased costs for joining all parties is uncertain
as defendants already seek to join other parties to proceedings where available at the
moment. Also, the current joint and several liability rule (along with the procedural aspects
of joint and several liability) allows and encourages plaintiffs to join insured defendants that
are only marginally liable or not liable at all, to protect the plaintiff. This cannot necessarily
be said to be a more procedurally efficient or effective outcome.
7. Capped liability
The Issues Paper also discusses the possibility of allowing capped liability for particular
professions. While capping would make sense for some industries, such as auditors because
of the scope of their liability and the importance of their industry to the economy, this would
not necessarily be the case for all professional industries.
There is reluctance from members towards supporting widespread liability caps for all
professional industries as there are issues around which professional bodies would be
deemed appropriate. Insurance drives behaviour and there is concern that, in some
circumstances, capped liability could lead to lower levels of professional care and perception
of responsibility.
It would also add complexity, as insurers would need to develop more complicated pricing
mechanisms for different professionals.
8. Absentee defendants
At our May meeting, we also discussed the possibility of creating some residual existence for
liquidated companies, to counter the missing defendant issue. This would allow creditors to
still seek some form of compensation from liquidated companies and would potentially go
some way towards alleviating the missing person issue. For some of our members this is one
of the biggest issues with joint and several liability, as this exposure is moved to parties other
than the plaintiff that selected the company which became insolvent.
This approach may have some merit, however, this would certainly need to be looked at as a
separate issue and there is currently no industry consensus on such a proposal at this stage.
9. Conclusion
Thank you again for the opportunity to provide input on the Issues Paper.
As discussed above, there are potential strengths and weaknesses with both systems and
divergent views amongst our members. Individual members will be making independent
submissions on this point and will provide feedback on what they consider to be the most
effective and efficient liability regime for New Zealand going forward.
3

‘Law Commission to reconsider joint and several liability’ http://www.nzlawyermagazine.co.nz/Archives/Issue173/173F8/tabid/3832/Default.aspx
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We are happy to discuss our submission in more depth. Please contact Simon Wilson on (04)
472 5230, or at simon@icnz.org.nz, to discuss.

Yours sincerely

Tim Grafton
Chief Executive

Simon Wilson
Regulation and Legal Manager
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ISSUES PAPER: REVIEW OF JOINT
AND SEVERAL LIABILITY
SUBMISSION TO LAW COMMISSION
4 FEBRUARY 2013
INTRODUCTION
This is a joint submission made by the Institution of Professional Engineers New
Zealand (IPENZ) and the Association of Consulting Engineers New Zealand
(ACENZ). Collectively we represent the views of New Zealand’s professional
engineers and consulting engineering firms. Background information about IPENZ
and ACENZ is presented at the end of this submission.

CONSULTATION
Comments from IPENZ Members and ACENZ Members are incorporated into this
submission.

SUBMISSION
In this submission IPENZ and ACENZ provide their position on a number of general
issues raised in the Issues Paper, rather than a response to each question.
IPENZ and ACENZ support a move away from the current joint and several liability
framework to either a fully proportionate or a hybrid system. Although there are
obvious advantages and disadvantages, depending on the professional’s role, in
both liability systems, we are supportive of a move towards proportionate liability.
The liability system must enable fair accountability for individuals’ or companies’
actions. The Building Act amendments resulting from the 2009 review are designed
to clearly signal accountabilities for the parties involved in the building industry and
the liability framework needs to align with this philosophy. These parties could
include designers, builders, building owners, and building consent authorities.
Furthermore, the licensed building practitioner scheme clearly identifies the person
to take responsibility for each type of restricted building work (by requiring it to be
performed by a licence holder in the right class). Proportionate liability much better
aligns with the licence scheme design than joint and several. The current “deep
pocket” syndrome, where those with the most assets and/or insurance cover carry
risks disproportionate to their contribution to a project, is an impediment to growth,
particularly in New Zealand’s building industry.

ENGINEERS’ LIABILITY CONCERNS
The situation where a relatively minor player in a project can be left to bear a major
(or even the full) apportionment of liability leaves many engineering professionals
and companies reluctant and even unwilling to practise in certain markets. The most
apparent example of this is the residential building industry.
The systems and processes associated with commercial and residential building
work are quite different. For commercial building work there are systems in place for
1

contracting between parties which include processes for resolving disputes.
Furthermore, liability limits are agreed between the parties and courts are likely to
support these limits. Thus, elements of proportionality are in effect already in the
conditions of engagement for engineers and building contractors engaged in the
commercial building sector.
For residential buildings, the Consumer Guarantees Act 1993 precludes limits being
put on liability, and with joint and several liability the engineer cannot be protected
from potential claims caused by the negligence of other parties. This has resulted in
many parties, particularly the large and more established engineering and
construction companies, withdrawing from the residential market. The absence of
these larger companies limits competition and redirects critical skills that could offer
real value.
Under the Consumer Guarantees Act engineers are potentially exposed to multiple
claims where the performance of designs that are compliant with regulations and
good practice may not meet consumer expectations in the event of a significant
disaster such as the Canterbury earthquakes. For example Technical Category 3
areas in Christchurch are vulnerable to on-going risk of moderate to significant land
damage from liquefaction in future moderate to large earthquakes. During the
rebuild, engineers are endeavouring to apply their best efforts to deliver affordable
and practical designs, in accordance with guidance issued by the building regulator.
However there are no guarantees an engineered design will withstand a future
seismic event without some degree of damage. With other parties being less likely
to be able to pay, engineers are concerned they could end up bearing the majority
or all of the liability, even where their input is minimal.
Unfortunately, in the current joint and several liability environment, it is not only
geotechnical engineers who are exhibiting reluctance to be involved in the
Christchurch residential market. The fear of being joined in future claims, even
where their involvement has had little or no contributory effect, has others such as
structural engineers, considering the risks and potential costs of working in the
residential market. Even where such claims made against engineers are not upheld,
the cost and time involved in defending potential multiple cases has the engineering
profession, and its insurers, concerned.

PROFESSIONAL LIABILITY ISSUES
Engineers rely upon the protection of professional indemnity insurance to practise
effectively in New Zealand. To carry financial risks without such protection is
untenable. Insurers value the protection they provide to engineers based on the
perceived risks. Insurance premiums need to be affordable as these costs are
ultimately borne by clients.
The current (seismic) risk profile for parts of Canterbury, the unlimited liability
exposure, and the potential to be joined, even as a minor party, in a negligence
claim are all factors that are leading to insurance protection becoming unaffordable,
particularly for the small to medium practitioner. As a result, for commercial reasons
engineers are opting not to practice in the residential market.
An additional issue is the apparent injustice associated with liability claims. Since
the mid-1960s IPENZ and ACENZ Members have been able to arrange professional
indemnity insurance through insurers such as CEAS, an independent risk
management organisation currently providing cover for over 350 consulting
engineering firms in New Zealand. Their experience is that while only a small
percentage of claims are settled in court, joint and several liability issues are very
2

much in focus when claims are settled in non-court arrangements. The risk that a
defendant may be required to meet significant costs, disproportionate to his/her
contribution to the cause of the loss, puts pressure on engineers and their insurers
to settle out of court, in some case to the detriment of the engineer. Thus there is at
least a perceived injustice in this system, if not a real injustice.
Resolution of the above issues is critical to the timely rebuild of Christchurch. A
move away from the current joint and several liability framework would certainly
assist in this respect.

HOMEOWNER RESPONSIBILITY
The current law is predisposed to compensate the plaintiff regardless of whether
they have acted wisely or not. Choosing a reliable and competent contractor needs
to be strongly encouraged. Obtaining references from previous users of the service
provider would seem to be one obvious precaution. The proposed Building
Amendment Bill (No 4) requiring written contracts and reference information for work
over a prescribed value will assist in this regard.
At the time of their engagement, engineers often have the choice of working with
other consultants chosen by the client, such as the architect. However when it
comes to construction they have no choice, and must work with the contractors and
subcontractors the home-owner has chosen, and who the engineer may not
normally chose to work with. This can lead to liability issues that are not the direct
result of work carried out by the engineer: under the joint and several liability regime
the engineer may be drawn into the dispute. This is an unfair situation which would
be better managed through a system of proportionate liability where an individual’s
liability exposure is clearly defined.

IMPROVING PRODUCTIVITY AND EFFICIENCY IN THE BUILDING INDUSTRY
There are areas where productivity and efficiency in the building industry can be
improved. With regards to liability, increased productivity and efficiency will occur
where there is clear accountability for the work different parties undertake.
Engineers feel their liability should be limited to the work they undertake and for
which they have responsibility. If each party is responsible and liable only for their
contribution to the project, they are incentivised to perform to their best, as it limits
their liability. This is beneficial to the building industry and homeowners.

HOME WARRANTY
For a proportionate liability framework to be effective, it needs to be coupled with a
mandatory building warranty scheme to protect consumers. The scheme should be
independent of the designer or builder to ensure home owners have the means and
right to have major defects in their homes repaired. A mandatory warranty scheme
should be a first party cover which is transferable to subsequent owners when the
property is sold.
The Issues Paper raises concerns about the willingness of insurers to offer or
participate in building warranty schemes, and that Government support would likely
be required. Experience in Australia suggests that such schemes do not offer home
owners sufficient protection. However, building warranty schemes appear to be
operating effectively in the United Kingdom. The National House-Building Council
scheme (/www.nhbc.co.uk) is an example of this.
3

IPENZ and ACENZ believe a compulsory home warranty package should be
introduced along with the introduction of proportionate liability. Our preliminary
discussions with insurers show there is an appetite in the private sector to back such
a scheme as long as it is compulsory on all residential dwellings. We would
envisage a one off payment at the building consent stage.
With such a scheme the insurer would pay out claims and be able to recover money
from responsible parties. An important advantage is that with all potential claims
coming to one body, signals would be able to be given back to the industry about
areas where issues are developing so that remedial action can be taken.

THE IMPACT OF CLOSER ECONOMIC RELATIONS
A move to proportionate liability would provide an increased level of alignment with
the Australian building market. Although of little consequence for small and medium
sized businesses operating solely in New Zealand, such alignment would provide
increased business consistency for larger New Zealand engineering companies
exporting services to Australia and to Australian companies operating in New
Zealand.

CONCLUSION
Professional engineers accept they must bear responsibility for negligence to the
extent that damages they are expected to compensate for are fairly apportioned to
their contribution. A move to a proportionate liability system is needed to ensure a
fairer system where liability falls proportionately only on those responsible.
Engineers recognise that for a proportionate liability framework to be effective it
needs to be coupled with a mandatory building warranty scheme to protect
consumers. We are supportive of such a scheme.
IPENZ and ACENZ support the introduction of proportionate liability across the
board while acknowledging the two hybrid options discussed in the Law
Commission’s report may have merit.
IPENZ and ACENZ are available to provide further comment if required. For more
information please contact:
Dr Andrew Cleland

or

Kieran Shaw

Chief Executive, IPENZ

Chief Executive, ACENZ

Phone 04 474 8935

Phone 04 472 1202

Email CE@ipenz.org.nz

Email: ksceo@acenz.org.nz
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BACKGROUND TO IPENZ
The Institution of Professional Engineers New Zealand (IPENZ) is the lead national
professional body representing the engineering profession in New Zealand. It has
approximately 14,000 Members, including a cross-section from engineering
students, to practising engineers, to senior Members in positions of responsibility in
business. IPENZ is non-aligned and seeks to contribute to the community in matters
of national interest giving a learned view on important issues, independent of any
commercial interest.

BACKGROUND TO ACENZ
The Association of Consulting Engineers of New Zealand (ACENZ) represents the
consulting industry for engineering and related professionals that work in the built
and natural environment. The organisation has more than 190 member firms which
represent about $1.5 billion a year in combined turnover, and collectively employ in
excess of 9,400 engineers, architects and supporting staff.
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Dear Commissioners

Review of joint and several liability
Thank you for this opportunity to comment on the Commission’s Issues Paper on Joint and
Several Liability.
KPMG welcomes the Commission’s review of this area of law, and supports the submission
made by the New Zealand Institute `of Chartered Accountants, which recommends
proportionate liability and statutory capping of professional liability.
In our view, the current system of uncapped joint and several liability is flawed in a number of
aspects:


Our profession suffers unfairly and disproportionately under the current system because we
operate without the benefit of being able to limit our most significant exposures to liability
(being Issuer audits) through either a corporate structure or by contract, we insure ourselves
responsibly, we stand behind our brand (as both Chartered Accountants and KPMG), and
we are therefore the victims of “deep-pocket syndrome”, and are frequently the “last man
standing”.



A high performing audit profession is the cornerstone of investor confidence in our capital
markets. The effect of an unfair exposure to loss is to reduce the efficiency of our
profession. By analogy, compare the relatively efficient delivery of healthcare in New
Zealand to a system dominated by fear of liability (such as the United States).



Arguments about consumer and investor protection should place significant weight on the
recent developments in direct regulation and monitoring of the audit profession by the
Financial Markets Authority, which come on top of our firm’s and our profession’s own
audit quality structures and mechanisms.



The gap between New Zealand and Australia in this aspect of law has become untenable in
the context of overseas auditors and audit firms being licensed to audit New Zealand
Issuers. If the gap is maintained, it could lead to jurisdictional arbitrage, a consequent

© 2013 KPMG, a New Zealand partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG
International Cooperative (“KPMG International”), a Swiss entity.

The Law Commission
Review of joint and several liability
15 February 2013

difference in pricing for risk, and flow-on damage to the strength and quality of New
Zealand’s audit profession.


We are not aware of any from overseas jurisdictions that permit some form of liability
capping for audit (e.g. Australia or the United Kingdom) that the quality of audit opinion
diminishes in that environment.

We would be happy to comment further or answer any questions the Commission may have in
relation to our submission.
Yours faithfully

Matt Prichard
National Managing Partner, Audit

1012573_1.DOCX

Paul Herrod
Chief Executive

2

ANONYMOUS LEAKY HOME SUBMITTER
14 January 2013

Q4 Joint and several liability is intended to ensure that the plaintiff is fully compensated for their loss,
even if one defendant is missing or insolvent. Is this goal achieved in practice? No, of the 11.2 billion
acknowledged in the pwc report very little has been recovered. In our case we recovered less than
half.
Q8 If a system of proportionate liability were introduced, what if any additional measure do you think
would be needed to protect plaintiffs, for instance against uncollectable shares? Once a N.T.F or
dispute happens all parties ,in Limited liability business, should have their account frozen. Our builder
placed their businesses in trust.
Q10 If the “peripheral wrongdoer” model is used, do you think it is necessary to include a threshold
test or definition in legislation? If you support a statutory threshold, what threshold would you prefer?
How should this be applied in practice? No threshold. I wouldn't assume any party that participates in
wrongdoing peripheral it seems to us that there was a conspiracy. At the mediation the air was toxic
with lies and duplicity.
Q11 If the “plaintiff at fault” model is used, should there be a threshold level for contributory
negligence by the plaintiff, before proportionate liability applies? If so, what level do you consider
appropriate? Yes, no-one sets out to build a leaky home.

Q20 If New Zealand were to shift to a system of proportionate liability in the construction sector,
would a compulsory builders’ warranty scheme be necessary to protect the interests of the
homeowner? If so, how should this be funded and run? Our experience is that the Master Build
Warrantee company was incapable of fairly supporting us -how could they when they didn't answer
phone calls or inspect?

Q27 To what extent should a liability rule balance fairness or justice concerns with economic
efficiency? How can the best balance be achieved? If there must be a trade-off between fairness and
efficiency, which should be preferred? "injustice anywhere affects justice everywhere' quote Martin
Lurther King. The leaky building issue is grossly unfair to the citizens of this country the outcome of
efficiently blaming owners is reflected in declining building consents.
Q28 Do you think it is true that some categories of defendants in New Zealand tend to become “deep
pockets”? Which defendants are particularly affected? Do you think this is a problem? Why or why
not? No its not a problem if you pay for a building consent and inspections you should get reliable
service.

Q33 If proportionate liability were to replace joint and several liability, what if any adjustments would
you consider necessary to ensure fair outcomes? Home owners need a representative like an
ombudsman

Q35 What, if any other changes do you think are necessary or desirable to improve our liability
rules? Why? Case law is missing for home owners as they cannot afford to persue the High court
route.
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Introduction
1. Local Government New Zealand (LGNZ) welcomes the opportunity to submit on the Review of Joint and
Several Liability.
2. LGNZ is a member based organisation representing all 78 local authorities in New Zealand. LGNZ’s
governance body is the National Council. The members of the National Council are:


Lawrence Yule, President, Mayor, Hastings District Council



John Forbes, Vice-President, Mayor, Opotiki District Council



John Bain, Zone 1, Deputy Chair, Northland Regional Council



Richard Northey, Zone 1, Councillor, Auckland Council



Meng Foon, Zone 2, Mayor, Gisborne District Council



Jono Naylor, Zone 3, Mayor, Palmerston North City Council



Adrienne Staples, Zone 4, Mayor, South Wairarapa District Council



Maureen Pugh, Zone 5, Mayor, Westland District Council



Tracy Hicks, Zone 6, Mayor, Gore District Council



Len Brown, Metro Sector, Mayor, Auckland Council



Dave Cull, Metro Sector, Mayor, Dunedin City Council



Stuart Crosby, Metro Sector, Mayor, Tauranga City Council



Brendan Duffy, Provincial Sector, Mayor, Horowhenua District Council



Stephen Woodhead, Regional Sector, Chair, Otago Regional Council



Fran Wilde, Regional Sector, Chair, Greater Wellington Regional Council.

3. This submission has been prepared under the direction of the National Council. Councils may choose to
make individual submissions. The LGNZ submission does not derogate from these individual
submissions.
4. The final submission was endorsed under delegated authority by Lawrence Yule, President, LGNZ.
5. LGNZ would be pleased to meet with the Law Commission for further discussion on any points raised in
this submission.

Recommendations
6. LGNZ recommends a change to proportionate liability.

Comments
7. Local authorities carry out administrative functions for the Building Act 2004 under delegation from the
Crown. The day to day administration of the Act generally occurs under national policy and national
standards, not under local policy. Administration by local authorities provides accessible local service
delivery as well as administrative efficiency alongside related regulatory and property based services.
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8. Since 2003, local authorities are on record as advocates for a change from joint and several to
proportionate liability. Both the LGNZ submission to the Building Bill (2003) and the Building Act review
(2010) support change. The submission to the Building Act review also suggested a Government backed
surety or backstop for warranties.
9. Local authorities continue to support a change to proportionate liability. While broader proposals to
improve accountability of building practitioners are being implemented, (the licensed building
practitioner scheme for example) local authorities and their communities continue to be unreasonably
exposed to litigation costs under joint and several liability.
10. Local authorities are not unsympathetic to the argument that plaintiffs are unable to fully recover costs
when those responsible cannot be found. We cannot however see the logic of the wider community,
the ratepayers, having to pay compensation as currently exists under the joint and several liability. As
noted in your report “apportionment of the share of leaky home damages actually paid in completed
residential cases averaged around 45% despite a typical territorial authority contribution being
adjudicated and ordered at 20-30%.” Community members are, in effect, subsidising poor building
practices.
11. In dollar terms this equates to projected costs in long term plans (2012-2022) of $470 million for
Auckland Council and community, $7.5 million for Thames Coromandel District Council (with a ratepayer
base of approximately 25,000) and Tauranga City Council, $2.5 million.
12. The Spencer on Byron case may see these costs increase.
13. This is a significant disincentive for local authorities engaged in delivering building services. Local
authorities providing building inspection services are subject to a strict regime of accreditation to
ensure appropriate systems are in place to deliver building services. This has not proven to make any
substantive difference to the apportionment of costs when subject to litigation.
14. As noted earlier, local authorities carry out administrative functions for the Building Act 2004 under
delegation from the Crown. Under the current regime local authorities can be unwilling to assess
alternative designs and look for central guidance on what constitutes acceptable alternatives. The
Canterbury Earthquakes Royal Commission reports signal the need for more leadership and greater
direction from the Ministry of Business, Innovation and Employment building group. Approximately a
third of the recommendations support this. This message is reinforced in the Productivity Commissions
draft report Towards Better Regulation. The Commission has found a number of shortcomings in the
way that regulations are made at the central level including “a lack of implementation analysis, poor
consultation and weak lines of accountability.”1
15. Government has a programme (Building and Construction Productivity Partnership) in place for
improving building sector productivity. The culture within the building sector has been described by this
group as “lacking in customer focus, demonstrating poor risk management, being slow to embrace
change and not always well co-ordinated.”2 It is clear it will take time to embed change in the building
industry.
16. Both Riskpool and the Society of Local Government Managers (SOLGM) have noted in their submissions
that local authorities historically insured themselves against losses of this nature. The leaky homes issue
has increased the risk profile of local authorities and impacted on the cost of insurance. As Riskpool’s
submission has noted, this has reached the point where insurance for some types of claims are no
longer available. SOLGM and Riskpool are in agreement that there should be a change to proportionate
liability.
1

New Zealand Productivity Commission. http://www.productivity.govt.nz/sites/default/files/towards-better-local-regulationdraft_0.pdf
2
Building and Construction Productivity Partnership. http://buildingvalue.co.nz/culture
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Consumer interests
17. In 2011 Buddle Findlay and Sapere Research Group reviewed joint and several liability for the
Department of Building and Housing.3 The Sapere report concluded that if proportionate liability were
to be adopted, it was essential to have a system of compulsory home warranty insurance to deal with
what would otherwise be unacceptable unfairness to consumer homeowners. Achieving a satisfactory
warranty system will be difficult and most likely impossible without government support.
18. Building Amendment Bill (No 4) implements policy decisions from the Building Act review (2009) to
provide incentives for building professional and trades people to take responsibility for their work and
to stand behind it. The Bill is waiting a second reading. In the Select Committee report they note that a
significant number of submitters raised the issue of joint and several liability and a mandatory home
warranty insurance scheme. The Select Committee states that these have been referred to the Law
Commission for review and “Government is awaiting the outcome of this work.”
19. The amendments the Select Committee have proposed to the Bill would clarify:
•
•
•

the minimum requirements for residential building contracts by way of an example
that Part 4A does not include design work
the relationship between the head building contractor and any of their subcontractors are not
included.

20. We believe it is timely to support the changes proposed in the Bill with a change to proportionate
liability. It is not acceptable that a shortfall in the insurance market or regulations leaves councils and
the communities they serve to pick up the burden of plaintiff costs.
21. There is also considerable scope for better informed consumers. The intention of the building reform
package places significantly more responsibility on homeowners who typically interact with the building
industry infrequently or only once in a lifetime. Regardless of the scale of investment compared with
other purchases, general consumer understanding of the risks is low and reliance on the regulatory
system for protection of their investment is high.
22. We support the proposition that plaintiffs insure themselves against missing negligent defendants. This
is in line with consumer options for other purchases, extended warranties for example. Regardless,
targeted education of the risks is required and may need to be mandated via recognised intermediaries
such as mortgage lenders. Potential homeowners should be using a registered, reputable building
practitioner and making decisions based on factors other than price alone.
23. We note in the conclusions of the Law Commission report that if New Zealand were to shift to
proportionate liability it should be applied universally to all negligence actions claiming economic loss
or property damage. While the sector does not have a view on wider application of a proportionate
liability, LGNZ does not see this as a reason not to make the change. We agree with the Law
Commissions view that “the essential test is which rule or combination of measures is most likely to
produce results that are efficient and fair to and between parties”.
24. We realise that the Law Commission is reviewing the law as it pertains to liability and stress the need to
view this in the context of measures that the Government is implementing, many of which will take
some time to produce change.

3

April 2011. “Review of the application of joint and several liability to the building and construction sector”. Buddle Findlay and
Sapere Research Group for the Department of Building and Housing.
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Conclusion
25. The leaky homes crisis understandably sparked demands for better apportionment of costs where there
are multiple defendants. The present joint and several liability regime disadvantages local authorities as
they cannot liquidate to avoid accountability and hence remain the “last man standing.” This at
considerable cost to them and the communities they serve.
26. While not unsympathetic to the argument that plaintiffs should be able to fully recover losses, we
cannot see the logic or justice in the wider community, the ratepayers, having to pay compensation
where defendants are missing. A change to proportionate liability should be viewed as part of the suite
of changes to improve accountabilities throughout the building and construction sector – consumers,
builders and regulators.
27. Local authorities strongly support a change to proportionate liability.
28. LGNZ thanks the Law Commission for a very comprehensive review of joint and several liability and the
opportunity to comment on this report.
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Peter McRae
Senior Legal and Policy Advisor
Law Commission
PO Box 2590
Wellington 6011

22 January 2013

Dear Peter
Lumley General Insurance (N.Z.) Limited (LGINZ) – Review of Joint and Several
Liability
LGINZ appreciates the opportunity to submit on the Law Commission’s Issues Paper on Joint
and Several Liability. We are very interested in the matters discussed in the paper.
1. Lumley General Insurance (N.Z.) Limited
LGINZ is a 100% owned subsidiary of Wesfarmers Insurance Pty Limited which is a
subsidiary of Wesfarmers Limited (Wesfarmers), one of Australia’s largest public companies.
Wesfarmers operates through a portfolio of diversified businesses primarily focused in
Australia and New Zealand. The Wesfarmers Insurance division includes 3 insurance entities
and 3 broker entities employing over 3,900 people in 161 locations across Australia, New
Zealand and the UK.
LGINZ specializes in intermediary and partner relationships as opposed to the direct sale of
rd

insurance products to the end customer. LGINZ is currently the 3

largest member of the

Insurance Council of New Zealand (ICNZ) by Gross Written Premium.
LGINZ is aware the ICNZ is making submissions on its member’s behalf. There is a
divergence of views amongst the members. Therefore, by necessity the ICNZ submissions
present a balanced view and do not recommend or show support for one liability regime over
the other. LGINZ wishes to make its own submissions, given the importance of the issues
raised in the paper to LGINZ and the wider insurance industry and the lack of any
recommendation in the ICNZ submission.
2. LGINZ Submissions
LGINZ does not believe the Issues Paper presents sufficiently compelling reasons to warrant
a shift from the joint and several liability rule (JSL) to the proportionate liability rule (PL). In
particular, we agree with the tentative conclusion formed by the Law Commission in the
Issues Paper that, judging from the experiences of a number of jurisdictions, neither JSL or
PL is a clear winner. Accordingly LGINZ recommends the retention of JSL purely due to the
lack of a better alternative. The Australian experience shows PL produces as many, if not

perhaps more, issues as JSL. We do not recommend a move to Pl purely because Australia
has introduced it. We believe enough differences between the relevant industry sectors in
NZ and Australian exist, that introducing PL for Closer Economic Relations reasons is not
necessary at this stage.
This does not mean LGINZ is supportive of JSL. We are aware other general insurers
support the introduction of PL and have made submissions advocating a move to PL.

We

share the same underlying concerns as those insurers in respect of JSL. In particular, the
issues arising where there is an absent or insolvent defendant under JSL are concerning to
LGINZ, as the underwriter of defendants who have acted professionally and taken out
comprehensive insurance. These defendants are invariably seen by the plaintiff as the ‘deep
pocket’ and result in an increased risk for insurers.
We noted with interest the discussion in the Issues Paper in respect of hybrid rules. In our
view, the options limiting JSL to principal liable defendants and applying the principle of
contributory negligence to determine whether JSL or PL should apply, have merit and should
be considered further. We would be very interested in reviewing any recommendations along
these lines should the Law Commission stop short of recommending a move to PL, but
favour introducing some elements of reform.
The importance of the topic is reflected by the fact the Law Commission has again been
asked to conduct a review of JSL. If the experience of the ICNZ is indicative of the wider
community, we expect there will be no clear winner in terms of support shown for either JSL
or PL in the submissions received. However, it is clear the current regime places an unfair
burden on defendants. We think serious consideration should be given to introducing some
elements of reform to help make the current system fairer for all.
We also wish to state that we support the comments made by the ICNZ about the market in
respect of the cost of liability insurance.

We are happy to discuss our submission in more depth. Please contact Diana Collie (Legal
Counsel), in the first instance, on (09) 336 4396 to discuss.

Yours sincerely

Wendy Lau
Head of Strategy and Risk
Lumley General Insurance (N.Z.) Limited

Submission to the Law Commission
on its review of

Joint and Several Liability

December 2012

Introduction
Thank you for the opportunity to make a submission on the issue of joint and several liability.
Master Plumbers, Gasfitters and Drainlayers is a membership body that for more than a
century has represented business owners in the sector. Our members employ approximately
60% of practitioners working in the industry.

We have read the Law Commission report on the issue of liability with interest. We believe
that the critical issue in the construction industry, which is where our interest lies, is the
establishment of a warranty fund. Without such a fund, the nature of the New Zealand
construction industry – small businesses carrying out relatively large capital projects – means
we are effectively debating the fairest way to cut up a pie in the absence of a pie.

The need for, and benefits of, such a fund and some thoughts on how it would operate form
the main part of our submission. Before we turn to that topic however, we wish to briefly state
for the record our position on the narrower issue of the best form of liability.

We favour a form of proportional liability
Our industry is characterised by a number of small businesses often working as subcontractors on larger projects. With joint and several liability, our members run the risk of
being liable for the full amount of a damages claim arising from a contract of which they will
only benefit to a lesser degree. Our members are also exposed to the risk of being liable for
problems that are the fault of others, and for which they cannot manage the risk.

Obviously from the point of view of our members, proportionate liability or a hybrid approach
limiting joint and several liability to “major wrong doers" are the preferable options. Our
members want to stand behind their work and this desire is best served by proportionate
liability whereby they take responsibility for their work and the risk is commensurate with their
reward. Proportionate liability also provides a greater incentive for all parties to manage the
risks within their area of competence.

We note the Law Commission’s view that proportionate liability makes it more difficult for
plaintiffs to take action against each of the liable parties. However, we believe the changes
being proposed in Part 4A of the Building Amendment Bill (No 4) will help remedy this
situation. As the Construction Industry Council noted in its submission on the Bill: “The
fundamental purpose of this section of the Bill is to introduce greater consumer protections
by:
•

Introducing mandatory written contracts over a prescribed amount

•

Introducing mandatory disclosure of certain information by building contractors

•

Introducing new offences for breaches of these requirements
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•

Increasing the maximum penalties for the offence of doing building work without a
building consent from $100,000 to $200,000

•

Introducing and clarifying a series of statutory implied warranties

•

Requiring the building contractor to remedy defects notified within one year of
completion of the work

•

Stipulating that the onus is on the building contractor to prove the cause of the
defect where the defect is not attributable to the building contractor

•

Introducing wider general damages that can be claimed if the defect is not
remedied.”

1

We believe these reforms will provide greater protection for consumers. Binding the parties
involved in a building project to a written contract with mandatory disclosure and implied
warranties will provide consumers with a clearer path to seeking redress for defective work.
These protections will mitigate any disadvantage to consumers of a proportionate liability
regime.

Addressing the critical issue: the need for a warranty fund
From our members’ perspective, joint and several liability is unfair, as noted above. This
unfairness is justified by the Law Commission on the grounds that it is necessary to protect
the interests of consumers. However, in our view this protection would appear to be more
illusory than real. The analysis in the Law Commission report of leaky building cases, which
are a litmus test of the effectiveness of joint and several liability to protect consumer interests,
is sobering:

5.12

“It is difficult to obtain reliable data on how liability and costs for leaky homes are
borne by affected parties in practice, because many or even the majority of cases
are settled out of court or are dealt with privately. However, costings carried out by
Price Waterhouse Coopers for the Department of Building and Housing in 2009 tend
to confirm that actual costs are not being borne in proportion to adjudicated
allocations. In particular, the high proportion of defendants or potential defendants
who are insolvent or no longer exist has meant that territorial authorities face an
increasing and disproportionate share of costs compared to their relative level of
fault.

5.13

These costings point out another major issue. The analysis confirms that over two
thirds of all costs continue to fall on homeowners. This is because it is thought that
the majority of weathertightness problems remain unknown, unrecognised or at least
untreated. Unrecognised weathertightness issues may eventually lead to structural

1

Submission to the Local Government and Environment Committee, Construction Industry Council,

Master Plumbers submission on joint and several liability

3

failure, which is likely to be far more expensive to repair and to be borne by the owner
because the 10 year limitation period for claims will have expired.
5.14

Homeowners who do seek redress are unlikely to agree that the system is actually
delivering the common law goal of full compensation for the harm suffered. The
unavailability of costs in the specialist Weathertight Homes Tribunal and the expense
of the alternative High Court route means that plaintiffs will typically suffer significant
unrecoverable losses even if their claim is successful. In addition, plaintiffs who settle
will commonly bear a portion of the loss.”

2

Clearly joint and several liability, whatever its theoretical attractions, is in reality not working
effectively. To justify the inherent unfairness for defendants of joint and several liability on the
basis that it provides surety for consumers is clearly unsound based on the experience of
consumer redress for leaky buildings. Consumers are carrying the majority of the risk with a
disproportionate of the remainder being picked up by some defendants.

In our view what the Law Commission’s analysis of the leaky buildings cases clearly
highlights is that the real issue, to quote paragraph 5.12, is “the high proportion of defendants
or potential defendants who are insolvent or no longer exist”. The nature and scale of the
building industry in New Zealand means insolvency, bankruptcy or disappearance of
contactors, will always be a significant risk factor.

The recent Productivity Commission report on housing affordability characterized the New
Zealand building industry as:
“...essentially a fragmented ‘cottage industry’ dominated by very small
independent builders constructing bespoke homes. Sole traders (with no
employees) are the most common firm size and businesses employing more
than 20 employees constitute only 9% of total sector employment. Most builders
construct one house at a time: in the year to May 2010, 4,604 firms built just
one house during the year. In contrast, only 30 firms built more than 30 homes,
3

while just 5 firms built more than 100 houses. ”
The small construction businesses that dominate the industry are unlikely to be able to carry
the burden of the failure of an expensive capital item such as a house. On the other side of
the equation, home owners will have most of their capital tied up in a home leaving them
vulnerable if significant problems arise. Neither party is in a financial position to realistically
carry the risk of a building failing. However, the current system loads the full cost of a single
failure onto these parties; in theory on to the contractors but in reality to a high degree on to
building owners, as evidenced by the analysis of leaky building claims above.
2
3

Review of Joint and Several Liability, NZ Law Commission, November 2012, page 34
Housing Affordability Inquiry, NZ Productivity Commission, March 2012, page 8
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The high level of risk in comparison to the size of a business and the inherent unfairness of
joint and several liability for defendants are incentives for building work to be carried out by
undercapitalized, limited liability entities structured in a way to avoid paying the cost of
building failure.

In a small fragmented building market like New Zealand, we believe the best option for
overcoming the deficiencies of the present system would be to create a centrally administered
warranty fund to remedy faults. The fund administrators would have powers to recover debt
from contractors where this was possible and the fund would have the scale to bear the costs
and risks of recovery.

The only effective way to ensure that the costs of repairing defective work are recovered is to
charge for these as a condition of any building work going ahead. To this end we propose a
levy would be charged that could be used to create a fund as part of the consent process to
build. Possible contributors would include building contractors and other construction trades,
property developers and owners, architects, and local authorities, as the consenting body.
Each party would pay a levy that is proportionate to their risk and responsibility. Contributions
to the fund could also be made from other parties who benefit more widely from the
construction of new houses, such as suppliers of building products, real estate agents and
insurance companies. The fund would ensure plaintiffs were compensated and make up the
shortfall in cases where contractors were unable to pay their share of damages.

The fund would create the deep pockets necessary to remove the burden of risk from
plaintiffs while providing a fairer system for proportioning the cost of managing risk across the
industry. The costs of failure would also be spread across all construction rather than loading
the full costs of a failure on to small businesses, whose ability to pay will be limited, therefore
effectively moving the risk on to home owners,

By creating a fund, the costs of managing the risk of building failure would be transparent and
apportioned in a rational and reasonably fair manner. Under the current regime the costs are
apportioned in an ad hoc manner that neither apportions costs fairly nor provides any
consistent consumer safeguards.

Currently, as noted in paragraph 5.12 above, local authorities are usually viewed as having
the deepest pockets and ratepayers are paying a disproportionate amount of the costs
relating to leaky buildings. The Construction Industry Council believes that the under the
reforms proposed by the Building Amendment Bill (No 4) that local authorities will become
less liable:
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“…under the new legislative framework, the local Council/building consent
authority has no accountability as their role is limited to ‘consent checking’, not
Building Code compliance – and thus the client/home owner has no ability to
get their defective building work fixed.”

4

If this view is correct and local Council/building consent authority liability is reduced, this will
remove what up until now have often been the only defendants with an ability to pay. This will
further lower the level of consumer protection afforded by joint and several liability.

It could be argued that homeowners should not have to bear the cost of fixing defective work.
While this in true in theory, in practice contractors will price the cost of managing risk into the
overall cost of construction. This is no different from the professions, where the cost of
mitigating risk through measures such as indemnity insurance is priced into fees, and so
passed on to consumers. The advantage of making home owner contributions explicit is that
it makes the risks and premiums for managing that risk more apparent and ensures that the
home owner contribution is used solely for risk mitigation.

It could also be argued that such a scheme will increase new house prices at a time of
relatively low housing affordability. We believe that regardless of what regime is in place, the
cost of building failure has to be met by the economy as a whole. It’s a zero sum game.
Removing the liability from one sector only increase the liability of another. By spreading the
costs of the fund as widely as possible the cost per new house would be minimized (as would
compliance costs on businesses). As a proportion of the cost of a new house, the levy would
be unlikely to significantly increase the cost of building.

A difficult but necessary option
We acknowledge that there will be considerable hurdles to developing such a fund, which are
canvassed in the Law Commission’s report. However, we believe the logic for such a fund is
compelling. The current system is not working for anyone. It is neither fair to defendants nor
effective for plaintiffs. In the New Zealand setting, given the characteristics of the building
industry, a common fund is the only workable way to provide adequate safeguards for
consumers.

The same arguments against a warranty fund could be applied to creating an ACC scheme if
none existed today. However, what ever its flaws and difficulties, ACC appears to be working
to the overall benefit of the New Zealand economy. The first step to overcoming the hurdles is

4

Submission to the Local Government and Environment Committee, Construction Industry Council,
June 2012, page 5.
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to acknowledge the need for such a fund. Only then can we find the pragmatic solutions to
making it work.

Fiona Gavriel

Chief Executive Officer
Master Plumbers, Gasfitters and Drainlayers New Zealand Incorporated

Master Plumbers submission on joint and several liability

7

Bruce McCartney
P O Box 10040
Dominion Road
Auckland

1446

31st January 2013
Law Commission New Zealand
PO Box 2590
Wellington 6011 (DX SP 23534)

Re:

or email to jsl@lawcom.govt.nz

Submission on Review of Joint & Several Liability- NZLC-IP32
I make these comments on the discussion paper, as an individual.

Experience of Bruce McCartney - Registered Architect, A.N.Z.I.A.
I have worked in the field of architecture for over 25 years.
Since 1985, my initials would have been on the drawings for the work that I was doing.
At that time I was an undergraduate student, gaining experience in the holidays.
Subsequently, I competed the five-year architecture degree (B.Arch.), graduated from
the School of Architecture, University of Auckland, in 1991, and have been a
Registered Architect since 1994.
I have had varying levels of responsibility and involvement on the projects that I have
been part of. I have also worked in this professional capacity for a number of
organisations with differing structures (partnerships, limited liability companies, at
one stage as a sole practitioner, and in small joint venture associations).

Preliminary consequences of the J&SL principle
With weather-tightness issues for buildings, over the last two decades, I have been
close enough to have an understanding of some of the issues involved.
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And, although the common law principle of Joint & Several Liability has not affected
me directly (i.e. no judgement has occurred with me remaining as a respondent),
I wonder:
-

whether I and many like me may have been affected indirectly by the principle

-

and, whether suitable consideration has been given to the effect of the principle
on non-culpable parties

In consideration of the principle of Joint & Several Liability, which strictly only applies
at the end of a hearing process, the knowledge that that is how the judgement is likely
to be framed has an effect on how the initial stages of that hearing process is
approached (by plaintiffs, respondents and their advisers).
In the recent reports there has been some consideration of fairness for the wrongdoer,
where experienced legal minds seem to agree that in principle common law must
favour the plaintiff.
I understand that the principle is for the person found to be at fault to fully restore the
wronged person, and where multiple parties have contributed to the ‘wrong’, they
become jointly and severally liable for that wrong action. This seems to be an issue of
appropriately describing and defining the wrong.1
I can also follow that where the plaintiff has been successful, they are restored to the
full extent of that successful claim, and in a summary of prior decisions, that would
appear to ‘favour’ the plaintiff.
And yet ‘Justice’ is always represented with a blindfold, because no ‘favour’ should be
perceived to exist between the parties to be heard.

1

For example, a fully electrical fault (like a faulty light fitting) would not result in a
contribution by the plumber or drain-layer, as contrasted with an issue with a hot water
cylinder, that could have electrical or plumbing issues.
And then again this might be compared with the situation where a carpenters’ labourer
puts a fixing through concealed wiring or pipe-work, with consequent damage discovered
later.
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This isn’t something fictional in the media. Television and film directors do not have
to create statues of ‘Justice’ blindfolded, they simply go to public Courthouses, to find
the actual statues (as approved by the representatives of the Governments and Courts).
Thus, I am confounded that writers of reports and issues papers can state that
‘a favoured situation exists in common law, for the plaintiff,’ and consequently the
effect on parties found at fault is as unfavoured others.
Does this mean the report writers support a manifestly unjust situation? Maybe not,
but the vociferous discussion and support of the above observation, when combined
with more subtle reference to issues of ‘causation’ and ‘proximity,’ leaves a perception
that Joint & Several Liability stands alone as good policy, when it may just be the best
option following the other legal considerations (contracts, causation, and proximity).
Despite the semantics, my focus will be on the indirect effects of the principle on early
decisions, particularly the choices of plaintiffs and the advice they may receive. These
early decisions have consequences for those who may be found culpable and also for
others those who may be accused yet found not culpable.

Individuals in the building industry, particularly architecture
In consideration of Joint & Several Liability, we are obviously considering claims in
tort. These have significant consequences for individuals in the building industry, as
where the individual may be appropriately protected under the various project
contract agreements, an individual is more exposed when it comes to a claim in tort.
Individual design and documentation professionals are quite easily identified as
having been involved with a particular project. This is the result of: i) initials being
recorded on documents/plans, and; ii) designers are often recorded as the project point
of contact on the Building Consent Application form.
I consider that at the time of the Building Consent application this is quite appropriate,
and yet it brings with it a visibility that may be lead to inequitable situations.
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In Architects’ offices the recorded individual will often be an employee that is familiar
with the project, and even if a Partner/Director is recorded, should the territorial
authority have any queries, the employee may be identified then.
With engineers, the Partner/Director is more likely to be recorded, as they will
invariably have produced a design statement/certificate. The production of this
signed statement usually compartmentalises their involvement. I am aware that that
does not prevent ‘fishing expedition’ claims against engineers (although employees
and subcontractors of the Partner/Director ‘signatory’ may not be as exposed).
As required by recent revisions to the Building Act, design statements by architectural
professionals are more likely now. These are likely to follow the experiences of the
engineers, with limitation clauses, which will lead to further compartmentalisation.
As a result of the requirements in the current Building Act individual building design
professionals will continue to be easily identified as having been involved with a
particular construction project. The design coordination role (often undertaken by
architects) will mean that individuals, beyond the ‘signatory’ on design statements, are
likely to continue to be targeted in the future by ‘fishing expeditions.’
That is, ‘compartmentalisation’ for the Architect may not be as clean-cut as it has been
for Engineers.
In contrast, many other professionals routinely avoid being identified individually


consider the medical team that leave things behind during a surgery



or, the labourer, working for the Builder, sub-contracted to the Developer



and, refer to just about every published Auditor’s Report, with a corporate
script-font signature to specifically avoid the identification involvement of
any particular individual (whether graduate accountant, or Audit Partner)

Interestingly, this current Law Commission review seems interested to specifically
consider those Auditors, following the consequences of the financial crisis.
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Law Commission J&S review and other reports?
In both the financial crisis, and the weather-tight buildings situation, it would seem
that there might be multiple plaintiffs, and multiple respondents. This Issues Paper
and some prior reports consider these parties.
However, it would seem the Joint & Several Liability discussion is often incomplete, in
so far as it typically only considers parties that remain involved at the end of a hearing
process.
I can follow the arguments with regard those found to be at fault, well covered by legal
minds in a number of reports, and r it appears futile to propose the alternative.
As such, I intend to canvas some of the sub-issues and assumptions raised.

So, how is consideration of the individual relevant to this J&SL review?
I suggest that the perception of the principle of Joint and Several Liability has
consequences for individuals much earlier than the end of the hearing process.
I also believe that these early consequences cause significant costs for individuals and
small respondents, and not just those found to be at fault.
This gives rise to consideration of some inequitable situations:
a) the young employee
As mentioned above, whoever has prepared the documents/drawings is likely to be
identified on documents issued for ‘Building Consent’ or ‘For Construction’. They may
have limited responsibility, and may have limited influence.
Under the Building Act, the “person” (company and/or individual?) preparing the
documents is held responsible for their work.2 Typically, under contract the young
employee, working on the drawing board, is likely to be appropriately responsible

2

Building Act 2004, section 14D (in March 2012 reprint)
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under an appropriate delegated authority – their supervisor and employer is in line
first. As such, the employee is likely to rely on the employer’s insurance, and the terms
of the contract agreement, for the employer’s projects.
But in a tort claim the plaintiff’s claim will be direct, to the young employee.
As has been the case with claims in the Weather-tight Homes Tribunal, simply being
identified can result in an attempt by the claimants (or territorial authority) to join in
individuals, particularly where the corporate employer (consulting company) no
longer exists, or the employer (partner) responsible has moved on and is no longer
reachable.
Thus, with the absence of the former employer, the young employee may be easily
targeted. And, with the nebulous nature of building claims, they are likely to face
significant costs before they are able to even respond to a claim. And, the possibility
exists that they could be drawn into the proceedings without access to original copies
of the project information or contract documents (employment and project), and
without personal insurance cover.
This can occur whether the individual is found at fault or not. These initial costs can
occur before causation is thoroughly considered, and the opportunities to recover such
costs are limited.
We believe that the current legal process and the principle of Joint & Several Liability
affects the early decision making of the plaintiffs and their advisors, resulting in such
‘fishing expeditions,’ as have occurred in the Weather-tight Homes Tribunal.
We are aware that in some cases the Tribunal Chair has been quite aware of this
situation arising, and has addressed it as early as they can in the hearing process.
We believe that consideration should be given to the effects that Joint & Several
Liability has on the early advice of advisors, and the decisions of the plaintiffs to make
such claims against individuals (and smaller parties).
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b) limited involvement, limited influence?
An individual employee (or consultant) may have limited influence, particularly where
their involvement has been of a limited nature. This is also the case where the
consulting company has been engaged as a sub-consultant.
Similar to the young employee discussion above, under a contract the consultant risk
can be appropriately limited to recognise the structure of the project relationships, but
in a tort claim the plaintiff’s claim is again direct and unlimited.
Where the employee/consultant may not even have been engaged to provide a
complete service, again the simple identification of the employee/consultant can result
in them being drawn into the legal process as above.
Limited involvement, and limited influence, may not be the initial consideration at the
point where potential respondents are drawn in. And it is not unknown for lawyers to
recommend that one rely on the process to sort it all out in the end.
This may be considered a cost of doing business, but consideration should be given to
how the Joint & Several Liability principle may contribute to the involvement of
employees/consultants being subjected to these considerable costs to respond,
particularly in building claims where ‘causation’ is not initially demonstrated.
In many building cases the main claim of the plaintiffs is for economic loss, and
logically it follows that a lot of the initial effort is put into establishing that primary
loss. For the plaintiff’s legal team, it makes a lot of sense to have a single omnibus
claim item of economic loss, include as many defendants as possible, and then to
divide that single economic loss item across the defendants that remain at the end.
However, distribution of this omnibus economic loss item is of secondary interest to
the plaintiffs’ lawyers, as they know that, they may rely on the principle of Joint &
Several Liability to ensure the whole award is recovered in the end.
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While initially it is the plaintiffs’ lawyers that frame the claim, the early strategic advice
to respondents may be to not attempt to split the claim (as such an early discussion
might appear to indicate an acceptance of liability).
It may be that employees and consultants have to respond to more of these claims,
particularly where they have had less involvement and influence in the project, as
occurs when engaged as a sub-consultant or working for developers.
It does seem odd that under the Joint & Several Liability principle it appears that
limited/reduced involvement or limited/reduced influence does not get matched with
limited/reduced risk.
As recognised by the reports it may be that this is addressed through the hearing
process by considerations of contracts, causation and proximity.
The J&SL principle appears to result in unlimited liability, where for the same project,
under a negotiated contract reasonable limits may have been agreed.3
Lets say that the appropriate identification that occurs under the current Building Act
exposes design documentation individuals to claims, and the initial costs to respond
remain the same even when the individual’s involvement or influence has been
limited.
A recent revision of the Building Act clarifies that a design consultant visiting a site is
not equivalent to the same person visiting the site in an observation or administration
capacity, and a similar clarification with regard to inspections by territorial authorities.
These revisions/clarifications in the Act appear to be a good thing.

3

The Issues Paper mentions that claims cannot be made under both Contract and via tort. I
found this confusing as I have observed a claim in the High Court on that basis (i.e.
separate headings for multiple bases of claim). While the defendants counsel may have
intimated the above, they did not treat it as a safe defence. Nor did the HC Decision for
Strike-out and Summary Judgement mention that such separate causes of action could not
be pleaded concurrently.
This case did not continue beyond that decision, a settlement proposal being agreed.
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I expect they will be useful in civil matters, but wonder whether they will result in the
same reasoned clarity for claims in tort.
c) the costs to respond may be substantial
For individuals and small parties the costs to respond to an undeveloped or nebulous
claim can be substantial.
This point may have been mentioned above, but lets consider it further.
Engagement of legal advisors is a significant expense.
For a small consulting firm (e.g. architectural or engineering), with insurance, the
excess could be a decent portion of the fees earned on that project, especially if their
work was done on limited service basis.
For an individual (as considered above) without insurance, the proportion of their
salary could much higher, and dollar-wise it might easily exceed the earnings
connected with the project.
Should a strike-out action be undertaken, the legal costs might exceed the fees of the
original project work.
All these costs occur whether the respondent is found to be at fault or not. And, lets
consider that the claimable costs, should the consultant make that claim for Costs, are
controlled, and do not include the stress, time, and costs of the consultant.
We sort of understand that policy prevents a detailed consideration of this during the
hearing process. But, under Law Commission review circumstances it seems this is the
appropriate time for such issues to be considered.
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d) the undivided omnibus claim
As mentioned previously, it is in the plaintiffs’ interest to maintain a single undivided
claim of redress for economic loss.
To me, it seems that the Joint & Several Liability principle buttresses that interest.
To me it also seems unjust for the review report to say that there is a “common law
objective of fully compensating the plaintiff”
I have not worked out whether this 'objective' is the result of an observation that
successful claims fully compensate the plaintiff? But, surely the objective should be for
fair and reasonable justice for all, whether plaintiff or respondent found to be at fault?
The reports assume and discuss that differing causes of actions may be addressed by
considerations of accountability (or causation), and duty-of-care (or proximity).
Lets say I have observed a process where it took quite a while for the parties to sit
down and consider these matters.
I am also aware of a different claim process, for a multi-unit WHT claim, where the
issues of accountability were considered. Some unit owners had particularly useful
documents (such as pre-purchase inspection reports), and other owners had not
bothered to obtain such reports, and the combined developed/revised claim
recognised this (the lawyers for the territorial authority may have contributed to the
early revisions of the claim).

Other input
I have had another Architect review a draft of this submission.
He had not read the Law Commission Issues Paper and earlier reports.
A quick comment about those with minor culpability resulted, from which I mentioned
the issues of causation and proximity, and the necessity to break up the single omnibus
claim for economic redress (as previously covered).
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Yet, the perception of how Joint & Several Liability will be applied continues to be
problematic because it seems to stand alone.
Lets say we do not understand why we would end up paying for another persons
fault, even if we were found at fault for something else on the project. That does not
seem fair, equitable, or just.
That said we do recognise that the members of the Law Commission are more likely to
know the current common law, and the issues paper strongly states that the common
law is for the plaintiffs to receive ‘favour,’ and not the wrongdoer.

To conclude
I am aware that the principle of Joint & Several Liability (for claims in tort) is not the
full story:
-

yet despite considerations of accountability (causation) and duty-of-care
(proximity) being relevant mechanisms, I wonder whether these mechanisms
are as effective as the writers of the issues paper believe

-

I also think that the anticipated end of the hearing process (and a general and
optimistic understanding of the J&SL principle by claimants) affects the advice
and decisions made at the start of the process

-

and, that further consideration should be given to that (particularly with regard
to respondents who will be found to not be at fault)

As this issues review is as much about perception as anything else, it may be best to
always put Joint & Several Liability in context, rather than defending a principle that
on its own is unjust (the common law favours the plaintiff).
In context, following due consideration of matters of Contract, accountability (or
causation), duty-of-care (or proximity), along with logical division of the omnibus
claim into separated items, then maybe Joint & Several Liability remains the
appropriate policy option.
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We will rely on the submissions of the professional institutes to again promote and
discuss the alternatives, such as the proportional liability option.
I also ask that consideration be given to the exposed nature of the building design
professionals. As the preparers of documents they are more visible as individuals than
many other professionals and skilled trades-people.
Although I believe that such visibility makes sense, I am concerned that it can result in
disproportionate outcomes for visible parties when compared with those less
identifiable (both within the building project, and when compared with other
professions), and that the principle of Joint & Several Liability contributes to those
adverse inequitable outcomes.
While the principle of Joint & Several Liability seems to relate only to the end of the
hearing process, and therefore plaintiffs and wrongdoers, considerable consideration
should be given to its effect earlier in the process, for which I have given examples of
those who may be drawn in but found to be not at fault.

Yours sincerely

Bruce McCartney
bma@clear.net.nz
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Our comments reflect each author’s knowledge acquired over 40 years working in the building
industry.
Trevor Jones trained as a building surveyor in the UK, has direct experience with their home
warranty scheme (‘NHBS”), with the last 11 years predominantly being involved very closely as
an expert in NZ’s leaky building disputes and building remediation.
Philip O’Sullivan trained as an engineer. In 1995 he became a BRANZ Accredited Adviser and a
building surveyor. He has extensive knowledge of the leaky building problem, including the
various organisations involved in this disaster.
William Hursthouse trained as a builder before becoming a Registered Building Surveyor in 1997.
Since then he has been extensively involved as an expert in remedial design and disputes over
the remediation of leaky homes. Philip is the current President of the NZIBS and is on the
Executive of the NZIBS with Trevor and William. NZIBS members are extensively involved in the
investigation and remediation of leaky buildings and the associated litigation and legal action.
We have also sought the opinions of our members and in particular past-Presidents and selected
members with a particular interest in the law.

SUMMARY
It is the view of the New Zealand Institute of Building Surveyors (NZIBS) that a shift to
proportionate liability should be adopted but not without an effective voluntary home warranty
scheme in place, similar to the National House-Building Council (NHBC) warranty operating in the
United Kingdom; refer: www.nhbc.co.uk
We also support the concept of peripheral wrongdoers and capping of liability for professionals in
certain circumsatance.
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BACKGROUND TO NHBC (National House-Building Council) – Trevor Jones
NHBC is the leading warranty and insurance provider and standards setter for UK house-building
for new and newly converted homes. As a nonprofit distributing company, it reinvests all income
in achieving its primary purpose; improving quality in house building to protect homeowners.
NHBC started as the National House Builders Registration Council (NHBRC) in 1936, created to
tackle sub-standard building practices following government slum clearances.
In the UK, builders who through technical incompetence or financial pressure, skimped in the
building process marred an inter-war housing boom. Countering a drop in confidence in the
industry, NHBRC aimed to increase the professionalism and care shown by house-builders,
therefore improving the finished product. At the time it was created, the situation was similar to
the the lack of confidence in NZ due to the Leaky Building crisis that exists today.
NHBRC achieved its aims by establishing an approved house builder register, by inspecting and
certifying new houses as fit for purpose, and by influencing legislation. This was underpinned by
the first standard construction specification for new homes; the forerunner of the NHBC
Standards which protect homeowners today.
NHBRC's registration process included an innovative warranty for buyers of certified houses that
defects arising from non-compliance with specifications during a two year period from date of
purchase would be fixed by the builder, with NHBRC arbitrating in disputes. In 1965, this evolved
into today's ten-year Buildmark warranty; also available to Housing Associations (a similar set up
here could include the Housing New Zealand Corporation.).
NHBRC was renamed as NHBC in 1973, having become financially and governmentally
independent. The NHBC model is a demonstrable success, copied to varying degrees around the
world in countries such as China, South Africa, Holland, Australia, Canada and the USA.
It should not be confused with insurance-backed warranties, which do not actively attempt to
manage risk, rather they tend to be passive, collecting money in good times and then using
various mechanisms to reduce or avoid payouts in adverse times. The difference between the
proactive NHBC model and the reactive conventional insurance model is important as the
proactive model creates a feedback loop to increase quality in a way the reactive model does not.
Three quarters of a century of experience has allowed NHBC to shape UK house-building. By
setting standards and inspecting new homes, and by providing industry feedback and training,
NHBC drives continual improvement. NHBC Buildmark warranties now cover over 80 percent of
new UK houses; 1.7 million homes are protected currently. Nearly seven million homes have
benefited so far, representing over 30 percent of the UK housing stock, giving homeowners
assurance and redress on occasions when things go wrong.
In the 2011/12 year its total income was £152M with an after tax surplus after tax of £48M after
paying claims of £70M during this period. It has an accumulated balance of £384M on its
revenue account. It has net insurance reserves of £1.1B. It very much appears to be a
financially stable and prudently managed organization.
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Having lived and worked in the UK building Industry for most of my professional life as a building
surveyor, I can say with confidence that the NHBC warranty is demanded and relied on by
consumers when purchasing new homes, and that there is high customer confidence and
satisfaction in the knowledge the development has a builder that has the NHBC warranty. I have
also worked for NHBC in investigating and repairing defects to developments that have called on
the warranty due to building defects. The development is not blighted by a call on the warranty, in
the same way a Leaky Building is blighted in NZ in the WHRS scheme.
The idea of adopting a NHBC type warranty scheme is currently being considered in New
Zealand by the Construction Industry Council (CIC), a pan- industry forum for the building and
construction industry in NZ.
It is our recommendation that the NZ building industry with consumer input and Government
assistance adopt such a scheme. This would then allow proportionate liability to be adopted in NZ
for the construction industry, if this is considered appropriate.
In our view the scheme should be voluntary, not mandatory. This is because any organization like
this has to be able to manage risk; which means retaining the option to decline cover.
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BACKGROUND TO THE LEAKY BUILING PROBLEM IN NZ – Philip O’Sullivan
In any disaster it is important to understand the causes and behavioural drivers so as to then
improve the system.
The root causes established by the Claddings Institute NZ Industry Forum in May 2000 was that
there was a lack of scientific understanding of how external framed and clad walls actually
performed. This lack of understanding led to and allowed inadequate cladding systems. There
was little responsibility or accountability in the industry – a problem we are still grappling with. In
short, there was a lack of information and education.
The underlying behavioural driver was self-interest within what is a very fragmented industry.
This is hardly surprising, but it was particularly rife at the top, so those working at the coalface –
designers, builders and councils, were let badly down. They trusted the system.
The following paragraphs have been written with the sole intention of demonstrating how selfinterest led to and sustained leaky buildings and the need to take the powerful motivation of selfinterest into account with any system moving forward. Self-interest is quite normal and to
expected. The key is to align the interests of each part of the industry with that of the
homeowner.
The Building Industry Authority (“BIA”) permitted the use of untreated Radiata pine based on
misplaced ‘green’ beliefs that getting rid of all chemicals was good for the environment. There
were inappropriate appointments to both the Authority and senior management for political, or
politically–correct reasons. None of this was beneficial to the homeowner. When a seasoned
industry professional was finally appointed as Chief Executive in 2001, it did not take long to
establish the Hunn investigation and obtain the subsequent report.
BRANZ had appraised (effectively approved) both untreated timber and inadequate cladding
systems – the combination of which was disastrous. Fear of litigation meant they did not retract
these until the dust had well settled. A NHBC type scheme would have been proactive rather
than resistant to change. Although BRANZ scientists supported change, many of their less
technical minded staff maintained a false belief that existing flawed systems could be built right
and vehemently opposed change. This belief or self-interest had no regard for the industry or the
consumer.
Standards New Zealand was not funded by Government, instead being largely dependent on
sales for income. In its desire to produce income by sales of new standards, in combination with
an inadvertent loophole due the CER (change from commodity to hazard classes which dropped
the requirement for mild fungicidal resistance in the treatment of framing timber) Standards NZ
were manipulated by Carter Holt who conspired to have untreated Radiata pine approved via
NZS3602. Carter Holt wanted to increase profits by avoiding treatment, reducing kiln drying time
and reducing stock levels. Warnings from scientists such as Dr. John Butcher of Forest
Research that framing treatment was a cheap form of insurance went unheeded.
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Riskpool, a cooperative “insurance” scheme for Councils, preferred to ignore the problem, hoping
it would disappear, fearing any publicity would increase claims.
Master Builders appear to have been influenced by Carter Holt’s sponsorship and by their
relationship with BRANZ. They may have also been concerned that any publicity would increase
claims against its guarantee scheme. Master Builders scheme benefited them as it created a
strong incentive for builders to join Master Builders so as to avail themselves of the guarantee
which customers were demanding. The actual benefit to customers is debatable.
Certified Builders pushed strongly for change as it wanted to launch its own competitive
guarantee scheme to attract members, but was unable to do so until fundamental improvements
had occurred.
The designers, builders, subtrades, councils and insurers who trusted the system were let badly
down.
We have no doubt that we need a sophisticated risk-focussed customer-aligned organisation to
effectively manage quality by approving:




the products and by holding suppliers to account,
design and construction companies and the people behind those companies,
the drawings, specifications and the construction;

And if things go wrong to find out why, to ensure it is properly fixed then feed the knowledge
gained back into the industry to avoid repetition.
The key is aligning the interests of the industry with that of the homeowner so that is why
a NHBC-type scheme needs to be established.
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OUR ANSWERS TO THE LAW COMMISSION SPECIFIC QUESTIONS
Q

Submission Questions

Answers

1

In what ways, if any, does joint and several
liability work well at present?



Joint and several liability benefits
plaintiffs where there is a deep pocket
defendant sufficiently liable to
effectively underwrite the claim.



In the context of leaky building claims;
which are factually and legally
complex, there is more often than not
a hard fought and drawn out set of
expensive proceedings that are taken
to the wire, with settlement possible
because there has been a battle of
attrition. Some defendants have been
caught up in multiple claims, most
obviously the Auckland Councils. The
leaky building crisis has forced some
good operators out of business
through no real fault of their own,
simply because they followed
allowable building systems and
common practices.



As Justice Arnold said in part in the
Sunset Terraces action [2010 NZLR
486]:
[212] There is little doubt that litigation
is a poor instrument to provide
appropriate remedies to people
affected by large-scale systemic failure
of the type that has occurred, for
example:
"(a) Generally speaking, courts are
confined to determining the specific
issues that particular proceedings
raise certainly where private law
claims are made. They are unable to
undertake a holistic or comprehensive
assessment of the underlying problem,
much less to impose a comprehensive
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solution on all involved. In this context,
litigation is piecemeal and illdirected…
"[213] Against this background the only
realistic solution is one which is
comprehensive in its coverage and to
which all who bear some responsibility
for what has happened contribute.
Given that many from the private
sector have gone out of business, the
burden may ultimately fall substantially
on central and local government, but
each has played a contributing part.
This may be the price that we are all,
as taxpayers and ratepayers, obliged
to pay for remedying the results of a
regulatory construct that simply did not
work as envisaged."


The outcome for the homeowner of a
leaky building using litigation
frequently depends on how good their
legal and expert team is, more so than
the merits of their case and most
significantly, the question is – are
defendants they are suing good for the
judgment?



The current position is that in order for
the owner of a defectively built home
to obtain a full remedy they must
litigate and take their chances with that
litigation providing them with an
effective solution.



Whilst in the United Kingdom it is not
possible to sue the Council in
negligence, the position in New
Zealand is that such damages are
available. This puts heavy burden on
local rates.



The absence of any effective new
home warrant scheme along the same
lines as the NHBC in the United
Kingdom leaves no alternative,
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especially as is often the case the
council is the last man standing.
2

Under joint and several liability each
defendant is liable for all the damage they
are found to have caused, even if other
defendants are also responsible. Is this
fair?






3

Joint and several liability only applies
where the defendants are liable for the
same loss or damage. How do you think
this “same damage” requirement should be
applied in practice?



4

Joint and several liability is intended to
ensure that the plaintiff is fully
compensated for their loss, even if one
defendant is missing or insolvent. Is this
goal achieved in practice?
Should plaintiffs be able to recover the full
amount of their loss without claiming from
all possible defendants who contributed to
the damage? If so, why? If not, why not?



5





6

How effectively does apportionment
operate in practice? Does apportioning
responsibility between several liable
defendants do justice between defendants?





Obviously not fair to the defendants.
However, without the comfort of an
industry wide accepted warranty
scheme that puts confidence in the
market, coupled with a shift to
proportionate liability there is no real
alternative to joint and several liability
to protect the wronged party.
A plaintiff that could only sue Council
as all other parties were no longer
viable may only achieve 20% under
proportionate liability. This would
make any claim uneconomic to run as
costs would exceed the award.
Whether or not there is “same” or
“separable” damage in a building
defect situation can only be
determined by expert investigation and
fact based evidence. In most “leaky
building” cases there is more than one
cause of damage on each elevation.
Generally only where there is a solvent
party left such as a council, larger
corporate or responding insurance
policy.
Generally that is the preferred option
for the wronged party. It is a question
of balancing the cost of litigation
against the likely outcome. Pursuing
minor players could be costly and
uneconomic with no guarantee of a
positive outcome.
Not seen as fair to the respondents,
some of whom may have contributed a
relatively small amount to the problem.
Apportionment is attempted in
mediation situations and can work
well, but is also often governed by
parties’ ability to pay.
It is not often well applied in hearings
as judges and adjudicators lack the
expert knowledge to fully understand
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the degree of negligence to apply the
intuition necessary in apportionment.


7

8

Which, of joint and several liability and
proportionate liability, do you consider
fairer? Why?



If a system of proportionate liability were
introduced, what if any additional measure
do you think would be needed to protect
plaintiffs, for instance against uncollectable

Some lawyers are good at influencing
a judge’s or adjudicator’s thinking. In
other cases a degree of prejudice
seems to affect outcomes.
An example of where joint and several
can be grossly unfair is when one per
cent fault can lead to 100% liability e.g.
if the bottom edge of fibre cement
cladding is not painted, water dripping
from this bottom edge is drawn up into
the sheet by capillary action which
could lead to decay of untreated
framing. This would justify a full reclad
at possibly several hundred thousand
dollars – at the expense of Council as
in theory this could have been checked
by an inspector using a mirror



Against this is the argument: why
should the innocent plaintiff bear any
cost? It is really just an unfair
situation, so it seems reasonable that
this unfairness is shared via some sort
of hybrid system.



Liability is like pain – it is useful and
necessary to moderate behaviour, but
too much is debilitating. The problem
is plaintiffs just don’t care – they want
someone to pay, even if innocent
defendants are coerced into settlement
to avoid the cost of litigation and court.



Some form of hybrid proportionate
liability would also encourage a NHBC
type warranty scheme (“NHBC”) which
would put a fence at the top of the cliff
so as to greatly reduce litigation and
the likelihood of unfair situations
developing later.
Exceptions (discussed below) would
help.
However, we suspect that joint &
several liability will be retained in
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shares?



9

Which if any of the hybrids or other
alternatives to straight joint and several
liability or straight proportionate liability do
you prefer? Why?



Defendants, in order to encourage
cases to be heard in a building court,
could pre-agree to cover uncollectable
shares up to a certain level. It would
need to be streamlined and be less
expensive than the courts, and with
high quality specialist judges and court
appointed experts to assist. If cases
are appealed to a higher court,
proportionate liability would remain.



Streamlining could consist of
appropriate procedures, pre-hearing
expert meetings chaired by a court
appointed expert, restricted and
concise statements of claims and
briefs and the use of expert panels for
example.
If joint and several liability remains, we
prefer a specialised court system as
stated in our answer to Q8.
If a version of proportionate liability is
adopted, the concept of a “peripheral
wrongdoer” with a cap of liability could
be a reasonable form of hybrid system.
It is conceivable that our members
could face proceedings as a principal
or peripheral wrongdoer, depending on
their role and the circumstances.
We support the idea of a peripheral
wrongdoer. We believe the test should
be “were they able to fully control their
involvement and thus able to manage
or mitigate their potential liability”.







10

If the “peripheral wrongdoer” model is used,
do you think it is necessary to include a
threshold test or definition in legislation? If
you support a statutory threshold, what
threshold would you prefer? How should
this be applied in practice?

which case we favour a specialist
building court to deal with building
cases which could then well operate
on a proportionate basis as it would be
compartmentalised from the main
court system.
The plaintiffs could opt for this, or
chose the normal court pathway with
the existing joint and several liability.





Principal wrongdoers would be
designers who administrated the
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12

If the “plaintiff at fault” model is used,
should there be a threshold level for
contributory negligence by the plaintiff,
before proportionate liability applies? If so,
what level do you consider appropriate?
Overall, which of the options for reform or
the status quo do you prefer? Why?








13

14

15

16

Should contributory negligence operate as
a partial defence for all claims, regardless
of whether the defendant is liable in
contract, tort, or equity?
Should defendants be able to recover
contributions from all other potentially liable
parties regardless of whether the defendant
is liable in contract, tort, or equity?
Should the rules relating to contributory
negligence and contributions be the same
whether the claim is based in contract, tort,
or equity?
Do you consider that leaky homes claims
have exposed problems in the operation of
the rule of joint and several liability? If so,
what are they?



construction process, project
managers, builders and councils.
Peripheral wrongdoers could be
designers who did design work only,
subtrades, suppliers, pre-purchase
inspectors, valuers and vendors giving
warranties.
No threshold to the consideration of
contributory negligence; in each case
the full spectrum of 0% - 100% should
be open to consideration.
Refer our answer to Q8
We prefer proportionate liability with
some modifications such as the
introduction of the “peripheral
wrongdoer” with a cap of liability
discussed above, but realise that
choices should be available to both
sides that encourage better dispute
resolution.
We also strongly support a NHBC type
home warranty scheme to reduce the
need for litigation.
Yes: We believe contributory
negligence should be considered in all
cases.



Yes



Yes.



Yes, we believe they have. The
coalface defendants have not only had
to bear the cost of remedying their own
faults, but also the cost of replacing
flawed systems so the costs are
disproportionate.



It has also very much left the ratepayer
to bear the burden of the failings of
other others.
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17

18

19
20

21

Which of joint and several liability or
proportionate liability do you think would
produce fairer outcomes in leaky building
cases? Why?



Do you consider that the joint and several
rule has adequately protected
homeowners’ interests in leaky homes
cases?
Could a change to proportionate liability be
limited to a specific sector?
If New Zealand were to shift to a system of
proportionate liability in the construction
sector, would a compulsory builders’
warranty scheme be necessary to protect
the interests of the homeowner? If so, how
should this be funded and run?



In the wake of the global financial crisis, do
you consider that auditors and other
professional advisers should be able to cap
their liability, as in Australia? If so, how
should a liability cap operate? What
classes of defendant should receive the
benefit of liability caps?





It should not be the role of the
ratepayer to underwrite the building
industry.
Neither, because leaky building cases
are so often inherently unfair.
Clearly joint & several suits plaintiffs
and proportionate, most defendants
Generally no; refer to our answers to
Q1 & Q7.



Yes; refer to our answer to Q8.



A warranty scheme would be
absolutely essential, but voluntary is
preferable to mandatory. It needs to
be run by a pan-industry board with
consumer involvement. Eventually it
would be self-funding, but it would
need initial support from central
government and cooperation with
Councils and existing organisations so
as to not duplicate resources.
Capping, in our view, is essential for
people like auditors, valuers and those
doing pre-purchase inspections. It is
best to have these people involved,
but not exposed to disproportionate
risk.



Many NZIBS members avoid
prepurchase inspections on homes
because of the current risk. The CGA
means we can not contract out and
FTA tends to set quite high levels of
expectation. If we did 100 inspections
and were caught on one, that would
more than wipe out any profit we had
made on the other 99.



Our members are required where
necessary to be insured, but
availability of PI insurance in not
guaranteed.



At present a disaffected homeowner
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can lodge a claim with the WHRS, at
almost nil cost and there is no real
ability for respondents to claim costs
even if the claim is without merit.


22

Even though the lending banks
recommend NZIBS or RICS building
surveyors, most prepurchase reports
are currently done by non-members.
The quality is variable and more often
not, poor; which results in the authors
soon being sued out of existence.
Very relevant: we can learn from it,
and do better.

How relevant is the Australian experience
for reform of liability rules in New Zealand?
To what extent do the reasons and
conditions that led to this change in
Australia in 2003 also apply in New
Zealand?
How important is it that there be one liability
regime applying across Australia and New
Zealand?



24

What weight should the Commission give
CER when considering whether to
recommend changes to New Zealand’s
liability rules?



25

Given that the different Australian states
have not yet harmonised their liability
regimes, if New Zealand decides to adopt
proportionate liability, how should we draw
on the Australian experience?
Are any of the liability models used in other
jurisdictions discussed in this chapter
preferable to the current system of joint and
several liability in New Zealand? If so, why?
And if not, why not?




Study, learn, improve.
We need to create confidence in the
building industry and satisfaction for
consumers



In the UK the domestic market has
substantial confidence in the building
sector because of the NHBC warranty
scheme, such that it is rare for
litigation (and thus off the legal radar)
– it is the industry and the NHBC
managing the standards and outcomes
with high consumer satisfaction and
awareness of the warranty. There is
no strain on local councils to be a
backstop insurer, which has been the

23

26



Removes barriers and negativity to
trade and investment. Having said
that, there is little point repeating failed
systems: we can learn, improve, then
they can follow our lead.
It should be given a high weighting in
terms of the non-specialist courts, but
this could be less significant for a
specialist court for the building
industry.
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outcome with the NZ liability rule and
the absence of any suitable alternative
such as an industry wide accepted
warranty scheme.


27

To what extent should a liability rule
balance fairness or justice concerns with
economic efficiency? How can the best
balance be achieved? If there must be a
trade-off between fairness and efficiency,
which should be preferred?



28

Do you think it is true that some categories
of defendants in New Zealand tend to
become “deep pockets”? Which defendants
are particularly affected? Do you think this
is a problem? Why or why not?



29

Do you favour using proportionate liability
to deal with the issues of “deep pockets”?
Are there other options to prevent “deep
pockets” bearing disproportionate liability?
Are there other ways to prevent “deep
pockets” becoming risk averse?
Overall, do you think that joint and several
liability is a fair system?



31

Overall, do you think that proportionate
liability is a fair system?



32

What, if anything, could be done to improve
the fairness or efficiency of outcomes under
joint and several liability (either to the



30





The NHBC is successful because it
is a voluntary scheme – it has had
to strive to be accepted. Being
voluntary also avoids Government
interference and means it is not forced
to provide warranties to high risk
architecturally complex and risky
homes. Owners of such houses can
look after themselves.
Economic efficiency stems from quality
– doing it right then finding ways of
doing things more efficiently whilst
maintaining standards is best.
Penalising well established good
organisations with unfair burdens, by
say joint and several liability,
eventually must decrease economic
efficiency.
Those affected are Councils and large
corporates. Smaller companies and
operators have successfully avoided
liability by closing their companies and
protecting their assets with family
trusts.
Only proportionate liability would work
with deep pockets and the only way to
achieve this and also to avoid undue
risk adverse behaviour is to establish a
home warranty scheme,
Joint & several is not a fair system - it
tends to benefit the plaintiffs ; however
in the absence of a warranty scheme
there is no suitable alternative.
It would only benefit certain
defendants so it would only be fair in
conjunction with a suitable warranty
scheme and various modifications (a
hybrid system)
The types of cases are fact specific
and making generalised rules would
be arbitrary. A better option is to get
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plaintiff, the defendant, or overall)?



33

34

35

36

buy in across the sector to a universal
warranty scheme that is voluntary, but
that becomes the standard.
Having said that, some hybrid
modifications would help, refer to our
answers to Q9 and 10
Achievable with a suitable warranty
scheme.

If proportionate liability were to replace joint
and several liability, what if any
adjustments would you consider necessary
to ensure fair outcomes?
How do you think the interests of plaintiffs
and defendants should be balanced in a
fair system of apportioning liability? How
important is avoiding disproportionate
burden on some defendants, compared to
ensuring that plaintiffs receive an effective
remedy?






There is risk in any transaction.
Even with very experienced experts
and practitioners deciding on what is
the correct and fair apportion of liability
is quite often not done in a scientific
way. Unless there is a suitable and
generally accepted NHBC type
warranty scheme there will continue to
be unjust and heavy burdens placed
on some parties.

What, if any other changes do you think are
necessary or desirable to improve our
liability rules? Why?



For peripheral wrongdoers, changes to
the CGA and FTA would need to be
considered. The WHRS Act also
allows claimants to scattergun for
respondents and run vexatious claims
without any real fear of costs against
them being awarded. This is
inherently unfair, as it allows what is
effectively extortion of settlement
monies from respondents seeking to
avoid ongoing litigation.



The appointment of an independent
expert to assist the court may
assist in complex expert witness
weighted cases, even when all
parties engage experts. It is
perhaps more necessary when an
expert is not engaged by one or
more of the minor parties.



We prefer a hybrid option, as noted in
our answer to Q8, in conjunction with a
NHBC type voluntary warranty
scheme.

Overall, do you think that New Zealand
should retain joint and several liability or
shift to proportionate liability or adopt a
hybrid option? Why?
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The Law Commission of New Zealand
PO Box 2590
Wellington
12th February 2013
SUBMISSION TO THE LAW COMMISSION ON THE REVIEW OF JOINT AND SEVERAL LIABILITY
The New Zealand Institute of Architects (NZIA) has been in existence since 1905, and is the
professional body which represents the interests of over 90% of architects in their role as
principals and as employers and employees. It liaises with kindred professions and industry
participants.
NZIA is aware of the competing interests of both plaintiff and defendants with respect to the
uncollectable contribution resulting from joint and several and contrastingly, proportionate
liability forums. We welcome the opportunity to participate in discussion resulting from the
Law Commission’s Discussion Paper: Review of Joint and Several Liability.
1) NZIA has been concerned for many years about the consequences of joint and several tort
liability on its members. Through the Inter-professional Committee on Liability, we made
submissions to the Law Commission in both 1992 and 1998, long before the leaky building
saga.
2) The mere fact of being associated with a building project -- through design, documentation,
construction-observation, or providing certificates -- is sufficient to implicate the architect in
potential joint and several liability litigation. Such involvement is often unwarranted, timeconsuming, unproductive, expensive and emotionally debilitating. Architects often question
the wisdom of practising their chosen profession, given the risks associated with their
potential exposure to litigation.
3) Architects always acknowledge responsibility for their negligent actions, omissions or
inadequate advice and they are prepared to bear the cost consequences resulting there
from. But they are affronted when joined as defendants in spurious litigation which alleges
joint and several tort liability -- where the cost-consequences to them are completely out of
proportion to the perceived liability and the architect’s financial reward for service.
4) Architects can seek professional indemnity insurance backing which may reinstate their
financial position following exposure to legitimate and insurable professional negligence
claims. Professional indemnity (PI) insurance allows them to manage their businesses in a
commercial environment. What they cannot accept, plan for, or financially accommodate, is
their possible exposure to uninsurable losses which may arise from joint and several tort
liability. Unfortunately, many have been caught as a by-catch in these these purse-seine
litigations.
5) Professional indemnity (PI) insurers can also budget for and plan their own reinsurance and
co-insurance arrangements and policy conditions in response to architects’ possible risk

exposure. What architects and their PI insurers cannot accurately predict, is liability which
goes beyond their proportionate share of liability in a legitimate claim from a “remote”
plaintiff – ie, one with whom the architect has no contractual relationship and therefore
exposed to unlimited liability, and also residential clients with whom the architect cannot
contractually limit their legal liability because of statutory prohibitions imposed by consumer
protection legislation, such as the Consumer Guarantees Act, Fair Trading Act, Building Act,
etc.
6) NZIA understands that effective PI insurance for building surveyors is difficult to obtain in
New Zealand because of the insurance risks associated with joint & several liability. It is our
impression that the majority of weathertight building surveyors therefore tend to be overly
cautious in their remediation recommendations. This accordingly, inflates the plaintiff’s
expectation of their entitlement for recoverable losses.
7) Whilst NZIA accepts that any future legislative changes to the rules relating to joint & several
liability will not apply retrospectively, and therefore have no application to leaky building
claims, there is always the future possibility of similar building industry-related liability
issues which may require resolution in circumstances similar to that seen in leaky building
dispute resolutions. Similar conservatism by experts may follow.
8) The potential exposure of insured architects to the reality and consequences of joint and
several legal liability – and their attractiveness as deep-pocket to plaintiffs – may inevitably
force PI insurers to withdraw from the marketplace – as they did with New Zealand leaky
building claims from 2003 onwards.
9) For this reason, NZIA made a submission to proposed amendments to the Building Act 2004
and appeared before the select committee to advocate for the concept of proportionate
liability in relation to residential properties. A significant number of other informed
submitters supported proportionate liability – including Local Government NZ, territorial
authorities for Auckland, Tauranga, Wellington and Christchurch, IPENZ, NZIA, Construction
Industry Council, Master Builders, Beca and others.
10) The NZIA submission referred to above, centred around a companion mandatory homewarranty scheme which would have ensured that any uncollectable contribution from
absent or insolvent concurrent wrongdoers was available to plaintiff’s. These submissions
were not accepted by Parliament, although Parliament did see fit to remove, as far as
possible, territorial authorities from the list of potential defendants in building-related
litigation.
11) We understand that Parliament at that time, had no desire to impose on home-owners the
extra financial costs associated with a mandatory home-warranty scheme.
12) NZIA accepts the outcome of the parliamentary process in the Building Act Amendment No 4
and several tort liability in New Zealand.
13) This NZIA submission pays heed to the particular characteristics of building disputes,
namely:- they involve many potential defendants; they are technically and factually complex
and require the input evidence of technical expert witnesses; they are very time-consuming
in both pre-trial preparation and subsequent trial and therefore extremely expensive to
resolve; their outcomes are often unpredictable and may entail uncollectable contributions
from liable defendants.

14) If proportionate liability is not recommended by the Law Commission, and if statutory caps
are not recommended in association with a proportionate liability regime, then NZIA
proposes that the rules relating to joint and several tort liability be modified to more
equitably redistribute the liable, but uncollectable contributions from absent or insolvent codefendants. (Such opportunity exists in what the Review at Chapter3.14-20 refers to as a
“hybrid” scheme.)
15) The salient features of this NZIA “hybrid” proposal, which we refer to hereafter as “No fault”
and which is illustrated by later accompanying diagrams, are:16) FOR PLAINTIFF
a) It retains the plaintiff’s right to identify at least one liable defendant in any litigation
contemplating joint and several tort liability.
b) It acknowledges the consequences to plaintiff and defendants alike, in situations where
one or more concurrent wrongdoers are either absent or insolvent.
c) It acknowledges that if all defendants are absent or insolvent, the plaintiff bears their
own unrecoverable loss.
d) It acknowledges the contribution of plaintiffs towards their own loss.
17) FOR CO-DEFENDANTS
a) It retains defendant’s right to join other co-defendants into the litigation process.
b) It preserves the ability of the court to apportion liability according to how it sees fit and
just according to the respective defendant’s contribution towards the plaintiff’s loss.
c) It acknowledges the possibility of uncollectable contributions from some co-defendants.
d) It acknowledges reduction of the plaintiff’s claim entitlement in circumstances where
they themselves have contributed to their own loss.
e) It acknowledges the judicial convenience and economy of determining the outcome of
all concurrent litigation within a single forum.
18) PROPOSED “NO FAULT” RULE’S EFFECT UPON BOTH PLAINTIFF & CO-DEFENDANTS
a) It acknowledges society’s exposure to risks associated with our economic and political
environment over which we often have little or no immediate or long-term influence or
control.
b) It acknowledges, but extends the circumstances in which the plaintiff bears some of the
risk of uncollectable contributions. (Refer 16 c) above)
c)

It acknowledges the real and often unrecoverable cost and economics of joint and
several litigation.

d) It acknowledges that a plaintiff’s common law right of legal redress may be rearranged
in a more cost-effective way, as has happened with the “no fault” presumption in the
Accident Compensation Act, and also the “knock for knock” agreement amongst vehicle
accident insurers in NZ. Both of these existing arrangements- one legislated and the
other contractual- have been designed to speed the dispute resolution process and to
offer a degree of certainty of outcome. The associated legal and expert witness costs
saved, are then directed more economically towards the settlement proceeds.
e) NZIA proposes that a similar “no fault” or “knock for knock” concept be applied to the
uncollectable liability contribution from absent or insolvent joint or concurrent
defendants. A concept such as this would imply that any uncollectable contribution
would be re-allocated equally between the remaining solvent joint/concurrent
defendants AND the plaintiff. All solvent parties then bear equally the (liquidity)
consequences of our economic and social environment.
19) This ”no fault” concept for the reallocation of such uncollectable contributions, would
surely require no major shift in judicial thinking or policy. (cf; Law Reform Act 1936)
20) If such “no fault” redistribution of the uncollectable contribution were to be adopted, it
would give a clearer signal to all participants in negotiation and mediation forums which rely
upon established legal principles. It will automatically expose a plaintiff to the realities of our
current and future commercial environment and encourage them to think more realistically
about the risks and cost of litigation. It will retain the current common law joint and several
tort liability framework, but will simplify greatly the often unproductive and legally
expensive time spent re-allocating the uncollectable settlement contributions from absent
or insolvent wrong-doers. It will provide a common sense commercial incentive to both
plaintiff and co-defendants alike, to pragmatically consider at an early stage, the costbenefits of avoiding a protracted and technically complex dispute resolution while at the
same time facing the prospect of sharing any uncollectable contribution.
21) The major initial obstacle to dispute mediation, is the plaintiff’s often unrealistic expectation
of their settlement entitlement - their opening offer. Considerable mediation time is spent
realigning the settlement expectations of both plaintiff and defendants. This realignment
may occur more quickly under the NZIA “no fault” proposal, if early on in their negotiation,
all parties were aware of their relative exposure to the redistribution consequences of any
uncollectable contribution.
22) The following diagrams 1 – 12 illustrate the concept of a “no fault” re-allocation of any
uncollectable contributions from absent or insolvent defendants. (Diagram 12 illustrates
the application of the suggested “no fault” outcome for defendants D3 & D4 which might
respectively represent the building consent authority and architect in leaky building
litigation)

23) This propsed “no fault” concept, which re-allocates any uncollectable contribution from
jointly liable defendants, is intended to apply only to the indivisible losses resulting their
negligence. It is not intended to apply to the separate divisible losses caused by con-current
(separate) wrong-doers and and which may ultimately become uncollectable, or partly
uncollectable.
24) Additionally, we attach herewith a private, commercially sensitive and therefore
confidential resume of typical outcomes in the leaky building dispute resolution process

involving our member architects. This is for the private information of the Law Commission
only, and not for publication or subsequent dissemination to others without prior
reference and the consent of NZIA.
25) We are aware that Colin Orchiston ,FNZIA, has submitted some worked examples of the
likely outcome of our proposed “no fault” concept and draw your attention to these at
pages 9 – 12 of his submission.
If requested, we shall be pleased to clarify any matter or answer any questions arising from this
submission.

Yours sincerely

John Albert
Acting Chief Executive
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Diagram 1
LEGAL CONCEPT OF JOINT TORT LIABILITY

Plaintiff is legally entitled to recover the full extent of their loss from all (collectively) or
each (individual) concurrent defendant in circumstances where the same indivisible loss
arises from their failure to exercise adequate duty of care (negligence)
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Diagram 2
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LEGAL CONCEPT OF SEVERAL TORT LIABILITY
Each concurrent tortfeaseor will be liable to the plaintiff for their own proportionate share
of the plaintiff ‘s loss
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Diagram 3
LEGAL CONCEPT OF JOINT & SEVERAL TORT LIABILITY

Plaintiff’s legal entitlement to full recovery of their loss caused by negligent defendants will
fail if all liable defendants are absent or insolvent. – i.e. Plaintiff bears full loss.
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Diagram 4
LEGAL CONCEPT OF JOINT & SEVERAL TORT LIABILITY
Uncollectable contribution attributed to absent or insolvent defendants is made good by
remaining solvent defendants.
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Diagram 5

CONCEPT OF PROPOSED “NO FAULT” AMENDMENT TO JOINT & SEVERAL TORT LIABILITY
Solvent concurrent tortfeasors contribute their own proportionate share of liability and the
uncollectable contribution attributed to absent or insolvent defendants is re-allocated equally
between remaining solvent defendants and plaintiff.
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Diagram 6
CONCEPT OF PROPOSED “NO FAULT” AMENDMENT TO JOINT & SEVERAL TORT LIABILITY
Solvent concurrent tortfeasors contribute their own proportionate share of liability and the
uncollectable contribution attributed to absent or insolvent defendants is re-allocated equally
between remaining solvent defendants and plaintiff.
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Diagram 7

CONCEPT OF PROPOSED “NO FAULT” AMENDMENT TO JOINT & SEVERAL TORT LIABILITY
Solvent concurrent tortfeasors contribute their own proportionate share of liability and the
uncollectable contribution attributed to absent or insolvent defendants is re-allocated
equally between remaining solvent defendants and plaintiff.
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Diagram 8
CONCEPT OF PROPOSED “NO FAULT” AMENDMENT TO JOINT & SEVERAL TORT LIABILITY
Solvent concurrent tortfeasors contribute their own proportionate share of liability and the
uncollectable contribution attributed to absent or insolvent defendants is re-allocated
equally between remaining solvent defendants and plaintiff.
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Diagram 9

CONCEPT OF PROPOSED “NO FAULT” AMENDMENT TO JOINT & SEVERAL TORT LIABILITY
Solvent concurrent tortfeasors contribute their own proportionate share of liability and the
uncollectable contribution attributed to absent or insolvent defendants is re-allocated equally
between remaining solvent defendants and plaintiff.
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CONCEPT OF PROPOSED “NO FAULT” AMENDMENT TO JOINT & SEVERAL TORT LIABILITY
Solvent concurrent tortfeasors contribute their own proportionate share of liability and the
uncollectable contribution attributed to absent or insolvent defendants is re-allocated
equally between remaining solvent defendants and plaintiff.
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Diagram 11

CONCEPT OF PROPOSED “NO FAULT” AMENDMENT TO JOINT & SEVERAL TORT LIABILITY
Solvent concurrent tortfeasors contribute their own proportionate share of liability and the
uncollectable contribution attributed to absent or insolvent defendants is re-allocated equally
between remaining solvent defendants and plaintiff.
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Diagram 12
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CONCEPT OF PROPOSED “NO FAULT” AMENDMENT TO JOINT & SEVERAL TORT LIABILITY
Uncollectable contribution attributed to absent or insolvent defendants is re-allocated equally
between solvent tortfeasors and plaintiff, ad infinitum. In this example D1 and D2 make part
contribution; D5 makes no contribution. The uncollectable contribution is re-distributed
between P, D3 and D4. Of this re-distribution, D4 can partly contribute to the re-allocation.
D4’s uncollectable contribution is re-allocated equally between P and solvent D3.

ANSWERS TO QUESTIONS POSED BY LAW COMMISSION

1

Joint & several liability works well when there are solvent defendants. It is also easy for
plaintiffs, in that they don’t have to identify all appropriate defendants.

2

It is unfair that defendants should contribute more to a plaintiff’s loss than their reasonable
proportion of that plaintiff’s loss.

3

Our observation in leaky building disputes is that rarely is the question of “same damage”
properly considered to be indivisible as between defendants. There has been judicial criticism
of the current dispute resolution process wherein the majority of claims are settled by
confidential mediation. It is our observation that a lax interpretation of the legal principles
associated with joint & several liability implicates architects unfairly by requiring a “risk/costsaving” settlement contribution quite unrelated to the proportionate contribution towards
the plaintiff’s alleged loss.

4

I suspect not in the case of leaky building claims, because of the technically complex factual
and opinionated evidence involved and the high financial cost and emotional burden suffered
by plaintiff’s, who are led to believe by an overly conservative approach frequently adopted
by building surveyors who fear their own exposure to joint & several liability should their
assessments be considered as a negligent misstatement. The plaintiff’s inflated expectation
of any settlement sum will necessarily cause them to believe they were not fully
recompensed.
The plaintiff will never be compensated if the defendants are absent, impecunious, or
insolvent.

5

If the claim is genuinely for the same loss and indivisible as to causation between joint
defendants, then the principle of recovery from one joint defendant is reasonable, provided
any defendant can join other defendants to the proceedings. But a caring and just society
should consider the overall balance of interests between plaintiff and defendant, particularly
in circumstances where, as with many leaky building claims and their consequential fiscal
fallout, the background to insolvency is a wide societal problem over which the plaintiff and
defendants have no control.

6

It works well only if all defendants are solvent, and when no one party is intransigent, or in
circumstances were their legal representative is inexperienced.

7

Joint & several liability is fairer to plaintiffs when some defendants are impecunious.
Proportionate liability is fairer to defendants in situations where there are solvent
defendants. What is needed is a legal system which recognises the merits and problems of
each and fairly balances the respective interests when some defendants are insolvent. (Refer
to submission attached)

8

Refer to answer to Q 7 & 9 and submission attached.

9

Our submission prefers an alternative hybrid system, which we describe for our convenience
as “no fault” because we allocate any uncollectable contribution equally between the
remaining solvent defendants AND the plaintiff without further judgement, in the interests of

fairness and convenience. The leaky building crisis and fiscal crisis are primarily both societal
and international in origin.
10

If any threshold is suggested, the judicial argument will concentrate upon achieving this
threshold. It will distort the argument unfairly as between major and minor contributors.

11

If proportionate liability is appropriate for defendants, and we argue that it is, then it should
also apply to the plaintiff.

12

The hybrid “No fault” scheme proposed by NZIA in its submission.

13

Yes, for reasons of equity.

14

Yes, for reasons of equity.

15

We see no reason why they shouldn’t be the same.

16

Definitely yes! The subject matter is highly charged emotionally and it is compelling at first
glance to empathise with the plaintiff. Many property developers have protected themselves
from the litigation process and re-emerged as a new entity responsible later for the same
havoc. Many experience sub trades which relied upon BRANZ Appraised products, have gone
out of business, at a time when their expertise is needed in remediation. Leaky building
mediations, whether within the WHRS mediation forum or otherwise, are often resolved with
inordinate haste without proper recourse to reasoned technical (as distinct from legal)
exploration and argument as to causation and consequence.

17

Refer answer to Q 9

18

It hasn’t, because many defendants are now insolvent or absent, leaving only major solvent
defendants, such as building consent authorities, major building product suppliers, major
construction companies and insured building professionals, as the only potential contributors
to settlement.

19

NZIA argued for proportionate liability within the residential building sector only, before the
select committee inquiry into Building Act Amendment No4. Liability exclusions can
otherwise be covered by contractual means.

20

Refer to Q19 prior. The NZIA submission for proportionate liability was based upon the
premise of an accompanying mandatory home warranty scheme being established. This
would require funding through a building consent levy applicable to all new renovations and
constructions. The premium might profitably be apportioned to skilled and properly qualified
building inspectors in the belief that their vigilant construction inspections might reduce the
incidence of claims against the warranty provider. This would reduce their risk exposure and
liability.
The cost of
such premium is likely to be less than the cost of building professionals giving advice on leaky
buildings and the current cost of settlements upon ratepayers. ACC was initially funded on a
similar concept. Housing New Zealand required such mandatory warranty be taken out on
new houses funded by them in the early 1980s.

21

Probably yes, because joint & several liability provides a vehicle for plaintiffs to extort
demanding settlement contributions prior to trial. The costs of trial are significant,

particularly in the case of building and accounting claims involving forensic technical experts
and voluminous documentation.
22

No comment

23

No comment

24

NZ registered architects have reciprocal registration rights in Australia and vice versa.

25

No comment

26

No comment

27

Refer Q9 prior. Fairness should perhaps precede efficiency.

28

Deep pockets within the NZ building industry include Building Consent Authorities, national
building companies and material suppliers and insured professionals. Many building
professional could not obtain effective PI insurance and became impoverished following “a
day at the mediation.”

29

Refer answer to Q9 prior and submission attached .

30

Only when all liable defendants are present and solvent. A proportionate allocation of
distributable resources will follow.

31

Only when all liable defendants are present and solvent.

32

Refer answer to Q9 prior and submission attached.

33

Refer answer to Q9 prior and submission attached

34

Refer answer to Q 9 prior and submission attached.

35

Refer answer to Q9 prior and submission attached.

36

Adopt a hybrid system referred to in answer to Q9 prior and submission attached.
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Dear Commissioners
Submission on Issues Paper: Review of Joint and Several Liability
The New Zealand Institute of Chartered Accountants (NZICA) thanks the Commissioners for the
opportunity to comment on the above Issues Paper.
NZICA is the membership body of choice for more than 33,000 accounting and business professionals
who work across New Zealand and the world. As a supporter of liability reform, NZICA welcomes the
Commission’s review of joint and several liability. The detrimental impact joint and several liability can
have on accountants (including auditors) is of longstanding concern to the profession.
The debate in New Zealand about joint and several liability has intensified in the wake of the leaky
buildings crisis and the Global Financial Crisis demonstrates that an alternative manner of balancing the
competing policy considerations must be found. As other jurisdictions (notably Australia) have
demonstrated, there are practical alternatives to joint and several liability that give more protection to
professionals and still meet public benefit objectives (including consumer and investor protection).
NZICA strongly supports a move away from the current joint and several liability rule. NZICA’s preferred
approach would be that of Australia’s: proportionate liability together with a regime of statutory capping
of professional liability.
More detailed comments are set out in the attached submission.
If you have any queries or require clarification of any matters in this submission, please contact Richard
Moon (Richard.Moon@nzica.com).
Yours sincerely

Craig Norgate FCA
Chief Executive
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NZICA’s submission to the Law Commission on the Issues Paper: Review of Joint
and Several Liability
Introduction
1.

NZICA is the professional body for Chartered Accountants in New Zealand, representing
around 33,000 members working locally and overseas.

2.

Under the New Zealand Institute of Chartered Accountants Act 1996, NZICA’s functions
include to:
•
promote quality, expertise and integrity in the profession of accountancy by its members
in New Zealand
•

promote, control and regulate the profession of accountancy by its members in
New Zealand

•

promote the training, education, and examination of persons practising, or intending to
practise, the profession of accountancy in New Zealand or elsewhere.

3.

At present, joint and several liability applies in New Zealand. As the Law Commission
comments:1
•
joint and several liability is the legal rule that currently applies when two or more
defendants are held liable to a plaintiff for the same loss or damage
•
under joint and several liability each defendant held liable for the same damage is liable
for the whole of that damage, regardless of how many other defendants are also liable
for the damage (but may seek contributions from the other defendants)
•
joint and several liability requires liable defendants to apply in Court for contribution from
other defendants if they wish to achieve fair apportionment between defendants
•
in joint and several liability the defendants bear the risk of the insolvency or absence of
any defendants.

4.

The civil liability of accountants is a key issue for NZICA members. Those who practice their
profession in partnership may be liable personally, as the partner responsible for the matter the
subject of litigation, joint and severally as a co-defendant, and joint and severally as a partner
in a firm. Under current New Zealand law, audit firms cannot incorporate as companies are not
able to carry out audits under the Companies Act 1993 or the Securities Act 1978.2

5.

Our members tend to manage this liability risk through:
•
internal risk management processes (whereby firms assess the risks associated with
their prospective and existing clients)
•
disclaiming liability to the extent permitted by law. However, as the Commission notes
there are circumstances where it is not possible to contract out of liability
•
insurance. NZICA requires its members to have professional indemnity insurance and
under the new Auditor Regulation Act there are prescribed minimum standards with
respect to insurance
•
personal asset protection, including the use of family trusts.

6.

However, none of these strategies are fail-safe and insurance cannot protect in the context of
‘catastrophic’ claims. Overseas, large corporate failures have seen equally large claims
involving auditors as co-defendants. The size of the claim can far exceed the amount of any
professional indemnity insurance able to be obtained – and so an adverse judgment can result
in the end of an accounting firm. As yet, this “catastrophic loss” scenario has not happened in

1
2

Paragraphs 1.1-1.4 of the Issues Paper.
A number of other statutes have the same restriction.
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New Zealand although there is no reason why New Zealand should consider itself immune
from such a scenario. As noted in media reports, there are upcoming cases (involving
collapsed finance companies) being brought against auditors.
Summary of key comments
7.

In our view New Zealand needs a new liability system. The on-going impacts of the leaky
buildings crisis and the Global Financial Crisis demonstrate that joint and several liability is no
longer workable, as is, in the current legal and economic environment. Professional service
providers face increasing exposure to civil liability claims and must have access to professional
indemnity insurance that provides adequate cover at a reasonable price. New Zealand should
take this opportunity to learn from and safeguard itself from the insurance crises experienced in
other jurisdictions. As Australia has demonstrated, there are practical alternatives to joint and
several liability that give more protection to professionals and still meet public benefit objectives
(including consumer and investor protection).

8.

Australia now has both proportionate liability and, additionally, a statutory liability cap for certain
professions. Under proportionate liability, each defendant is only liable to the extent of their fault
and is not responsible for the liability of any other defendant. Under the liability cap, each
defendant qualifying under the scheme is only liable to the extent of the applicable cap.

9.

NZICA’s preferred system of liability for New Zealand is the one used in Australia: proportionate
liability with the additional protection of statutory capping of professional liability.

10. Joint and several liability is unfair to those defendants with deep pockets as they bear a
disproportionately large cost under this rule. There are also strong economic policy
considerations that make reform necessary:
•

•

•

11.

Reform is needed to enable a level playing field with Australia. We agree with the
Commission that harmonisation of business law between Australia and New Zealand is
generally desirable. Alignment of New Zealand’s liability regime with Australia’s is
needed to ensure a level playing field for New Zealand professional service providers
competing with Australia providers. We understand that “forum shopping” is already
happening in the audit context (ie there are service contracts seeking to have Australian
law as the governing law of the contract instead of New Zealand law).
Reform supports better quality services. Joint and several liability contributes to
defensive and risk averse behaviour by professionals which impacts on the quality and
value of the service. The Australian Treasury has found that limiting liability is a driver of
audit quality.
Reform would better reflect commercial reality and preserve the economics of
insurance. A lot has changed since the Law Commission last considered the issue of
liability in 1998. There have been huge corporate failures (Enron, WorldCom), a
worldwide accounting firm (Arthur Andersen) has gone. Other jurisdictions have
experienced insurance difficulties and responded with changes to their liability regime.
Our closest neighbour and economic partner, Australia, has reformed its liability system.
The European Commission has also recommended its members address the issue of
limiting auditors’ civil liability. Insurance is essential to provide compensation for
wronged investors and consumers. New Zealand’s own insurance industry has a lot to
contend with at the moment, the ramifications of the Christchurch earthquakes are huge.
Furthermore, civil litigation stemming from the Global Financial Crisis is only just starting
to make its way through the courts, many of the claims are substantial. A detrimental
impact on professional indemnity insurance seems inevitable.

NZICA’s specific response to the Commission’s questions is detailed at pages 5 to 14 of this
submission.
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Consultation process
12.

This submission was prepared with the benefit of feedback from NZICA’s membership across a
range of interests and locations. This process included consultation with a range of existing
NZICA advisory groups. We also undertook targeted consultation with major accounting firms
including BDO, Deloitte, Ernst & Young, Grant Thornton, KPMG, PricewaterhouseCoopers,
Staples Rodway and WHK.

Response to the Law Commission’s questions
The current law
Q1 In what ways, if any, does joint and several liability work well at present?

13.

In our view, joint and several liability does not “work well” in the current economic and legal
environment. Whilst joint and several liability may, in some circumstances, provide more
favourable outcomes for plaintiffs, it does so at the expense of solvent, insured defendants.
Even under joint and several liability, plaintiffs are not always fully compensated (see our
response to Question 4).

Q2 Under joint and several liability each defendant is liable for all the damage they are found to have
caused, even if other defendants are also responsible. Is this fair?

14.

To the extent that our members become involved in civil litigation, it is most likely to be in their
role as professional service providers.3 Potential liability for our members typically arises in the
context of a failed company or investment entity. In proceedings brought by liquidators,
shareholders or other investors, accountants and auditors can be joined as co-defendants with
legal advisors, directors/senior management, promoters, trustees, etc. Because they have
professional indemnity insurance, accountants and auditors (along with other professional
service providers) are often described as defendants with “deep pockets”.

15.

The way joint and several liability operates is unfair for deep pocket (ie solvent, insured)
defendants. If they are not principal wrongdoers, and the principal wrongdoers are insolvent or
unavailable, deep pocket defendants can end up assuming responsibility for damage done by
third parties over whom they have no control and paying out to the plaintiff far more than their
share of the loss. Joint and several liability clearly penalises parties who insure themselves
responsibly (such as NZICA members) and who have made a greater investment in their
brand.

Q3 Joint and several liability only applies where the defendants are liable for the same loss or damage.
How do you think this “same damage” requirement should be applied in practice?
16.

We have no comment on this technical legal question.

We note that the Law Commission uses the generic term “professional advisers” to include auditors (eg paragraph 5.3). Strictly
speaking, an auditor appointed under statutory requirements is not undertaking an advisory engagement.

3
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Q4 Joint and several liability is intended to ensure that the plaintiff is fully compensated for their loss,
even if one defendant is missing or insolvent. Is this goal achieved in practice?
17.

As the Law Commission comments, joint and several liability is concerned primarily with
ensuring that the plaintiff is fully compensated or “made whole” from a damages perspective. In
our view, this theoretical goal is unrealistic in today’s legal and commercial environment and is
not achieved in practice.

18.

In the leaky building context, our understanding is that many New Zealand plaintiffs have not
been fully compensated for their loss.

19.

In the financial markets context, overseas experience suggests that in some circumstances the
scale of the loss and the number of claimants can be so large that plaintiffs cannot be fully
compensated. Notwithstanding the involvement of “deep pocket” defendants, the size of a
claim can far exceed the amount of any professional indemnity insurance carried or available.

Q5 Should plaintiffs be able to recover the full amount of their loss without claiming from all possible
defendants who contributed to the damage? If so, why? If not, why not?
20.

Under joint and several liability the plaintiff can choose to sue only one defendant. Anecdotal
evidence suggests that plaintiffs do “target” those defendants they consider are most able to
pay, regardless of the extent of their wrongdoing. For a deep pocket defendant whose
wrongdoing is relatively minor, this practice is unfair. Joint and several liability also unfairly
rewards wrongdoers who fail to hold appropriate insurance. Although these wrongdoers may
be largely responsible for the loss, the plaintiff elects not to pursue them because the prospect
of any potential recovery is low, and so they escape both financial and brand damage.

Q6 How effectively does apportionment operate in practice? Does apportioning responsibility between
several liable defendants do justice between defendants?
21.

We have no comment on this technical legal question.

Alternatives to joint and several liability
Q7 Which, of joint and several liability and proportionate liability, do you consider fairer? Why?
22.

We consider proportionate liability to be fairer. Defendants should only be liable to the extent of
their relative fault or responsibility.

Q8 If a system of proportionate liability were introduced, what if any additional measure do you think
would be needed to protect plaintiffs, for instance against uncollectable shares?
23.

If a system of proportionate liability were introduced in New Zealand, NZICA agrees, in
principle, that protection mechanisms should be built into it. As a starting proposition, we
consider proportionate liability should not be available to defendants whose wrongdoing is
intentional or fraudulent. We understand that this is the case in Australia.

6

Q9 Which if any of the hybrids or alternatives to straight joint and several liability or straight
proportionate liability do you prefer? Why?
24.

The Commission cites two types of “hybrid” model, which involve joint and several liability
applying in some situations and proportionate liability in others:
•
The “peripheral wrongdoer” model. Under this model, the main wrongdoers continue
to be jointly liable while the minor (“peripheral”) wrongdoers are proportionately liable.
•

25.

The “plaintiff at fault” model. Under this model, if the plaintiff is blameless, joint and
several liability applies, if the plaintiff is also at fault (ie contributorily negligent)
proportionate liability applies.

The other alternatives cited by the Commission are:
•

statutory capping. Under a statutory liability cap, each defendant is only liable to the
extent of that cap. Such statutory caps sit on top of a primary liability model which can
be proportionate liability or joint and several liability.

•

contracting out of liability. Where parties to a contract seek to limit or exclude their
liability. There are statutory restrictions on this. For example, section 61 of the Securities
Act prohibits auditors from being indemnified or insured by an issuer for negligence in
the conduct of an audit under that Act (except in limited circumstances).

26.

NZICA’s preferred model of civil liability is a statutory cap sitting above a proportionate liability
model. This is what Australia has. The main advantage with a statutory cap is that it allows
defendants (and insurers) to be certain as to the extent of their liability exposure.

27.

For more detail on our preferred approach to a statutory cap, see our response to Question 21.

Q10 If the “peripheral wrongdoer” model is used, do you think it is necessary to include a threshold test
or definition in legislation? If you support a statutory threshold, what threshold would you prefer? How
should this be applied in practice?
28.

We strongly support the alignment of New Zealand’s liability regime with that of Australia (see
our response to Question 23). As the Australian regime does not use the peripheral wrongdoer
approach, we have not focused on the peripheral wrongdoer model at this stage.

Q11 If the “plaintiff at fault” model is used, should there be a threshold level for contributory negligence
by the plaintiff, before proportionate liability applies? If so, what level do you consider appropriate?
29.

As noted above, we strongly support the alignment of New Zealand’s liability regime with that
of Australia. While Australian proportionate liability regimes tend to include considerations of
contributory negligence by the plaintiff (eg it is taken into account when apportioning liability),
this is not the “plaintiff at fault” model contemplated by the Commission. Accordingly, we have
not focused on the “plaintiff at fault” model at this stage.

Q12 Overall, which of the options for reform or the status quo do you prefer? Why?
30.

NZICA’s preferred model of civil liability is proportionate liability together with a statutory cap.
As noted previously, proportionate liability offers important protections to defendants,
particularly deep pocket defendants. A cap is also necessary because proportionate liability
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does not in itself protect against catastrophic loss (a defendant whose share of the loss is
significant may not be able to survive payment of the claim). The main advantage with a
statutory cap is that it allows service providers (and insurers) to be certain as to the extent of
their liability exposure. For further reasons as to why limiting liability is necessary in the New
Zealand context, see our response to Question 21.
What the Law Commission said last time
Q13 Should contributory negligence operate as a partial defence for all claims, regardless of whether
the defendant is liable in contract, tort, or equity?

Q14 Should defendants be able to recover contributions from all other potentially liable parties
regardless of whether the defendant is liable in contract, tort, or equity?

Q15 Should the rules relating to contributory negligence and contributions be the same whether the
claim is based in contract, tort, or equity?
31.

We have no comment on the technical legal questions raised in Qs 13 – 15.

What has happened (ie leaky homes crisis, Global Financial Crisis)
Q16 Do you consider that leaky homes claims have exposed problems in the operation of the rule of
joint and several liability? If so, what are they?

Q17 Which of joint and several liability or proportionate liability do you think would produce fairer
outcomes in leaky building cases? Why?

Q18 Do you consider that the joint and several rule has adequately protected homeowners’ interests in
leaky home cases?
32.

We have no comment on the building sector specific questions raised in Qs 16-18.

Q19 Could a change to proportionate liability be limited to a specific sector?
33.

As other jurisdictions have demonstrated, it is possible for changes to proportionate liability to
be limited to a specific sector (eg corporations issuing securities in Canada). We consider that
proportionate liability in New Zealand could be limited to a particular sector – the financial
markets sector is an obvious area to start with such reform. This sector has already undergone
substantial change. The Auditor Regulation Act, for example, strengthens the regulation of
auditors. In Australia, similar reforms went hand in hand with the limitation of auditor liability
(see our response to Question 22). The Australian model reinforces appropriate risk-allocation
between parties and service-providers involved in financial market transactions. Moreover,
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given the new regulatory regime imposes minimum insurance requirements, it is imperative
that such insurance is readily available.
Q20 If New Zealand were to shift to a system of proportionate liability in the construction sector, would a
compulsory builders’ warranty scheme be necessary to protect the interests of the homeowner? If so,
how should this be funded and run?
34.

We have no comment on this building sector specific question.

Q21 In the wake of the global financial crisis, do you consider that auditors and other professional
advisers should be able to cap their liability, as in Australia? If so, how should a liability cap operate?
What classes of defendant should receive the benefit of liability caps?
35.

It is very much our view that accountants, auditors, and other professional service providers
should be able to cap their liability, as is the case in Australia.

36.

For accountants and auditors, concerns about the operation of joint and several liability are
real; and these concerns have intensified as the fallout from the global financial crisis
continues. It is matter of public record that civil claims are being brought against auditors in
New Zealand in connection with failed finance companies. Significant confidential settlements
are inevitable in some of these claims.

37.

For the accounting profession there are strong arguments to support limiting liability via the use
of a statutory cap. We consider it is necessary to:
•
maintain the structure of the market and facilitate consumer choice by:

reducing the risk of catastrophic loss to firms. By way of example, the loss of a big
audit firm would leave too few qualified independent auditors to serve the needs of
the business community and the capital markets

ensure a range of quality service providers are able to enter or remain in the
market. Exposure to unlimited liability can be a deterrent. In June 2008, the
European Commission issued a recommendation to all European Union members
to address the issue of limiting auditors’ civil liability. 4 This recommendation was in
response to the increasing trend of litigation and the inadequacy of commercial
insurance cover in this sector. There was seen to be a need to provide more
protection to European capital markets by ensuring that sufficient audit capacity
remained available.
•
improve service quality by:

helping staff recruitment and retention

reducing defensive practices and enabling enhanced reporting (eg auditors can
provide more detailed reports or give assurance on more). A strategic review by
the Australian Treasury 5 identified limitations on auditor liability as a driver to
increased audit quality.
•
preserve the economics of insurance by improving insurability conditions. Insurance is
essential to provide compensation for wronged investors and consumers. Lower
insurance premiums also help to keep the costs of professional services at a reasonable
level.

4
5

2008/473/EC.
The Treasury, Audit Quality in Australia, A Strategic Review (March 2010).
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38.

We consider that the Australian model of statutory capping could readily be adapted for use in
New Zealand. In Australia, liability caps are part of professional standards schemes.
Professions (“associations”) can qualify for a group specific cap, with qualification depending
on professional members meeting performance standards and other requirements (eg carrying
insurance). Essentially, those professions able to demonstrate they have enhanced procedures
and safeguards earn the benefits afforded by a statutory cap. Liability caps can be set for up to
five years.

39.

An overarching regulatory body (a Professional Standards Council) is responsible for approving
each scheme and supervising professional groups in the regulation of their members. We
understand that this form of independent regulation enables the requisite level of transparency
– a concern noted by the Commission in paragraph 3.23 of the Issues Paper.

40.

As the Law Commission comments, the capping mechanism for accountants in Australia
includes a sliding scale amount (based on fees) subject to an absolute maximum amount. We
consider that a similar mechanism would work in New Zealand, although what the appropriate
amounts might be would need to be developed in consultation with the profession and
(assuming the Australian model is followed) any regulator responsible for overseeing the
professional standards scheme. We do not envisage any particular problems with
implementing such a mechanism in New Zealand.

41.

We also agree that there should be circumstances, as in Australia, when the cap is not
available to defendants. We agree, in principle, that fraud is one situation where the cap should
not be available.

42.

As to those classes of defendants that should receive the benefit of liability caps, we consider
that those professions already subject to a high degree of oversight (eg accountants, lawyers,
engineers) are those most likely, at least at first, to meet the requirements of any new
overarching professional standards scheme in New Zealand. In Australia, schemes have been
approved for accountants, barristers, solicitors, computer professionals, engineers, surveyors
and valuers. 6

The Australian experience and Closer Economic Relations
Q22 How relevant is the Australian experience for reform of liability rules in New Zealand? To what
extent do the reasons and conditions that led to this change in Australia in 2003 also apply in New
Zealand?
43.

In Australia, insurance concerns were the main driver of liability reform. Reform was
considered essential to ensure professional indemnity insurance (and public liability insurance)
continued to be affordable and accessible – so benefiting not only the service providers but
also consumers.7

44.

The on-going fallout from the collapse of numerous finance companies may mean that
obtaining professional indemnity insurance becomes more difficult to secure. It will obviously
have an impact on premiums.

45.

In parliamentary debate on what is now the Audit Regulation Act 2011, it was also noted that
“in practice, [joint and several liability] forces upon audit firms very big insurance premiums,
which are passed on to the person buying the audit service and on to the people we are

Sourced from Professional Standards Councils website.
Regulation Impact Statement on Proportionate Liability produced by the Standing Committee of Attorneys-General (September
2011).
6
7
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actually trying to protect – the people who are investing in companies, and the companies that
are raising money. We need to keep these costs moderate …”8
46.

We consider that the Australian experience regarding specific auditor liability reform is also
relevant. Proportionate liability reforms for company auditors were progressed via changes
made under the Corporate Law Economic Reform Program (Audit Reform and Corporate
Disclosure) Act 2004, the so-called CLERP 9 reforms. The context for CLERP 9 consideration
of auditor liability issues was “the important role that the independent audit function performs in
relation to Australia’s corporate governance framework and the efficiency of the capital
market”. The CLERP 9 amendments expanded the duties imposed on auditors. In recognition
of this, CLERP 9 also contained two measures to mitigate auditor liability: proportionate liability
and a framework to enable auditors to incorporate.9

47.

The new Auditor Regulation Act came into effect in New Zealand in July 2012. This Act
introduces a new oversight regime for audits of issuers and expands the duties imposed on
those who audit issuers. We consider that the conditions that led to the change to auditor
liability in Australia also apply in New Zealand.

Q23 How important is it that there be one liability regime applying across Australia and New Zealand?
48.

As the Commission notes, harmonisation of business law between Australia and New Zealand
is generally regarded as desirable. This point is reiterated in the joint study on strengthening
trans-Tasman economic relations undertaken by the Australian and New Zealand Productivity
Commissions. 10 In its report on what is now the Auditor Regulation Act 2011, the Commerce
Committee also recognised that “some form of liability limitation would harmonise New
Zealand’s system with international practice.” 11

49.

We consider harmonisation of New Zealand’s liability regime with Australia’s to be very
important. This would mean that New Zealand would move to the Australian regime. Such
reform is necessary not only to ensure a level playing field for New Zealand professional
service providers but also to avoid forum shopping (eg contracts seeking to have Australian law
as the governing law of a contract instead of New Zealand law). We understand that such
forum shopping is already happening in the audit context.

50.

NZICA has received legal advice on the application of foreign law to limit liability in contract or
tort. 12 This advice concluded that:
[T]he possibility of overseas auditors seeking to rely on limits on their liability in
overseas legislation [eg New South Wales] … cannot be ruled out … The potential
application of such [limits on liability] as a result of the application of foreign law to
contract or tort claims could prejudice NZ investors and other third parties relying on
audits, as well as affecting the “level playing field” for competition to provide audit
services …

Hon David Parker, Hansard Debates, 12 April 2011, Volume 671, page 17997.
Australian Treasury, Corporate Disclosure, Strengthening the financial reporting framework (Part 5 Auditor Liability, proposal 13)
(September 2002).
10 Australian Productivity Commission and New Zealand Productivity Commission: Strengthening economic relations between
Australia and New Zealand.
11 Select committee commentary on the Auditor Regulation and External Reporting Bill, in the version of the Bill reported back to the
House in April 2011.
12
From David Goddard QC, 21 December 2010.
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… liability limits such as those provided for in the NSW legislation … provide a form of
protection for overseas auditors that is not readily available to auditors under New
Zealand law.
Q24 What weight should the Commission give CER when considering whether to recommend changes
to New Zealand’s liability rules?
51.

We agree with the Commission that CER is a relevant consideration for assessing the need to
reform New Zealand’s current joint and several liability rule. In our view, the Commission
should give CER considerations significant weighting.

Q25 Given that different Australian states have not yet harmonised their liability regimes, if New
Zealand decides to adopt proportionate liability, how should we draw on the Australian experience?
52.

If New Zealand decides to adopt proportionate liability, we consider that the work being
done by the national Standing Council on Law and Justice (SCLJ) on model proportionate
liability provisions is a good place to start. We note that there is divergence of opinion on
some of the proposals being considered by the SCLJ (eg whether or not contracting out of
proportionate liability should be permitted) and we are watching the progress of this work
with great interest. Further consultation would need to be done on what choices New
Zealand should make on these issues. At a minimum, we consider that contracting out of
any proportionate liability legislation introduced in New Zealand should not be permitted.

Other jurisdictions
Q26 Are any of the liability models used in other jurisdictions discussed in this chapter preferable to the
current system of joint and several liability in New Zealand? If so, why? And if not, why not?
53.

As we strongly favour the alignment of New Zealand’s liability regime with that of Australia, our
preferred liability models are those adopted in Australia: proportionate liability and a statutory
cap.

Economic arguments
Q27 To what extent should a liability rule balance fairness or justice concerns with economic efficiency?
How can the best balance be achieved? If there must be a trade-off between fairness and efficiency,
which should be preferred?

54.

As noted previously, we consider joint and several liability to be unfair for deep pocket
defendants. There are also important economic considerations that make reform necessary.
New Zealand’s liability regime needs to be harmonised with the Australian liability regime.

55.

We note that the Law Commission suggests evidence regarding the insurance benefits flowing
from the Australian liability reforms is inconclusive. We consider it still too early for the benefits
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of Australian reforms to be seen. In a joint submission 13 with the other Australian accounting
professional bodies on draft model proportionate liability provisions, ICAA notes that the
benefits of reforms have yet to fully manifest due to the long-tail nature of professional
indemnity insurance claims.
Q28 Do you think it is true that some categories of defendants in New Zealand tend to become “deep
pockets”? Which defendants are particularly affected? Do you think this is a problem? Why or why not?
56.

Yes, we consider that some categories of defendants in New Zealand do tend to become “deep
pockets”. In the financial markets context, for example, accountants, auditors and other
professional services providers are such a category.

57.

The impact that joint and several liability has on deep pocket defendants is a problem because
it:
•
contributes to defensive and risk adverse behaviour by professional service providers
which impacts on the quality of service and the value of the service
•
•

impacts on the cost of service (eg additional insurance costs may be passed on to
clients)
reduces the accountability of other parties involved.

Q29 Do you favour using proportionate liability to deal with the issues of “deep pockets”? Are there
other options to prevent “deep pockets” bearing disproportionate liability? Are there other ways to
prevent “deep pockets” becoming risk adverse?
58.

We consider that the valid and pressing concerns of New Zealand “deep pocket” defendants
are best addressed by a liability system based on proportionate liability and, additionally, a
statutory cap.

The case for change
Q30 Overall, do you think that joint and several liability is a fair system?
59.

Joint and several liability is not a fair system. As noted in our response to Questions 1-2, the
way joint and several liability operates is particularly unfair for deep pocket defendants.

Q31 Overall, do you think that proportionate liability is a fair system?
60.

We consider that proportionate liability is a fair system.

Q32 What, if anything, could be done to improve the fairness or efficiency of outcomes under joint and
several liability (either to the plaintiff, the defendant, or overall)?

Submission by CPA Australia Ltd, Institute of Chartered Accountants in Australia, and Institute of Public Accountants, to the
Legislation, Policy and Criminal Law Review Division on the SCAG Consultation Draft – Proportionate Liability Model Provisions (7
October 2011).
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61.

In our view, a statutory liability cap would improve fairness for defendants and efficiency of
outcomes under joint and several liability (see also our response to Questions 9 and 21).

Q33 If proportionate liability were to replace joint and several liability, what if any adjustments would you
consider necessary to ensure fair outcomes?
62.

We refer to our response to Question 8.

Q34 How do you think the interests of plaintiffs and defendants should be balanced in a fair system of
apportioning liability? How important is avoiding disproportionate burden on some defendants,
compared to ensuring that plaintiffs receive an effective remedy?
63.

The current system of joint and several liability is focused on plaintiff recovery. We consider
that there should be more of a focus on individual accountability. The plaintiff should share in
the consequences of their decision-making regarding, for example:
•
who the contracting parties to a transaction are (eg when plaintiffs make the decision to
engage a low-cost service provider, the lower costs may only be possible because there
is little or no insurance cover, etc)
•
particular investments.

Q35 What, if other changes do you think are necessary or desirable to improve our liability rules? Why?
64.

We refer to our response to Question 36.

Q36 Overall, do you think that New Zealand should retain joint and several liability or shift to
proportionate liability or adopt a hybrid option? Why?
65.

New Zealand should shift to a new liability system. Our preferred system is that used in
Australia: proportionate liability together with a statutory cap.

66.

The reasons for change are compelling:
•
Reform is necessary to enable a level playing field (and improve competitiveness) with
our closest economic partner Australia. Australia is a jurisdiction that has moved away
from joint and several liability.
•
Other regimes (particularly liability caps) provide more certainty about litigation risk and
so make insurance more readily available for professionals. This insurance, in turn,
ensures a source of recovery for consumers.
•
Joint and several liability contributes to defensive and risk averse behaviour by
professionals which impacts on the quality of service and the value of the service.
•
Joint and several liability operates unfairly for “deep pocket” defendants whose degree
of fault is minor compared to other defendants. Professional service providers have
significant risk exposure to the wrongdoing of third parties over whom they have no
control.
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